
1335 

71.01 
71.02 
71.03 

71.035 

71.04 

71. 046 

71.05 

71.06 
71.07 

71.08 
71.09 

71.10 

71.11 
71.12 

71.13 
71.14 
71.15 
71.16 
71.17 

71.18 
71.301 
71. 302 
71.303 

71.305 

71. 307 

INCOME TAXES 71.01 

CHAPTER 71. 
INCOME TAX ACT. 

Imposition of tax; exempt income. 
Definitions. 
Gross incolne; inclusions, exclusions, 

reorganizations. 
Exchanges and distributions in obedi­

ence to orders of securities and ex­
change C0111mission. 

Deductions from gross income of cor­
porations. 

Depletion; mines producing ores of 
lead, zinc, copper or other metals 
except iron. 

Deductions from incomes of persons 
other than corporations. 

Business loss carry forward. 
Situs of income; allocation and ap­

pOl'tionn1en t. 
Fiduciaries; returns and assessments. 
Rates of taxation, interests and per­

sonal exelnptions. 
Filing returns; payment of tax; tax 

refunds and credits; nonresident 
contractor's surety bond. 

Adu1inistrative provisions; penalties. 
Contested assessments and claims for 

refund. 
Collection of delinquent taxes. 
Distribution of revenue. 
JVIiscellaneous provisions. 
Privileg"e clividend tax. 

71.311 Taxability of corporation on distri-
bution. 

71.312 
71.316 
71. 317 
71. 331 

Effect on earnings and profits. 
Dividend defined. 
Other definitions. 
Gain or loss to shareholders in cor­

porate liquidations. 
71.332 Complete liquidations of subsidiaries. 
71.333 Election as to recognition of gain in 

certain corporate liquidations. 
71.334 Basis of property received in liquida­

tions. 
71.336 Gain or loss to corporation on liqui­

dation; general rule. 
71. 337 Gain or loss on sales or exchang'es in 

connection with certain liquida­
tions. 

71.346 Partial liquidation defined. 
71.351 Transfer to corporation controlled by 

transferor. 
71.354 Exchanges of stock and securities in 

certain reorganizations. 
71. 355 Distribution of stock and securities 

71.356 
71.357 
71.358 
71.361 

of a controlled corporation. 
Receipt of additional consideration. 
Assumption of liability. 
Basis to distributees. 

Surtax for buildings, health, welfare 71. 362 
and education. 1 

Nonrecognition of gain or loss to 
corporations. 

Basis to corporations. 

Urban transit companies; special tax. 7 .368 Definitions relating to corporate re­
organiza tions. Distributions of property. 

Distributions in redemption of stock. 
Distributions in redemption of stock 

Di~~rR:~;Ytig~;thoiax:t~ck and stock 
rights. 

Basis of stock and stock rights ac­
quired in distributions. 

71. 371 Reorganization in certain receiver­
ship and bankruptcy proceedings. 

71. 372 Basis in connection with certain re­
ceivership and bankruptcy proceed­
ings. 

71.373 Loss not recognized in certain rail­
road reorganizations. 

71.01 Imposition of tax; exempt income. (1) NORMAL TAX. There shall be as­
sessed, levied, collected anc1 paid a tax on aHnet incomes as hereinafter provided, by every 
person residing within the state or by his personal representative in case of death; and 
by every nonresident of the state, upon such income as is c1erived from property located 
or business transactec1 within the state, except as hereinafter exempted. Every natural 
person domiciled in the state of Wisconsin, and every other natural person who maintains 
a permanent place of abode within the state or spends in the aggregate more than 7 
months of the income year within the Rtate, shall be deemec1 to be residing within the state 
for the purposes of c1etermining liability for income taxes and smtaxes. This section shall 
not be construed to prevent or affect the correction of errors or omissions in the assess­
ment of income for former years in the manner providec1 in sections 71.11 (16) and 
71.11 (20). 

(2) TEAOHERS' RETIRElIIENT FUND SURTAX. (a) In addition to any other taxes im­
posed by ch. 71, there shall be levied, collected, and paid upon the incomes of all persons 
other than corporations for calendar years prior to and including the calenc1ar year 1952, 
and corresponding fiscal years, but not thereafter, excep't as otherwise provided by law, 
a surtax on taxable income assessable under the provisions of ch. 71 or any amenc1ment 
that may hereinafter be mac1e to ch. 71, computed as provided in s. 71.09 (3). 

(b) In addition to any other taxes imposed by ch. 71, there shall be le,~ied, collected, 
anc1 paid upon the incomes of corporations, as defined in s. 71.02 (2), for calenc1ar years 
prior to and including the calenc1ar year 1952, anc1 corresponding' fiscal years, but not 
thereafter, except as otherwise providec1 by law, a surtax on taxable income assessable 
under the provisions of ch. 71 or any amendment that may hereinafter be made to ch. 71, 
computed as provided in s. 71.09 (4). 

(c) The snrtax provided for herein shall be based upon the taxable income assessable 
as hereinafter defined, anc1 shall apply to the income l'eceived during' the calenc1ar year 
cnding' December 31, 1920, or corresponc1ing fiscal year, and to the taxable income as­
seosable annually thereafter, until terminated pursuant to pars. (a) and (b), and shall 
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be assessed and collected in the same manner as the income taxes provided for in ch. 71, 
except as otherwise herein provided. 

(d) The term "taxable income assessable" as used in this section shall be construed to 
mean the amonnt to which the rates provided for in section 71.09 (1) and (2) are applied 
in the computation of the income taxes provided for in chapter 71. 

(3) EXENPT INOONE. There shall be exempt from taxation uncleI' this chapter in­
come as follows, to wit: 

(a) Income of mutual savings banks, mutual loan c0l1)orations, savings and loan as­
sociations, insurance companies, steam railroad corporations, sleeping car companies, 
freight line companies as defined in s. 76.39, and corporations organized under ch. 185, 
and of all religious, scientific, educational, benevolent or other corporations or associa­
tions of individuals not org'anzed 01' conductcd for pecuniary profit. 

(b) Income received by the United States, the state and all counties, cities, villages, 
school districts 01' other political units of this state. 

(c) Income of co-operative associations 01' corporations engaged in marketing' farm 
products for producers, which turn back to such producers the net proceeds of the sales 
of their products; provided. that such corporations or associations have at least 25 stock­
holders or members delivering such products and that their dividends have not, during' 
the preceding' 5 years, exceeded 8 pel' cent pel' annum; also income of associations and 
corporations eng'aged solely in processing' and marketing' farm products for one such co­
operative association or corporation and which do not charge for such marketing and 
processing' more than a sufficient amount to pay the cost of such marketing' and processing 
and 8 per cent dividends on thlCir capital stock and to add 5 pel' cent to their S1111)lus. 

(dm) Compensation received from the United States for active service as a member 
of the armed forces thereof and compensation received from the United States for serv­
ice as a reserve member of the armed forces thereof in the years 1950, 1951 ancl1952, and 
the first $1,500 of such compensation received in 1955 and 1956. 

(e) A trust created by any employer as a part of a stock bonus, pension 01' profit­
sharing' plan for the exclusive benefit of some 01' all of his employes, to which contribu­
tions are made by such employer, or employes or both, for the purpose of c1istributing' to 
such employes the eamings and principal of the func1 accumulated by the trust, or invest­
ing' said funds in various forms of insurance or annuity contracts for the benefits of par­
ticipants, in accordance with such plan, shall not be taxable under this chapter, but any 
amount actually c1istrilmted 01' made available to any distributee shall be taxable to him 
in the year in which so distributec1 or made available to the extent that it exceec1s the 
amount paid in by him; provided, however, that this exemption shall not apply if the em­
ployer's contribution under such plan is not deductible under this chapter. This subsec­
tion shall be applicable to the calendar year 1944, or the corresponding fiscal year, and 
each such year thereafter. 

(f) IVhenever any bank has been placed in tlle hands of the commissioner of banks 
for liquidation under the provisions of section 220.08, no tax under this chapter shall 
be levied, assessed 01' collected on account of such bank, which shall c1iminish the assets 
thereof so that full payment of all depositors cannot be made. Whenever the commis­
sioner of banks certifies to the department of taxation that the tax or any part thereof 
levied and assessed under this chapter against any such bank will so diminish the assets 
thereof that full payment of aU depositors cannot he mac1e, the said department shall 
cancel and abate such tax or part thereof, together with any penalty thereon. This sub­
seetion shall apply to taxes levied and assessed subsequent to the time the hank was taken 
over by the commissioner of banks, which taxes have not been paid. 

History: 1947 c. 411 s. 6 (215.30 (5»; 1947 c. 612 s. 1; 1951 c. 685; 1953 c. 364, 614, 648; 
1955 c. 10, 368, 447. 

Cross ReiN'ence: See secs. 2 to 5, ch. 293, laws of 1939, as to assessment of taxes on in­
come derived from United States or any ag'ency thereof prior to 1939. 

The plaintiff, who spent most of the In 71.01, Stats. 1943-1945, "income as is 
weekdays, l'.Ionday to Friday, except his va- derived from ... business transacted within 
cation periods, in a place in Wisconsin where the state," had reference to income of a type 
he had all of his business activities, spent in made taxable by ensuing statutory provi­
the aggregate more tlutn 7 months of each sions, and hence, in respect to a personal 
of' the years in question in 'Yisconsin. He holding corporation organized under the 
waived his right to raise the constitution- laws of Delaware, the holding of meetings 
ality of the provision where he did not raise by it, collecting' dividends, and looking after 
the question by pleadings or otherwise in investments, in Wisconsin, were not in 
the trial of an action in circuit court to en- themselves activities which produced in­
join the collection of income taxes assessed come which was taxable in Wisconsin if 
against him, and attempted to raise the such ensuing statutory provisions then in 
question for the first time on his motion for effect imposed no income tax on the income 
a rehearing in the same court. Baker v. received by such corporation on its invest­
Leenhouts, 257 IV 584, 44 NW (2d) 544. ments. Cudahy v. Dept. of Taxation, 261 W 

126, 52 NW (2d) 467. 

71.02 Definitions. (1) The term "net income" as useel in this chapter shall mean 
"gross income" less allowa hIe deductions. 
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(2) The term "person", as used in this chapter, shall mean and include natural per­
sons, fiducia1'ies and c01'po1'ations, and the word "corporation" shall mean and include 
corporations, joint stock companies, associations or common law trusts org'anized or con­
ducted for pl'Ofit, unless otherwise expressly stated. 

(3) The terms "paid" or "actually paid", as used in this chapter, are to be construed 
in each instance in the light of the method used in computing taxable income whether on 
the accrual or receipt basis; provided, that the deduction for federal income and excess 
profits taxes shall be confined to cash payments made within the year covered by the in­
come tax return. 

(4) . All fiscal years ending' between the June thirtieth preceding' and the July first 
following' the close of a calendar year shall correspond to such calendar year for the 
pmposes of this chapter, and no fiscal year shall end on any date other than the last day 
of any month. 

History. 1953 c. 61, 540. 

Where certain sales of a product manu­
factured by a manufacturer in another state 
were effected through the solicitation of 
customers in other states than vVisconsin by 
salesmen of a Wisconsin corporation and 
the shipment of such product directly to 
such customers hy the manufacturer, but 
the practice otherwise followed was that 
the customer directed his order to the ,Vis­
cons in corporation at its home office in Wis­
consin and received confirn1ation that it 
had there sold him a quantity of such prod­
uct, that the manufacturer billed the ,Vis­
consin corporation, and that the Wisconsin 
corporation remitted to the manufacturer 
regardless of whether the customer had 

paid the bill which the Wisconsin co.rpora­
tion had sent to him in its own name, such 
sales were by the Wisconsin corporation as 
vendor, rather than by the manufacturer 
through the Wisconsin corporation as its 
agent, and the Wisconsin corporation was 
"transacting business in "ViTisconsin" in re­
spect to such sales, so that its income de­
rived therefrom, although not wholly tax­
able in -VYisconsin because it \vas engaged in 
business both within and without the state, 
was apportionahle to V\Tisconsin for taxation 
pursuant to (3) (d) 3. (United States Glue 
Co. v. Oak Creek, 161 W 211, distinguished.) 
Dej)t. of Taxation v. Ansul Chemical Co. 260 
W 96, 49 NW (2d) 893. 

71.03 Gross income; inclusions, exclusions, reorganizations. (1) INOLusIONs. The 
term "g1'OSS income", as useel in this chapter, shall include: 

(a) All wages, salaries or fees derived from services, including services performed for 
the United States or any agency 01' instrumentality t.hereof. 

(b) All rent of Wisconsin 1'eal estate. 
(c) All interest derived from money loaned or invested in notes, mortgages, bonds 

or other evidence of deht of any kind whatsoever. 
(d) All dividends. 
(g) All profits de1'ived from the transaction of business 01' from the sale or other 

disposition of 1'eal estate 01' other capital assets; provided, that for the purpose of ascer­
taining the gain or loss 1'esulting' from the sale or other disposition of property, real 01' 
pe1'sonal, acquired prior to Januury 1, 1911, the fail' market value of such property as 
of J anua1'Y 1, 1911, shall be the basis for determining the amount of such g'ain 01' loss; 
and, provided, further, that the basis for computing the p1'ofit 01' loss on the sale of prop­
erty acquired hy gift after 1922 but prior to July 31, 1943, shall be tlH~ same as it would 
have been had the sale been made by the last preceding owne1' who did not acquire it by 
gift; and in case the taxing' officers a1'e unable to ascertain the cost of the property to 
such prior owner, if acquired after January 1, 1911, then the hasis shall be the value 
thereof at or about the time it was acquired by him, and such value shall be determined 
from the best information obtainable. However, with respect to all gifts made after 
July 31, 1943, the basis for computing gain or loss resulting from the sale or other dis­
position of said property acquired by gift shall be the fail' market value of said property 
at the time of the said gift or the valuation on which a gift tax has been paid or is pay­
able. In computing profit or loss on the sale of property acquired by descent, devise, 
will or inheritance, 01' on the sale of property in a decedent's estate, since January 1, 
1911, the appraised value of such property in the administration of the estate of the 
deceased owner as of the date of his death shall be the basis for determining' the amount 
of such profit or loss. The cost, or other basis mentioned above, shall be diminished by 
the amount of the deduction for exhaustion, wear and teal' and depletion which have, 
sinGe the acquisition of the property, been allowed as deductions under all Wisconsin 
income tax laws; and such basis shall also be diminished by the amounts of all income 
deferred by the taxpayer and used to reduce prope1'ty, and all anticipatec1losses on such 
property which have been deductec1 f1'om taxable income. If property, exclusive of in­
ventories (as raw materials, goods in process and finished goods), as a result of its de­
struction in whole or in part by fire or other casualty, theft or seizure, or an exercise of 
power of requisition 01' condemnation 01' the threat or imminence thereof, is involull­
tarily converted into money which is within one year in good faith, under reg'ulations pre­
scribed by the department of taxution, expended in the replacement of the property 
destroyed 01' in the acquisition of other prope1'ty similar or related in service or use to the 
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property so destroyed, or in the establishment of a replacement fund which, within 2 
years from date of the fire 01' other casualty, is actually expended to replace the property 
destroyed or in the acquisition of other property similar or related in service or use to 
the property destroyed, no gain shall be recognized, and in the case of gain the property 
so replaced or acquired, for purposes of depreciation and all other purposes of taxation, 
shall be deemed to take the place of the property so destroyed. If any part of the money 
is not so expended, the gain, if any, shall be recognized, but in an amount not in excess 
of the money which is not so expended. A l'eplacement of property by an insurance 
company shall be deemed to be an expenditure by the taxpayer of insurance moneys 
received by him from the insurance company for the purposes of this subsection. The 
provisions of this subsection relating to nonrecognition of g'ain on certain involuntary 
conversions shall be inapplicable when the property involuntarily converted was the 
taxpayer's residence and such involuntary conversion constituted a sale coming within 
the "nonrecognition" provisions of s. 71.03 (5). If shares of stock in a corporation ac­
quired subsequent to January 1, 1934, are sold from lots acquired at different dates 01' at 
different prices, the basis for determining gain or loss shall be that of the specific shares 
sold. If the identity of the lots cannot be determined, the stock sold shall be charged 
against the earliest acquisitions of such stock. The basis for determining gain or loss on 
sales of stock acquired prior to January 1, 1934, shall be the average cost of all such 
shares of the same stock, determined in accordance with the regulations of the depart­
ment of taxation in effect on January 1, 1934. 

(i) All royalties derived from mines or the possession or use of fmnchises or legal­
ized privileges of any kind. 

(k) Individuals carrying on business in partnership shall be liable for income tax 
only in their individual capacity. There shall be included in computing the income of each 
partner his distributive share, whether distributed or not, of the net income of the part­
nership for the income year. 

(1) And all other gains, profits or income of any kind derived from any source what. 
ever except such as hereinafter exempted. 

(2) EXCLUSIONS. There shall be exempt from taxation under this chapter the fol-
lowing: 

(a) Pensions received from the United States. 
(b) All inheritances, devises, bequests and gifts received during the year. 
(c) All insurance received by any person 01' persons in payment of a death claim by 

any insurance company, fraternal benefit society or other insurer, including insuranc'e 
paid to a corporation or partnership upon the policies on the lives of its officers, partners 
01' employes, but in computing net income, no deduction shall in any case be allowed in 
respect of premiums paid on any life insurance policy covering the life of any officer, 
partner, 01' employe, or of any person financially interested in any trade or business car­
ried on by the taxpayer, when the taxpayer is directly or indirectly a beneficiary under 
such policy. 

(f) With respect to natural persons domiciled outside this state but who are deemed 
Wisconsin residents under the definition thereof contained in section 71.01, such income 
as follows their residence pursuant to section 71,07 (1) shall be excluded from Wisconsin 
gross income to the extent that it is subject to an income tax imposed by the state of their 
domicile; provided that the law of such state allows a similar exclusion of income received 
by natural persons ilomiciled in Wisconsin, or a credit against the tax imposed on the 
income of natural persons domiciled in this state, which credit is substantially similar in 
effect. 

(5) NONRECOGNITION OF GAIN FROM SALE OR EXOHANGE OF RESIDENCE. (a) If prop­
erty in Wisconsin (hereinafter in this section called ({old residence") used by the tax­
payer as his principal residence is sold by him and, within a period beginning one year 
prior to the date of such sale and ending one year after such date, property in Wiscon­
sin (hereinafter in this section called "new residence") is purchased and used by the tax­
payer as his principal residence, g'ain (if any) from such sale shall be recognized only to 
the extent that the taxpayer's selling price of the olel residence exceeds the taxpayer's 
cost of purchasing the new residence. 

(b) For the purposes of this section: 
1. An exchange by the taxpayer of his residence for other property shall be con­

sidered as a sale of such residence, and the acquisition of a residence upon the exchange 
of property shall be considered as a purchase of such 1'8sidence. 

2. If the taxpayer's residence (as a result of its destruction in whole or in part, theft 
01' seizure) is compulsorily 01' involuntarily converted into property or into money, such 
destruction, theft or seizure shall be considered as a sale of the residence; and if the 



1339 INCOME TAXES 71.03 

residence is so converted into property which is used by the tllxpayer as his residence, 
such conversion shall be considered as a purchase of such property by the taAl)ayer. 

3. In the case of an exchange or conversion described in subds. 1 and 2) in determin­
ing the extent to which the selling price of the old residence exceeds the taxpayer's cost 
of purchasing the new residence, the amount realized by the taxpayer upon such exchange 
or conversion shall he considered the selling price of the old residence. 

4. A residence, any part of which was constructed or reconstructed by the taxpayer, 
shall be considered as purchased by the taxpayer. In determining the taxpayer's cost 
of purchasing a residence, there shall be included only so much of his cost as is attributable 
to the acquisition, construction, reconstruction, and improvements made which are prop­
erly charg'eable to capital account, dUTing the period specified in par. (a). 

5. If a residence is pUTchased by the taxpayer prior to the date of his sale of the old 
residence, the purchased residence shall not be treated as his new residence if sold or 
otherwise disposed of by him prior to the date of the sale of the old residence. 

6. If the taxpayer, during the period deseribed in par. (a), purchases more than one 
residence which is used by him as his principal residence at some time within one year 
after the date of sale of the old residence, only the last of such residences used by him 
after the date of such sale shall constitute the new residence. If within the one year, re­
ferred to in the preceding sentence, property llsed by the taxpayer as his principal resi­
dence is destroyed, stolen, seized, requisitioned or condemned, or is sold or exchanged 
under threat 01' imminence thereof, then for purposes of the preceding' sentence such 
one year shall be considered as ending' with the date of such destruction, theft, seizure .• 
requisition, condemnation, sale or exchange. 

7. In the case of a new residence the construction of which was commenced by the 
taxpayer prior to the expiration of one year after the date of the sale of the old residence, 
the period specified in pal'. (a), and the one year referred to in subd. 6, shall be consid­
ered as including a period of 18 months beginning with the date of the sale of the old 
residence. 

(e) The provisions of par. (a) shall not be applicable with respect to the sale of the 
taxpayer's residence if within one year prior to the date of such sale the taxpayer sold 
at a gain other property used by llim as his principal residence and any part of such 
gain was not recognized by reason of the provisions of par. (a). For the purposes of this 
paragTaph, the destruction, theft, seizure, requisition or condemnation of property or 
the sale or exchange of property under threat or imminence thereof shall not be consid­
ered as a sale of such propel'ty. 

( d) Where the purchase of a new residence l'esults, under pal'. (a), in the nOlll'ecog'­
nition of gain upon the sale of an old residence, in determining the income tax basis of 
the new l'esidence, as of any time following the sale of the old l'esidence, the adjustments 
to basis shall include a reduction by an amount equal to the amount of the gain not so 
recognized upon the sale of the old residence. For this purpose, the amount of the gain 
not so recognized upon the sale of the old residence includes only so much of such gain 
as is not recognized by reason of the cost, up to such time, of purchasiug the new resi­
dence. 

(e) For the purposes of this section, references to pl'operty used by the taxpayer as 
his principal residence, and references to the residence of a taxpayer, shall include stock 
held by a tenant-stockholder in a co-operative apartment if: . 

1. In the case of stock sold, the apartment which the taxpayer was entitled to occupy 
as such stockholder was used by him as his principal residence, and 

2. In the case of stock purchased, the stockholder used as his principal residence the 
apartment which he was entitled to occupy as such stockholder. 

(f) For purposes of par. (e), a "tenant-stockholder" means an individual who is a 
stockholder in a co-operative apartment corporation, and whose stock is fully paid up 
in an amount not less than the amount shown to the satisfaction of the assessor of in­
comes, as bearing a reasonable relationship to the portion of the value of the corpora­
tion's equity in the building and the land on which it is situated which is attributable to 
the apartment which such individual is entitled to occupy. For purposes of pal'. (e), a 
"co-operative apaJ.'tment" means a corporation-

1. Having one and only one class of stock outstanding; 
2. All the stockholders of which are entitled, solely by reason of their ownership of 

stock in the corporation, to occupy for dwelling' pmposes apal'tments in a building 
owned or leased by such corporation, and who are not entitled, either conditionally or 
unconditionally, except upon a liquidation of the cOl'poration, to receive any distribution 
not out of earnings and profits of the corporation; and 

3. Eighty per cent or more of the gross income of which for the taxable year is 
derived from tenant-stockholders. 
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(g) If the taxpayer during a. taxable year sells at a g'ain property used by him as 
his principal residence, then the statutory period for the assessment of any deficiency 
attributable to any part of such gain shall not expire prior to the expiration of 3 years 
from the date the department of taxation is notified by the taxpayer in writing of: (1) 
the taxpayer's cost of purchasing the new residence which the taxpayer claims results in 
nonrecog11ition of any part of such gain; or (2) the taxpayer's intention not to purchase 
a new residence within the period specified in par. (a); or (3) a failure to make such pur­
chase within such period. Such deficiency may be assessed prior to the expiration of such 
3-year period notwithstanding the provisions of any other law or rule of law which would 
otherwise prevent such assessment. 

(h) This provision shall be applicable in the determination of taxable income in any 
case in which the income year in which the old residence is sold ends on or after July 31, 
1953. 

History: 1951 c. 600; 1953 c. 61,471, 528, 648; 1955 c. 10, 571. 

A contribution by a corporation to a fund 
for enlarging 2 hospitals subscribed in re­
sponse to a written solicitation asking em­
ployers to Blake "a gift to the C0111111unity," 
with no provision that the employes of sub­
scribers, or their families, would fare any 
differently from the general public in the 
enjoyment of the improvement which the 
subscription procured, was not deductible as 
an ordinary and necessary "business ex­
pense" under (2), but was deductible only as 
a charitable contribution under, and to the 
extent allowed by (7). For a contribution to 
be deductible as an ordinary and necessary 
business expense there must not only be a 

business motivation but there must also be a 
direct relationship between the expense and 
the anticipated return to the corporation; 
a charitable contribution, although moti­
vated by reasons of good business, need not 
be made in contemplation of any immediate 
and particular return in direct proportion to 
the amount of the contribution; it is not the 
broad motivation for the contribution which 
determines its character as a business ex­
pense, but rather the anticipated return to 
the donor resulting from the contribution. 
Dept. of Taxation v. Belle City i\I. I. Co. 258 
W 101, 45 NW (2d) 68. 

71.035 Exchanges and distributions in obedience to orders of securities and ex­
change commission. (1) NONRECOGNITION OF GAIN OR LOSS. In the case of any exchang'e 
or distribution described in paragTaphs (a) to (e) herein, no g'ain 01' loss shall be recog­
nized to the extent specified in such paragraph with respect to such exchange 01' clistrihu­
tion. 

(a) Exchanges of stock 01' sec1t1'ities only. No gain or loss shall be recognized to the 
. transferor if stock or securities in a corporation which is a registered holding company 
or a majority-owned subsidiary company are transferred to such corporation or to an 
associate company thereof which is a registered holding company 01' a majority-owned 
subsidiary company solely in exchange for stock or securities (other than stock or se­
curities which are nonexempt property), and the exchange is made by the transferee cor­
poration in obedience to an Ol'der of the securities and exchange commission. 

(b) Exchanges and sales of P1'OPe1·ty by C01'po1'Cltions. No gain shall be recognized to 
a transferor corporation which is a registered holding company Ol' an associate company 
of a registered holding company, if such corporation, in obedience to an order of the se­
curities and exchange commission, transfers property in exchange for property, and snch 
order recites that such exchange by the transferor corporation is necessary or appropriate 
to the integration or simplification of the holding company system of which the transferor 
eorporation is a member. If any such property so received is nonexempt property gain 
shall be recognized unless such nonexempt property 01' an amount equal to the fair mar­
ket value of such property at the time of the transfer is, within 24 months of the transfer, 
under rules prescribed by the department of taxation, and in accordance with an order 
of the securities and exchange commission, expended for property other than nonexempt 
pl'Operty 01' is invested as a contribution to the capital, 01' as paid-in surplus, of another 
corporation, and such order recites that such expenditure or investment by the transferor 
corporation is necessary or appropriate to the integration or simplification of the llOlding' 
company system of which the transferor corporation is a member. If the fair market 
value of such nonexempt property at the time of the transfer exceeds the amount ex­
pended and the amount inv5sted, as required in the second sentence of this paragraph, 
the gain, if any, to the extent of such excess, shall be recognized. Any gain, to the extent 
that it cannot be applied in reduction of basis under section 71.035 (2) shall be recog­
nized. For the purposes of this subse6tion, a distribution in cancellation or redemption 
(except a clistrilmtion having the effect of a dividend) of the whole or a part of the trans­
feror's own stock (not acquired on the transfer) and a payment in complete or partial 
retirement or cancellation of securities representing indebtedness of the transferor or a 
complete or partial retirement 01' cancellation of such securities which is a part of the 
consideration for the transfer, shall be considered an expencliture for property other than 
nonexempt property, and if, on the transfer, a liability of the transferor is assumed, 01' 

property of the transferor is transfel'l'ec1 subject to a liability, the amount of such liability 
shall be considered to be an expenditure by the transferor for property other than non­
exempt property. This subsection shall not apply unless the transferor corporation C011-
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sents, at such time and in such manner as the department of taxation may by rules pre­
scribe, to the rules prescribed under section 71.035 (2) in effect at the time of filing its 
return for the taxable year in which the transfer occurs. 

(c) Distl'ib~~tion of stoc7c 01' securities only. If there is distributed, in obedience to 
an order of the securities and exchange commission, to a shareholder in a cOTporation 
which is a registered holding company 01' a majority-owned subsidiary company, stock or 
securities (other than stock or securities which are nonexempt property), without the sur­
render by such shareholder of stock 01' securities in such corporation, no gain to the dis­
tributee from the receipt of the stock or securities so distributed shall be recognized. 

(d) T1'Ctnsfers with'i1b system gl·07tp. 1. No gain 01' loss shall be recognized to a cor­
poration which is a member of a system group (a) if such corporation transfers property 
to another corporation which is a member of the same system group in exchange for other 
property, and the exchange by each corporation is made in obedience to an order of the 
securities and exchange commission, 01' (b) if there is distributed to such corporation as 
a shareholder in a corporation which is a member of the same system group, property, 
without the sUlTender by such shareholder of stock or securities in the corporation making 
the distribution, and the distribution is made and received in obedience to an order of the 
securities and exchange commission. If an exchange by 01' a distribution to a corporation 
with respect to which no gain or loss is recognized under any of the provisions of this 
paragraph may also be considered to be within the provisions of par. (a), (b) 01' (c), 
then the provisions of this paragraph only shall apply. 

2. If the property received upon an exchange which is within any of the provisions 
of subdivision 1 of this paragraph consists in whole 01' in part of stock 01' securities issued 
by the cOl'poration fl'Om which such property was received, and if in obedience to an order 
of the securities and exchange commission such stock 01' securities (other than stock which 
is not preferred as to both dividends and assets) are sold and the proceeds derived there­
from are applied in whole or in part in the retirement or cancellation of stock or of se­
curities of the recipient corporation outstanding at the time of such exchange, no gain or 
loss shall be recognized to the recipient corporation upon the sale of the stock or secu­
rities with respect to which such order was made; except that if any part of the proceeds 
derived from the sale of such stock or securities is not so applied, or if the amount of snch 
proceeds is in excess of the fail' market value of such stock or securities at the time of 
such exchange, the gain, if any, shall be recognized, but in an amount not in excess of 
the proceeds which are not so applied, 01' in an amount not more than the amount by 
which the proceeds derived from such sale exceed such fair market value, whichever is the 
greater. 

( e) Exchanges not solely in 7cind. 1. If an exchange (not within any of the provisions 
of section 71.035 (1) (d), would be within the provisions of section 71.035 (1) (a) if it 
were not for the fact that property received in exchange consists not only of property 
permitted by such paragraph to be received without the recognition of gain 01' loss, but 
also of other property or money, then the gain, if any, to the recipient shall be recognized, 
but in an amount not in excess of the sum of such money and the fair market value of 
such other property, and the loss, if any, to the recipient shall not be recognized. 

2. If an exchange is within the provisions of section 71.035 (1) (e) 1 of this subsec­
tion and if it includes a distribution which has the effect of the distribution of a taxable 
dividend, then there shall be taxed as a dividend to each distributee such an amount of the 
gain recog'nized under such subdivision 1 as is not in excess of his ratable share of the 
undistrilmted earnings and profits of the corporation accumulated after January 1, 1911. 
The remainder, if any, of the gain recognized under such subdivision 1. shall be taxed as 
a gain from the exchange of property. 

(f) A1JplicaUol~ sectlon. The provisions of this section shall not apply to an ex­
change, expenditure, investment, distribution or sale nnless (1) the order of the securities 
and exchange commission in obedience to which snch exchange, expenditures, investmcnt, 
distribution or sale was made recites that such exchange, expenditure, investment, dis­
tribution or sale is necessary or appropriate to effectuate the provisions of section 11 (b) 
of the public utility holding company act of 1935, 49 Stat. 820 (U. S. C., title 15, see. 79k 
(b)), (2) such order specifies and itemizes the stock and securities and other property 
which are ordered to be acquired, transferred, received, or sold upon such exchange, acqui­
sition, expenditure, distribution or sale, and, in the case of an investment, the investment 
to be made, and (3) snch exchange, acquisition, expenditure, investment, distribution or 
sale was made in obedience to such order, and was completed within the time prescribed 
therefor. 

(go) Nonapplication of othel' 1J1·ovisions. If an exchange 01' distribution made in obe­
dience to an order of the securities and exchange commission is within any of the provi­
sions of this section and may also be con~idered to 1)e within any of the provisions of ss. 
71.301 to 71.373, then the provisions of tbis section only shall apply. 
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(2) BASIS FOR DETERMINING GAIN OR LOSS. (a) EtlJchanges generally. If the prop­
erty was acquired upon an exchange subject to the provisions of section 71.03.5 (1) (a) 
01' (e) the basis shall be the same as in the case of the property exchanged, decreased in 
the amount of any money received by the taxpayer and increased in the amount of gain 
or decreased in the amount of loss to the taxpayer that was recognized upon such exchange 
under the law applicable to the year in which the exchange was made. If the property 
so acquired consisted in part of the type of property permitted by section 71.03.5 (1) 
(a) to be received without the recognition of gain 01' loss, and in part of nonexempt 
property, the basis provided in this subsection shall be allocated between the properties 
(other than money) received, and for the purpose of the allocation there shall be assigned 
to such nonexempt property (other than money) an amount equivalent to its fail' market 
value at the date of the exchange. This subsection shall not apply to property acquired 
by a corporation by the issuance of its stock 01' securities as the consideration in whole 
01' in part for the transfer of the property to it. The gain not recognized npon a transfer 
by reason of section 71.03.5 (1) (b) shall be applied to reduce the basis for determining 
gain 01' loss on sale 01' exchange of the following categories of property in the hands of 
the transferor immediately after the transfer, and property acquired within 24 months 
after such transfer by an expenditure 01' investment to which section 71.03.5 (1) (b) re­
lates on account of the acquisition of which gain is not recognized under such subsection, 
in the following' order: 

1. Prop81·ty of a character subject to the allowance for depreciation under section 
71.04 (2); 

2. Stock and securities of corporations not members of the system group of which the 
transferor is a member (other than stock 01' securities of a corporation of which the trans­
feror is a subsidiary) ; 

3. Securities (other than stock) of corporations which are members of the system 
group of which the transferor is a member (other than securities of the transferor 01' of 
a cOl'poration of which the transferor is a subsidiary) ; 

4. Stock of corporations which are members of the system gTOUp of which the trans­
feror is a member (other than stock of the transferor 01' of a corporation of which the 
transferor is a subsidiary) ; 

.5. .All other remaining property of the transferor (other than stock 01' securities of the 
transferor 01' of a corporation of which the transferor is a subsidiary). 

6. The manner and amount of the reduction to be applied to particular property with­
in any of the categories described in subdivisions 1 to .5, herein, shall be determined under 
rules prescribed by the department of taxation. 

(b) T1'((lIsfe1' to C01·p01·ations. If, in connection with a transfer subject to the pro­
visions of section 71.03.5 (1) (a), (b) 01' (e), the property was acquired by a corporation, 
either as paid-in surplus or as a contribution to capital, 01' in consideration for stock 01' 

secmities issued by the corporation recei"ing the property (including cases where part of 
the consideration for the transfer of such property to the corporation consisted of prop­
erty or money in addition to such stock 01' secUl'ities), then the basis shall be the same as 
it would be in the hanc1s of the transferor, increased in the amount of gain 01' decreased 
in the amount of loss recognized to the transferor upon such transfer under the law ap­
plicable to the year in which the transfer was made. 

(c) Dlst1·[bu.tions of stock 01' seclw[ties. If the stock or securities were received in a 
distribution subject to the provisions of section 71.03.5 (1) (c), then the basis in the case 
of the stock in respect of which the distribution was mac1e shall be apportioned, lmder 
rules prescribed by the department of taxation, between such stock and the stock 01' se­
curities distributed. 

(d) Transfe'i's iuithin system g1'011p. If the property was acquired by a corporation 
which is a member of a system group upon a transfer or distribution c1escribed in sec­
tion 71.03.5 (1) (d) 1, then the basis shall be the same as it would be in the hands of the 
transferor; except that if such property is stock 01' securities issued by the corporation 
from which such stock 01' securities were received and they were issued (1) as the sole con­
sideration for the property transferred to such corporation, then the basis of such stock 
or securities shall be either (a) the same as in the case of the property transferred there­
for, 01' (b) the fair market value of such stock or securities at the time of their receipt, 
whichever is the lower; 01' (2) as part consideration for the property transferred to such 
corporation, then the basis of such stock or securities shall be either (a) an amount which 
bears the same ratio to the basis of the property transferrec1 as the fail' market value of 
such stock 01' securities at the time of their receipt bears to the total fail' market value of 
the entire consideration received, 01' (b) the fair market value of such stock 01' securities 
at the time of their receipt, whichever is the lower. 

(3) DEFINITIONS. (a) The term "order of .the securities anel exchange commission" 
means an order issuec1 after May 28, 1938, by the securities and exchange commission 
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which requires, authorizes, permits or approves tl'ansactions described in such order to 
effcctuate the provisions of section 11 (b) of the public utility holding company act of 
1935, 49 Stat. 820 (D. S. C., title 15, sec. 79k (b», which has become 01' becomes final in 
accordance with law. 

(b) The terms "registered holding company," "holding-company system," and "asso­
ciate company" shall have the meanings assigned to them by section 2 of the public utility 
holding' company act of 1935, 49 Stat. 804 (D. S. C., Supp. III, title 15, sec. 79 (b), (c». 

(c) The term "m8"jority-owned subsidiary eompany" of a registered hoWing com­
pany means a corporation, stock of which, representing in the aggTegate more than 50 
per cent of the total combined voting power of all classes of stock of such corporation 
entitled to vote (not i.ncluding stock which is entitled to vote only upon default or non­
payment of dividends or other special circumstances) is owned wholly by such registered 
holding company, or partly by such registered holding company and partly by one 01' 

more majority-owned subsidiary companies thereof, or by one or more majority-owned 
subsidiary companies of such registered holding company. 

(d) The term "system group" means one or more chains of corporations connected 
through stock ownership with a common parent corporation if: 

1. At least 90 per cent of each class of the stock (other than stock which is preferred 
as to both dividends and assets) of each of the corporations (except the common parent 
corporation) is owned directly by one or more of the other corporations; and 

2. The common parent corporation owns directly at least 90 pel' cent of each class of 
the stock (other than stock which is preferred as to both dividends and assets) of at least 
one of the other corporations; and 

3. Each of the corporations is either a registered holding company 01' a majority­
owned subsidiary company. 

(e) The term "nonexempt property" means: 
1. Any consideration in the fOl'm of evidences of indebtedness owned by the trans­

feror or a cancellation or assumption of debts or other liabilities of the transferor (includ­
ing a continuance of incumbrances subject to which the property was transferred) ; 

2. Short-term obligations (including notes, drafts, bills of exchange, and bankers' ac­
ceptances) having a maturity at the time of issuance of not exceeding 24 months, exclusive 
of days of grace; 

3. Securities issued or guaranteed as to principal or interest by a government or sub­
division thereof (including those issued by a corporation which is an instrumentality of a 
government 01' subdivision thereof) ; 

4. Stock or sec111'ities which were acquired from a, registered holding company or an 
associate company of a registered holding company which acquired such stock or sec111'i­
ties after February 28, 1938, unless such stock or securities (other than obligations de­
scribed as nonexempt property in section 71.035 (3) (e) 1, 2 or 3) were acquired in 
obedience to an order of the securities and exchange commission or were acquired with the 
authorization 01' approval of the securities and exchange commission under any section 
of the public utility holding' company act of 1935, 49 Stat. 820 (D. S. C., title 15, sec. 
79k (b» ; 

5. Money, and the right to receive money not evidenced by a security other than an 
oblig'ation described as nonexempt property in section 71.035 (3) (e) 2 01' 3. 

(f) The term "stock 01' securities" means shares of stock in any corporation, certifi­
cates of stock or interest in any C0l1JOration, notes, bonds, debentures and evidences of 
indebtedness (including' any evidence of an interest in 01' right to subscribe to or purchase 
any of the foregoing). 

History: 1951 c. 600; 1953 c. 61; 1955 c. 652. 

71.04 Deductions from gross income of corporations. Every corporation, joint 
stock company 01' association shall be allowed to make from its gross income the fol­
lowing deductions: 

(1) Payments made 1vithin the year for wages, salaries, commissions and bonuses of 
employes and of officers if reasonable in amount, for services actually rendered in pl'O­
ducing such income; provided, there be reported the name, address and amount paid each 
such employe 01' officer residing within this state to whom a compensation of $800 01' more 
shall have been paid during' the assessment year. 

(2) Other ordinary and necessary expenses actually paid within the year out of the 
income in the maintenance and operation of its business and property, including' a reason­
able allowance for deprefliation by use, weal' and teal' of property from which the income 
is derived and in the case of mines and quarries an allowance for depletion of ores and 
other natural deposits on the basis of their actual original cost in cash or the equivalent 
of cash; and including' also interest and rent paid during' the year in the operation of the 
business £Tom which its income is derived; provided, the payor reports the amount so 



71.04 INCOME TAXES 1344 

paid, together with the names and addresses of the parties to whom interest 01' rent was 
paid in the manner provided in section 71.10 (1). 

(2a) In lieu of the allowance for depreciation for any taxable year 01' part thereof 
beginning after December 31, 1949, the amortization deductions of any emergency facility 
provided in section 216 of revenue act of 1950 (section 124A of the United States internal 
revenue code) provided that: 

(a) Written notice of election to take amortization of any emergency facility under 
this subsection is filed with the department of taxation on 01' before March 15, 1952, 01' on 
or before the filing date of the return for the first taxable year for which an election under 
this subsection is made with respect to such emergency facility. Such notice shall be given 
on such forms and in such manner as the department of taxation may by l'ule prescribe. 

(b) The taxpa,yer files with the department of taxation at the time of his election under 
this subsection copies of certificates of necessity for such emergency facility issued by the 
appropriate federal certif:ying authority, and such other documents and data relating 
thereto as the department of taxation may by rule require. 

(c) No deduction shall be allowed under this subsection on other than depreeiable 
property. 

(d) In no event shall amortization deductions be permitted for any period beyond 
that permitted by section 216 of the revenue act of 1950 (section 124A of the United 
States internal revenue code). 

(e) Subsequent to the last amortization deduction of any emergency facility permis­
sible under this subsection, the taxpayer shall deduct a reasonable allowance for deprecia­
tion at ordinary and usual rates on such of the depreciable emergency facilities as al'e con­
tinued in use in the business. The total amount of such depreciation subsequently allow­
able shall be limitcd to the unamortized balance of such facilities. 

(2b) In lieu of the allowance for depreciation for any taxablc year or part thereof 
beginning' after December 31, 1952, the owner may elect the accelerated amortization de­
duction for waste treatment plant and pollution abatement equipment purchased or con­
structed and installed pursuant to order 01' recommendation of the committee on water 
pollution, state board of health, city council, village board or county board pursuant to 
s. 59.07 (53) on any undepreciated portion of such treatment plant and equipment com­
puted on an estimated life of 60 months. 

(a) Written notice of election to take amortization of any treatment plant and pollu­
tion abatement equipment under this subsection must be filed with the department of 
taxation on or before the filing' date of the return for the first taxable year for which 
such election under this subsection is made in respect to such plant and equipment. 
Such notice shall be given on such forms and in such manner as the department of tax­
ation may by rule prescribe. 

(1) The taxpayer shall file with the department of taxation at the time of his election 
under this subsection copies of recommendations, orders and approvals issued by the 
committee on water pollution, state board of health, city council, village board or county 
board pursuant to s. 59.07 (53) in respect to such treatment plant and pollution al)ate­
ment equipment, and such other documents and data relating thereto as the department 
may by rule require. 

(c) No deduction shall be allowed under this subsection on other than depreciable 
property, except that where wastes are disposed of through a lagoon process such lagoon­
ing costs and the cost of land containing' such lagoons shall be su1)ject to the accelerated 
amortization provided for under this subsection. 

(el) In no event shall accelerated amortization, or depreciation and accelerated amor­
tization deductions be permitted in excess of the cost of the asset subject to the pro­
visions of this subsection. 

(2c) In lieu of the allowance for depreciation for any taxable year or part thereof 
after December 31, 1952, the owner may elect the accelerated amortization dec1uction for 
milkhouses purchased, constructed and installed pursuant to rule Ag' 30.01 (18) [Wis. 
Adm. Code] or wells required by law to conform to the Wisconsin well construction and 
pump installation code or by county or municipal ordinance to conform to the milk 0l'c1i­
naIlce and code recommended by the United States public health service, on any unde­
preciated portion of such milkhouse 01' well computed on an estimated life of 60 months. 

(a ) Written notice of election to take amortization of a milkhouse 01' well under this 
subsection must be filed with the department of taxation with the taxpayer's return for the 
first taxable year for which such election under this subsection is'made in respect to such 
milkhouse 01' well. 

(b) No deduction shall be allowed on other than depreciable property, nor shall accel­
Bl'ated amortization or depreciation and accelerated amortization deductions be permitted 
in excess of the cost of the asset subject to this subsection. 
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(3) Taxes other than special improvement taxes paid during the year upon the busi­
ness or property from which the income taxed is derived, including therein taxes imposed 
by t.he state of ,Visconsin and the government of the United States as income, excess 01' 

war profits and capital stock taxes, including taxes on all real property which is owned 
and held for business purposes whether income producing 01' not, provided that such 
portion of the deduction for federal income and excess profits taxes as may be allowable 
shall be confined to cash payments made within the year covered by the income tax re­
turn, and provided further that deductions for income taxes paid to the United States 
government shall be limited to taxes paid on net income which is taxable under this chap­
tel'; and provided further that income taxes imposed by the state of Wisconsin shall 
accrue for the purpose of this subsect.ion only in the year in which such taxes are assessed. 

(3a) The deduction for all United States income, excess or war profits and defense 
taxes shall be limited to a total amount not in excess of 10 pel' cent of the taxpayer's net 
income of the calendar or fiscal year as computed wit.hout the benefit of the deduction for 
said United States income, excess or war profits and defense taxes, and before the de­
ductions of amounts permitted by subsection (5) of this section. In no event shall any 
taxpayer be permitted hereunder a total deduction in excess of the actual amount of 
United States income, excess or war profits and defense taxes paid, and otherwise de­
ductible. 

(4) Dividends, except stock dividends not taxable pursuant to s. 71.305, received from 
any corporation conforming to all of the requirements of this subsection. Such corpora­
tion must have filed income tax returns as required by law and the income of such cor­
poration must be subject to the income tax law of this state. The principal business of the 
corporation must be attributable to Wisconsin and for the purpose of tIns subsection any 
corporation shall be considered as having its principal business attributable to Wisconsin 
if 50 per cent or more of the entire net income or loss of such corporation after adjust­
ment for tax purposes (for the year preceding the payment of such dividends) was used 
in computing the taxable income provided by ch. 71. If the net incomes of several affili­
ated corporations have been combined for the purpose of determining the amount of in­
come subject to taxation under the statute, the location of the principal business of such 
g-roup shall determine the taxable status of dividends paid, but intercompany dividends 
passing between affiliated corporations whose incomes al'e included in the taxable income 
of the group shall not be assessed as group income. 

(5) (a.) Charitable contributions, as defined in par. (d), payment of which is made 
within the year, to an amount not in excess of 5 pel' cent of the taxpayer's net income of 
the calendal' or fiscal year as computed without the benefit of tIns section. 

(b) In the case of a corporation reporting its taxable income on the accrual basis, if 
1. the board of directors authorizes a charitable contribution during any taxable year, and 
2. payment of such contribution is made after the close of such taxable year and on or 
before the fifteenth day of the third month following the close of such taxable year, then 
the taxpayer may elect to treat such contribution as paid during' such taxable year. The 
election may he made only at the time of the filing of the return for such taxable year, 
and shall be signified in such manner as the department of taxation may by rule or instruc­
tion prescribe. 

(c) Any charitable contribution made by a corporation in a taxable year heginning 
after December 31, 1954, in excess of the amount deductible in such year under the 5 per 
cent linritation, shall be deductible in each of the 2 succeeding taxable years in order of 
time, but only to the extent of the lesser of the 2 following amounts: 1. the excess of the 
maximum amount deductible for such succeeding taxable year under the 5 per cent linnta­
tion over the contributions made in such year; and 2. in the case of the first succeeding 
taxable year, the amount of such excess contribution, and in the case of the second suc­
ceeding' taxable year the portion of such excess contribution not deductible in the first 
succeeding taxable year. 

(d) For pm'poses of this section, the term "chalitable contribution" means a con­
tribution or gift to or for the use of: 

1. The state or any political suhdivision thereof, but only if the contribution or gift 
is made for exclusively public purposes. 

2. A corporation, trust or community chest, fund or foundation operating within this 
state, organized and operated exclusively for relig'ious, charitable, scientific, literal? or ed­
ncational pm'lJoses or for the prevention of cruelty to children or mnmals, no part of the 
net earnings of which inures to the benefit of any private shareholder or individual. 

3. A post or organization of war veterans, or an auxilial? unit or society of, or trust 
or foundation for, any such post or organization organized in the United States or any of 
its possessions, and no part of the net earnings of which inures to the benefit of any pri­
vate shareholder or individual. 

4. A cemetery company owned and operated exclusively fOl' the benefit of its members, 
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or any corporation chartered solely for burial purposes as a cemetery corporation and 
not pemlitted by its charter to engage in any business not necessarily incident to that 
purpose, if such company or corporation is operating within tIlls state and is not oper­
ated for profit and no part of the net eamings of such company or corporation inures to 
the benefit of any private shareholder or individual. 

(6) .Amounts contributed for the given period to the unemployment reserve fund 
established in section 108.16 of the statutes, but not the amounts paid out of said fund. 

(7) Losses actually sustained within the year and not compensated by insurance or 
otherwise, provided that no loss resulting' from the operation of business conducted 
without the state, 01' the ownership of property located without the state, may be allowed 
as a deduction, and provided further that no loss may be allowed on the sale of property 
purchased and held for pleasure or recreation and which was not acquired 01' used for 
profit, but this proviso shall not be construed to exclude losses due to theft or to the de­
struct.ion of property by fire, flood 01' other casllalty. No deduction shall be allowed under 
this subsection for any loss claimed to have been sustained in any sale 01' other disposition 
of shares of stock 01' securities where it appears that within 30 days before or after the 
date of such sale 01' other disposition the taxpayer has acquired (otherwise than by be­
quest 01' inheritance) 01' has entered into a contract 01' option to acquire substantially 
identical property, and the property so acquired is held by the t.axpayer for any period 
after such sale or other disposition. Reserves for contingent losses or liabilities shall not 
be deducted. 

(8) The amount any asset has been charged down or off by any corporation upon the 
demand or order of any state or federal regulatory authority, body, agency or commission 
having power to make such demand or order, 01' by the examining connnittee of any state 
bank in accordance with s. 221.09, provided all the requirements of this subsection have 
been complied with: the C011)Oration must elect to make deduction under this subsection 
by claiming' a charge down or write-off of such asset, in an amount consistent with the 
terms of the demand 01' order, in its return covering the first income year in wmch the 
charg'e down or write-off is demanded or ordered. When a demand 01' order affects a 
charge dOWll 01' write-off of more than one asset, an election to claim the charg'e down or 
write-off of one such asset shall be deemed an election to claim the charge down or write­
off of all assets affected by such clemand or order. .An election to claim or not claim a de­
duction under this subsection with respect to any such order shall be irrevocable. No de­
duction allowed hereunder shall exceed the amount which would have been deductible had 
the asset been sold for an amount equal to the value to which it is written down. The 
amount of any deduction allowed hereunder shall I'educe the cost or other basis of any 
such asset, and any alllount recovered with respect to such an asset which exceeds the ad­
justed cost or basis shall be reported as income in the year in wmch received or accrued, 
depending on the method of accounting employed by the taxpayer. 

(J 0) .Amounts dishibuted to patrons in any year, in proportion to their patronage 
of the same year, by any corporation, joint stock company or association doing business 
on a co-operative basis (hereinafter called "company"), whether organized under chapter 
185 or otherwise, shall be returned as income or receipts by said pat.rons but may be de­
ducted by such company as cost, purchase price or refunds; provided that no such de­
duction shall be made for amounts distributed to tIle stockholders or owners of such 
company in proportion to their stock 01' ownership, nor for amounts retained by such 
company and subject to distribution in proportion to stock or ownership as distinguished 
from patronage. 

(11) Amounts expe1ll1ed for the purchase of seeds and tree plants for planting', and 
for preparing land for planting and for planting and caring for, maintenance and fire 
protection of forest crops on "Forest. Crop Lands" u]](ler the provisions of chapter 77, 
but the taxpayer may elect to rlefer the deduction of such amounts until the crop or the 
property, or any portion thereof, is sold or disposed of; except that the method so elected 
must be followed without change; a]](l notice of the election of such method must be given 
to the assessing authority that such election is made. 

(12) In computing net income no deduction shall be allowed under this section for 
wages, salaries, bonuses, interest or other expenses: 

(a) If such items of deduction are not paid within the taxable year or within 6 
months after the close thereof; and . 

(b) If, by reason of tIle method of accounting of the person to whom the payment is 
to be made, the amount thereof is not, unless actually received, includible in the gross 
income of snch person for the taxable year in which 01' with which the taxable year of 
the taxpayer ends; and 

(c) If, at the close of the taxable year of the taxpayer or at any time within 6 monthfl 
thereafter, tl1(' perf'on to whom the payment ifl to hr 1111lde ,,'as an offiepr of Ruch taxpllypr 
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corporation or was the owner, directly 01' indirectly, of more than 20 pel' cent of its 
outstanding voting stock. 

History. 1951 c. 709, 720; 19.3 c. 61, 183, 648; 1955 c. 67, 87, 326, 571. 

The wisdom of a tax and the deductions 
that can be made in computing taxes are 
wholly within the province of the legisla­
ture. Household Finance Corp. v. Dept. of 
Taxation, 260 IV 536, 51 N,V (2d) 558. 

A corporation paying privilege dividend 
taxes under 71.16, during the years 1944 to 
1947, from its own funds, without withhold­
ing such taxes from the dividends declared 
and paid to its stockholders, could not 
deduct the amount of such taxes as an "or(li­
nary ancl necessary business expense" 'vith­
in 71.04 (3), in computing its IYisconsin 
income taxes; it being immaterial that the 
corporation might have incurred deductihle 
expenses if it had computed and withheld 
the privilege dividend taxes from the divi­
dends paid to its stockholders. (VYisconsin 

G. & E. Co. v. Dept. of Taxation, 243 IV 
216, applied.) Household Finance Corp. v. 
Dept. of Taxation, 260 W 536, 51 NW (2d) 
558. 

A corporation, to change its capital 
structure consisting solely of common stock, 
issued a preferred stock dividend and pur­
chased and retired 80 per cent of the out­
standing common stock, paying for it in part 
with the proceeds of a $500,000 loan made 
for that purpose. HeW, that the purchase 
and retirement of the stock did not relate to 
the corporation's activities giving rise to 
its income, and that the interest paid on the 
loan was not deductible under (2). Pelton 
Steel Casting Co. v. Dept. of Taxation, 268 
IV 271, 67 NW (2d) 294. 

71.046 Depletion; mines producing ores of lead, zinc, copper or other metals ex­
cept iron. (1) Beginning with the calendar year 1947 01' corresponding fiscal year; in 
addition to other deductions allowed by ss. 71.04 and 71.05 there shall be allowed mmes 
producing ores of lead, zinc, copper 01' other metals except iron, or mills finishing the 
products of such mines for the smelter, the following' allowance for depletion: 

(a) On the first. $100,000 of gross income from sales of Ol'e 01' ore products 01' any 
part thereof, 15 per cent; 

(b) On the second $100,000 of gross income from sales of ore 01' ore products or 
any part thereof, 10 per cent; 

(c) On the third $100,000 of gross income from sales of ore 01' ore products or any 
part thereof, 5 per cent; 

(d) On all gTOSS income from sales of ore 01' ore products in excess of $300,000, 3 
per cent. 

(2) In no case shall t.he depletion allowance provided in subsection (1) be in excess 
of 50 per cent of net income as computed under this chapter without the benefit of the de­
pletion allowance provided by this section. 

(3) In computing depletion allowance there shall be first deducted from gross in­
come all sums paid for rents 01' royalties, or for the purchase of crude orc 01' concentrates. 

(4) When depletion allowance is taken as a deduction pursuant to this section the 
savings in tax due to such depletion allowance shall be used by the taxpayer in prospect­
ing for ore, and proof thereof duly verified shall be furnished the department of t.axa­
tion. 

History: 1953 c. 438. 

71.05 Deductions from incomes of persons other than corporations. Persons other 
than corporations, in reporting incomes for purposes of taxation, shall be allowed the 
following' deductions: 

(1) Payments made within the year for wages or other compensation, if reasona1Jle 
in amount, for services actually rendered in carrying on the profession, occupation or 
business from which the income is derived. But no deductions shall be made for any 
amount paid for services actually rendered in the carrying on of the profession, occupa­
tion or business from which the income is derived unless there be reported the name and 
address and amount paid each person to whom a sum of $700 or more shall have been paid 
for services during the assessment year. Except as provided in su1Jsection (9) of this sec­
tion, no deduction shall be allowed under this section for any amounts expended for per­
sonal, living or family expenses. 

(2) The ordinary and necessary expenses actually paid within the year in carrying 
on the profession, trade or business from which the income is derived, including traveling 
expenses (including the entire amount expended for meals and lodging) while away from 
home in the pursuit of a profession, trade or 1msiness, and including also a l'easonable 
allowance for depreciation by use, wear and tear of the propel'ty from which the income 
is derived, and in the case of mines and quarries an allowance for depletion of ores and 
other natural deposits on the basis of their actual original cost in cash or the equivalent 
of cash. Provided, however, that no deduction shall 1Je allowed for rent paid unless the 
payor reports the amount so paid together with the names and addresses of the parties 
to whom rent was paid. The term "profession, trade or business" shall include the per­
formance of the functions of a public office. The term "ordinary and necessary expenses" 
shall include reasonable expenses for the entertainment of clients. patients or cnstomers 
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and the unreimbursed expenses for food, travel and lodging incurred by any employe of 
an employer when required to be away from home in the performance of 11is job. 

(2a) In lieu of the allowance for depreciation for any taxable year or part thereof 
beginning after December 31, 1949, the amortization deductions of any emergency facility 
provided in section 216 of revenue act of 1950 (section 124A of the United States internal 
revenue code) provided that: 

(a) Written notice of election to take amortization of any emergency facility under 
this subsection is filed with the department of taxation before :March 15, 1952, or before 
the filing date of the return for the first taxable year for which an election under this s1lb­
section is made with respect to such emergency facility. Such notice shall be given on such 
forms and in such manner as the department of taxation may by rule prewribe. 

(b) The taxpayer files with the department of taxation at the time of his election 
under this subsection copies of certificates of necessity for such emergency facility issued 
by the appropriate federal certifying authority, and such other documents and data relat­
ing thereto as the department of taxation may by rule require. 

( c ) No deduction shall be allowed under this subsection on other than depreciable 
property. 

(d) In no event shall amortization deductions be permitted for any period beyond that. 
permitted by section 216 of the revenue act of 1950 (section 124A of the United States 
internal revenue code). 

(e) Subsequent to the last amortization deduction of any emergency facility permis­
sible under this subsection, the taxpayer shall deduct a reasonable allowance for deprecia­
tion at ordinary and usual rates on such of the depreciable emergency facilities as are 
continued in use in the business. The total amount of such depreciation subsequently al­
lowable shall be limited to the unamortized balance of such facilities. 

(2b) In lieu of the allowance for depreciation for any taxable year or part thereof 
beginning after December 31, 1952, the owner may elect the accelerated amortization de­
duction for treatment plant and pollution abatement equipment purchased or constructed 
and installed pursuant to order or l'ecommendation of the committee on water pollution, 
state board of health, city council, village board or county board pursuant to s. 59.07 (53) 
on any undepreciated portion of such tl'eatment plant and equipment computed on an 
estimated life of 60 months. 

(a) -Written notice of election to take amol'tization of any treatment plant and pollu­
tion abatement equipment under this subsection must be filed with the department of 
taxation on or befol'e the filing' date of the return for the first taxable yeaI' for which such 
election under this subsection is made in respect to such plant and equipment. Such 
notice shall be given on such forms and in such manner as the depal'tment of taxation 
may by rule pl'escribe. 

(b) The taxpayer shall file with the depal'tment of taxation at the time of his election 
under this subsection copies of recommendations, orders and approvals issued by the 
committee on watel' pollution, state board of health, city council, village board or county 
board pm'suant to s. 59.07 (53) in respect to such treatment plant and pollution abate­
ment equipment, and such othel' documents and data l'elating thereto as the depal'tment 
may by rule require. 

(c) No deduction shall be allowed under this subsection on othel' than depreciable 
property, except that where wastes are disposed of through a lagoon process such lagoon­
ing costs and the cost of land containing such lagoons shall be subject to the accelerated 
amortization provided for undel' this subsection. 

(d) In no event shall accelel'ated amortization, or depreciation and accelerated amor­
tization deductions be permitted in excess of the cost of the asset subject to the provisions 
of this subsection. 

(2c) In lieu of the allowance for depreciation for any taxable year or part thereof 
after December 31, 1952, the owner may elect the accelerated amortization deduction for 
milkhouses purchased, constructed and installed pursuant to rule Ag 30.01 (18) [Wis. 
Adm. Code J or wells required by law to conform to the ,Yisconsin well construction and 
pump installation code or by county or municipal ordinance to confol'm to the milk ol'di­
nance and code l'ecommended by the United States public health service, on any undepreci­
ated portioIl of such nulkhouse or well computed on an estimated life of 60 months. 

(a) ,Yritten notice of election to tuke amortization of a milkhouse or well under this 
subsection m11st be filed with the assessor of incomes in whose district the taxpayer's farm 
lies with the taxpayer's retu1'11 for the first taxable year for which such election under this 
subsection is made in respect to such milkhollses 01' well. 

(b) No deduction shall be allowed on other than depreciable propel'ty, nor shull ac­
celerated amortization or depreciation and accelerated amortization deductions be permit­
ted in excess of the cost of the asset subject to this subsection. 
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(3) Interest paid within the year on existing indebtedness; provided, the debtor re­
ports the amount so paid, the form of the indebtedness, together with the name and ad­
dress of tJ18 creditor. But no interest shall be allowed as a deduction if paid on an in­
debtedness created for the purchase, maintcnance or impl'ovement of property, or for 
the conduct of a business, unless the income frolll such property or business. would be 
taxable under this chapter. 

(4) Taxes other than inheritance and special improvement taxes upon the property 
or business from which the income hereby taxed is derived paid by such persons during 
the year, including therein taxes imposed by the state of Wisconsin or the United States 
government as income t.axes; provided, that such portion of the deduction for federal in­
com8 taxes as may be allowable shall be confined to cash payments made within the year 
covered by the income tax return; and provided further, that deductions for income taxes 
paid to the United States government shall be limit.ed to taxes paid on net income which 
is taxable under this chapter; and provided further that income taxes imposed by the 
state of Wisconsin shall accrue for the purpozes of this subsection only in the year in 
which such t.axes are assessed. 

(4a) The deduction for all United States income, excess or war profits and defense 
taxes shall be limited to a total amount not in excess of 3 per cent of the taxpayer's net 
income of the calendar or fiscal year as computed without the benefit of the de(h~ction of 
said United States income, excess or war profits and defense taxes, and before the deduc­
tions of amounts permitted by subsection (6) of this section. In no event shall any tax­
payer be permitted hereunder a total deduction in excess of the actual amount of United 
States income, excess or war profits and defense taxes paid, and otherwise deductible. 

(6) (a) Charitable contributions, as defined in par. (b), payment of which is made 
within the year, to an amount not in excess of 10 per cent of the taxpayer's net income of 
the calendar or fiscal year as computed without the benefit of this section. 

(b) For PUl1Joses of this section, the term "charitable contributions" means a contri­
bution 01' gift to 01' for the use of: 

1. The state 01' any political subdivision thereof, but only if the conhibution or gift 
is made for exclusively public purposes. 

2. A corporation, trust 01' community chest, fund 01' foundation operating within this 
state, organized and operated exclusively for religious, charitable, scientific, literary 01' 
educational pm'poses or for the prevention of cruelty to children 01' animals, no part of 
the net earnings of which inures to the benefit of any private shareholder or individual. 

3. A IJost 01' organization of war veterans, or an auxiliary unit or society of, 01' trust 
or foundation for, any such post or organization org'anized in the United States 01' any 
of its possessions, and no part of the net earnings of which inm'es to the benefit of any 
private shareholder or individual. 

4. A cemetery company owned and operated exclusively for the benefit of its members, 
or any c011JOration chartered solely for burial purposes as a cemetery corporation and 
not permitted by its charter to enga;se i.n any b~lsines.s l,lot ~ecessalily iJ;lCident to that 
purpose, if such company 01' corporatlOn IS operatmg' wlthm this state and IS not operated 
f01' profit anc1no pm.'t of the net earnings of snch company 01' corporation inures to the 
benefit of any private shareholder 01' individual. 

5. A frat~rnal society, order 01' association, operating nnder the lodge system, but only 
if such contribution or gift is to be used exclusively for religious, charitable, scientific, 
literary or educational purposes, or for the prevention of cruelty to children 01' animals. 

6. Any corporation or association organized and operated exclusively for religious pur-
poses. 

(7) Amounts contributed for the givcn period to the unemployment reserve fund 
established in section 108.16 of the stat.utes, but not the amounts paid out of said fund. 

(8) Losses actually sustained within the year and not compensated by insurance or 
otherwise provided that no loss resulting from the operation of business conducted 
without the state, 01' the ownership of property located without the state, may be allowed 
as a deduction, and provided further that no loss may be allowed on the sale of property 
purchased and held for pleasure 01' recreation and which was not acquired 01' used f01' 
profit but this proviso shall not be construed to exclude losses due to theft or t.o the de­
struction of the property by fire, flood 01' other casualty. No deduction shall be allowed 
under this subsection for any loss claimed to have been sustained in any sale 01' ot.her 
disposition of shares of stock 01' securities where it appears that within 30 days before 
01' after the date of such sale 01' other disposition the taxpayer has acquired (otherwise 
than by bequest. or inheritance) 01' has entered into a contract 01' option to acquire sub­
stantially identical property and the. prOl?~rty so acquired is hel~l by the taxpay~r ~~r 
any period after such sale or other dlSposltlOn. Resel'Yes for contmgent losses 01' hal)lh­
ties shall not be deducted. 

(9) With respect to determination of net taxalJle income for the calendar year 1953 
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and corresponding fiscal years, and thereafter, expenses paid during the income year, not 
compensated for by insurance or otherwise, for medical care of the taxpayer, his spouse, 
or of a dependent specified in s. 71.09 (6) (b) (regardless of the gross income of such 
dependent) in excess of $75 but not more than $1,500. Expenses paid for medical care 
under this subsection shall include amounts paid for the diagnosis, cure, mitigation, 
treatment; or prevention of disease, or for the purpose of affecting any structure or func­
tion of the body (including amounts paid for accident 01' health insurance). 

(10) Any and all sums not to exceed $800 paid by any person by way of alimony to a 
former spouse under any 0l'C1er 01' decree of any court. 

(11) Amounts expended for the purchase of seeds and tree plants for planting, and 
for preparing land for planting and for planting and caring' for, maintenance and fire 
protection of forest crops on "Forest Crop Lands" under the provisions of ch. 77, but the 
taxpayer may elect to defer the deduction of such amounts until the crop 01' the property, 
or any portion thereof, is sold or disposed of; except that the method so elected must be 
followed without change; and notice of the election of such method must be given to 
the assessing authority that such election is made. 

(12) For other provisions relating to deductions of estates or trusts see s. 71.08. 
(13) (a) In lieu of the deductions allowed in this section for interest paid, other than 

interest paid on indebtedness incurred to carryon a profession or business from which 
taxable income is derived, ,Yisconsin income taxes, United States income taxes, contribu­
tions, medical expenses, dues to labor lmions and professional societies and the deductions 
permitted in subs. (10) and (11), there shall be allowed to natural persons and guardians 
with adjusted gross incomes of $5,000 or more an optional standard deduction of $450 
with respect to income of the calendar year 1953 or corresponding' fiscal year and subse­
quent years. The meaning' of the term "adjusted gross income" as used in this sul)section 
shall be as defined in s. 71.09 (2m) (c). 

(b) If the adjusted g'ross income shown on the retul'l1 is $5,000 or more, but the cor­
rect adjusted gross income is less than $5,000, then an election by the taxpayer to take 
the optional standard deduction shall be deemed an election by him to pay the optional 
tax imposed by s. 71.09 (2m). 

(c) The optional standard deduction shall not be allowed to a married person whose 
spouse is required to file a return unless such spouse has elected to take the optional 
standard deduction or has elected to pay the optional tax imposed by s. 71.09 (2m) with 
respect to the same income year. The determination of whether an individual is married 
shall be made pursuant to s. 71.09 (6) (a). 

(d) In the case of a taxable year of less than 12 months on account of a change in 
the accounting period, the optional standard deductions shall not be allowed. 

(15) A member of congress representing Wisconsin shall be deemed to have his home 
in ,Yisconsin for plll'poses of sub. (2), but amounts expended by any such member in 
any income year for living expenses shall not be deductible in excess of $3,000. 

History: 1951 c. 394, 593, 709, 720; 1953 c. 183, 523, 61<1, 648; 1955 c. 10, 87, 326, 652. 

'l'he general underlying purpose of 71.04 poration consisted entirely of dividends 
(4), Stats. 1943-1945, allowing ~ny indiv!d- reJ.lresen.ting a distribution' of earnings of 
nal taxpayer to deduct fronl IllS gross 111- 'Vls~onsln corp?ratIons on ,vhich such Wis­
come dividends received by him from any consll1 corporatlOns had paid a ,Visconsin in­
corporation conforming to certain require- come t.ax. Deductions and exemptions from 
m8nts, was to avoid double taxation by ex- gr,?ss Income are matter,: !Jf purely legis­
empting from taxation dividends of a ~or- latlve grace, and prOVISlOns permitting 
poration paid out of corporate ear11lngs them are to be strictly construed against 
which were subject to Wisconsin income tax, persons claiming their applicability and in 
regardless of whether the corporation was favor of the t~xing authority. Cudahy v. 
a ,Visconsin corporation or a foreign COl'pO- D

46
e
7
P. t. of TaxatIon, 261 ,V 126, 52 NW (2d) 

ration transacting business in the state. The 
requirement that "the income of such cor- A taxpayer on a cash hasis who while 
poration must be subject to the income tax contesting .an additional assessment of back 
law of this state," meant that the corpora- taxes on lI1come, made a deposit of the 
tion must have had income which was re- amount thereof with the state treasurer 
quired to be included as gross income in its under 71.12 (2), was not entitled to take in 
Wisconsin income-tax return which it was such taxpayer's return of income for 'the 
rerluired to file with the department of tax- year in which such deposit was made a de­
ation, regardless of whether or not there duction of the deposited amount' under 
was net taxable income, or a net loss, for 71.05 (5), as "taxes paid" d':Iring such year; 
the tax year in question. If the income of the contested taxes not bell1g "paid" until 
a foreign, personal holding corporation was transfer of the deposit by the state treas­
not subject to Wisconsin income tax, an ill- urer to the department of taxation, and this 
dividual Wisconsin taypayer receiving divi- not occurring until a subsequent year and 
<lends from such foreign holding corpora- after the determination of the assessment 
tion would not be entitled to deduct the controversy by the supreme court. Smith v. 
same from his gross income, even though Dept. of Taxation, 264 W 389, 59 NW (2d) 
the income of such foreign holding COl'- 479. 

71.06 Business loss carry forward. If a taxpayer in any year sul)sequent to the 
year 1932 sustains a net business loss, such loss, to the extent not offset by other items of 
income of the same year, may be offset against the net business income of the subsequent 
year and, if not completely offset by the net business income of such year, the remainder 
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of such net business loss may be offset against the net business income of the following 
year. For the purposes of this section, net business income shall consist of all the income 
attributable tv the operation of a trade or business regularly carried on by the taxpayer, 
less the deduction of business expenses allowed in ss. 71.04 and 71.05. The addition to and 
deductions from income of urban transit companies under s. 71.18 (1) shall also be used 
in determining the net business loss of such companies to be offset against the net busi­
ness income as determined under s. 71.18 of subsequent years as provided in this section. 
Any net business loss for any year prior to the calendar year 1955 or corresponding fiscal 
year shall not, however, be recomputed under s. 71.18. 

History: 1955 c. 660. 

71.07 Situs of income; allocation and apportionment. (1) For the pUl1)oses of 
ta.:xation income from business, not requiring apportionment under sub. (2), (3) or (5), 
shall follow the situs of the business from which derived. Income derived from rentals 
and royalties from real estate or tangible personal property, 01' from the operation of any 
farm, mine 01' quarry, or from the sale of real property or tangible personal pl'operty 
shall follow the situs of the property from which derived. All other income, including 
royalties from patents, income derived from personal services, professions and vocations 
and from land contracts, mortgages, stocks, bonds and secul'ities or from the sale of simi­
lar intangible personal property, shall follow the residence of the recipient, except as pro­
vided in s. 71.08. 

(2) Persons engaged in business within and without the state shall be taxed only on 
such income as is derived from business transacted and property located within the state. 
The amount of such income attributable to ~Wisconsin may be determined by an alloca­
tion and separate accounting thel'eof, when the business of such person within the state 
is not an integl'al part of a unitary business, provided, however, that the department of 
taxation may permit an allocation and separate accounting in any case in which it is 
satisfied that the use of such method will properly reflect the income taxable by this 
state. In all cases in which allocation and separate accounting is not permissible, the 
determination shall be made in the following manner: There shall first be deducted from 
the total net income of the taxpayer such part thereof (less related expenses, if any) as 
follows the situs of the property or the residence of the recipient; provided, that in the 
case of income which follows the residence of the recipient, the amount of interest and 
dividends deductible under this provision shall be limited to the total interest and divi­
dends received which are in excess of the total interest (or related expenses, if any) paid 
and allowable as a deduction under section 71.04 during the income year. The remaining 
net income shall be apportioned to vVisconsiu on the basis of the ratio obtained by 
taking the arithmetical average of the following 3 ratios: 

(a) The ratio of the tangible propel'ty, real, personal and mixed, owned and used by 
the taxpayer in ~Wisconsin in connection with his trade 01' business during the income 
year to the total of such property of the taxpayer owned and used by him in connection 
with his trade 01' business everywhere. Cash on hand or in the bank, shares of stock, 
notes, bonds, accounts receivable, or other evidence of indebtedness, special plivileges, 
franchises, good will, 01' property the income of which is not taxable or is separately allo­
cated, shall not be considered tangible property nor included in the apportionment. 

(b) In the case of persons engaged in manufacturing or in any form of collecting, as­
sembling or processing goods and materials, the ratio of the total cost of manllfacturing, 
collecting', assembling or processing within this state to the total cost of manufacturing', 01' 

assembling or processing' everywhere. The term "cost of manufactming, collecting, as­
sembling, or processing", as used herein, shall be inte11)reted in a manner to conform as 
nearly as may be to the best accounting practice in the trade or business. Unless in the 
opinion of the department of taxation the peculiar circumstances in any case justify a 
different treatment, this term shall be generally interpreted to include as elements of 
cost the follo,ving: 

1. The total cost of all goods, materials and supplies used in manufacturing, assem­
bling or processing reg'ardless of where purchased. 

2. The total wages and salaries paid 01' incurred during the income year in such manu­
factming, assembling' or processing' activities. 

3. The total overhead 01' manufactming burden properly assignable according to good 
accounting practice to such manufacturing, assembling or processing activities. 

(c) In the case of trading', mercantile 01' manufacturing concerns the ratio of the 
total sales made through 01' by offices, agencies or branches located in Wisconsin during 
the income year to the total net sales marle everywhere during said income year. 

(3) Where, in the case of any person engaged in business within and without the 
state of Wisconsin and required to apportion his income as herein provided, it shall be 
shown to the satisfaction of the department of taxation, that the use of anyone of the 
3 ratios above provided for gives an unreasonable 01' inequitable final average ratio be-
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cause of the fact that snch person does not employ, to any appreciable extent in his trade 
01' business in producing the income taxed, the factors made use of in obtaining such 
ratio, this ratio may, with the approval of the department of taxation, be omitted in 
obtaining the final average ratio which is to be applied to the remaining net income. 

(4) As used in this section the word "sales" shall extend to and include exchange, 
and the word "manufacturing" shall extend to and include mining and all processes of 
fabricating or of curing raw materials. 

(5) If the income of any such person properly assignable to the state of Wisconsin 
cannot be ascertained with reasonable certainty by either of the foregoing' methods, then 
the same shall be apportioned and allocated under such rules and regulations as the de" 
partment of taxation may prescribe. 

(6) Liability to taxation for income which follows the residence of the recipient, in 
the case of persons other than corporations, who move into or out of the state within the 
year, shall be determined for such year on the basis of the income received (01' accrued, 
if on the accrual basis) during' the pOl'tion of the year that any such person was a resident 
of Wisconsin. The deductions for personal exemptions provided for in section 71.09 (6) 
shall be prorated on the basis of the time of residence within and without the state. The 
net income of such person assignable to the state for sl18h year shall be used in determin­
ing the income subject to assessment under this chapter. 

History: 1951 c. 720; 1955 c. 67. 

Where the income of a foreign, personal 
holding corporation, all derived from in­
tang'ible personal property, followed the 
residence of such recipiell t under provisions 
in 71.02 (3) (c), Stats. 1943-1945, and was 
therefore not subject to ,Yisconsin income 
tax, because 71.02 (3) (e), declaring any 
foreign corporation carrying on its prin­
cipal business in Wisconsin to be a resident 
of Wisconsin for inCOllle-tax purposes, ,vas 
unconstitutional and inapplicable to make 
such income subject to ,Visconsin income 
tax, an individual Wisconsin taxpayer "Tas 
not entitled under 71.04 (4), Stats. 1943-1945, 
to deduct from his gross income dividends 
received by him from such foreign holding 
corporation in the years 1942 to 1945. 71.02 
(3) (e) repealed by ch. 557, Laws 1947, as 
"unconstitutional" apparently because the 
legislature had become apprised of adverse 
decisions of the supreme court thereon, was 
totally unconstitutional and void, and not 
merely unconstitutional as applied to the 
fact situations involved in such decisions. 
Cudahy v. Dept. of Taxation, 261 W 126, 52 
NW (2d) 467. 

Where, despite the fact that 71.02 (3) (e), 
Stats. 1945, had been held unconstitutional 
by a decision of the supreme court, the de­
partment of taxation accepted income-tax 
returns of a foreign, personal holding cor­
poration as though it were a Wisconsin cor­
poration subject to Wisconsin income tax, 
and an individual taxpayer, Wisconsin resi­
dent and sole stockholder, deducted from 
his gross income dividends received by him 
from such foreign holding corporation in 
the years 1942 to 194fi, which he might have 
been entitled to do if its income had been 
subject to Wisconsin income tax, the 
fact that in reliance on the department's 
erroneous ruling, he may have refrained 
from reincorporating such foreign holding 
corporation as a Wisconsin corporation did 
not estop the department from subsequently 
levying an income tax against him on such 
dividends. (Libby, l\fcNeill & Libby v. Dept. 
of Taxation, 260 W 551, distinguished.) 
Cudahy v. Dept. of Taxation, 261 Vl 126, 52 
NW (2d) 467. 

Where 71.02 (3) (e), Stats. 1927-1945, was 
repealed by ch. 557, Laws 1947, as "uncon­
stitutional" apparently because the legis­
lature was apprised of adverse decisions of 
the supreme court thereon, the court deems 
itself foreclosed from taking a position that 
71.02 (3) (e) might be construed to be valid 
as to one fact situation and invalid as to 
another. Accordingly, income of a foreign 
investment company, all derived from In-

tan.gible personal property, followed the 
resIdence of such recipient under provisions 
in 71.02 (3) (c) and was therefore not sub­
ject to vVisconsin income tax, regardless of 
whether the securities dealt in by such for­
eign corporation may have had a "business 
~itus" i.n Wisconsin by reason of its carry­
mg on ItS business therein. Hence, individu­
al Wisconsin taxpayers were not entitled 
under 71.04 (4), Stats. 1943-1945, to deduct 
from their gross income dividends received 
by them from such foreign investment cor­
poration in the years 1942 to 1945. Smith v. 
De_pt. of Taxation, 261 W 143, 52 NW (2d) 
470. 

. Under. (1), Stats. 1953, relating to the 
SItus of Income for taxation, the income of 
a contl:actor residing' in Wisconsin and e11-
~aged In roa'l, building in ,Visconsin is not 
Income froll1 l11ercantile" nor frOll1 "lnanu­
facturing" business, which follows the situs 
of the business from which derived but 
con~es \vithill the phrase "all other inc~nle,jJ 
WhICh follows the residence of the recipient; 
and a rule of the department of taxation to 
the contrary is invalid. Plain v. Harder 
268 'V 507, 68 NW (2d) 47. ' 

The provision in (5) that if the income 
properly assignable to Wisconsin cannot be 
a~certained with reasonable certainty by 
elth<;r the separate accounting or the ap­
portIOnment method, then the same shall be 
apportioned and allocated under such rules 
and regulations as the department of taxa­
tion may prescribe, does not authorize the 
department to prescribe some other method 
in the absence of any showing' that the tax­
payer's V\Tisconsin income cannot -be ascer­
tained with reasonable certainty by either 
method, and in the absence of any rules and 
regulations. Celon Co. v. Dept. of Taxation, 
269 ,V 372, 69 N,V (2d) 453. 

~There a ,Visconsin corporation o\vned 
and operated plants in Wisconsin and Iowa 
the president was the general manager of 
both plants, all sales, advertising, purchas­
ing, and accounting ,for both plants were 
done in vVisconsin, collections ,vere ll1ade 
and all bills paid in vYisconsin, the C0111-
pany's only research laboratory and only 
111achine shop ,vere located in' v\Tjsconsili 
and the Iowa plant was not equipped t~ 
print the company's products to conform to 
the customer's orders, the business was 
a "unitary" business, and the business in 
Wisconsin ,vas an "integral" part thereof 
so that the company was entitled, under (2): 
Stats. 1949, to report its income to the ,Vis­
consin taxing authorities on the apportion­
ment basis. Celon Co. v. Dept. of Taxation, 
269 W 372, 69 NW (2d) 453. 

71.08 Fiduciaries; returns and assessments. (1) Every executor and administra­
tor shall file an income tax return with the assessor of incomes of the county in whidl 
the decedent resided at. the time of his death, 01' in the county in which the executor or 
administrator resides if the decedent WD,S a nonresident, in all cases where the decrdellt, if 
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living, would have been required to file such return, and shall so file such return, if noti­
fied by the assessor of incomes to make a report to him. Such executor or administrator 
shall include in such ret.urn : 

(a) All income received by the decedent during that portion of the year covered by 
the return preceding the demise of the decedent. 

(b) All receipts by him from the estate of the deceased during the year covered by 
the return, if such receipts would have been t.axable as income to the decedent, had he 
survived. 

(3) The fu'st return of an executor or administrator shall be filed in the form and 
manner and within the time that a return should have been filed by the decedent had he 
survived. Subsequent returns of such executor or administrator shall be filed in the form 
and within the time that the returns of income are required from persons other than 
cOl'porations. The first return of such executor or administrator shall include the income 
received by the decedent during the portion of the year preceding the demise of deceased 
and also items specified in s. 71.08 (1). In computing the net income of an estate, a de­
duction shall be allowed for amounts paid as premium on fidelity bonds of the executor 
or administrator. 

(4) The same personal exemption shall be deducted from the tax of the executor or 
administrator as would have been deductible from the tax of the decedent under s. 71.09 
(6) had he survived and made the return, except that, 

(a) No personal exemption under ss. 71.09 (6) (a) and 71.09 (6) (c) for the decedent 
or his spouse shall be allowed for any yeal' other than the year of death, except as pro­
vided in subs. (b) or (c). 

(b) If, had decedent lived, he would have been entitled to an exemption for his spouse, 
pursuant to s. 71.09 (6) (a) or to an exemption for a dependent pursuant to s. 71.09 
(6) (b), such exemption shall be allowed to the executor or adlninistrator so long as over 
half of the support of the spouse or dependent is supplied by the decedent or the execu­
tor or administrator from decedent's estate and the gross income of the spouse or depend­
ent for the calendar year in which the taxable year of the executor or administrator begins 
is less than $600. 

(c) If the decedent was a married person at the date of his demise and if in any year 
subsequent to the year of decedent's death his widow is a, head of a family within the 
meaning of s. 71.09 (6) (c), if such widow does not take a head of family exemption on 
her individual return, the head of family exemption may be taken on the return of the 
executor or administrator of decedent. 

(d) If the decedent was a ward, the return of the administrator or executor for the 
year of death shall include all of the income includible in a return by a guardian during 
the portion of the year preceding the demise of deceased and also such other income as is 
includible in the return of an administrator or executor. If a personal exemption is allow­
able on a return by the guardian for the same income year, the same personal exemption 
shall be allowed on the return of the executor or administrator, and any tax paid by the 
guardian shall be allowed as a credit against the tax payable by the executor or admin­
istrator. 

(6) The assessor of incomes shall certify the tax on the income of any decedent or on 
the income of his executor or administrator, as other taxes are certified, and the executor 
01' administrator shall pay such tax when due. 

(7) (a) Whe1~ gua'l'clicms 1nttst 1·epO'l't. A guardian of the property of a ward, ap­
pointed pursuant to ch. 319, sh811 make an annual return of income of the ward (when 
required by s. 71.10 (2» to the assessor of incomes of the county in which the ward re­
sides, which return shall be made at the same time as returns of persons other than cor­
porations are made. 

(b ) Net -income to be 1·ep01'tecZ. The net income of the ward to be reported by the 
guardian shall be ascertained in the same manner as the income of other persons is ascer­
tained so as to submit to taxation both the earned income and unearned income of such 
ward. 

(c) Personal exemptions in, gucwclianship cases. The personal exemption allowable 
to the guardian shall be the same as would ha.ve been allowable to the ward had he made 
the return. 

(8) Trustees of trust estates created by will 01' by contract 01' by declaration of trust 
or implication of law shall annually make a return of all income received by them as such 
to the assessor of incomes of the county in which the trust or estate is being administered, 
showing the total taxable income received by them during' tIle year, the names and ad­
dresses of distl'ibntees and the amounts severally distl'ihutable to thcm whether c1istrih-
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uted or not, and also the amounts to be accumulated by them for unknown or unborn or 
undisclosed beneficiaries 01' for other reasons, The net income received by such trustees 
shall be ascertained in the same manner as the net income of persons other than corpora­
tions, except that the personal exemptions under s. 71.09 (6) (a), (b) and (c) shall not 
be allowed to such trustee. Distributees who receive or who are entitled to receive any 
part of such net income shall return the same as income to the assessor of incomes in 
the district in which they respectively reside, together with all other income received by 
thein and shall be assessed thereon as provided by this chapter. Such of said distributees 
as are nonresidents of this state shall be assessed on such income as they receive from the 
trust estate as the income of nonresidents is assessed. No personal exemption shall be 
allowed either resident 01' nonresident distributees unless they make a claim therefor in 
their income tax returns made in accordance with the terms of this act showing the total 
net income. 

(9) All nondistributable 01' contingently distributable income not distributed shall be 
assessed to the trustee in the same manner as income of persons other than corporations 
is assessed, except that the personal exemptions under section 71.09 (6) shall not be al­
lowed to such trustee. There shall be exempt from such taxation any part of the gross 
income, without limitation, which pursuant to the terms of the will, deed or other trust 
instrument creating the trust, is during the taxable year permanently set aside to be used 
exclusively by or for the state of ~Wisconsin 01' any city, village, town, county or school 
district therein 01' any agency of any of them 01' any corporation, community chest fund, 
foundation 01' association operating within this state, organized and operated exclusively 
for religious, charitable, scientific 01' educational purposes 01' for the prevention of cruelty 
to children 01' animals, no part of the net income of which inures to the benefit of any 
private stockholder 01' individual. Such exemption shall be operative retroactively except 
in those instances in which an assessment has become final and conclusive under the pro­
visions of chapter 71. 

(10) All income taxes levied against the income of beneficiaries shall be a lien on 
that portion of the trust estate or interest therein from which the income taxed is de­
rived, and such taxes shall be paid by the fiduciary, if not paid by the distributee, before 
the same becomes delinquent. Every person who as a fiduciary under the provisions of 
this chapter pays an income t.ax, shall have all the rights and remedies of reimbursement 
for any taxes assessed against him 01' paid by him in such capacity, as is provided in 
section 70.19 (1) and (2). 

(11) An executor, administrator, guardian 01' trustee applying to a court having juris­
diction for a discharge from his trust and a final settlement of his accounts, before his 
application shall be granted, shall file with the assessor of incomes of the county in which 
the trust 01' estate is being administered retul'llS of income received in his representative 
capacity not previously filed and a return for the period between the close of the preceding 
income year and the date of his application for discharge, and also, in the case of an 
executor, administrator 01' guardian, returns of income received by the deceased, the ward 
or a prior guardian during eaeh of the years open to audit under section 71.11 (21) if 
such returns have not heretofore been filed. Upon receipt of such returns, the assessor 
of incomes shall immediately determine the amount of taxes to become due and shall cer­
tify such amount to the court and the court shall thereupon enter an order directing' the 
executor, administrator, trustee 01' guardian, as the case may be, to pay to the department 
of taxation the amount of tax, if any, found due by the assessor of incomes, and take his 
receipt therefor. The l'eceipt of the department of taxation shall be evidence of the pay­
ment of the tax and shall be filed with the comt before a final distribution of the estate 
is ordered, and the executor, administrator, trustee or g'uardian is discharg'ed. Any taxes 
found to be due from the estate for any of the years open to audit under section 71.11 
(21) shall be assessed against and paid by the executor or administrator; any taxes found 
to be due after the executor or administrator is discharged shall be assessed against and 
paid by the beneficim1.es in the same ratio that their interest in the estate bears to the 
total estate. 

(12) Returns of income required to be made by virtue of the next preceding' sub­
section may be dispensed with by order of the court having jurisdiction in cases where 
it is clearly evident to the court that no income tax is due 01' to become due from the 
trust or estate. In computing the net income of a trust under will or a trust under agree­
ment, a deduction shall be allowed for the fees and the commissions paid t.o the trustees, 
and for the ordinary and necessary expenses of administering' the trust. 

(13) A resident who receives income from a nOlll'esident fiduciary shall be taxed the 
same as though such income had been received by such resident without the intervention 
of a fiduciary; and a resident fiduciary receiving income for a nonresident beneficiary 
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sballreport such income to the assessor of incomes of the district in which such fiduciary 
resides. 

History. 1951 c. 720; 1953 c. 614. 

Under a testamentary trust containing tingencies on which some of the charitable 
no direction for setting aside income, no bequests depend are resolved, it cannot be 
part of the yearly income of the trust re- ascertained what amounts will ultimately 
maining undistributed in the hands of the reach the respective charitable legatees, 
trustees after the annual payment to the even though the income and other property 
life beneficiary is exempt from taxation, as held by the trustees may be sufficient to 
trust income "permanently set aside pur- pay all the other legacies. Coulter v. Dept. 
suant to the terms of the will" for the of Taxation, 259 W 115, 47 NW (2d) 303. 
charitable legatees, since, until the con-

71.09 Rates of taxation, interest and personal exemptions. (1) The tax to be 
assessed, levied and collected upon the taxable incomes of all persons other than corpora­
tions, for calendar years prior to and including the calendar year 1952, and corresponding 
fiscal years, but not thereafter, shall be computed at the following rates, to wit: 

(a) On the first $1,000 of t.axable income or any part thereof, at the rate of one pel' 
cent. 

(b) On the second $1,000 or any part thereof, 114 pel' cent. 
(c) On the third $] ,000 01' any part thereof, 1 ¥2 pel' cent. 
(d) On the fourth $1,000 01' any part thereof, 2 pel' cent. 
(e) On the fifth $1,000 01' any part thereof, 2¥2 pel' cent. 
(f) On the sixth $1,000 01' any part thereof, 3 pel' cent. 
(g) On the seventh $1,000 01' any part thereof, 3¥2 per cent. 
(h) On the eighth $1,000 01' any part thereof, 4 pel' cent. 
(j) On the ninth $1,000 or any part. thereof, 4¥2 pel' cent. 
(j) On the tenth $1,000 01' any part thereof, 5 pel' cent. 
(k) On the eleventh $1,000 01' any part thereof, 5V2 pel' cent. 
(I) On the twelfth $1,000 01' any part thereof, 6 per cent. 
(m) On any sum of taxable incomc in excess of $12,000, 7 pel' cent .. 
(la) The tax to be assessed, levied and collected upon taxable incomes of all persons 

other than corporations for the calendar year 1953 and corresponding' fiscal years, and for 
calendar and fiscal years thereafter, shall be computed at the following rates, to wit: 

(a) On the first $1,000 of taxable income 01' any part thereof, at the rate of one 
pel' cent. 

(b) On the second $1,000 01' any part thereof, 1V4 pel' cent. 
(c) On the third $1,000 or any part thereof, 1 ¥2 pel' cent. 
(d) On the fourth $1,000 01' any part thereof, 2V2 pel' cent. 
(e) On the fifth $1,000 01' any part thereof, 3 pel' cent. 
(f) On the sixth $1,000 01' any part thereof, 3¥2 pel' cent. 
(g) On the seventh $1,000 01' any part thereof, 4 pel' cent. 
(h) On the eighth $1,000 or any part thereof, 5 pel' cent. 
(i) On the ninth $1,000 01' any part thereof, 5¥2 pel' cent. 
(j) On the tenth $1,000 01' any part thereof, 6 pel' cent. 
(k) On the eleventh $1,000 01' any part thereof, 6¥2 pel' cent. 
(1) On the twelfth $1,000 01' any part thereof, 7 pel' cent. 

(m) On the thirteenth $1,000 01' any part thereof, 7¥2 pel' cent. 
(n) On the fourteenth $1,000 01' any part thereof, 8 pel' cent. 
(0) On all taxable income in excess of $14,000, 8¥2 pel' cent. 
(2) The taxes to be assessed, levied and collected upon the taxable incomes of cor, 

porations for calendar years prior to and including the calendar year 1952, and corre­
Rponding fiscal years, but not thereafter, shall be computed at the following rates, to wit: 

(a) On the first $1,000 of taxable income 01' any part thereof, 2 pel' cent. 
(b) On the second $1,000 01' any part thereof, 2¥2 pel' cent. 
(c) On the third $1,000 01' any part thereof, 3 pel' cent. 
(d) On the fourth $1,000 01' any part thereof, 31h pel' cent. 
(e) On the fifth $1,000 01' any part thereof, 4 per cent. 
(f) On the sixth $1,000 01' any part thereof, 5 per cent. 
(g) On the seventh $1,000 or any part thereof, 6 per cent. 
(h) On all taxable income in excess of $7,000, 6 pel' cent. 
(2a) The taxes to be assessed, levied and collected upon taxable incomes of corpora­

tions for the calendar year 1953 and corresponding fiscal yeal'S and for calendar and 
fiscal years thereafter shall be computed at the following rates, to wit: 

(a) On the first $1,000 of taxable income or any pm·t thereof, 2 pel' cent. 
(b) On the second $1,000 or any part thereof, 2¥2 pel' cent. 
( c) On the third $1,000 or any part thel'eof, 3 pel' cent. 
(d) On the fourth $1,000 or any part thereof, 4 pel' cent. 
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(e) On the fifth $1,000 or any part thereof, 5 pel' cent. 
(f) On the sixth $1,000 or any part thereof, 6 per cent. 
(g) On all taxable income in excess of $6,000, 7 per cent. 
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(2m) (a) In lieu of the taxes on net taxable incomes computed at the rates applicable 
to persons other than corporations, prescribed by ch. 71, an optional tax is imposed on 
adjusted gross income in an amount determined from the table prescribed in par. (d). 
Such optional tax basis may be elected only by natural persons and guardians with re­
spect to income of the calendar year 1953 or corresponding fiscal year, and subsequent 
years and under the following conditions: 

1. Such person's adjusted gross income for the income year must be less than $5,000. 
2. The taxable year of such person may not, by reason of a change in the accounting 

pel1.od, cover less than 12 months. 
3. If such person is married and such person's spouse is required to file a return, then 

the spouse must have elected either to pay the optional tax imposed by s. 71.09 (2m) or to 
have taken the optional standard deduction provided in s. 71.05 (13) (a), with respect to 
the same income year. The determination of whether an individual is married shall be 
made pursuant to s. 71.09 (6) (a). 

(b) The election herein provided may be made annually by the filing of a retul'll on 
the optional tax basis at the time and in the manner provided by this chapter. If the 
adjus(ed gross income shown on a return filed on the optional tax basis is less than $5,000, 
but the correct adjusted gTOSS income is $5,000 or more, then the election by the taxpayer 
to pay the optional tax imposed by pal'. (a) shall be deemed an eleetion by him to take 
the optional standard deduction. When both husband and wife have elected to file on 
one or the other of the bases pl'Ovided in ss. 71.05 (13) and 71.09 (2m), or one files on 
one of such bases and the other on the other, neither may change such election in favor of 
an itemization of deductions unless the other also changes his election in favor of an 
itemization of deductions. 

( c) The term adjusted gross income as used in this subsection means the sum of the 
items of income enumerated in ss. 71.03 (1) and 71.08 (8) and not exempted under ss. 
71.01 (3),71.03 (2) and 71.07 (1), minus the deductions allowed by ss. 71.046, 71.05 (1) 
to (11) and 71.06, except the following, which, with certain limitations, are deductible in 
determining net taxable income other than on the optional basis: 

1. Income taxes imposed by the state of Wisconsin or the United States gove1'1lment. 
2. Medical expenses. 
3. Interest paid, other than that paid on indebtedness incurred to carryon a pro-

fession or business from which taxable income is derived. 
4. Contributions. 
5. Alimony. 
6. Amounts expended for pnrposes covered by s. 71.05 (11). 
7. Dues to unions or professional societies. 
(d) The commissioner of taxation is authorized and directed to prepare a table from 

which the optional tax specified in par. (a) shall be determined. Such table shall be pub­
lished in the department's official rules and be placed on the appropriate tax blanks. The 
forlll and the tax computations of said table shall be substantially as follows: 

1. The title thereof shall be "Optional Tax Table." 
2. The fir~t 2 columns shall contain the minimum and the maximum amounts re­

spectively of the adjusted gToss income in brackets of not more than $100, and extending 
to include the maximum amount reportable under pal'. (a) 1. 

3. The third column shall show the amount of the tax payable for each bracket before 
the allowance of any deduction for personal exemptions or exemptions for dependents. 
Said tax shall be computed at the rates provided in ch. 71 for normal income taxes on net 
income of persons other than corporations, which rate shall be applied to the amount of 
income at the middle of each bracket after deducting from such amount 9 per cent thereof. 
The amount of tax for each bracket shall be computed only to the nearest 10 cents. 

(e) All the provisions of ch. 71 not in conflict with the provisions of this subsection 
shall be applicable to the optional tax imposed by this subsection. 

(f) The propel' division of the optional tax, assessed and collected in lieu of the 
normal income tax and any other tax 01' surtax on net income, shall be made as between 
such taxes by the department of taxation. 

(3) The surtax imposed by section 71.01 (2) (a) shall be computed as follows: 
From the normal tax computed pursuant to subsection (1) of this section, deduct the 
exempt.ion provided for in section 71.09 (6) oj' 71.08 and $37.50, and divide the remainder 
by 6. 
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(4) The smtax imposed by section 71.01 (2) (b) shall be computed as follows: 
From the normal tax computed pursuant to subsection (2) of this section, deduct $75 
and divide the remainder by 6. 

(5) (a) In assessing additional taxes interest shall be added to such taxes at the fol­
lowing rates per annum from the date on which such additional taxes if originally as­
sessed would have become delinquent if unpaid, to the date on which such additional taxes 
when subsequently assessed will become delinquent if unpaid: 5 per cent on additional 
taxes assessed within the 4-year period provided by section 71.11 (21) (b); 5 per cent on 
additional taxes assessed within the period pl'Ovided by section 71.11 (21) (g); and 5 
pel' cent on additional taxes assessed pursuant to section 71.11 (21) (c). 

(b) In crediting overpayments of income and surtaxes against underpayments 01' 

against taxes to be subsequently collected and in certifying refunds of such taxes interest 
shall be added at the following rates per annum from the date on which such taxes when 
assessed would have become delinquent if unpaid to the date on which such overpayment 
was certified on the refund roll: 5 per cent on credits and refunds made within the 4-year 
period provided by section 71.10 (10) (b). 

(6) There may be deducted from the tax, after the same shall have been computed ac­
cording to the rates in this section, or determined through use of the optional tax table 
provided in sub. (2m), personal exemptions for natural persons as follows: 

(a) An exemption of $7 for the taxpayer; and an additional exemption of $7 for the 
spouse of the taxpayer, to the extent that such additional $7 exemption is not used as a 
deduction from the separate tax of the spouse, and provided that such spouse is not a 
dependent of another taxpayer. The determination of whether an individual is mal'1'ied 
shall be made as of the close of his taxable year, unless his spouse dies during' his taxable 
year, in which case such determination shall be made as of the time of such death. An 
individual legally separated from his spouse under a decree of divorce 01' of separate 
maintenance shall not be .considered as married. 

(b) An exemption of $7 for each dependent whose gross income for the calendar year 
in which the taxable year of the taxpayer begins is less than $600. As used in this sub­
section, the term "dependent" means any of the following' persons over half of whose 
support, for the calendar year in which the taxable year of the taxpayer begins, was 
received from the taxpayer: 

1. A son 01' daughter of the taxpayer, or a descendant of either. 
2. A stepson 01' stepdaughter of the taxpayer. 
3. A brother, sister, stepbrother or stepsister of the taxpayel·. 
4. The father or mother of the taxpayer, or an ancestor of either. 
5. A stepfather or stepmother of the taxpayer. 
6. A son 01' daughter of a brothel' 01' sister of the taxpayer. 
7. A brother or sister of the father 01' mother of the taxpayer. 
S. A son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-in-law, 01' 

sister-in-law of the taxpayer. As used herein the terms ''In'other'' and "sister" include a 
brothel' or sister by the half-blood. For the purpose of determining whether any of the 
foregoing relationships exist, a legally adopted child of a person shall be considered a 
child of such person by blood. The term "dependent" does not include any individual 
who is domiciled in a state other than Wisconsin unless such person is a resident of Wis­
consin within the meaning of s. 71.01. The relationship of affinity once existing' will not 
be terminated by divorce or death of a spouse. . . 

(c) An additional exemption of $7 for a head of a family. F01' purposes of this sub. 
section, " a head of a family" shall mean a taxpayer deemed not manied for purposes of 
pal'. (a) who maintained a household and supported therein himself and at least one other 
individual with respect to which individual the taxpayer was entitled to an exemption 
under par. (b). 

History: 1951 c. 720; 1953 c. 614; 1955 c, 22, 652. 
Cross Reference: eh. 9, Laws 1930, amending 71.05 (2) (e), applies to all taxes assessed in 

respect to income of 1938 and subsequent years; see sec. 2 of said act. 
Note. The changes made in 71.09 by ch. the calendar year 1949 and subsequent 

526, Laws 1949, "apply only to returns for years." See sec. 9 of said cll. 526. 

71.10 Filing returns; payment of tax; tax refunds and credits; nonresident con­
tractor's surety bond. (1) Every corporation, whether taxable under this chapter or 
not, shall fUl'l1ish to the department of taxation a true and accurate statement, on 01' be­
fore March 15 of each year (except that retul'l1S for fiscal years ending on some other 
da.te than December 31 shall be fUl'l1ished on or before the fifteenth day of the third 
month following' the close of such fiscal year) in such manner and form and setting" forth 
such facts as said department shall deem necessary to enforce the provisions of this chap­
ter. Such statement shall be suhscrihed hy the president, 01' vice president or other princi7 
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pal officer and the treasurer, assistant treasurer or chief accounting officer of said COl'PO­
ration, and in the case of corporations in liquidation or in the hands of a receiver such re­
turn shall be subscribed by the person responsible for the conduct of the affairs of such 
corporation. All corporations doing business in this state shall also file with the depart­
ment of taxation on or before Mareh 15 of each yeal' on forms prescribed by the depart­
ment of taxation, a statement of such transfers of its capital stock as have been made by 
01' to residents of this state during the preceding calendar year. Such schedule shall co~­
tain the name and address of the seller and the purchaser, date of transfer, and the nUlll­
bel' of shares of stock transferred; and such corporation shall also file with the department 
of taxation on or before March 15 of each year any inforlllation relative to payments made 
within the preceding calendar year to residents of this state of salaries, wages, fees, rents, 
royalties, interest, dividends and liquidating dividends in amounts and in the manner and 
forms prescribed by the department of taxation; provided such corporation may upon 
notifying the department of taxation report salaries, wages and fees on the accrual basis 
for the calendar year 1939 and thereafter. 

(2) Every person other than a corporation, having for the calendar yeaa.' a gross in­
come of $600 01' more and every married person receiving any net income during' the 
year when the combined net incomes of such married person and his 01' her spouse is 
$1,400 01' more shall report the same on or before April 15 following the close of such 
year (or when such person's fiscal year is other than the calendar year, then on 01' before 
the fifteenth day of the fourth month following the close of such fiscal year) to the as­
sessor of incomes, in the manner and form prescribed by the department. of taxation, 
whether notified to do so or not, and shall be subject to the same penalties for failure to 
report as those who receive notice. If the taxpayer is unable to make his own return, the 
return shall be made by a duly authorized agent or by the guardian 01' other person 
charged with the care of the person or property of such taxpayer. Nothing contained in 
t.his subsection shall preclude the assessor of incomes from requiring any person other 
than a corporation to file an income tax return when in the judgment of the assessor of 
incomes a return should be filed. 

(3) (a) Every partnership shall furnish to the assessor of incomes a true and accurate 
statement, on or before April 15 of each year, except that retlU'llS for fiscal years ending' 
on some other date than December 31, shall be furnished on 01' before the fifteenth day of 
the fourth month following the close of such fiscal year, in such manner and form and 
setting' forth such facts as the department of taxation shall deem necessary to enforce the 
provisions of this chapter. Such statement shall be subsClibed by one of the members of 
said partnership. 

(b) The net income of the partnership shall be computed in the same manner and 
on the same basis as providec1 for computation of the income of persons other than cor­
pOl·ations. 

(c) . Partners shall file their retul'lls on the basis of a fiscal 01' calendar year which 
coincides with that npon which the partnership retul'll is filed, except when the depart­
ment of taxation 01' assessor of incomes, for good cause shown, authmizes or directs filing' 
on a different basis. Persons who are partners in more than one partnership shall file 
their retul'l1S on the basis of a fiscal 01' calendar year which coincides with that upon 
which the retul'llS of one such partnership is filed, except that the department of taxa­
tion or assessor of incomes may direct filing on a different basis in such cases. 

(3m) (a) Except as provided in section 71.10 (3) (c) a taxpayer may not change 
his basis of reporting from a calendar year to a fiscal year, from a fiscal year to a calen­
dar year, or from one fiscal year to another without first obtaining the approval of the 
commissioner of taxation 01' the assessor of incomes. 

(b) If a taxpayer, as required pursuant to section 71.10 (3) (c), 01' otherwise with 
the approval of the commissioner 01' the assessor of incomes, changes his basis of re­
porting' from a calendar year to a fiscal year a separate return shall be made for the 
perioc1 between the close of the last calendar year and the da te designated as the close of 
the fiscal year. If the change is from a fiscal year to a calendar year, a separate return 
shall be made for the period between the close of the last fiscal year and the following' 
December 31. If the change is from one 'fiscal year to another fiscal year a separate retul'll 
shall be made for the period between the close of the former fiscal year and the date desig'­
nated as the close of the new fiscal year. In no case shall a separate income tax return 
be made for a period of more than 12 months. 

(c) "Vhen a separate income tax retul'll is made fora fractional part of a, year the 
income shall be computed and reported on the basis of the period for which the' separate 
return is made, and such fractional part of a, year shall constitute an income year. 

(d) If a separate income tax retul'll is made for a short period under sub. (b) on 
account of a change in the income year, the net income for such short period shall be 
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placed on an annual basis by multiplying the amount thereof by 12 and dividing by the 
number of months included in the period for which the separate return is made. The 
tax shall be such part of the tax computed on such annual basis (after deduction of any 
personal exemptions allowable under s. 71.09) as the nUlnber of months in such short 
period is of 12 months. If the individual's personal exemption status changed during the 
short period, such status shall be determined as of the end of such short period. 

(4) In their return for purposes of assessment persons deriving incomes from within 
and without the state, or from more than one political subdivision of the state, shall make 
a separate accounting of the income derived from without the state and from each political 
subdivision of the state in such form and manner as the department of taxation may 
prescribe. 

(5) In case of neglect occasioned by the sickness or absence of a person, or of an 
officer of any corporation required to file a return, or for other sufficient reason, the de­
partment of taxation in the case of corporations and the assessor of incomes in the case 
of persons other than corporations may on written request allow such further time for 
making and delivering such returll as they may deem necessary not to exceed 30 days. 
Income taxes payable upon the filing of the tax 1'etUl'n shall not become delinquent during 
such extension period, but shall be subject to interest at the rate of 5 per cent per annum 
during such period. 

(ab) An extension of time for filing a return of income for the calendar or corre­
sponding fiscal year 1955 and 1956 shall be g'l'anted to any person in the armed forces of 
the United States who is located beyond the borders of the United States on the first day 
following the close of his income year or on the fifteenth day of the fourth month follow­
ing the close of such year. The return of such person shall be filed 6 months after termina­
tion of such person's military service but in no event later than the fifteenth day of the 
sixth month following the close of such person's 1956 calendar or corresponding' fiscal 
year. No interest 01' penalties shall be imposed during any extension period provided for 
in this paragraph. 

(b) An extension of time for filing returns of income for all taxable years begun 
after December 31, 1941, shall be granted to any person residing' or traveling abroad on 
duty for the United States or any department thereof 01' for the Anlerican Red Cross, for 
a period up to and including the 15th day of the 6th month following the close of the 
taxable year. 

(7) Each }lcrson, firm or corporation except farmers and wholesalers subject to s. 
78.66 required under this chapter to file a return of income in which inventories are a fac­
tor shall on or before the due date of his income tax return file for each taxing' district 
on a form to be provided by the department of taxation the following information: (a) 
the inventory at the beginning and at the end of the fiscal year; (b) the total of mer­
chandise purchased dming the year; and (c) the total sales during the year. Failure of 
a,ny person to file the information required by this subsection shall be deemed a failure 
to file a return and subject such person to the penalties provided in s. 71.11 (40) and in 
addition such pel'son shall be denied any right of abatement by the hoard of review on 
account of the assessment of such personal property unless such person, firm or corpora­
tion 8ha11 make such return to such board of review together with a statement of the rea­
sons for the failure to make and file the return in the manner and form required by this 
section. Such infol1llation shall be forwarded by the department to the assessor in the 
local taxation district concerned within 45 days after the statutory filing date for COl'pO­
rate l'eturns and 30 days after the statutory filing date for noncol'porate returns. 

(9) All income taxes shall be paid to the department of taxation. Income taxes pay­
able by corporations shall be paid to the department of taxation at its office at Madison 
and income taxes payable by persons other than corporations shall he paid to designated 
repl'esentatives of the department of taxation located at the office of the assessor of 
incomes for the district in which the ta~'Payer resides. 

(a) With respect to the payment of taxes on income of the calendar year 1953 and 
corresponding fiscal years, and thereafter, the initial payment of taxes on incomes of cor­
porations who file on a calendar year basis shall be paid on or before :M:arch 15 following 
the close of the calendar year. Such initial payment shall be in the amount equal to at 
least one-third tIle total tax, and shall not be less than $20 if the total tax exceeds $20, nor 
less than the total amOlIDt of the tax if the same does not exceed $20. The balance of such 
tax shall be paid on or before August 1 following the close of the calendar year. 

(am) With respect to the payment of taxes on income of the calendar year 1954 and 
corresponding fiscal years, and thereafter, the initial payment of taxes on incomes of per­
sons other than corporations who file on a calendar year basis shall be paid on or before 
April 15 following the close of the calendar year. Such initial payment shall be in the 
amount equal to at least one-third the total tax, and shall not he less than $20 if the total 
tax exceeds $20, nor less than the total amount of the tax if the same does not exceed $20. 
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The balance of such tax shall be paid on or before August 1 following the close of the cal-
endar year. . 

(b) If the return of a corporation is made on the basis of a fiscal year such initial pay­
ment shall be paid on 01' before the fifteenth day of the third month following the close 
of such fiscal year. The balance shall be paid on or before the first day of the eighth 
month following the close of such fiscal year. 

(bm) If the return of a person other than a corporation is made on the basis of a 
fiscal year such initial payment shall be paid on or before the fifteenth day of the fourth 
month following the close of such fiscal year. The balance shall be paid on or before the 
fu'st day of the eighth month following' the close of such fiscal year. 

(c) Any corporation not paying its tax in full on or before the fifteenth day of the 
third month following' the close of its income year an_d any person other than a. corporation 
not paying his tax including any surtax in full on or before the fifteenth day of the fourth 
month following the close of his income year is required to add to the amount not paid 
on or before such date, 2 per cent of such amount, which 2 pel' cent shall become due and 
payable at the time such unpaid balance becomes due and payable and shall be deemed 
a part of such unpaid balance. 

(d) Back assessments of income taxes omitted from initial rolls and additional income 
taxes assessed under section 71.11 (16) and (20) shall become due and payable on entry 
upon the assessment roll. 

(e) The department of taxation shall accept in advance income taxes and'surtaxes 
from taxpayers desirous of making such payments before the same shall become due and 
payable. Advance payment of taxes under this provision shall not relieve the taxpayer 
from additional taxes which may result from subsequent legislation or from additional 
taxable income disclosed or discovered subsequent to such payment. 

(f) Amounts received in respect of the services of a child shall be included in his 
gross income and not in the gross income of the parent, even though such amounts are 
not received by the child. All expenditures by tIle parent or the child attributable to 
amounts which are includible in the gross income of the child and not of the parent solely 
by reason of the preceding sentence shall be deemed to have been paid or incurred by the 
child. For the purposes of this subsection, the term "parent" includes an individual who 
is entitled to the services of a child by reason of having parental rights and duties in 
respect of the child. Any tax assessed against the child, to the extent attributable to 
amounts includible in the gTOSS income of the child and not of the parent solely by reason 
of the first sentence of this subsection shall, if not paid by the child, for all purposes be 
considered as having also been properly assessed against the parent. 

(10) (a) The provisions for refunds and credits provided in this subsection shall be 
the only method for the filing and review of claims for refund of income and sUl'taxes, 
and no person shall be allewecl to bring any action or proceecling whatever for the recovery 
of such taxes other than is provided in this subsection. 

(b) In accordance with the provisions of and subject to the limitations of this subsec­
tion, refunds or credits may be made of income taxes and surtaxes assessed on incomes 
received in anyone 01' more of the 4 calendar 01' fiscal years next preceding that in which 
the claim therefor is filed; except that with respect to income taxes and surtaxes assessed 
on incomes received in the calendar year 1954 or corresponding fiscal year, and in subse­
quent yea;l'S, refunds may be macle if the claim therefor is filed within 4 years of the date 
the income ta;x return was filed. 

(d) No refund shall be made and no credit shall he allowed on any item of income 01' 

deduction, assessed as a result of an office audit, the assessment of which shall have become 
final and conclusive under the provisions of section 71.12 (1),71.12 (3),73.0101' 73.015; 
and no refund shall be made and no credit shall be allowed for any year, the income of 
which was assessed as a result of a field auclit, and which assessment has become. final and 
conclusive under the provisions of section 71.12 (1), 71.12 (3), 73.01 or 73.015. 

(f) Every claim for refund 01' credit of income 01' SUl'taxes shall be filed with the 
department of taxation in case of assessments made by it, and with the assessor of in­
comes in case of assessments made by hinl, and such claim shall set forth specifically and 
explain in detail the reasons for and the basis of such claim. After such claim has been 
filed it shall be considered and acted upon in the same manner as are additional assess­
).l1ents made under sections 71.11 (16) and 71.11 (20). 

(go) If the department of taxation 01' assessor of incomes shall fail or neglect to act 
on any claim for refund or credit within one year after the receipt thereof, such neglect 
sh?ll have the effect of allowing such claim and the department of taxation or assessor of 
jncomes shall certify such refuncl 0+' Credit. 

(11) If the :renegotiation of any war (Jontract or sulJcontl'act by the government of 
the United States QJ: (111Y agency thereof m' the voluntary ac1justment of prices, Gosts 01' 
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profits 011 any such contract 01' subcontract results in a reduction of income, the amount 
of any rcpayment 01' credit pursuant to such renegotiation or adjustment (including any 
federal income 01' excess profits taxes credited as a part thereof) shall be allowed as a 
deduction from the taxahle income of the year in which said income was reported for 
taxation. Any federal income tax 01' excess profits tax previously paid upon any income 
so repaid 01' credited shall be disallowed as a deduction from income of the year in which 
such tax was originally deducted, to the extent that such tax constituted an allowahle de­
duction for said year. Any taxpayer affected by such renegotiation or voluntary adjust­
ment may within one year after the final determination thereof file a claim for refund and 
secure the same without interest, and the department of taxation shall make appropriate 
adjustments on account of said tax deductions without interest, notwithstanding the limi­
tations of section 71.10 (10) 01' other applicable statutes. This subsection shall apply to 
tht calendar or fiscal year 1940 and all subsequent years. 

(12) When the reduction of income made as the result of the renegotiation 01' other 
adjustment of war contracts 01' subcontracts is subsequently determined to be excessive 
and such excessive reduction is rebated to the taxpayer by the federal government, the 
gross amount of the rebate is to be included as t[L'(able income of the year to which the 
income reduction applies. Such rebate must be reported to the department of taxation 
by the taxpayer on or before the fifteenth day of the third month if a corporation, or on 
or before the fifteenth day of the fourth month if a person other than a corporation, fol­
lowing' the close of the income year in which the rebate was received. An assessment of 
additional income taxes based upon such rebate may be made by the department of tax­
ation without interest within 2 years from the date on which the rebate was reported by 
the taxpayer, notwithstanding the limitations of s. 71.11 (21) 01' othor applicable statutes. 
Any federal income tax 01' excess profits tax paid upon the income resulting from the 
rebate shall be allowed as a. deduction from income of the year following the year to which 
the renegotiation or other adjustment is applicable, subject however to the limitations pro­
vided by ss. 71.04 (3a) and 71.05 (4a) as to the total amount of federal income tax or 
excess profits tax deductible, and a refund ,vithout interest may be made by reason of 
such deduction notwithstanding' the limitations of s. 71.10 (10) (b) and (d). 

(13) For the purposes of subsections (1), (2), (3) (a), (5), (7) and (9) (a), (b) and 
(c), of this section, and of section 71.12 (1), the statements, reports, returns, and appli­
cations for abatement therein referred to shall be considerecl furnished, reported, filed 
or made on time, and the payments therein referred to shall be considered timely made, if 
mailed in a properly addressed envelope, with postage duly prepaid, which envelope is 
postmarked before midnight of the date prescribed for such furnishing, reporting, filing 
or making, or the making of such payment, provided such statement, report, return, 
payment or application for abatement is actually received by the department of taxation 
within 5 days of such prescribed date. 

(14) (a) All nonresident persons, whether incorporated or not, engaging in construc­
tion contracting' in this state as contractor or subcontractor and not otherwise reg1.1larly 
engag'ed in business in this state, shall file a surety bond with the department of taxation, 
payable to the Wisconsin department of taxation, to guarantee the payment of income 
taxes, on the income from such contracts, together with any penalties and interest thereon. 
The department of taxation shall approve the form and contents of such bonc1. The 
amount of the bond shall be one per cent of the contract or subcontract price on all con­
tracts of $50,000 or more or one per cent of the contractor's or subcontractor's estimated 
cost-and-profit under a cost-plus contract of $50,000 or more. ,Vhen the aggregate of 2 
or more contracts in one calendar year is $50,000 01' more the amount of the bond or 
bonds shall he one per cent of the aggregate amount of such contracts. Such surety bond 
must be filed within 60 days after construction is begun in this state by any su~h con­
tractor or subcontractor on any contract the price of which is $50,000 01' more (or the 
estimated cost-and-profit of which is $50,000 or more), or within 60 days after constlllc­
tion is beg1.ll1 in this state on any contract for less than $50,000, when the amount of such 
contract, when aggTegated with any other contract 01' contracts, construction on which was 
beg1.111 in this state in the same calendar year, equals or exceeds $50,000. In the event the 
department of taxation concludes that no bond is necessary to protect the tax revenues 
of the state the requirements under this subsection may be waived by the commissioner 
of taxation or his designated departmental representative. The bond shaH remain in 
force until the liability thereunder is released by the commissioner of taxation or his 
designated departmental representative. 

(b) A construction contractor required to file a surety bond under pal'. (a) may, in 
lieu of such requirement, but subject to approval by the department of taxation, deposit 
with the state treasurer an amount of caSE equal to the face of the bond that would other­
wise be required. If an offer to deposit is made the department of taxation shall issue 
flo certifiCate tq the f\ti\t!J treasurer authorizing him to accept payment of such moneys and 
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to give his receipt therefor. A copy of such certificate shall be mailed to the contractor 
who shall, within the time fixed by the department of taxation, pay such amount to said 
treasurer. A copy of the receipt of the state treasurer shall be filed with the department 
of taxation. Upon final determination by the department of such contractor's liability for 
state income taxes, interest and penalties, by reason of such contract or contracts, the 
department shall certify to the state treasurer the amount of taxes, penalties and interest 
as finally determined, shall instruet him as to the pl'oper distribution of such amount, 
and shall state the amount, if any, to be refunded to such contractor. The state treasurer 
shall make the payments directed by such certificate within 30 days after receipt thereof. 
Amounts refunded to the contractor shall be without interest. 

(c) All persons subject to the provisions of this subsection shall notify the department 
of taxation of the completion of a construction project in this state within 30 days after 
such completion. 

(d) Any person who fails or refuses to comply with the provisions of this subsection 
shall be fined not less than $300 nor more than $5,000. 

History: 1951 c. 198, 212, 685, 720; 1953 c. 364, 614; 1955 c. 3, 10, 131, 256, 335. 
Cross Reference: See 185.50, exempting co-operative associations organized under ch. 

185 from filing state income tax returns unless subject to a state income tax. 

71.11 Administrative provisions; penalties. (1) GENERAL. The department of 
taxation and the assessor of incomes shall assess incomes as provided in this chapter and 
in performance of such duty the department of taxation and the assessors of income shall 
respectively possess all powers now or hereafter gTanted by law to the department of 
taxation 01' assessors in the assessment of personal property and also the power to esti­
mate incomes. 

(2) CORPORATIONS. The assessment of corporations shall be made by the department 
of taxation, and the assessment of persons other than corporations shall be made by the 
county assessors of income. 

(3) REPORTS REQUESTED BY ASSESSORS. Whenever in the jUdgment of the assessor of 
incomes any person other than a cOl'poration shall be subject to income tax in his district 
under the provisions of this chapter, he shall notify such person to make report to him 
on 01' before April 15 of each year in such manner and form as the department of taxation 
shall prescribe, specifying in detail the amounts of income received by him from all 
SOUl'ces and such other information as the department shall deem necessary to enforce 
the provisions of this chapter. 

(4) DEFAUL'l' ASSESSMENT. Any person required to make an income tax return, who 
shall fail, neglest 01' refuse to do so in the manner and form and within the time pre­
scribed by this chapter, or shall make a return that does not disclose his ent.ire taxable 
income, shall be assessed by the department of taxation 01' the assessor of incomes as the 
case may be according to their best judgment. 

(5) DEFAULT ASSESSMENT. In caS6 of the failure on the part of any person to make 
a report of income within the time and in the manner prescribed by law, the department 
of taxation 01' assessor of incomes may enter an assessment against said person upon 10 
days' notice in writing in a sum of not less than $500. Such notice may be served by 
mail. After the tax on such assessment has been entered on the assessment roll the perSOll 
assessed shall be forever barred from questioning the correctness of the same in any action 
or proceeding. 

(6) DOUBLE ASSESSMENT. Any person failing to make an income tax report or mak­
ing an incorrect income tax report, with intent in either case to defeat. 01' evade the in­
COllle tax assessment required by law, shall be assessed at twice the normal income tax 
rate by the propel' taxing' authority. Such increased assessment shall be in addition to all 
other penalties of section 71.11. 

(7) ASSESSMENT WHEN PRICES AFFEOT TA.UBLE INOOME. (a) When any corporation 
liable to taxation under this act conducts its business in such a manner as either diredly 
01' indirectly to benefit the members 01' stockholders thereof or any person interested in 
such business, by selling its products 01' the goods 01' commodities in which it deals at less 
than the fail' price which might be obtained therefor, or where a corporation, a sub­
stantial portion of whose capital stock is owned either directly or indirectly by another 
corporation, acquires and disposes of the products of the corporation so owning' a sub­
stantial portion of its stock in such a manner as to create a loss 01' improper net income, 
the department may determine the amount of taxable income to such corporation for the 
calendar 01' fiscal year, having due regard to the reasonable profits which but for such 
arrangement or understanding might or could have been obtained from dealing in such 
proc1ucts, goods or commodities. 

(b) For the purpose of this ('hapter, whenever a corporation which is required to file 
an inrome tax J'etl11'l1, is affiliated with or related to any other corporation through stock 
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ownership by the same interests or as parent or subsidiary corporations, or whose in­
come is regulated through contract or other al'l'angement, the department of taxation 
lllay require such consolidat.ed statements as in its opinion are necessary in order to 
determine the taxable income received by anyone of the affiliated or related corporations. 

(8) METHOD OF ACCOUN'l'ING; GENERAL RULE. (a) The income and profits for the 
income year shall be computed in accordance with the method of accounting regularly 
employed in keeping the books of the taxpayer, but if no such method of accounting has 
been so employed, or if the method employed does not clearly reflect the income, the com­
putation shall be made upon such basis and in such manner as in the opinion of the 
department of taxation does clearly reflect the income. 

(b) In computing the taxpayer's taxable income for any taxable year, commencing 
after December 31, 1953, if such computation is under a method of accounting' different 
from the method under which the taxpayer's taxable income for the preceding taxable 
year was computed, then there shall be taken into account those adjustments which are 
determined to be necessary solely by reason of the ehange in order to prevent amounts 
from being duplieated or omitted, exeept there shall not be taken into account any adjust­
ment in respect of any taxable year to whieh this section does not apply, and except that 
this rule shall not modify or change the rule as to federal income and excess profits taxes 
set forth in s. 71.02 (3). 

(9) INVENTORIES} WHEN REQUIRED. Whenever in the opinion of the department the 
use of inventories is necessary in order to clearly determine the income of any person, 
inventory shall be taken by such person upon such basis as the department may prescribe, 
conforming as nearly as may be to the best accounting practice in the trade or business 
and most clearly reflecting the income. 

(10) RECORDS MAY DE REQUIRED OF TAXPAYER. Whenever in the judgment of the de­
partment of taxation or the assessor of incomes it is t1eemecl necessary that a person sub­
ject to an income tax should keep records to show whether or not. sueh person is liable to 
tax, the department of taxation or assessor of incomes may serve notice upon such per· 
son and require such records to be kept as will include the entire net income of such per­
son and will enable the department of taxation or assessor of incomes to compute the 
taxable income. Thereafter, any taxes assessed upon information not contained in s\1<'h 
records shall carry a penalty of 25 pel' cent of the amount of the tax. Such penalty shall 
be in addition to all other penalties provided in t.his chapter. 

(11) TAX RECEIPTS. (a) The department of taxation shall accept payments of in­
come taxes in accordance with the provisions of this chapter, and upon request shall give 
a pl'inted or written Teceipt therefor. 

(12) TL,{ RECEIPTS TRANSlIIITTED TO STA'l'E TREASURER. Within 15 days after receipt 
of any income tax payments the department of taxation shall transmit the same to the 
state tl'easurer. 

(13) RETURN PRESUMED CORRECT; ROLLS. The depal'tment of taxation 01' the 
assessor of incomes shall presume the incomes reported on the current return to be cor­
rect for tIle pllrpose of preparing initial assessment rolls, and shall ent.er the taxable 
income on initial assessment rolls by taxation districts. Such assessment rolls and all 
subsequent assessment Tolls shall rem~in on file in the office of the department of taxation 
or the assessor of incomes as the case may be. Ad(litional assessment rolls shall be pre­
pared from time to time, which shall include corrections made by office audits of current 
returns, initial assessments on any return omitted from the first initial roll, initial assess­
ments of fiscal year returns, and corrections made after field audit pursuant to section 
71.11. 

(15) NOTICE TO TAXPAYER BY DEPARTMENT. The department of taxation shall notify 
each taxpayer by mail of the amollnt of income taxes appearing against him on sai(l 
rolls, of the amount paid thereon, of the balanee due, of the aate when such balance shall 
be paid and of the date when the taxes become delinquent. 

(16) OFFICE AUDIT. The department of taxation or the assesor of incomes shall as 
soon as practieable audit each retul'll filed in their respective offices and if it shall he 
found from such office audit that a person has been over 01' under assessed, or if it shall 
be found that no assessment has been made when one should have been made, the de­
partment of taxation or the assessor of incomes shall correct or assess the income of such 
person. Any assessment, conection or adjustment made as a result of such office audit 
shall be presumed to he the result of an audit of the return only, aml such office audit 
shall not be deemed a verification of any item in said return unless the amount of such 
item and the propriety t.hereof shall have been determined after hearing and review as 
provided in section 71.12 (1); and sueh office audit shall not preclude the department of 
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taxation or assessor of incomes from making field audits of the books and records of the 
taxpayer and from making further adjustment, correction and assessment of income. 

(17) NOTICE TO TAXPAYER OF ADJUST1.IEN'L'. The department of taxation or the assessor 
of incomes shall notify the taxpayer, as provided in section 71.11 (22), of any adjust­
ment, correction and assessment made pursuant to subsection (16) of this section. 

(18) ADDITIONAL TAX ENTERED IN NEXT ROLL. In all cases where there has been no 
request for hearing, and after decision where a hearing has been requested, the addi­
tional tax or overpayment shall be entered on the next roll. 

(19) COLLECTION OF ADDITIONAL TAx. (a) If the tax is increased the department of 
taxation shall proceed to collect the additional tax in the same manner as other income 
taxes are collected. If the income t.axes are decreased upon direction of the department 
of taxation or assessor of incomes the state tr,)asurer shall refund to the taxpayer such 
part of the overpayment as was actually paid in cash, and the certification of such over­
payment by the department of taxation or the assessor of incomes shall be sufficient 
authorization to the treasurer for the refunding of such overpayment. No refund of in­
come tax shall be made by the treasurer unless such refund is so certifiec1. Such part of 
the overpayment paid to the county and the local t.axation district shall be deducted by 
the state treasurer in his next settlement with the county and local treasurer. 

(b) Whenever it shall be certified to the state treasurer by the department of taxation 
as to corporations or by the proper assessor of incomes as to persons other than corpora­
tions that excess payment has been made for teachers' retirement fund surtax within 6 
years next. prec('c1ing the date of such certificate, then the said state treasurer shall within 
5 days after receipt of such certificate draw an order against the fund in the state treas­
ury into which such excess was paid, reimbursing' such payor for the amount of such ex­
cess payment so certified. Provided, however, that such excess payments of surtnxes may 
be certified only for the period during which corrections in assessments may be done uuder 
section 71.10 (10). 

(c) No action or proceeding whatsoever shall be brought against the state or the 
tJ.'easurer thereof for the recovery, refund or credit of any income or surtaxes; except in 
case the state treasurer shall neglect or refuse for a. period of 60 days to refund any over­
payment of any income or surtaxes certified, the taxpayer may maintain an action to col­
lect the overpayment against t.he treasurer so neglecting or refusing to refund such 
overpayment, without filing' a claim for refund with such treasurer, provided that such 
action shall be commenced within one year after the certification of such Ove11}ayment. 

(20) VERIFICATION OF RETURN; FIELD AUDIT. (a) Whenever in the judgment of the 
department of taxation or assessor of incomes it is deemed advisable to verify any return 
directly from the books and records of any pexson, or from any other sources of infor­
mation, the department of taxation or assessor of incomes may direct any return to be so 
verified. 

(b) For the purpose of ascertaining the correctness of any return or for the pur­
pose of making a determination of the taxable income of any person, t.he department of 
taxation or assessor of incomes shall have power to examine or cause to be examined by 
any agent or representative designated by it, any books, papers, records or memoranda 
bearing on the income of such person, and may require the production of such books, 
papers, records or memoranda, and require the at.tendance of any person having knowl­
edge in the premises, and may take testimony and require proof material for their infor­
mation. Upon such information as it may be able to discover, the department of taxation 
or the assessor of incomes shall determine the true amount of income received during the 
yea~r 01' years under investigation. 

(c) If it shall appear upon such investigation that a person has been over 01' under 
assessed, or that no assessment has been made when one should have been made, the 
department of taxation or assessor of incomes shall make a correct assessment in the 
manner provided in this section. 

(21) ADDITIONAL ASSESSMENTS, WHEN PERMITTED. (a) Additional assessments and 
cOl'1'ections of assessments hy office audit or field investigation may be made of income of 
any taxpayer if notice pursuant to section 71.11 (22) is given within the time specified 
in tllis subsection. 

(b) With respect to assessments of income received in the calendar years 1945 to 
1953, inclusive, 01' corresponding fiscal years, such notice shaH be given within 4 years 
after the close of the period covered by the income tax return, provided that in any case 
in which a return is filed more than one year after the due date thereof, such notice 
may be given within 4 years after the income tax return was filed. 

(bm) With respect to assessments of income received in the calendal' year 1954 or 
corresponding fiscal yeal', and in subsequent years, such notice shaH 1}e given within 4 
years of the date the income tax return was fll~(l. 
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(c) Irrespective of paragraph (b) of this subsection, if any person has made an in­
correct income tax retUl'n fo], any of the years since January 1, 1911, with intent to 
defeat. or evade the income tax assessment provided by law, or has failed to file ally in­
come tax return for any of such years, income of any such year may be assessed when 
discovered by the proper assessing authority. 

(d) The limitation periods provided in paragraph (b) of this subsection may be ex­
tended by written agreement between the taxpayer and the department of taxation 01' 

the assessor of incomes entered into prior to the expiration of said limitation periods 01' 

any extension thereof. 
(e) Section 990.06 shall have no application to the provisions of this section. 
(g) If the taxpayer omits from gross income an amount properly includible therein 

which is in excess of 25 pel' cent of the amount of the gross income stated in the l'etUl'll 
the tax may be assessed at any time within 10 years after the return was filed, notwith­
standing any other limitations expressed in this chapter. 

(22) NOTICE OF ADDITIONAL ASSESS~IENT. No additional assessment by office audit 01' 

field investigation shall be placed upon the assessment roll without notice in writing to 
the taxpayer. Such notice shall be served as a circuit court summons 01' by reg'istered 
mail. Service of such notice by regular mail shall also be sufficient notice of such assess­
ment if receipt thereof is admitted by the person assessed, or if there is other satisfac, 
tory evidence of the receipt thereof. 

(23) ADDITIONAL REMEDY TO COLLECT TAX. The department of taxation may also pro­
ceed under section 71.13 (3) for the collection of any additional assessment of income 
taxes or surtaxes, after notice thereof has been given under section 71.1] (22) and be­
fore the same shall have become delinquent, when it has reasonable grounds to believe that 
the collection of such additional assessment will be jeopardized by delay. In such cases 
notice of the intention to so proceed shall be given by registered mail to the taxpayer, 
and the wal'l'ant of the department of taxation shall not issue if the taxpayer within 10 
days after such notice furnishes a bond in such amount, not exceeding double the amount 
of the tax, and with such sureties as the department of taxation shall approve, cOllCli­
tioned upon the payment of so much of the additional taxes as shall finally be determined 
to be due, toget.her with interest thereon as provided by section 71.09 (5) (a) . Nothing 
in this section shall affect the review of additional assessments provided by sections 71.12 
(1), 71.12 (3), 73.01 and 73.015, and any amounts collected under this section shall be 
deposited with the state treasurer and disbursed after final determination of the taxes 
as are amounts deposited under section 71.12 (2). 

(24) DEPARTMENTAL RULES; COLLECTIONS; EMPLOYES. (a) The department of taxa­
tion is hereby empowered to make such rules and regulations as it shall deem necessary 
in order to carry out the provisions of this chapter. 

(b) The department of taxation is hereby authorized to employ such clerks and 
specialists as are necessary to carry into effective operation this chapter. Salaries and 
compensations of such clerks and specialists shall be charged to the propel' appropria­
tion for the department of taxation. 

(c) Representatives of the department of taxation directed by it to accept payment 
of income taxes shall file bonds with the state treasurer in such amount and with such 
sureties as the state treasurer shall direct and approve. In collecting income taxes as 
provided in this chapter, the department of taxation shall be deemed to act as agents of 
the state, counties and towns, cities 01' villages entitled to receive the taxes collected. 

(40) PENALTIES. If any person required under this chapter to file an income tax 
return fails to file such return within the time prescribed by law, or as extended under 
the provisions of section 71.10 (5) the department of taxation or the assessor of incomes 
shall add to the tax of such person $10 in the case of corporations and in the case of 
persons other than cOll)Orations $2 when the total normal income tax of such person is 
less than $10, $3 when such tax is $10 or more but less than $20, $5 when such tax is $20 
01' more. If no tax is assessed against any such person the amount of this fee shall be 
collected as income taxes are collected, and no person shall be allowed in any action 01' 

proceeding to contest the imposition of such fee. 
(41) SAME; FAILURE TO FILE RETURN; FRAUD. If any person shall fail 01' refuse to make 

a return at the time or times hereinbefore specified in each year, 01' shall render a false or 
fraudulent return, such person shall be liable to a penalty of not. less than $100 and not 
to exceed $5,000 at the discretion of the court. 

(42) SAME; FAILURE TO FILE RETURN; FRAUD. Any person, other than a corporation, 
who fails or refuses to make a return at the time hereinhefore specified in each year or 
shall render a false 01' fraudulent return shall upon conviction be fined not to exceeCl 
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$500, or be imprisoned not to exceed one year, 01' both, at the discretion of the court, 
together with the cost of prosecution. 

(43) SAME; OFFICER OF CORPORATION. Any officer of a corporation required by law to 
make, render, sign 01' verify any return, who makes any false or fraudulent return or 
statement, with intent to defeat or evade the assessment required by this act to be made, 
shall upon cOllviction be fined not to exceed $500 or be imprisoned not to exceed one year, 
or both, at the discretion of tlle court, with the cost of prosecution. 

(44) SAllIE; DIVULGING INFORMATION. (a) No person shall divulge or circulate for 
revenue or offer to obtain, divulg'e or circulate for compensation any information derived 
from an income tax or gift tax return including information which may be furnished by 
the department of taxation as provided in this subsection; provided, that this shall not 
be construed to prohibit publication by any newspaper of information lawfully derived 
from income tax 01' gift tax returns for purposes of argument nor to prohibit any public 
speaker from referring to such information in any address. 

(b) The department of taxation or assessor of incomes shall make available upon 
suitable forms prepared by said department information setting forth the net income 
tax or gift tax reported as paid or payable in the returns filed by any individual, part­
nership, or corporation for any individual year upon request. Before such request is 
granted, the person desiring to obtain said information shall prove his identity and shall 
be required to sign a statement setting forth his address and his reason for making such 
request and indicating that he undel'stands the pI'ovisions of this subsection with respect 
to the divulgement, publication or dissemination of information obtained from returns as 
provided in pal'. (a). The use of a fictitious name is declared to be a violation of this 
subsection. 'Within 24 hoUl's after any such information from any such income tax or 
gift tax return has been so obtained, the department of taxation or assessor of incomes 
shall mail to the person, partnership or corporation from whose return such information 
has lJeen obtained a notification thereof, which shall give the name and address of the 
person obtaining' said information and the reason assigned by him for requesting said 
information. The department of taxation or assessor of incomes shall collect from the 
person requesting such information a fee of $1 for each return to defray the cost incident 
to the fUl'llishing of such information and the notification of the person, partnership or 
corporation from whose retUl'l1 such information has been obtained. 

(bm) No income tax retul'll shall be open to inspection by any nonresident, or by any 
l'esident who is making the inspection for the use or benefit, directly or indirectly, of a 
nonresident person or firm or a foreign corporation except to the extent that similar re­
turns filed in the state of residence of such person or firm or the state of incorporation 
of such foreign corporation are open to inspection by residents of 'Wisconsin or Wiscon­
sin corporations. As part of the statement required by par. (b), the department of taxa­
tion or the assessor of incomes shall I'equire any person desiring' to examine a return to 
declare whether he is a nonresident of the state, and whether the examination is desired 
for the use 01' benefit of a nonresident person or firm 01' a foreign corporation. No copy 
of any I'eturn shall be supplied to any person except as permitted by par. (c). 

(c) Subject to regulations of the department, any income tax 01' gift tax returns, or 
any schedules, exhibits, writings, 01' audit reports pertaining to the. same, on file with the 
department of taxation or assessor of incomes shall be open to examination by any of the 
following persons or the contents thereof divulged or used as provided in the following 
cases and only to the extent therein authorized; provided that the use of information so 
obtained is restricted to the discharge of duties imposed upon said persons by law 01' by 
the duties of their office, and any of saiel persons who use or permit the use of any infor­
mation directly 01' indirectly so obtained beyond the duties imposed upon them lJY law 
or by the duties of their office or by order of a court as set forth in subd, 6 shall be deemed 
in violation of this subsection: 

1. The commissioner of taxation, or any officer, agent 01' employe of the department 
of taxation 01' assessor of incomes; 

2. Public officers of this state or its political subdivisions or the authorized agents of 
such officers when deemed by them necessary in the performance of the duties of their 
office' 

3.' Members of any legislative committee 01' its authorized agents where deemed by 
them necessary to accomplish the purpose for which the committee was organized; 

4. Public officers of the. federal government 01' other state governments or the author~ 
ized agents of such officers, where necessary in the administration of the laws of such gov­
ernments, to the extent that such govel'llment accords similar rights of examination or 
information to officials of this state; 

5. The person who filed 01' submitted such return, 01' to whom the same relates or by 
his authorized agent or attorney; 
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6. Any person examining such return pursuant to a court order duly obtained upon a 
showing to the court that the information contained in such return is 1'elevant to a. pend­
ing court action. 

(d) Any person violating the provisions of this subsection shall upon conviction be 
fined not less than $100 nor mOTe than $500, or imp1'isoned not less than one month nor 
more than 6 months, or both. 

(45) FAILURE OF CORPORATION TO FILE RETURN. Any c01'poration failing to file any 
statement or form required by section 71.10 (J) shall be subject to a fine of not less than 
$50 nor more than $500. 

(46) If any person required uncleI' this chapter to file an income tax return files such 
return more than 60 days after the time for filing- prescribed by law, unless it is slwlYn 
that such late filing was due to reasonable cause and not due to ncglect, there shall be 
added to the tax 25 per centum of the amount otherwise paya hIe on the income reported 
in such late return. The amount so added shall be assessed, levied and collected in the 
same manner as additional income taxes, and shall be in addition to any other penalties 
imposed by chapter 71. 

(47) If any person required under this chapter to file an income tax return, fails 
to file a retUl'll or files an incomplete or incorrect return, unless it is shown that such fail­
ure or filing was due to good cause aml not due to neglect, there shall be added to such 
person's tax for the income year 25 per centum of the amount otherwise payable on any 
taxable income subsequently discovered 01' repo1'ted. The amount so added shall be as­
sessed, levied and collected in the same manner as additional n01'mal income taxes, and 
shall be in addition to any other penalties imposed by chapter 71. 

(49) PROSECUTIONS BY ATTORNEY-GENERAL. The attol'lley-genaral is authorized, upon 
the request of the commissioner of taxation, to rep1'esent the state or to assist the district 
attorney in the prosecution of any case arising' under subsections (41), (42) and (43). 

History: 1951 e. 75,76,714,720; 1953 e. 61,184,285,303,614; 1955 e. 3, 36. 
Cross Reference: See sees. 2 to 5, eh. 293, Laws 1939, as to assessment of taxes on income 

derived from United States or any agency thereof prior to 1939. 
,Vhen charged with making a false and Kinnon v. Dept. of Taxation, 261 W 564, 53 

fraudulent tax return of corporate income, NW (2d) 169. 
a defendant who relied on the verification In 01-der to impose the penalty provided 
in due form of the return as a compliance under 71.11 (6), of an assessment of income 
with the law, when it was advantageous for taxes at twice the normal rate for making 
him to do so, is estopped from claiming that an incorrect income-tax report with intent 
the return was not a verifie(l one on the to defeat or evade the tax due, such intent 
ground that the verification was not in fact must be proved before the board of tax ap­
made as required by law. State ex reI. peals by clear and convincing evidence, so 
Marachowslry v. Kerl, 258 W 309, 45 NvV that, on review of a decision of the board 
(2d) 668. finding such intent. the provision in 227.20 

The evidence warranted findings of the (1) (d) that the reviewing court may re­
board of tax appeals that an attorney, who verse or modify the deciSion of the board 
obtained an extension of time for filing a only if the same is unsupported by "sub­
return of income for each of the years 1936 stantial evidence in view of the entire rec­
to 1943, but paid no more attention to the ord," means evidence which is clear and 
matter until compelled to do so by the de- convincing. Evidence relating to the tax­
partment of taxation in 1947, had failed to payer's failure to report net taxable income 
file reports for such years with intent to of $90,161.99, out of a total of $113,533.84, 
defeat the tax assessments required by law, during the years 1944, 1945 and 1946, estab­
and hence warranted the board's affirmance lished by clear and convincing proof that 
of an assessment made against the taxpayer the taxpayer made incorrect income-tax re­
for each of such years at twipe the normal turns for the 3 years in question with intent 
rate. Under like evidence as to the years to defeat and evade the income taxes due 
1944 and 1945, the board should have made on his income for such years. Platon v. De­
the same findings as to those years and partment of Taxation, 264 W 254, 58 NW 
affirmed the double assessment made against (2d) 712. 
the taxpayer for each of such years. J\fc-

71.12 Contested assessments and claims for refund. (1) Any person feelino- ag­
grieved by a. notice of additional assessment shall, within 30 days, after receipt th:reof, 
make application to the department of taxation in case of corporations, or the assessor of 
incomes in the case of persons other than corporations, for abatement of the tax. The 
tax commissioner or the assessor of incomes shall grant or deny such application within 
6 months after it is filed. Upon denial of said application for abatement, the taxpayer, if 
aggrieved thereby may appeal to the board of tax appeals by filing a petition with the 
cle1'k thereof as provided by law and the rules of practice promulgated by the boaTd. If 
no application for abatement is made or if a petition is not filed with the lJoard within the 
time pl'Ovided in this chapter, the assessment shall be final and conclusive. 

(2) If the taxpayer requests a hearing, the additional tax 01' ove1'payment shall not be 
placed on the assessment roll until after hearing and determination of the tax by the 
boarel of tax appeals or disposition of the appeal pursuant to stipulation and order as 
provided in sections 73.01 (5) (a) and 73.03 (25). In the application for such hearing, 
filed pursuant to section 71.12 (1), the taxpayer may offer to deposit the entire amount of 
the additional taxes, togethel' with interest thereon, with the state treasurer. If such offer 
to deposit is made, the department of taxation or assessor of incomes, as the case may be, 



71.13 INCOME TAXES 1368 

shall issue a certificate to the state treasurer authorizing him to accept payment of such 
taxes together with interest thereon to the first day of the succeeding month and to give 
his receipt therefor. A copy of such certificate shall be mailed to the taxpayer who shall 
thereupon pay such taxes and interest to said treasurer within 30 days. A copy of the 
receipt of the state treasurer shall be filed with the department of taxation or assessor of 
incomes. The department of taxation or the assessor of incomes shall, upon final deter­
mination of the appeal, certify to the state treasurer the amount of the taxes as finally 
determined and shall direct him to apportion and pay to the propel' county and town, city 
or village treasurers the amounts of such taxes, together with the interest thereon, to 
which the counties and the towns, cities or villages are entitled under section 71.14 and 
shall also direct the state treasurer to refund to the appellant any portion of such pay­
ment which shall have been found to have been illegally assesscd, including the intercst 
thereon. Such certificate shall specify the counties and the local taxing districts to which 
the tax is attributable under section 71.14. The state treasurer shall make the payments 
directed by such certificate within 30 days after receipt thereof. Taxes paid to the state 
treasurer under the provisions of this subsection shall be subject to the interest provided 
by sections 71.09 (5) and 71.13 (2) only to the extent of the interest accrued on said 
taxes prior to the first day of the month 5ucceeding the application for hearing. Payments 
made by the state treasurer to the county and town, city or village treasurers shall not 
include interest which may have been eal'lled during the time that the funds were in the 
hands of the state treasurer. Any portion of the amount paid to the state treasurer which 
is refunded to the taxpayer shall bear interest at the rate of 5 pel' cent per annum during 
the time that the funds were in the hands of the state treasurer. 

(3) No person against whom an assessment of income tax has been made shall be 
allowed in any action either as plaintiff or defendant or in any other proceeding to ques­
tion such assessment unless the requirements of section 71.12 (1) shall first have been 
complied with, and unless such person shall have made full disclosure under oath at the 
hearing before the board of tax appeals of any and all income received by him. The re' 
quirements of this subsection may be waived by the department of taxation. 

(4) If any portion of a claim for refund is disallowed the person filing the same shall 
have the same right of hearing as is provided in sectIOn 71.12 (1). If after hearing before 
the board of tax appeals any portion of the claim is disallowed, the person filing the same 
shall have the right to review as provided in section 73.015. 

(5) As soon as the appellant shall have filed a petition with the Wisconsin board of 
tax appeals, all collection proceedings except proceedings under s. 71.11 (23) shall be 
stayed lUltil fulal determination of the appeal and any review thereof. 

(6) Any person who shall contest an assessment before the board of tax appeals 01' 

in court shall state in his petition or notice of appeal what portion if any of the tax is 
admitted to be legally assessable and correct. -Within 5 days after notice by the depart­
ment the appellant shall pay to the department of taxation the whole amount of the ad­
mitted tax and such tax shall be apportioned as provided in section 71.14 at the next 
settlement provided by section 71.14 (1). Any such payment shall be considered an ad­
mission of the legality of the tax thus paid, and such tax so paid cannot be recovered in 
the pending appeal or in any other action or proceeding'. 

(7) After final decision or other disposition, the record shall be retul'lled to the de­
partment of taxation, and the department shall proceed to collect the taxes in the same 
manner as other income taxes are collected. 

History: 1951 c. 720; 1955 c. 12. 
(2), permitting- a taxDayer to deposit the 

amount of contested additional income taxes 
with the state treasurer, was enacted for 
the purpose of g-iying- the taxpayer protec­
tion against a penalty and assuring the col-

lection of a tax when declared due by the 
settlement of the dispute. See note to 71.05, 
citing this case. Smith V. Dept. of Taxation, 
264 'V 389, 59 N,V (2d) 479. 

71.13 Collection of delinquent taxes. (1) Income taxes shall become delinquent 
if not paid when due as provided in section 71.10 (9), provided, however, that in case the 
initial payment is not made as required by section 71.10 (9) (a) or (b), the entire unpaid 
balance shall be considered as delinquent from the due date of the initial payment, and 
when delinquent shall be subject to a penalty of 2 per cent on the amount of the tax ancl 
interest at the rate of one per cent per month until paid, and the department of taxation 
shall immediately proceed to collect the same. For the pmpose of such collection the de­
partment of taxation or its duly authorized agent shall have the same powers as conferred 
by law upon the county treasurer, county clerk, sheriff and district attol'lley. 

(2) Any additional income tax assessment contested before the board of tax appeals 
or in the courts, which is finally deterluinec1 to be correct, shall become delinquent if not 
paid on or before the thirtieth day following the date on which the order or judgnlent 
representing such fulal determination becomes final and conclusive. Any additional income 
tax assessment so contested shall be subject to the provisions of s. 71.11 (23). 
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(3) (a) If any income tax be not paid within 30 days after the same becomes delhl­
que nt, the department of taxation shall issue a warrant to the sheriff of any county of the 
state commanding him to levy upon and sell sufficient of the taxpayer's Teal and personal 
property found within his county to pay such tax with the penalties, interest and costs, 
and to proceed upon the same in alll'espects and in the same manner as upon an execu­
tion against pl'operty issued out of a court of record, and to return such warrant to the 
department and pay to it the money collected, or such part thereof as may be necessary 
to pay such tax, penalties, interest and costs, within 60 clays after the receipt of such 
warrant, and deliver the balance, if any, after deduction of lawful charges to the taxpayer. 

(b) The sheriff shaH within 5 days after the receipt of the warrant, file with the clerk 
of the circuit court of his county a copy thereof, unless the taxpayer shaH make satisfac­
tory arrangements for the payment thereof with the department of taxation, in which 
case, the sheriff shall, at the direction of the department, l'eturn such warrant to it. The 
clerk shall docket the warrant as required by s. 270.745, and thereupon the amount of such 
warrant, togethel' with interest as provided by s. 71.13 (1) shall become a lien upon the 
real property of the taxpayer against whom it is issued in the same manner as a judgment 
duly docketed in the office of such clerk. The clerk of circuit, court shaH accept, file and 
docket such warrant without prepayment of any fee, but he shall submit a statement of 
the proper fee semiannually to the department of taxation covering the periods from 
January 1 to and including June 30 and July 1 to and including December 31. The fees 
shall then be paid by the state as pl'ovided by pal'. (g), but the fees provided by s. 59.42 
(8) for filing' and docketmg' such warrants shall be added to the amount of the warrant 
and collected fl'om the taxpayer when satisfaction or release is presented for entry. In 
counties wherein the clerk is compensated otherwise than by salal'Y the fees may be paid 
by the state as provided by pal'. (g) and added to the amount of the warrant and col­
lected as herein provided. The sheriff shall be entitled to the same fees for executing' upon 
said warrant as upon an execution against pl'operty issued out of a COUl't of record, to 
be collected in the same manner. Upon the sale of any real estate the sheriff shall execute 
a deed of the same, and the taxpayer shaH have the right to redeem the said real estate as 
from a sale under an execution against property upon a judgment of a court of record. 

(c) A like warrant may be issued to any agent of the department authorized to col­
lect income taxes, and in the execution thereof and collection of said taxes such agent 
shall have the powers of a sheriff, but shall not be entitled to collect from the taxpayer 
any fee or charge fol' the execution of such warrant in excess of actual expenses paid m 
the perfol'mance of his duty. When a warrant is issued to such agent he may pl'Oceed 
upon the Eame in any county of the state designated in the wal'1'ant, in the same mannel' 
as hel'ein provided with respect to sheriffs of such counties. 

( d) If a warl'ant be retumed not satisfied in full, the department of taxation shall 
have the same remedies to enforce the claim for taxes, penalties, interest, and costs as 
upon a judgment against the taxpayer for the amount of same. 

(e) The department, if it finds that the interests of the state will not thereby be 
jeopardized, and upon such conditions as it may exact, may issue a l'elease, of any 
warrant with l'espect to any Teal propel'ty upon which said warrant is a lien or cloud upon 
title, and such release shall be entered of recol'd by the clerk upon pl'esentation to him 
and payment of the fee for filing said l'elease and the same shall be held conclusive that 
the lien 01' cloud upon the title of the propel'ty covered by the release is extinguished. 
Any person desiring' that such release be issued shall pTe sent to the department a written 
application in affidavit fOl'm l'equesting- that the l'elease be issued. Such application shall 
give the reasons for the request and shall clearly describe the property with respect to 
which the release is desil'ed. In support of the request, the applicant shall furnish the 
department with proof sufficient to establish satisfactorily the fail' market value of the 
property, the amounts, character and dates, both of execution and of record, of all in­
cumbrances of record prior to the warrant lien, as well as the amount and chal'acter of 
any unrecorded incumbrances believed to be prior to the warrant lien, including' infor­
mation as to how and when all such incumbl'ances al'ose. Appropl'iate references shall 
he made to the pages and volumes of the recording books in which any such incumbrances 
have been recorded. The department may l'equire a cel'tified copy of any record l'eferl'ed 
to in such application to be furnished by the applicant, at his expense, fl'om the officeI' 
in whose office such l'ecord is kept. 

(f) \Vhen the taxes set forth in a warrant together with penalties and interest to date 
of payment and all costs due the department of taxation have been paid to it, the depart­
ment shall issue a satisfaction of the warrant and deliver 01' mail it to the taxpayer and 
the warrant shall be satisfied of record by the clerk upon presentation to him of such 
satisfaction and payment by the taxpayer of the fees due such clel'k. When such warrant 
has not been paid 01' discharged, but the taxes for which such warrant was issued have 
been canceled 01' credited, the department shall issue a satisfaction of the wal'l'ant and 
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file it with the clerk and saiel warrant shall be immediately satisfied of record by such 
clerk. ,Vhen such warrant has not been paid 01' dischal'ged but the enfol'cement of same 
would, in the opinion of the depal'tment, l'esult in depriving the taxpayer of a substantial 
right, the depal'tment may issue a release of said wal'rant and file same with the clerk 
who shall immediately make an entry of same of record, and it shall be held conclusive 
of the extinguishment of the warrant and all liens and l'ights created thereby, but shall 
not constitute a release 01' satisfaction of the taxes for which such warrant was issued. 

(g) All fees and compensation of officials 01' other persons performing any act or 
functions l'equired in carrying out the pl'ovisions of this section, except such as are by the 
provisions of this section to be paid to such officials or persons by the taxpayer, shall, 
upon presentation to the department of taxation of an itemized and verified statement 
of the amount due, be paid by the state treasurer upon audit by the director of budget 
and accounts on the certificate of the commissioner of taxation and charged to the pl'opel' 
appl'opl'iation for the department of taxation. No public official shall be entitled to 
demand prepayment of any fee for the performance of any official act requil'ed in carry­
ing out the pTOvisions of this section. 

(h) The state may be made a party defendant in any action to fOl'eclose a mortgage, 
land contract, 01' other lien upon any real property affected by such wal'rant lien, and the 
summons may be served by delivering a. copy to the attorney-general or leaving it at his 
office in the capitol with his assistant 01' clerk. But no judgment for the recovery of money 
0'1' personal property or costs shall be renrlel'ed against the, state in any such action. 

(i) The provisions of this section shall be in addition to all other methods fol' the 
collection of income taxes, and the department of taxation may exercise the powel'S vested 
in it by virtue of section 73.03 (20), section 73.04, and section 70.64 (9) 01' any of the 
powers vested in it by vil'tue of any other section of the statutes for the purpose of en­
forcing collection of income taxes. 

(4) (a) Any taxpayer who is unable to pay the fnll amount of his delinquent income 
taxes may apply to the department of taxation in the case of corpomtions and to the 
assessor of incomes in the case of other persons to pay such taxes with interest an<1 
penalties in instalments. Such application shall contain a sworn statement of the l'eaSOllH 
such taxes cannot be paid in full and shall set forth the plan of instalment payments pro­
posed by the taxpayer. Upon approval of snch plan by the assessor of incomes 01' the 
department and the payment of instalments in accordance therewith collection proceed­
ings with respect to such taxes shall be withheld; hut on failure of the taxpayer to make 
any instalment payment, the department shall proceed to collect the unpaid portion of 
such taxes in the manner provided by law. Each instalment when made shall be applied 
first in discharging penalty and interest and other lawful charges accrued to the date of 
payment and the balance applied on the principal of the tax, and additional interest shall 
be computed only on the principal amount of the tax remaining due. 

(b) Any taxpayer may petition the department of taxation in the case of corpora­
tions or the aEsessor of incomes in the case of other persons to compromise his delinquent 
income taxes including the penalties and interest thereon. Such petition shall set forth 
a sworn statement of the taxpayer and shall he in such form as the department shall 
prescribe and the depal'tment 01' assessor may examine the petitioner under oath con­
cel'lling' the matter. The assessol', in case the petition is to him, shall indorse on said 
petition his recommendations concerning' such compromise and shall transmit the same 
to the department of taxation. If the department finds that the taxpayer is unable to 
pay the taxes, penalties and interest in full it ShHll determine the amount of taxes he is 
able to pay and shall enter an order l'educillg such taxes, penalties and interest in accord­
ance therewith. Such order shall provide that such compromise shall be effective only if 
paid within 10 days. The department or its collection agents upon l'eceipt of such order, 
a copy of which in case of persons other than corporations shall he forwarded to the 
assessor, shall accept payment in accol'Clance therewith. The department 01' the assessor 
shall thereupon enter the unpaid portion of the principal amount of such taxes on the 
next credit roll and make appropriate record of the unpaid amount of penalties and 
interest accrued to the date of such Grder. If within 3 years of the date of such com­
promise ordel' the department or assessor shall ascertain that the taxpayer has an income 
or property sufficient to enable him to pay the remainder of the tax including penalty and 
interest the department shall reopen said matter and ordel' the payment in full of such 
taxes, penalties and interest. Before the entry of such order a notice shall be sent to the 
taxpayer by reg'istered mail advising of the intention of the department of taxation to 
reopen such mattel' and fixing a time and place for the appearance of such taxpayer if 
he desires to be heard in regard thereto. Upon entry of such order the department of 
taxation shall, in the case of persons other than corporations, forward a copy to the 
assessor and the department or assessor shall make an entry of the principal amount 
of such taxes ordered to be paid on the delinquent roll and such taxes shall be immediately 
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due and payable upon entry upon such roll and shall thereafter be subject to the interest 
provided by subsection (1), and the department shall immediately proceed to collect the 
same together with the unpaid portion of penalty and interest accrued to the date of the 
compromise order. 

(c) Delinquent income taxes, and interest and penalty thereon, I'esulting from assess­
ments pursuant to section 71.11 (4) 01' (5) or fl'om assessments by virtue of disallowance 
of claimed deductions for failure to file information reports relating thereto, as required 
by this chapter, may be compl'omised by the department of taxation when such action is 
fair and equitable under the circumstances, 

(d) The following clause contained in section 71.13 (5) is repealed in so far as it is 
in conflict with any of the provisions of this section: "except the provisions for the com­
promise or cancellation of illegal taxes and the refund of moneys paid thereon." 

(e) If any delinquent income tax has been referred by the department to the attorlley­
general in order to effect collection of same and it shall appeal' to said attorney-general, 
after having fully investigated the matter, that it would be to best interest of the state 
to compromise said tax, the attorney-general may make a written recommendation to the 
department stating the terms upon which he believes the tax should be compromised and 
his reasons therefor. After receipt of such recommendation the department shall notify 
the attorney-general of its approval 01' disapproval of such recommendation, and if 
approved the attorney-general may thereupon enter into a stipulation with the taxpayer 
providing for the compromise of such tax on the terms set forth in said recommenda­
tion and upon compliance therewith by the taxpayer the tax shall be fully discharged. 
The attorney-general shall furnish the department with a copy of such stipulation, and 
the department 01' its agents cbarged with the collection of income taxes may accept pay­
ment of such tax in accordance with the terms of such stipulation and upon payment 
being made shall enter the unpaid portion of said tax on the next credit roll. The pro­
visions of this subsection shall be in addition to all other powers of the attorney-general 
and the department of taxation with respect to compromise 01' settlement of income 
taxes. 

(£) As used in this section, "principal amount" 01' "principal" of the tax means the 
tax and interest added thereto in accordance with section 71.09 (5) and section 71.10 (5), 

(5) All laws not in conflict with the provisions of this act, relating to the assessment, 
collection and payment of taxes on personal property, the correction of errors in assess­
ment and tax rolls, and for the collection of delinquent personal property taxes except 
the provisions for the compromise or cancellation of illegal taxes and the refunds of 
moneys paid thereon, shall be applicable to the income tax herein provided. 

(6) (a) The transaction by any nonresident person of business in this state, except 
where such nonresident is a foreign corporation that has been licensed pursuant to chap­
ter 180, shall be deemed an irrevocable appointment by such person, binding upon him, 
his executor, administrator or personal representative, of the secretary of state to be his 
true and lawful attorney upon whom may be served any notice, order, pleading 01' 

process (including without limitation by enumeration any notice of assessment, denial 
of application for abatement 01' denial of claim for refund) by any administrative agency 
or in any proceeding by 01' before any administrative agency, 01' in any proceeding or 
!lction in any court, to enforce 01' effect full compliance with or involving the provisions 
of this chapter. And the transaction of business in this state shall be a signification of his 
agreement that any such notice, order, pleading 01' process which is so served shall be of 
the same legal force and validity as if served on him personally, 01' upon his executor, 
administrator 01' personal representative. 

(b) The transaction of business in this state or the derivation of income which has 
a situs in this state under the provisions of this chapter by any person while a resident 
of this state shall be deemed an irrevocable appointment by such person, bincling' upon 
him, his executor, administrator or personal representative, effective upon such person 
becoming a nonresident of this state, of the secretary of state to be his true and lawful 
attorney upon whom may be served any notice, order, pleading or process (including 
without limitation by enumeration any notice of assessment, denial of application for 
abatement 01' denial of claim for refund) by any administrative agency or in any pro­
ceeding by 01' before an administrative agency, 01' in any proceeding 01' action in any 
court, to enforce 01' effect full compliance with 01' involving the provisions of this chapter. 
And the transaction of such busineps or the derivation of such income shall be a signifi­
cation of his agreement that any such notice, order, pleading 01' process which is so served 
shall be of the same legal force and validity as if served on him personally, 01' upon his 
executor, administrator or personal representative, 

(c) Service pursuant to paragraphs (a) or (b) shall 1J6 made by serving a copy upon 
the secretary of state 01' by filing such copy in his office, and such service shall be suffi­
cient service upon such person, 01' his executor, administrator 01' personal representative 
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if notice of such service and a copy of the notice, order, pleading or process are within 
10 days thcreafter sent by mail by the state department, officer or agency making such 
service to such person, or his executor, administrator or personal representative, at his 
last known address, and that an affidavit of compliance herewith is filed with the secre­
tary of state. The secretary of state shall keep a record of all such notices, orders, plead­
ings, processes and affidavits and shall note in such record the day and hour of service 
upon him. 

History. 1951 c. 720; 1955 c. 10, 12. 
Cross Reference. See 270.745 on delinquent income tax docket. 

Lien of a delinquent income tax or gift as the lien provided in 270.79, for a docketed 
tax warrant filed under 71.13 (3) (b), and judgment. 42 Atty. Gen. 115. 
docketed as provided in 270.745, is the same 

71.14 Distribution of revenue. (1) For the year 1955 and annually thereafter the 
state treasurer shall, upon certification by the department of taxation, pay to county 
and local treasurers the net amounts of normal income taxes apportionable to counties, 
tOWllS, villages and cities in accordance with this section as follows: on May 15, the appor­
tionable net amount collected during' the period beginning' July 1 of the preceding' year 
to and including March 31, of the current year; and on AUgl.lst 15 tEe apportionable 
net amount collected during the period from April 1 to June 30, inclusive, of the current 
yeal'. Upon request of a municipality, the department of taxation may make an additional 
distribution on Decemher 15, 1949 and annually on such date thereafter, to those munici­
palities where prior allotments by the department during the calendar year have not 
refunded 80 pel' cent of the amount due such municipality out of the CUl'l'ent year's pay­
ments. 

(2) Annually, beginning July 1 (to and in clue ling July 1, 1953, but not thereafter) 
out of the normal tax collection of the preceding fiscal year, exclusive of the amount of 
such taxes as have resulted from the repeal of s. 71.10 (9) (c) of the 1951 statutes, there 
shall be set aside 80 pel' cent of the estimated costs to be incurred from the appropria­
tion made by s. 20.800 (1) including supplementary salary bonus appropriations made by 
the director of budget and accounts and supplementary appropriations made by the 
emergency board, for administering the income tax law as certified by the commissioner 
of taxation for the current fiscal year, and the amount of that portion of the appropriation 
made by s. 20.650 (11) to (15) for the current fiscal year which is chargeable to the normal 
income tax. The estimated costs of administering the income tax law from s. 20.800 (1) 
shall be adjusted to actual costs on the cash basis pel' the records of the department of 
budget and accounts as of June 30 following', and such adjustment shall be reflected in 
the apportionment to be made August 15 pursuant to this section. The agg'l'egate of the 
aforesaid amounts shall be borne by the state, the cOlUIties, and the towns, cities and vil­
lages in the proportion that the net normal income tax collections for the preceding fiscal 
year are allocated to the state and to each sueh political subelivision pursuant to the pro­
visions of this section. The remainder of the net normal income tax collections shall be 
apportioned as follows, to wit: 40 per cent to the state, 10 pel' cent to the county, and 
the balance to the town, city or villag'e from which the income was derived as provided 
in s. 71.14 (6), except that when in any calendar year the amOlmt apportionable to any 
town, city 01' village exceeds 2 pCI' cent of the equalized value of all taxable property in 
such town, city 01' village as established in November of the next preceding year under s. 
70.61, such excess shall be apportioned and paid to the county to be distributed and paid to 
all of the several towns, cities and villages of the county, according to the school population 
therein. If subsequent to January 1, 1937, there shall be paid over to any town, city or 
village in any calendar year any amount in excess of 2 per cent of the equalized value of 
aU taxable property therein for the preceding year, such excess payment shall be recov-
8l'able by the county. 

(2a) . Beginning July 1, 1954, and annually thereafter, out of the normal income tax 
collections of the preceding fiscal year, exclusive of the amount of such taxes as have 
resulted from the repeal of s. 71.10 (9) (c) of the 1951 statutes, there shall first be set 
aside for the state's general fund, 14 per cent of such taxes collected from corporations 
and 8 pel' cent of such taxes collected from persons other than corporations. From the 
balance of such taxes there shall be set aside 80 pel' cent of the estimated costs to be in­
curred from the appropriation made by s. 20.800 (1) including supplementary salary 
bonus appropria,tions made by the director of budget and accounts and supplementary 
appropriations made by the emergency board, for aehninisteling the income tax law as 
certified' by the commissioner of taxation for the current fiscal year, and the amount of 
that portion of the appropriation made by s. 20.650 (11) to (15) for the current fiscal 
year which is chargeable to the income tax. The estimated costs of administering the in­
come tax law from s. 20.800 (1) shall be adjusted to actual costs on the cash basis pel' the 
records of the department of budget and accounts as of June 30 following, and such ad-
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justment shall be reflected in the apportionment to be made August 15 pursuant to this 
section. The aggregate of the aforesaid amolUlts set aside to covel' the cost of income tax 
administration and high school aid shall be borne by the state, the counties, and the towns, 
cities and villages in the proportion that the net normal income tax collections for the 
preceding year (a,fter reduction by the 14 and 8 percmtages and the amount of taxes as 
have resulted from the repeal of s. 71.10 (9) (c) of the 1951 statutes) are allocated to 
the state amI to each political subdivision pursuant to the provisions of this section. The 
remainder of the income tax collections shall be apportioned as follows, to wit: 40 pel' 
cent to the state, 10 per cent to the county, and the balance to the town, city or village 
from which the income was derived as provided in s. 71.14 (6), except that when in any 
calendar year the amount apportionable to any town, city 01' villag'e exceeds 2 pel' cent 
of the equalized value of all taxable property in such town, city or village as estahlished 
in November of the next preceding year under s. 70.61, such excess shall be a,ppol'tioned 
and paid to the county to be distributed and paid to all of the several towns, cities and 
villages of the county, according to the school population therein. If subsequent, to Jan­
uary 1, 1937, there shall be paid over to any town, city or village in any calendar year 
any alllount in excess of 2 pel' cent, of the equalized value of all taxable property therein 
for the preceding' year, such excess payment shall be recoverable by the county. 

(3) Out of the first moneys received and retained frolll cash collected from such in­
come taxes in any city of the first class, however org'anized, there shall be transferred and 
paid to the firemen's pension fund provided for by chapter 165 of the laws of 1903 and 
laws amendatory thereof, a sum each year sufficient to make the said firemen's pension 
fund on the first day of :March in each year not less than $175,000, to be used for the 
purpose of paying' pensions to disabled and superannuated members of the fire depart­
ment and their beneficiaries mentioned in said laws. 

(4) The department of taxation shall account for and pay all delinquent taxes col­
lected by it, to the state treasurer, who shall apportion and pay the same to the several 
county, town, city and village treasurers entitled thereto at the time of the next division 
of revenues as provided for in section 71.14 (J). 

(5) This section and the pl'ovisions of this chapter relating to the apportionment of 
taxable income to the several counties, towns, cities and villages and those relating to the 
collection of the income tax by the department of taxation, shall not apply to telegraph 
companies or transportation companies as defined in section 76.02 (4) and in section 
76.39, respectively. All such telegmph companies and transportation companies shall 
pay their taxes under this chapter to the department of taxation, but such taxes shall not 
1)e apportioned or distributed to the taxing districts within which the properties lie, but 
shall be retained entirely by the state. 

(6) The entire taxable income of every person deriving income from within and with­
out the state or from within different political subdivisions of the state, reg'al'dless of 
whether such person resides within the state, shall be combined and aggregated for the 
purpose of determining the propel' rate of taxation. The department of taxation 01' the 
assessor of incomes, as the case may be, shall compute the tax on the combined taxable 
income of such person. The income so computed shall be a.pportioned, in the manner pro­
vided in s. 71.07, to the several towns, cities and villages in proportion to the respective 
amounts of income derived fro111 each, counting that part of the income of residents of 
Wisconsin derived from without the state when taxable as having heen derived from the 
town, city or village in which said person resides. The tax on the combined taxable in­
come shall be apportioned to the various tOW11S, cities and villages in proportion to the 
respective amounts of taxable income so attributed to each. 

(7) Whenever any county, city, town or village shall have received in final settlement 
a portion of an income tax that lUlder the income tax law ought not to ha,ve been received 
by such county, city, town or village, but by the provisions of the income tax law should 
have been received by another C01Ulty, town, city or village, such portion of the tax shall 
be paid by the county, town, city 01' village erroneously receiving the same to the county, 
town, city or village entitled thereto; provided, that no such payment shall be made excel~t 
on the written approval of the assessor of incomes who made the assessment, or of the 
department of taxation in the case of assessments made by it, specifying the reasons for 
such payment, and provided fmthel' that a. claim for such tax distributable on 1I1:ay 15 
shall have been made within 3 years of the following August 15 and that a claim for such 
tax distributable on August 15 shall have 1)een made within 3 years thereof. The return 
of any such overpayment, to any county, city, town or village to another county, city, 
town 01' village entitled thereto, in the event that such overpayment has not been settled 
or paid volunta;rily by any such county, city, town or village, shall be effected 1)y the 
department of ta.xation by withholding the amount of overpayment from the a.pportion­
ment of income taxes next following the allowance of the adjustment, to the county, city, 
town or village which has received the ovcrpayment. In the event that after the initial 
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withholding there is still a balance due, then the department of taxation shall withhold 
all or a part of the balance due on each succeeding apportionment until the balance of 
the overpayment has been adjusted. The amounts thus withheld shall be credited ill the 
apportionment to the county, city, town or village which did not receive its full amount of 
income taxes in the said previous distributions. 

(8) Any surtaxes imposed by s. 71.01 (2) collected on and after July 1, 1953 shall 
lose their identity as such and shall be included in the normal income taxes from which 
the 14 per cent and 8 pel' cent referred to in sub. (2a) shall be determined, and such 14 
pel' cent and 8 pel' cent shall be paid into the general fund of the state treasury and set 
apart for the retirement deposi t fund and contingent fund of the state teaehers' retire­
ment system. On or before July 20 of each year the commissioner of taxation shall certify 
to the director of budget and accounts the net amounts (exclusive of amounts collected 
under s. 71.14 (10» of the normal income taxes collected during the preceding' fiscal year 
on taxable income having had a situs in each city of the first class in which a teachers' 
aJ1llUity andl'etirement fund is maintained under the provisions of s. 38.24 from (a) cor­
porations and (b) persons other than corporations. Within 10 days after the receipt of 
such certification the director of budget and accounts shall remit and pay to the city treas­
urer of such city an amount equal to the sum of (a) 5.6 per cent of the certified normal 
income taxes collected from such corporations and (b) 3.2 per cent of the certified normal 
ineome taxes colleeted from such persons other than corporations, and it shall 1m the 
duty of the city treasurer of such city to pay the whole amount, so remitted and paid, into 
the general fund of such teachers' annuity and retirement fund of such city to constitute 
a 1Jart of said fund. As soon after August 31 of each year as shall be practicable, the 
board of trustees of said teachers' annuity and retirement fund shall certify to the direc­
tor of budget and accounts, in such form as he shall prescribe, the amount necessary to 
main tain the assets of such fund as prov-j ded in s. 38.24. Wi thin 10 days after receipt of 
such certifieation the director of budget and accounts shall remit and pay to the city 
treasurer of such city the lesser of the following' 2 amounts: (a.) the amount as certified 
by the boa1'd of trustees, or (b) 25 pel' cent of the payment required to be made during' 
the preceding' July pursuant to this subsection, and it shall be the duty of the city treas­
urer of such city to pay the amount, so I'emitted and paid, into the general fund of such 
teachers' annuity and retirement fund to constitute a part of said fund. However, no 
pa.yments shall be made to the treasurer of any city of the first class pursuant to this 
subsection which would result in a ratio of assets to the present value of all future pay­
ments of benefits from the general fund of the teachers' annuity and retirement fund of 
said city in excess of 100 per cent. 

(9) Whenever in any year the receipts from the surtax imposed by s. 71.01 (2) and/or 
the aggregate of the 14 per cent and the 8 per cent referred to in sub. (2a) of this section 
shall not be sufficient to provide the necessary moneys to carry out the provisions of this 
act, the deficit shall be paid out of the general fund of the state treasurer, and if in any 
year such surtax and/or such percentages provide more money than is needed, such 
excess shall be paid into the general fund of tIle state treasury. 

(10) All normal income taxes collected by reason of the repeal of s. 71.10 (9) (c) of 
the 1951 sta tutes shall be retained entirely by the state. 

History. 1951 c, 319 s. 206; 1953 c. 59, 61, 527, 614, 648; 1955 c. 3, 10, 204, 366, 610. 
Under provisions in 71.14 (2), that before 

rlistribution to counties and other govern­
m ental units of their respective shares of 
income taxes collected during the preceding 
fiscal year there should be set aside and de­
ducted from Ruch collection's "the amount of 
the appropriation made by section 20.09 (4)" 
for the current fiscal year, ,vhich ,vas an ap­
propriation of a specific amount to the de­
partment of taxation for salaries and ex­
penses of administering the income tax act, 
there could be set aside and deducted the 
s]'ecific amount of the appropriation made by 

20.09 (4), but not, in addition thereto, the 
amount of supplemental appropriations made 
by other sections and not enumerated in 
71.14 (2). Milwaukee v. ~Tegner, 258 W 285 
45 NW (2d) 699. ' 

The 3-year period within which a local 
unit could file a claim for erroneous pay­
ment of income taxes under (7), commenced 
to run from the receipt of the August 15 
distribution, both as to amounts distributed 
in the May 15 and Aug'ust 15 distributions 
of that year. 44 Atty. Gen. 64. 

71.15 Miscellaneous provisions. (1) Whenever any bank is operating under a 
stabilization a1](1 readjustment agreement pursuant to section 220.07 (16) (Stats. 1933) 
the trust created pursuant to such sta hilization and readjust.ment agreement shall not be 
considered as a separate taxable entity. The assets assigned to trustees pursuant to such 
agreement shall for income tax purposes be considered as owned by the bank and such 
trust shall be considered as being operated by and as an integral' part of such bank. 
This section shall apply to all returns of income of such banks filed after such assign­
ment to trustees, and any adjustment of such returns heretofore made shall be revised 
to conform t.o this section. 

(2) The provisions of ss. 71.05 (10) and (12),71.08 (3) and (8) and 71.10 (3m) (d) 
as amended by ch. 614, laws of 1953, ss. 71.08 (4) (b) and (c) and (7) (a.), (b) and (c), 
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71.09 (6),71.10 (2) ~nd 71.11 (3) as repealed and recreated by said chapter and s. 71.10 
.(9) (f) cre~ted by smd chapter, apply to income of the calendar year 1953, or corrcspond­
mg fiscal year, and subsequent years. The repeal and recreation of s. 71.10 (9) (c) is 
to be effective in the determination of taxes payable on income of the calendar year 1953, 
01' corresponding fiscal year, and thereafter. The amendment of s. 71.09 «i) !Jy ch. 22, 
laws of 1955, shall be applicable to the calendar year 1955 and cOl'1'esponding fiscal years, 
and thereafter. 

(3) If any transfer of a reserve 01' other account 01' portion thereof is in effect a 
transfer to surplus, so much of such transfer as had been accumulated through dedu<'­
tiOl1S from the gross or taxable income of the years open to audit under ss. 71.11 (16) HUc1 

71.11 (20) shall be included in the gl'OSS 01' taxable income of such years, and so mud] 
of such transfer as has been accumulated through deductions from the gross 01' taxable 
income Qf the years following January 1, 1911, and not open to audit under ss. 71.11 (16) 
and 71.11 (20) shall be included in the gross 01' taxable income of the year in which sueh 
transfer was effected. 

(4) No occupational taxes imposed pursuant to eh. 70 shall be credited to 01' offset 
against teachers' retirement fund surtaxes levied pursuant to s. 71.01 (2) nor shall such 
occupational taxes be credited to 01' offset against that portion of the normal income 
taxes set apart for the "retirement deposit fund and contingent fund", and representing 
the 14 pel' cent alld 8 pel' cent referred to in s. 71.14 (2a) allCl (8). 

(5) The provisions of ss. 71.10 (2), (3) (a), (7), (9) (a), (b) and (c), and 71.11 (3), 
as amended by ch. 3, laws of 1955, the provisions of s. 71.10 (9) (am) and (bm) as 
created by said chapter, and s. 71.10 (12) as amended by ch. 131, laws of 1955, apply to 
income of the calendar year 1954, or conesponding fiscal year, and subsequent years. 

(6) Section 71.07 (1) as amended by ch. 67, laws of 1955, shall, insofar as it affects 
the distribution of income taxes to counties, towns, cities and villages, be deemed oper­
ative retroactively so as to control distribution of all income taxes heretofore or hereafter 
collected, concer~ing which taxes the department of taxation 01' assessor of incomes has 
jurisdiction to a.pprove claims under s. 71.14 (7). 

HistorYI 1953 c. 614, 648; 1955 c. 3, 22, 67, 131. 

71.16 Privilege dividend tax. (1) For the privilege of declaring and recclvlllg 
dividends, out of income derived from property located and business transacted in this 
state, there is hereby imposed a tax equal to 3 per cent of the amount of such dividends 
declared and paid by all corporations (foreign and local), except those specified in sec­
tion 71.01 (3) (a) and (c), after September 26, 1935 and prior to January 1, 1952. Such 
tax shall be deducted and withheld from such dividends payable to residents and non­
l'esidents by the payor corporation. 

(2) Every corporation required to deduct and withhold any tax under this section 
shall annually on 01' before the 15th day of the third month following the close of its 
fiscal year make retul'll of its dividends paid during such fiscal year on the forms pre­
scribed by the department of taxation and make remittance to the department of taxation 
of the privilege dividend taxes due thereon. 

(4) (a) In the case of corporations doing business within and without the state of 
,Viseonsin, such tax shall apply only to dividends paid out of income derived from busi­
ness transacted and property located within the state of Wiseonsin. Dividends shall be 
presumed to have been paid from the income of the fiscal year immediately preceding' that 
in which they are paid. If the dividends paid exceed such prior year's income, the excess 
~han be presumed to have been paid from income of the most proximate prior fiscal year 
which has not been exhausted by subsequent dividends 01' losses. If the dividends paid 
exceed the aggregate of all prior years' incomes earned after January 1, 1911 and avail­
a ble for their payment, the excess shall be pTesumed to have been paid from the income of 
the year of payment. If the dividends paid exceed both the aggregate of prior years' 
incomes and the current yeaT's income available for their payment, such excess shall he 
presumed to have been paid from income earned prioT to January 1, 1911 01' from capital 
and not suhject to the tax herein imposed. The presumptions herein stated are to he 
deemed rebuttable only to such extent as is necessary to sustain the constitutionality of 
the tux. Should any corporation rebut the presumption as to the source of a divirlend by 
establishing that such dividend was paid from a sonrce other than that presumed, the 
portion of such dividend paid out of income derived fTom business transacterl and prop­
erty located in Wisconsin shall be determined by applying' to such dividend the ratio of 
corporate surplus earned in vVisconsin to the total earned surplus, or by such other com­
putation as may be warranted so as to reach a reasonable result. 

(b) FOT the purposes of this section the alllount of the total annual net income avail­
ahle for the payment of dividends shall he computed in accordance with the provisions of 
chapter 71, except that the provisions of section 71.06 shall not apply, increased by any 
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nontaxable income and deductible dividends received, and decreased by any nondeductible 
taxes, contributions and expenses paid. 

(c) The taxable portion of dividends paid by a· corporation doing business both 
within and without Wisconsin shan be based on the ratio of its Wisconsin income to its 
total income for the year or years which are presUlned to be the source of the dividend 
payments. For the purposes of this computation both total income and IYisconsin income 
~hall be computed in accordance with the provisions of chapter 71, except that the provi­
sions of section 71.06 shall not apply and the total income shall be increased by any non­
taxable income and deductible dividends received, and such items shall likewise be added 
to Wisconsin income when under section 71.07 (1) they have a situs in this state. When 
the determination of the portion of dividends subject to taxation by use of this formula 
produces an inequitable result because the effective federal income tax rate imposed on a 
corporation's income attributable to IYisconsin is substantially different from the effective 
federal income tax rate on its total income, the department of taxation may authorize or 
direct the modification of the ratio provided in this subsection by deduction from the 
numerator of the nondeductible federal income taxes paid that would have been deductible 
from IYisconsin income but for the limitation of section 71.04 (3a), and by deduction 
from tht denominator of the federal income taxes paid which were excluded in the compu­
tation of total income in accordance with the provisions of chapter 71. 

(5) The provisions of this section shan not apply to dividends declared and paid by 
a C0l1)oration out of its income which it has reported for taxation under the provisions of 
chapter 71, to the extent that the business of such corporation consists in the receipt of 
dividends upon which a privilege dividend tax has been paid. Dividends paid 1)y a sub­
sidiary corporation to a parent corporation, both of which C0l1)Orations are organized 
under the laws of Wisconsin, shall not be subject to the tax herein imposed, provided the 
subsidiary and its parent report their income for taxation under the provisions of chap­
ter 71. 

(6) The term "dividends" as used in this section shall include all dividends paid in 
cash or property. The tax herein imposed shall not apply to stock dividends, liquidating 
dividends, dividends paid from capital and dividends paid from earnings accumulated 
prior to January 1, 1911. Only when all sources of income have been exhausted as pro­
vided in paragTaph (a) of subsection (4) maya dividend be exempt from the tax as 
having been paid from capital or as having been paid from income earned prior to 
January 1, 1911. 

(7) The tax hereby levied, if not paid within the time herein provided, shall become 
delinquent and when delinquent shall be subject to a penalty of 2 pel' cent on the amount 
of the tax and interest at the rate of one-half per cent per month until paid; provided 
that, except as they are inconsistent, the provisions of chapter 71, relating to the collection 
of taxes and the imposition of penalties and interest shall be applicable to the tax imposed 
by this section on dividends paid on or after July 1, 1949. 

(8) The tax hereby imposed shall, when collected by the department of taxation, be 
paid by it into the state treasury and shall be used to provide rehabilitation for returning' 
veterans of World War II, construction and improvements at state institutions and other 
state property, and post-war public works projects to relieve post-war unemployment. 

(9) Except as they are inconsistent with this section, the provisions of section 71.09 
(5) (b), sections 71.10 through 71.13, sections 73.01 and 73.015 shall apply to the tax 
imposed by this section, but the discount provisions of section 71.10 (9) (c) and the in­
stalment payment provisions of section 71.10 (9) (a) and (b) shall not apply. 

(10) Any amount of additional taxable income determined pursuant to the provisions 
of section 71.11 (7) (a) shall constitute a dividend declared and received during the year 
within the meaning of subsection (1). A transfer of income between affiliated COl'pora­
tions without a fOl1nal dividend declaration, which transfer in effect is a distribution of 
profits, shall constitute a dividend declared and received during the year within the mean­
ing of subsection (1). 

History: 1951 c. 247 s. 28; 1951 c. 394. 

Where a corporation acting with the funds the taxes which it would otherwise 
acquiescence of the state's taxing authori- have deducted from and paid out of the 
ties. who acquiesced because of a decision dividends paid to its stockholders, although 
of the supreme court, omitted to withhold in the meantime the decision in question had 
any privileged dividend taxes from dlvi- been overruled by a later decision. Libby. 
dends paid to its stockholders during cer- McNeil! & Libby v. Dept. of Taxation, 260 
tain years, the state was estopped to compel VV 551, 51 NW (2d) 796. 
the corporation later to payout of its own 

71.17 Surtax for buildings, health, welfare and education. (1) To provide addi­
tional revenue to the state to maintain its building, health, welfare and education pro­
grams there is levied and there shall be assessed, collected and paid, in addition to all 
other income and optional taxes imposed by ch. 71, a surtax upon the net income of all 



1377 INCOME TAXES 71.301 

persons, other than corporations, and on the adjusted gross income of natural persons 
electing to report on the optional method permitted by s. 71.09 (2m), received by such 
persons in the calendar years, 1955 and 1956, or the corresponding fiscal years, which 
tax shall equal 20 per cent of the normal income tax or 20 pel' cent of the optional tax on 
adjusted gross income assessed in lieu of the normal income tax, computed in accordance 
with this chapter. 

(2) Such tax shall be paid to the department of taxation as provided by s. 71.10 (9), 
and the whole amount collected from such tax shall, through the same channels as other 
income taxes are paid, be paid into the general fund and shall not be distributed as pro­
vided in s. 71.14. 

(3) In the event any person fails to pay such tax when due, it may be assessed and 
collected by the department of taxation in the same manner as the income taxes provided 
for in this chapter, which chapter shall be generally applicable to the additional tax im­
posed by this section. 

(4) In the case of a change hy any person in income years, the surtax imposed by this 
section on the income of any taxable period extending beyond the 24 months for which 
this surtax is in effect shall be· computed only on the proportionate part of such income 
to which the surtax is applicable determined in accordance with reg1l1ations to be pre­
scribed by the department of taxation. 

History. 1955 c. 10, 335. 

71.18 Urban transit companies; special tax. (1) COMPUTATION. In lieu of the 
tax rates prescribed in s. 71.09, there shall be assessed, levied and collected upon the tax­
able income of every corporation whose principal source (herein defined as being> 50 pel' 
cent 01' more) of gross income is the urban mass transportation of passengers a special in­
come tax of 50 per cent determined in accordance with this chapter, except that: 

(a) United States income, excess or war profits and defense taxes shall be allowed 
as a, deduction from gross income to the extent of the total payment actually made during 
the tax year. 

(b) A deduction shall be allowed from such ta..;,:able income as hereinabove defined, 
and before the imposition of the special tax levied by tIllS section, in an amount equivalent 
to 8 per cent of the amount by which the cost of the property of such corporation used 
and useful in providing its urban mass transportation service exceeds the cumulated 
amount of the depreciation accrued against such property as of the end of the fiscal year 
for wlllch the income tax return is filed. 

( c) An amount shall be added to such taxable income as hereinabove defined, and 
before imposition of the special tax levied by this section, which amount shall be equiv­
alent to the interest paid during the year in the operation of the business from which its 
income is derived. 

(2) DEFINITIONS. (a) "Urban mass transportation of passengers" shall mean the 
transportation of passeng'ers by means of vehicles having a passenger-carrying' capacity 
of more than 7 persons which takes place entirely within contiguous incorporated cities 
01' villages and in municipalities contiguous to that in wllich the carrier has its principal 
place of business, or within or between municipalities located within a radius of 10 miles 
of the municipality in wlllch the carrier has its principal place of business, or entirely 
within one municipality or municipalities contig'llOUS thereto, or within a county ha~ring> 
a population of 500,000 or more or within such county and the cOlmties contig'llOUS thereto, 
or subm'ban operations classified as such by the public service commission. 

(b) The cost of property used and useful in providing urban mass transportation 
service and the depreciation accrued on such property shall be determined on the basis 
of the reports and orders on file ~,rith the public service commission. 

(3) PAYMENT OF TAX. The special income tax assessed under this section shall be 
reported in an income tax return filed in accordance with this chapter, except as modified 
by this section. The tax so reported and assessed shall be payable to the department of 
taxation, and when collected, shall be apportioned to the state, counties, towns, cities and 
villag'es in the same manner as taxes are apportioned pursuant to s. 76.28. 

History. 1955 c. 240, 660. 

71.301 Distributions of property. (1) IN GENERAL. Except as otherwise pTovided 
in this chapter, a distribution of property (as defined in s. 71.317 (1)) made by a cor­
poration to a shareholder with respect to its stock shall be treated in the manner provided 
in sub. (3). 

(2) AMOUNT DISTRIBUTED. (a) Genenl,Z ?'nle. FOT purposes of this section, the amount 
of any distribution shall be: 

1. Noncorporate distributees. If the shareholder is not a corporation, the amount of 
money received, plus the fair market value of the other property received. 
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2. Corporate distributees. If the shareholder is a corporation, the amount of money 
received, plus whichever of the following is the lesser: a. the fail' market value of the 
other property received; or b. the basis (in the hands of the distributing corporation im­
mediately before the distribution) of the other property received, increased in the amount 
of gain to the distributing corporation which is recognized under s. 71.311 (2) or (3). 

(b) Reduction for TiabiTiMes. The amount of any distribution determined under pal'. 
(a) shall be reduced (but not below zero) by: 

1. The amount of any liability of the corporation assumed by the shareholder in con­
nection with the distribution, and 

2. The amolUlt of any liability to which the property received by the shareholder' is 
subject immediately before, and immediately after, the distribution. 

(c) Detei'1nhU/ti01~ of fai1' 1Il(I1'7cet value. For purposes of this section, fail' market 
value shall be determined as of the date of the distrilmtion. 

(3) AMOUNT TAXABLE.. In the case of a distribution to which sub. (1) applies: 
(a) Amonnt constituting dividend. That portion of the distribution which is a divi­

dend (as defined in s. 71.316) shall be included in gross income. 
(b) Arnonnt appliecl against basis. That portion of the distribution which is not a 

dividend shall be applied against anel reduce the basis of the stock. 
(c) Amonnt 'bn e.xcess of basis. 1. In general. Except as provided in subel. 2, that 

portion of the distribution which is not a. dividend, to the extent that it exceeds the basis 
of the stock, shall be treated as gain from the sale or exchange of property. 

2. Distributions out of increase in value accrued before January 1, 1911. That portion 
of the distribution which is not a dividend, to the extent that it exceeds the basis of the 
stock and to the extent that it is out of increase in value acc.rued before January 1, 1911, 
shaH be exempt from tax. 

(4) BASIS. The basis of property received in a. distribution to which sub. (1) applies 
shaH be: 

(a.) N oncorpomte IIistr1bntees. If the shareholder is not a corporation, the fair 
market value of such property. 

(b) 001'p01'Me clistr'ibutees. If the shm'eholdel' is a corporation, whichever of the 
following is the lesser: 

1. The fair mal'ket value of such property; or 
2. The basis (in the hands of the distributing corporation immediately before the dis­

tribution) of such property, increased in the amount of gain to the distributing corpora­
tion which is recognized lUldel' s. 71.311 (2). 

History: 1955 c. 571. 

Note: Sec. 5, ch. 571, Laws 1955, creating or exchanges in connection with liquidations 
71.301 to 71.373 provides that: "This act whether or not the plan of liquidation pur­
shall be effective as to all transactions oc- suant to which such distribution, sale, or 
curring on or after January 1, 1955. ,Vith exchange is made occurs prior to January 
respect to ss. 71.331 to 71.346 relating to 1, 1955, provided that the first distribution 
corporate licluidations, this act shall apply in pursuance of such plan of liquidation oc­
to distributions in liquidation and to sales curs on or after January 1, 1955." 

71.302 Distributions in redemption of stock. (1) GE.NER.AL RULE. If a corporation 
redeems its stock (within the meaning of s. 71.317 (2», and if such redemption is not 
essentially equivalent to a dividend, it shall be treated as a distribution in part or full 
payment in exchange fOl' the stock. A redemption is not essentially equivalent to a divi­
dend if the distribution is substantially disproportionate ,vith respect to the shareholder. 

(2) REDEMPTIONS TREATED AS DISTRIBUTIONS OF PROPE.RTY. Except as otherwise pro­
vided in ch. 71, if a corporation redeems its stock (within the meaning of s. 71.317 (2», 
and if sub. (1) does not apply, such redemption shall be treated as a distribution of prop­
erty to which s. 71.301 applies. 

History: 1955 c. 571. 

71.303 Distributions in redemption of stock to pay death taxes. A distribution of 
property to a shareholder by a corporation in redemption of part or all of the stock of 
such corporation which is included in the inventory of a decedent's estate shall be treated 
as a distribution in full payment in exchange f01' the stock so redeemed, provided such 
distribution shall be made prior to the time that taxes payable under ch. 72 by reason of 
the death of such decedent have become finally and conclusively fixed and determined, to 
the extent that the amount of such distribution does not exceed the sum of: 

(1) The estate, inheritance, legacy and succession taxes (including' any interest col­
lected as a part of such taxes) imposed because of such decedent's death, and 

(2) The amount of funeral and administration expenses allowa.ble by the probate 
court having jurisdiction of the decedent's estate. 

History: 1955 C. 571. 
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71.305 Distributions of stock and stock rights. (1) GENERAL RULE. Except as 
lJl·ovided in sub. (2), g-ross income does not include the amount of any distribution made 
by a corporation to its shareholders, with respect to the stock of such corporation, in 
its stock or in rights to acquire its stock. 

(2) DISTRIBUTIONS IN LIEU OFJUONEY. Subsection (1) shall not apply to a distribu­
tion by a corporation of its stock (or rights to acquire its stock), and the distribution 
shall be treated as a distribution of property to which s. 71.301 applies: 

(a) To the extent that the distribution is made in discharge of preference dividends 
for the taxable year of the corporation in which the distribution is made or for the preced­
ing taxable year; or 

(b) If the distribution is, at the election of any of the shareholders (whether exer­
cised before or after the declaration thereof), payable either 1. in its stock (or in rights 
to acquire its stock), or 2. in property. 

History I 1955 c. 571. 

71.307 Basis of stock and stock rights acquired in distributions. (1) GENERAL 
RULE. If a shal'eholder in a corporation receives its stock or rights to acquire its stock 
(referred to in this subsection as "new stock") in a distribution to which s. 71.305 (1) 
applies, then the basis of such new stock and of the stock with respect to which it is 
distributed (referred to in this section as "old stock"), respectively, shall, in the share­
holder's hands, be determined by allocating between the old stock and the new stock the 
hasis of the old stock. Such allocation shall be made under rules prescribed by the depart­
ment of taxation. 

(2) EXOEPTIONS FOR CERTAIN STOOK RIGHTS. (a) In. geneml. If a corporation dis­
tributes rights to acquil'e its stock to a shm'eholder in a distribution to which s. 71.305 (1) 
applies, and the fair market value of such rights at the time of the distribution is less 
than 15 pel' cent of the fair market value of the old stock at such time, then suh. (1) 
shall not apply and the basis of such rights shall he zero, unless the taxpayer elects under 
this subsection to determine the basis of the old stock and of the stock rights under the 
method of allocation provided in sub. (1). 

(b) Ele·ct'ion. The election referred to in par. (a) shall 1)e made in the return filed 
within the time prescribed by law (including extensions thereof) for the taxable year in 
which such rights were received. Such election shall 1)e made in such manner as the de­
pal'tment of taxation may by rule prescribe, and shall he irrevocable when made. 

Riston' I 1955 c. 571. 

71.311 Taxability of corporation on distribution. (1) GENERAL RULE. Except as 
provided in subs. (2) and (3), no gain or loss shall 1)e recognized to a corporation on 
the distribution, with respect to its stock of : 

(a) Its stock (or rights to acquire its stock), or 
(b) Property. 
(2) LIFO INVENTORY. (a) Recognition of gain. If a c011)Oration inventorying' g'oods 

lmdel' the last-in, first-out (LIFO) inventory method distributes inventory assets (as 
defined in par. (b) 1) then the amount (if any) by which the inventory amount (as 
defined in pal'. (h) 2) of such assets under the first-in, first-out (FIFO) inventory method, 
exceeds the inventory amount of such assets under the LIFO method, shall be treated as 
g'ain to the corporation recognized from the sale of such inventory assets. 

(b) Definitions. For purposes of pal'. (a,): 
1. Inventory assets. The term "inventory assets" means stock in trade of the C011)0-

ration, or other property of a kind which would properly be included in the inventory of 
the corporation if on hand at the close of the taxable year. 

2. Inventory amolmt. The term "inventory amount" means, in the case of inventory 
assets distributed during a taxable year, tbe amount of such inventory assets determined 
as if the taxable year closed at the time of such distribution. 

(c) Method of cletefmining inventofY amount. For purposes of this subsection, the 
inventory amount of assets lmcler the FIFO method shall be determined: 

1. If the corporation uses the retail method of valuing LIFO inventories, by using' 
such method, 01' 

2. If subd. 1 does not apply, by using' cost 01' market, whichever is lower. 
(3) LIABILITY IN EXCESS OF BASIS. If a corporation distributes property to a share­

holder with respect to its stock, such property is subject to a liability, or the shareholder 
assumes a liability of thc corporation in connection with the distribution, and the amount 
of such liability exceeds the basis (in the hands of the distributing corporation) of such 
property, then gain shall be recognized to the distributing' corporation in an amount equal 
to sueh excess as if the property distributed had been sold at the time of the distribution. 
In the case of a distribution of property subjeet to a liability which is not assumed by the 
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shareholder, the amolmt of gain to be recog'nized under the preceding sentence shall not 
exceed the excess, if any, of the fair market value of such property over its basis. 

History: 1955 c. 571. 

71.312 Effect on earnings and profits. (1) GENERAL RULE. Except as otherwise 
provided in this section, on the distribution of property by a corporation with respect to 
its stock, the earnings and profits of the corporation (to the extent thereof) shall be 
decreased by the sum of the amount of money, the principal amount of the obligations of 
such corporation and the basis of the other property, so distributed. 

(2) CERTAIN INVENTORY ASSETS. (a) I1~ general. On the distribution by a C011)0l'a­
tion, with respect to its stock, of inventory assets (as defined in par. (b) 1) the fair 
market value of which exceeds the basis thereof, the earnings and profits of the corpora­
tion: 

1. Shall be increased by the amount of such excess; and 
2. Shall be decreased by whichever of the following is the lesser: a .. the fair market 

value of the inventory assets distributed, or b. the earnings and profits (as increased 
under subd. 1). 

(b) Definitlons. 1. Inventory assets. F01' the pU11)oses of pm'. (a), the term "in­
ventory assets" means: stock in trade of the corporation, or other property of a kind 
which would properly be included in the inventory of the corporation if on hand at the 
close of the taxable year; property held by the corporation primarily for sale to customers 
in the ordinary course of its trade or business; and unrealized receivables or fees, except 
receivables from sales or exchanges of assets other than assets described in this sub­
division. 

2. Unrealized receivables or fees. For purposes of subd. 1, the term "um'ealized 
receivables or fees" means, to the extent not previously includible in income under the 
method of accOlmting' used by the corporation, any rights (contractual or otherwise) 
to payment for goods delivered, or to be delivered, to the extent that the proceeds there­
from would be treated as amounts received from the sale or exchange of property, or 
services rendered or to be rendered. 

(3) ADJUSTlIfENTS FOR LIABILITIES, ETa. In making the adjustments to the earnings 
and profits of a corpOl'ation under sub. (1) or (2), proper adjustments shall be made for: 

(a) The amount of any liability to which the property clistributed is subject, 
(b) The amount of any liability of the corporation assumed by a shareholder in con­

nection with the distribution, and 
(c) Any gain to the corporation recognized under s. 71.311 (2). 
(4) CERTAIN DISTRIBUTIONS OF STOCK AND SECURITIES. (a) In gene1'a l. The dis­

tribution to a distributee by or on behalf of a C011)oration of its stock or securities, of 
stock or securities in another corporation, or of property, in a clistl'ibution to which ch. 
71 applies, shall not be considered a distribution of the earnings and profits of any cor­
poration. 

1. If no gain to such distributee from the receipt of such stock or securities, or 
property, was recog11ized Imder ch. 71, or 

2. If the distribution was not subject to tax in the hands of such distributee by reason 
of s. 71.305 (1). 

(b) PriO?' clist1·ibt~tions. In the case of a distribution of stock or securities, or prop­
erty, before January 1, 1955, the effect on earnings and profits of such distribution shall 
be determined under the corresponding' provisions of prior law. 

(c) Stock 01' securities. For purposes of this subsection, the term "stock or secmi­
ties" includes lights to acquire stock or secmities. 

(5) SPECIAL RULE FOR PAR.TIAL LIQUIDATIONS AND CER.TAIN REDEMPTIONS. In the case 
of amounts c1istlibuted in partial liquidation or in a redemption to which s. 71.302 (1) or 
71.303 applies, the part of such dist.Iibution which is properly chargeable to capital ac­
count shall not be treated as a clistribution of eaTnings and profits. 

(6) EFFECT ON EARNINGS AND PROFITS OF GAIN OR LOSS AND OF REG:ffiIPT OF TAX-FREE 
DISTRIBUTIONS. (a.) Effect M~ eWI'n-vngs an(lprofits of g(/J/in 01' loss. The gain or loss real­
ized from the sale 01' other disposition (after January 1, 1911) of property by a corpora­
tion for the purpose of the computation of the earning's and profits of the corporation shall 
(except as herein provided) be determined by using' as the basis the basis (under the law 
applicable to the year in which the sale or oth81' disposition was made) for detemuning 
gain, except that no reg'ard shall be had to the value of the property as of January 1, 1911; 
but for purposes of the computation of the earning's and profits of the corporation for 
any period lJeginning after January 1, 1911, shall be detemuned by using as the basis 
the basis (lUlder the law applicable to the year in which the sale or other disposition was 
made) for determining' gain. Gain or loss so realized shall increase or decrease the earn­
ings and profits to, but not beyond, the extent to which such a realized gain or loss was 
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recog11ized in computing taxable income under the law applicable to the year in which 
such sale or disposition was made. 'Where, in determining the basis used in computing 
such realized gain or loss, the adjustment to the basis differs from the adjustment proper 
for the plUpose of determining earnings and profits, then the latter adjustment shall be 
used in determining the increase or decrease above provided. 

(b) Effeot 01b eM11'ings ancl profits of 1'eoe,ipt of tax-free clistdbu,tions. Where a cor­
poration receives (after January 1,1911) a distribution from a second corporation which 
(under the law applicable to the year in which the distribution was made) was not a 
taxable dividend to the shareholders of the second corporation, the amOlmt. of such dis­
tribution shall not increase the earnings and profits of the fu'st C0l1)Omtion in the fol­
lowing cases: 

1. No such increase shall be made in respect of the part of such distribution 
which (under such law) is dil'ectly a,pplied in reduction of the basis of the stock in re­
spect of which the distribution was made; and 

2. No such increase shall be made if (under such law) the distribution causes the 
basis of the stock in respect of which the distribution was made to be allocated between 
such stock and the property received (or such basis would, but for s. 71.307 (1), be so 
allocated) . 

(7) EARNINGS AND PROFITS-INOR,EASE IN VALUE ACCRUED BEFORE JANUARY 1, 1911. 
(a) If any increase or decrease in the earning'S and profits for any period beginning after 
January 1, 1911, with respect to any matter would be different had the basis of the 
property involved been determined without regard to its January 1, 1911, value, then, 
except as provided in par. (b), an increase (properly reflecting such difference) shall 
be made in that part of the earnings alld profits consisting of increase in value of prop­
erty accrued before January 1, 1911. 

(b) If the application of sub. (6) to a sale or other disposition after J allUary 1, 1911, 
results in a loss which is to be applied in decrease of earnings and profits for any period 
beginning after January 1, 1911, then, notwithstanding sub. (6) and in lieu of the rule 
provided in pal'. (a), the amount of sueh loss so to be applied shall be reduced by the 
amount, if any, by which the basis of the property used in determining the loss exceeds 
the basis computed without regard to the value of the property on January 1, 1911, and 
if such amount so applied in reduction of the decrease exceeds such loss, the excess over 
such loss shall increase that part of the earnings and profits consisting of increase in 
value of property accrued before January 1, 1911. 

(8) ALLOOATION IN CERTAIN CORPORATE SEPARATIONS. In the case of a, distribution or 
exchange to which s. 71.355 (or so much of s. 71.356 as relates to s. 71.355) applies; propel' 
allocation with respect to the earnings and profits of the, distributing corporation and 
the controlled corporation (01' corporations) shan be made under rules prescribed by 
the department of taxation. 

(9) DISTRIBUTION OF PROCEEDS OF LOAN INSURED BY THE UNITED STATES. If a cor­
poration distributes property with respect to its stock, and if, at the time of the dis­
tribution there is outstanding a loan to such corporation which was made, guaranteed or 
insured by the United States (or by any agency or instrumentality thereof), and the 
amount of such loan so outstanding exceeds the adjusted basis of the property con­
stituting security for such loan, then the eamings and profits of the corporation shall be 
increased by the alllount of such excess, and (immediately after the distribution) shall 
be decreased by the amount of such excess. For purposes of this subsection, the basis 
of the property at the time of distribution shall be determined without regard to any 
adjustment for depreciation and depletion. FOI' pm'poses of this subsection, a commit­
ment to make, gnarantee or insure a loan shall be treated as the making, gllaranteeing or 
insuring of a loan. 

History: 1955 c. 571. 

71.316 Dividend defined. (1) GENERAL RULE. For purposes of this chapter, the 
term "dividend" means any distribution of property made by a corporation to its share­
holders out of its earnings and profits accumulated after January 1, 1911, or out of its 
earnings and profits of the taxable year (computed as of the close of the taxable year 
without diminution by reason of any distributions made during' the taxable year), with­
out regard to the amount of the earnings and profits at the time the distribution was made. 
Except as otherwise provided in this chapter, every distribution is made out of earnings 
and profits to the extent thereof, and from the most recently accumulatecl earnings and 
profits. To the extent that any distribution is, under any provision of this chapter, treated 
as a distrihution of property to which s. 71.301 applies, such distribution shall be treated 
as a distribution of property for purposes of this subsection. 

Hist01'Y: 1955 c. 571. 
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71.317 Other definitions. (1) PROPERTY. For purposes of ss. 71.301 to 71.317, 
the term "property" means money, securities, and any other property; except that such 
term does not include stock in the corporation making the distribution (or rights to ac­
quire such stock). 

(2) REDEMPTION OF STOOK. For purposes of ss. 71.301 to 71.317, stock shall 1)e 
treatcd as redeemed by a corporation if the corporation acquires its stock from a share­
holder in exchange for property, whether or not the stock so acquired is canceled, re­
tired or held as treasury stock. 

History: 1955 c. 571. 

71.331 Gain or loss to shareholders in corpora.te liquidations. (1) GENERAL RULE. 
(a) Com.plete liqniclations. Amounts distributed in complete liquidation of a corporation 
shall be treated as in full payment in exchange for the stock. 

(b) Pal't-ia.l Uqu.iclations. Amounts distributed in partial liquidation of a corporation 
(as defined in s. 71.346) shall be treated as in part or full payment in exchange for the 
stock. 

(2) NONAPPLIOATION OF SEO'PION 71.301. Section 71.301 shall not apply to any dis­
tribution of property in partial or complete liquidation. 

Hist01OY: 1955 c. 571. 

71.332 Complete liquidations of, subsidiaries. (1) GENERAL RULE. No gain or loss 
shall be recognized on the receipt by a corporation of property distributed in complete 
liquidation of another C0l1)Oration. 

(2) LIQUIDATIONS TO WHIOH SECTION APPLIES. For purposes of suh. (1), a distribu­
tion shall be considered to be in complete liquidation only if : 

(a) The corporation receiving such property was, on the date of the adoption of the 
plan of liquidation, and has continued to be at all times until the receipt of the property, 
the owner of stock (in such other corporation) possession at least 80 pel' cent of the total 
combined voting power of all classes of stock entitled to vote and the owner of at least 
80 pel' Gent of the total number of shares of all other classes of stock (except nonvoting' 
stock which is limited and prefel'1'ed as to dividends); and either 

(b) The distribution is by such other corporation in complete cancellation or redemp­
tion of all its stock, and the transfer of all the property occurs within the taxable year; 
in such case the adoption by the shareholders of the resolution under which is authorized 
the distribution of all the assets of such corporation in complete cancellation or redemp­
tion of all its stock shall be considered an adoption of a plan of liquidation, even though 
no time for the completion of the transfer of the property is specified in such resolution; 
or 

(c) Such distribution is one of a series of distributions by such other corporation in 
complete cancellation or redemption of all its stock in accordance with a plan of liquida­
tion under which the transfer of all the property under the liquidation is to be completed 
within 3 years from the close of the ta'S:able year during' which is made the first of the 
series of distributions under the plan, except that if such transfer is not completed within 
such period, or if the taxpayer does not continue qualified under pal'. (a) until the com­
pletion of such transfer, no distribution under the plan shall be considered a distribution 
in complete liquidation. 

A distribution otherwise constituting a distribution in complete liquidation within the 
meaning of this subsection shall not be considered as not constituting such a distribution 
merely because it does not constitute a distribution or liquidation within the meaning' of 
the corporate law lUuler which the distribution is made; and for purposes of this subsec­
tion a transfer of property of such other corporation to the taxpayer shall not he consid­
ered as not constituting a distribution (or one of a series of distributions) in complete 
cancellation or redemption of all the stock of such other corporation, merely because the 
cal'l'ying out of the plan involves (a) the transfer under the plan to the taxpayer by such 
other corporation of property, not attributable to shares owned by the taxpayer, on an 
exchange described in s. 71.361, and (b) the complete cancellation or redemption under 
the plan, as a result of exchanges described in s. 71.354, of the shares not owned by the 
taxpayer. 

(3) SPEOIAL RULE FOR INDEB'fEDNESS OF SUBSIDIARY TO PARENT. If a c0l1)oration is 
liquidated and sub. (1) applies to such liquidation, and on the date of the adoption of the 
plan of liquidation, such corporation was indebted to the corporation which meets the 80 
pel' cent stock ownership requirements specified in sub. (2), then no gain or loss shall be 
recognized to the corporation so indebted because of the transfer of property in satisfac­
tion of such indebtedness. 

History: 1955 c. 571. 



1383 INCOME TAXES 71.334 

71.333. Election as to recognition of gain in certain corporate liquidations. (1) If 
property is distributed in complete liquidation of a corporation and if (a) the liquidation 
is made in pUTsuance of a plan of liquidation adopted after December 31, 1954, and (b) 
the distribution is in complete cancellation or redemption of all the stock, and the trans­
fer of all the property under the liquidation occurs within some one calendar month; then 
in the case of each qualified electing' shareholder as defined in sub. (3) g'ain upon the 
shares owned by him at the time of the adoption of the plan of liquidation shall be recog'­
nized only to the extent provided in the sub. (4). 

(2) The term "excluded corporation" as used in this section means a corporation which 
at any time between January 1,1955, and the date of the adoption of the plan of liquida­
tion, 1Joth dates inclusive, was the owner of stock possessing 50 pel' cent or more of the 
total combined voting' power of all classes of stock entitled to vote 011 the adoption of such 
plan. 

(3) The term "qualified electing' shareholder" as used in this section means a share­
holcler, other than an excluded corporation, of any class of stock whether or not entitled 
to vote on the adoption of the plan of liquidation who is a shareholder at the time of the 
adoption of such plan, and whose written election to have the benefits of this section is 
filed with the assessing' authority within 30 days after the adoption of the plan of liquida­
tion, but (a) in the case of a shareholdm' other than a corporation, only if evidence is 
submitted to the department of taxation which is satisfactory to it that written elections 
have been filed as provided by section 333 of the U. S. internal revenue code of 1954 by 
shareholders other than corporations who at the time of the adoption of the plan of liqui­
dation are owners of stock possessing' at least 80' pel' cent of the total combined voting' 
powei' exclusive of voting power possessed by stock owned by corporations of all classes 
of stock entitled to vote on the adoption of such plan of liquidation; 01' (b) in the case 
of a shareholder which is a corporation, only if evidence is submitted to the department of 
taxation which is satisfactory to it that written elections have been filed as provided by sec­
tion 333 of the U. S. intel'llall'evenne code of 1954 by corporate shareholders, other than 
an excluded corporation, which at the time of the adoption of such plan of liquidation are 
owners of stock possessing at least 80 pel' cent of the total combined voting power exclu­
sive of voting' power possessed by stock owned by an excluded corporation and by share­
holders who are not corporations of all classes of stock entitled to vote on the adoption of 
such plan of liquidation. 

(4) The gain of a corporate or noncorporate qualified electing shareholder upon the 
shares of the liquidating' corporation owned by him at the time of adoption of the plan of 
liquidation shall be recog'nized and taxed as a profit on disposition of such shares, but 
only to the extent of the greater of the following: (a) the portion of the assets received 
by him which consists of money, or of stock or securities acquired by the liquidating 
corporation after January 1,1955, 01' (b) his ratable share of the earnings and profits of 
the liquidating corporation accumulated after January 1, 1911, such eamings and profits 
to be determined as of the close of the month in which the transfer in liquidation occUl'red, 
but without diminution by reason of distributions made during' such month, but including 
in the computation thereof all amounts accruecl up to the date on which the transfer of all 
the property uncleI' the liquidation is completed. 

History: 1955 c. 571. 

71.334 Basis of property received in liquidatiolls. (1) GENERAL RULE. If prop­
erty is received in a distribution in partial or complete liquidation (other than a. dis­
trilmtion to which s. 71.333 applies), and if g'ain or loss is recognizecl on receipt of such 
property, then the basis of the property in the hands of the distributee shaU be the fail' 
market value of such property at the time of the distribution. 

(2) LIQUIDATION OF SUBSIDIARY. (a.) In geneml. If property is received by a cor­
poration in a distribution in complete liquidation of another corporation (within the 
meaning of s. 71.332 (2)), then, except as providecl in par. (b), the basis of the property 
in the hanc1s of the distributee shaU be the same as it would be in the hands of the trans­
feror. If property is received by a C0l1Joration in a transfer to which s. 71.332 (3) ap­
plies, ancl if pal'. (b) does not apply, then the basis of the property in the hands of the 
transferee shall be the same as it would be in the hands of the transferor. 

(b) Exception. If property is received by a. corporation in a distribution in com­
plete liquiclation of another corporation (within the meaning' of s. 71.332 (2)), and if 
the clistribution is pursuant to a plan of liquidation adopted not more than 2 years after 
the clate of the transaction described in this sentence (or, in the case of a series of trans­
actions, the clate of the last such transaction) ; anc1 stock of the distributing corpora­
tion possessing at least 80 pel' cent of the total combinecl voting power of all classes of 
stock entitlec1 to vote, anc1 at least 80 pel' cent of the total number of shares of all other 
classes of stock (except nonvoting' stock which is limited and preferred as to dividemls), 
was acquired by the distributee by purchase (as c1efined in pal'. (c)) elUTing a period of not 
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more than 12 months, then the basis of the property in the hands of the distributee shall 
be the basis of the stock with respect to which the distribution was made. For purposes 
of the preceding sentence, under rules prescribed by the department of taxation, proper 
adjustment in the basis of any stock shall be made for any distribution made to the dis­
tributee with respect to such stock before the adoption of the plan of liquidation, for any 
money received, for any liabilities assumed or subject to which the property was received, 
and for other items. 

(c) PW'chase clefined. For purposes of par. (b), the term "purchase" means any ae­
quisition of stock, but only if the basis of the stock in the hands of the distributee is not 
determined in whole or in part by reference to the basis of such stock in the hands of the 
person from whom acquired, or ilider sueh provisions of s. 71.03 (1) (g) as l'elate to the 
basis of property acquired by descent, devise, will or inheritance, and the stock is not 
acquired in an exchange to which s. 71.351 applies. 

(el) Dist'l'iblttee clefinecl. For purposes of this subsection, the tel1ll "distributee" means 
only the corporation which meets the 80 per cent stock ownership requirements specified 
in s. 71.332 (2). 

(3) PROPERTY REOEIVED IN LIQUIDATION UNDER SEOTION 71.333. If property was ae­
quired by a shareholder in the liquidation of a corporation in cancellation or redemption 
of stock, and with respeet to such acquisition gain was realized, but as a result of an elec­
tion made by the shareholder under s. 71.333, the extent to which gain was recogl1ized was 
determined under s. 71.333, then the basis shall be the same as the basis of such stock 
canceled or redeemed in the liquidation, decreased in the amount of any money received 
by the shareholder, and increased in the amount of gain recognized to him. 

History: 1955 c. 571. 

71.336 Gain or loss to corporation on liquidation; general rule. No gain or loss 
slmll be recognized to a corporation on the distribution of property in partial or complete 
liquida tion. 

History: 1955 C. 571. 

71.337 Gain or loss on sales or exchanges in connection with certain liquidations. 
(1) GENERAL RULE. If a corporation adopts a plan of complete liquidation, and within 
the 12-month period beginning on the date of the adoption of such plan, all of the assets 
of the corporation m'e distributed in complete liquidation, less assets retained to meet 
claims, then no gain or loss shall be recog11ized to such c011)oration from the sale or ex­
change by it of property within such 12-month period. 

(2) PROPERTY DEFINED. (a) In geneml. For purposes of sub. (1), the term "prop­
erty" does not include: 

1. Stock in trade of the corporation, or other propert.y of a kind which would prop­
erly be included in the inventory of the corporation if on hand at the close of the taxable 
year, and property held by the corporation primarily for sale to customers in the ordinary 
course of its trade or business, 

2. Instalment obligations acquil'ed in respect of the sale or exchange (without regard 
to whether such sale or exchang'e occurred before, on, or after the date of the adoption of 
the plan referred to in sub. (1) of stock in trade or other property described in subd. 1, 
and 

3. Instalment obligations acqllil'ed in respect of property (other than property de­
scribed in subd. 1) sold or exchanged before the date of the adoption of such plan of 
liquidation. 

(b) N o'll1'ecognition with respect to invento'I'Y in. ce1·tai11, cases. Notwithstanding par­
(a), if subst.antially all of the property described in pal'. (a) 1 which is attributable to a 
trade or business of the C011)Oration is, in accordance with this section, sold or exchanged 
to one person in one transaction, then for purposes of sub. (1) the terlll "property" in­
cludes sueh property so sold or exchanged, and instalment obligations acquired in respect 
of such sale or exchange. 

(3) LUIITATIONS. (a) L-iquiclations to 1vhich sect'ion 71.333 applies. This section 
shall not apply to any sale 01' exchange following the adoption of a, plan of complete liqui­
dation, if s. 71.333 applies with respect to such liquidation. 

(b) Liquicla#ons to which section 71.333 a}Jplie-s. In the case of a sale or exchang'e 
following' the adoption of a plan of complete liquidation, if s. 71.332 applies with respeet 
to such liquidation, then: 

1. If the basis of the property of the liquidating corporation in the hands of the dis­
trilmtee is determined under s. 71.334 (2) (a), this section shall not apply; or 

2. If the basis of the property of the liquidating corporation in the hands of the 
distributee is deterlllined uncleI' s. 71.334 (2) (b), this section shall apply only to that 
portion (if any) of the gain which is not greater than the excess of a. that portion of the 
basis (adjusted for any adjustment required under the second sentence of s. 71.334 (2) 
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(b» of the stock of the liquidating corporation which is allocable, under rules prescribed 
by the department of taxation to the property sold 01' exchanged, over b. the basis, in 
the hands of the liquidating corporation, of the property sold 01' exchanged. 

History: 1955 c. 571. 

71.346 Partial liquidation defined. (1) IN GENERAL. For purposes of eh. 71, a 
distribution shall be treated as in pHrtialliquidation of a corporation if: 

(a) The distribution is one of a series of distributions in redemption of all of the 
stock of the corporation pursuant to a plan; 01' 

(b) The distribution is not essentiaIly equivalent to a dividend, is in redemption of a 
part of the stock of the corporation pursuant to a plan, and occurs within the taxable 
year in which the plan is adopted 01' within the succeeding taxable year, including' (but 
not limited to) a. distribution which meets the requirements of sub. (2). 

(2) TERMINATION OF A BUSINESS. A distribution shall he treated as a. distribution 
described in sub. (1) (b) if the requirements of this subsection are met. 

(a) The clistribution is attributable to the corporation's ceasing to conduct, 01' consists 
of the assets of, a trade 01' business which has heen actively conducted tIn'oughout the 
5-year period immediately before the distrihution, which trade or business was not acquired 
hy the corporation within such period in a transaction in which gain 01' loss was recognized 
in whole or in part. 

(b) Immediately after the distribution the liquidating corporation is actively engaged 
in the conduct. of a trade or business, which trade or husiness was actively conducted 
throughout the 5-year period ending on the date of the distribution and was not acquired 
by the corporation within such period in a transaction in which gain 01' loss was recognized 
in whole 01' in part. 

(2a) Whether or not a distribution meets the requirements of sub. (2) shall be de­
termined without regard to whether 01' not the distribution is pro rata with respect to all 
of the shareholders of the corporation. 

(3) TREATMENT OF CERTAIN REDEMPTIONS. The fact that, with respect to a share­
holder, a distribution qualifies under s. 71.302 (1) (relating to rec1emptions treated as 
distributions in part 01' full payment in exchange for stock) hy reason of sueh distribu­
tion being substantially disproportionate shall not be taken into account in determining 
whether the distribution, with respect to sueh shareholder, is also a distribution in partial 
liquidation of the C011)Oration. 

History: 1955 c. 571. 

71.351 Transfer to corporation controlled by transferor. (1) GENERAL RULE. No 
gain 01' loss shall he recognized if property is transferred to a C0l1)Oration by one or more 
persons solely in exchange for stock or securities in such corporation and immediately 
after the exchange such person or persons are in control (as defined in s. 71.368 (3» of 
the corporation. For purposes of this section, stock 01' securities issued for services shall 
not be considered as issued in return for property. 

(2) REOEIPT OF PROPERTY. If sub. (1) would apply to an exchange hut for the fact 
that there is received, in addition to the stock or securities permitted to be received under 
sub. (1), other property 01' money, then gain (if any) to such recipient shall be recog­
nized, but not in excess of the amOlmt of money received, plus the fair market value of 
such other property received; al1dno loss to such recipient shall he recognized. 

(3) SPECIAL RULE. In determining' control, for pUl1)oses of tIns section, the fact that 
any corporate transferal' c1istributes part or all of the stock which it receives in the ex­
chang'e to its shareholders shall not be taken into accolmt. 

History: 1955 c. 571. 

71.354 Excha.nges of stock and securities in certain reorganiza.tions. (1) GENERAL 
RULE. (a) In geneml. No gain 01' loss shall be recognized if stock or securities in a 
corporation a party to a reorg'anization are, in pursuance of the plan of reorganization, 
exchanged solely for stock or secUl'ities in such corporation 01' in another corporation a 
party to the reorganization. 

(b) LhnitaNon. Paragraph (a) shall not apply if the principal amount of any sucli 
securities received exceeds the prineipal amount of any such securities surrendered, 01' any 
such secmities are received and no such secmities are surrendered. 

(2) EXCEPTION. (a) In genemZ. Subsection (1) shall not apply to an exchange in 
pursuace of a plan of reorganization within the meaning of s. 71.368 (1) (a) 4, unless: 
the corporation to which the assets are transferred acquired substantially all of the assets 
of the transferor of such assets; and the stock, secmities and other properties received 
by such transferor, as well as the other properties of such transferor, are distributed in 
pursuance of the plan of reorganization. 

(3) CERTAIN R.AILROAD REORGANIZATIONS. Notwithstanding' any other provision of 
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ch. 71, sub. (1) (a) and s. 71.356 shall apply with respect to a plan of reorganization 
(whether or not a reorganization within the meaning of s. 71.368 (1» for a railroad 
approved by the interstate commerce commission under section 77 of the bankruptcy act, 
or under section 20b of the interstate commerce act, as being' in the public interest. 

History: 1955 c. 571. 

71.355 Distribution of stock and securities of a controlled corporation. (1) EFFECT 

ON DISTRIBUTEES. (a) Ge'Jwfal fule. If: 
1. A corporation (referred to in this section as the "distributing corporation") dis­

tributes to a shareholder, with respect to its stock, or distributes to a security holder, in 
Exchange for its securities, solely stock or securities of a corporation (refelTed to in this 
section as "controlled corporation") which it controls immediately before the distribution, 

2. The transaction was not used principally as a device for the distribution of the 
earnings and profits of the distributing corporation or the controlled corporation or both 
(but the mere fact that subscquent to the distribution stock or securities in one or more 
of such corporations are sold or exchanged by all or some of the distrilmtees (other than 
pursuant to an arrangement negotiated or agreed upon prior to such distribution) shall 
not be construed to mean that the transaction was used principally as such a device), 

3. The requirements of sub. (2) (relating' to active businesses) are satisfied, and 
4. As part of the distribution, the distributing' corporation distributes all of the stock 

and securities in the controlled corporation held by it immediately before the distribution, 
or an amount of stock in the controlled corporation constituting control within the mean­
ing of s. 71.368 (3), and it is established to the satisfaction of the department of taxation 
that the retention by the distributing corporation of stock (or stock and securities) in the 
controlled corporation was not in pursuance of a plan having as one of its pl'incipal pur­
poses the avoidance of income tax, then no gain or loss shall be l'ecognized to (and no 
aJllount shall be includible in the income of) such sha~reholdel' or security holder on the 
receipt of such stock or securities. 

(b) Non 1)'1'0 rata clist1'ib'utions, eta. Paragl'aph (a) shall 1)e applied without regaTd 
to the following: 

1. -Whether or not the distribution is pro rata with respect to all of the shareholders 
of the distributing cOl'poration, 

2. Whether or not the shal'eholder surl'enders stock in the distributing' C011)Oration, 
and 

3. Whether or not the distribution is in pursuance of a plan of reorganization (within 
the meaning of s. 71.368 (1) (a) 4). 

(c) Li1nitaUon. Paragraph (a) shall not apply if the principal amount of the secu­
rities in the controlled corporation which al'e received exceeds the pl'incipal amount of 
the securities which are SUlTendered in connection with such distribution, or securities in 
the controlled corpol'ation aTe received and no securities al'e SUlT8ndered in connection 
with such distribution. For pUl1)oses of this sect.ion (other than par. (a) 4) and so much 
of s. 71.356 as relates to this section, stock of a controlled cOl'poration acquired by the 
distributing' corporation by reason of any transaction which occurs within 5 years of the 
distribution of such stock and in which gain or loss was recognized in whole or in part, 
shall not be treated as stock of sueh controlled corporation, but as other property. 

(2) REQUIREllIENTS AS TO ACTIVE BUSINESS. (a) 11~ ge~w1'al. Subsection (1) shall 
apply if eithel': 

1. The distributing corporation, and the controlled corporation (01', if stock of more 
than one controlled corporation is distributed, each of such cOl'porations), is engaged im­
mediately after the distribution in the active conduct of a trade or business, or 

2. Immediately before the distribution, the distributing cOl'poration had no assets other 
than stock or securities in the controlled corporations and each of the controlled C01'pO­
rations is engaged immediately after the distribution in the active conduct of a trade or 
business. 

(b) Definition. For the purposes of par. (a), a corporation shall be treated as en­
gaged in the active conduct of a trade OJ; business if and only if: 

1. It is eng-ag'ed in the active conduct of a trade or business, or substantially all of its 
assets consist of stock and securities of a C011)omtion controlled by it (immediately after 
the distribution) which is so engaged, 

2. Such trade or business has been actively conducted throug'hout the 5-yeaT period 
ending on the date of the distribution, 

3. Such trade or business was not acquired within the period described in subd. 2 in 
a tra.nsaction in which gain or loss was recognized in whole or in part, and 

4. Control of a corporation which (at the time of acquisition of control) was conduct­
ing such trade or business was not acquired directly (or t.hrough one or more cOl1Jorations) 
by another corporation within the period descl'ibed in subd. 2, or was so acquired by an­
other c0l1)Oration within such period, but such control was so acquired only by reason 
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of transactions in which gain or loss was not recognized in whole or in part, or only by 
reason of such transactions combined with acquisitions befo.re the beginning of such 
period. 

History: 1955 c. 571. 

71.356 Receipt of additional consideration. (1) GAIN ON EXOHANGES. (a) Rec­
ognition of gain. If s. 71.354 01' 71.355 would apply to an exchange but for the fact that 
the property received in the exchange consists not only of property permitted by s. 71.354 
01' 71.355 to be received without the recognition of gain but also of other property 01' 

money, then the gain, if any, to the recipient shall be recognized, but in an amount not in 
excess of the sum of such money and the fail' market value of such other property. 

(b) T1·ea.tment as cUviclencl. If an exchange is described in pal'. (a) but has tho effect 
of the distribution of a dividend, then there shall be treated as a dividend to each dis­
triJmtee such an amount of the goain recognized under pal'. (a) as is not in excess of his 
ratable share of the undistributed earnings and profits of the corporation accumulated 
after January 1,1911. The remainder, if any, of the gain recognized under pal'. (a.) shall 
be treated as gain from the exchange of property. 

(2) ADDITIONAL OONSIDERATION RECEIVED IN CERTAIN DISTRIBUTIONS. If s. 71.355 
would apply to a. distribution but for the fact that the property received in the distribu­
tion consists not only of property permitted by s. 71.355 to be received without the recog­
nition of gain, but also of other property or money, then an amount equal to the smn of 
such money and the fair market value of such other property shall be treated as a dishoi­
bution of property to which s. 71.301 applies. 

(3) Loss. If s. 71.354 would apply to an exchange, 01' s. 71.355 would apply to an 
exchange or distriJmtion, hut for the fact that the property received in the exchange or 
distribution consists not only of property permitted by s. 71.354 or 71.355 to be received 
without the recognition of gain or loss, but also of other property 01' money, then no loss 
from the exchange or distribution shall be recognized. 

(4) SEOURTTIES AS OTHER PROPERTY. For purposes of this section: 
(a) In geneml. Except as provided in pal'. (b), the term "other property" includes 

securities. 
(b) Exceptions. 
1. Securities with respect to which nonrecognition of gain would be permitted. The 

term "other property" does not include securities to the extent that, under s. 71.354 01' 

71.355, such securities would be permitted to be received without the recognition of gain. 
2·. Greater principal amount in s. 71.354 exchange. If in an exchange described in s. 

71.354 (other than sub. (3) thereof), securities of a corporation a party to the reOl'gan­
ization are surrendered and securities of any corporation a party to the reorganization 
are received, and the principal amount of such securities received exceeds the principal 
amount of such securities sUl'l'endered, then, with respect to such securities received, the 
term "other property" means only the fair market value of such excess. For pUl1)oses of 
this subdivision and subd. 3, if no securities are SUl'l'endered, the excess shall be the entire 
principal amount of the securities received. 

3. Greater principal amount in s. 71.355 transaction. If, in an exchange or distribution 
described in s. 71.355, the principal amount of the securities in the controlled corporation 
which are received exceeds the principal amount of the securities in the distributing' cor­
poration which are sUl'1'endered, then, with respect to such securities received, the term 
"other property" means only the fair market value of such excess. 

HistOI'Y: 1955 c. 571. 

71.357 Assumption of liability. (1) GENERAL RULE. Except as provided in subs. 
(2) and (3), if the taxpayer receives property which woulc1 be permitted to be received 
under s. 71.351, 71.361 or 71.371, without recognition of goain if it were the sole consid­
eration, and as part of the consideration, another party to the exchange assumes a lia­
bility of the taxpayer, or acquires from the taxpayer property subject to a liability, then 
such assumption or acquisition shall not be treatec1 as money or other property, and shall 
not prevent the exchange from being within the provisions of s. 71.351, 71.361 01' 71.371, 
as the case may be. 

(2) TAX AVOIDANOE PURPOSE. (a) In. general. If, taking' into consideration the na­
ture of the liability and the circumstances in the light of which the arrangement for the 
assumption or acquisition was made, it appears that the principal pUl1)ose of the tax­
payer with respect to the assumption 01' acquisition described in sub. (1) was a purpose 
to avoid income tax on the exchange, or if not such pUl1)ose, was not a bona fide business 
purpose, then such assumption or acquisition (in the total amount of the liability as­
sumed or acquired pursuant to such exchange) shall, for purposes of s. 71.351, 71.361 or 
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71.371 (as the case may be) be considered as money received by the taxpayer on the ex­
change. 

(b) BW'dmz, of proof. In any suit or proceeding where the burden is on the taxpayer 
to prove such assumption 01' acquisition is not to be treated as money received by the 
taxpayer, such burden shall not be considered as sustained unless the taxpayer Sl1stains 
such burden by the clear preponderance of the evidence. 

(3) LIABILITIES IN EXCESS OF BASIS. (a.) In the case of an exchange to which s. 
71.351 applies, or to which s. 71.361 applies by reason of a plan of reorganization within 
the meaning of s. 71.368 (1) (a) 4, if the sum of the amount of the liabilities assumed, 
plus the amount of the liabilities to which the property is subject, exceeds the total of the 
basis of the property transferred pursuant to such exchange, then such excess shall be 
considered as a gain from the sale 01' exchange of property. 

(b) Exception. Paragraph (a) shall not apply to any exchange to which s. 71.357 
(2) (a) applies odo which s. 71.371 applies. 

History: 1955 c. 571. 

71.358 Basis to distributees. (1) GENERAL RULE. In the case of an exchange to 
which s. 71.351, 71.354, 71.355, 71.356, 71.361 or 71.371 (2) applies: 

(a.) Nonrecognition, lJ'I'olJeI·ty. The basis of the property permitted to be received 
lllder such section witllOut the recognition of gain 01' loss shall be the same as that of the 
property exchanged decreased by the fair market value of any other property (except 
money) received by the taxpayer, and the amount of any money received by the taxpayer, 
and increased by the amount which was treated as a dividend, and the amount of gain to 
the taxpayer which was recognized on such exchange (not including any portion of such 
gain which was treated as a dividend). 

(b) Othel' lJ1'operty. The basis of any property (except money) received by the tax­
payer shall be its fair market value. 

(2) ALLOOATION OF BASIS. (a) In general Under rules prescribed by the depart­
ment of taxation, the basis determined under suh. (1) (a.) shall be allocated among the 
properties permitted to be received without the recognition of gain or loss. 

(b) Special1'Ztle for section 71.355. In the case of an exchange to which s. 71.355 (or 
so much of s. 71.356 as relates to s. 71.355) applies, then in malting' the allocation under 
pal'. (a), there shall be taken into account not only the property so permitted to be re­
ceived without the recognition of gain or loss, but also the stock or seclU'ities (if any) of 
the distributing corporation which are retained, and the allocation of basis shall be made 
among all such properties. 

(3) TRANSACT'lONS WHICH ARE NOT EXCHANGES. For plU'poses of this section, a, dis­
tribution to which s. 71.355 (or so much of s. 71.356 as relates to s. 71.355) applies shall 
be treated as an exchange, and for such pUl1)oses the stock and securities of the distributing 
corporation which are retained shall be treated as slU'rendered, and received back, in the 
exchange. 

(4) ASSUMPT'lON OF LIABILITY. Where, as part of the consideration to the taxpayer, 
another party to the exchange assumed a, liability of the taxpayer or acquired from the 
taxpa,yer property subject to a liability, such assumption 01' acquisition (in the amount 
of the liability), shall, for purposes of this section, be treated as money received by the 
taxpayer on the exchange. 

(5) EXOEPTION'.. This section shall not apply to property acquired by a, corporation 
by the issuance of its stock or securities as consideration in whole or in part for the trans­
fer of the property to it. 

History: 1955 c. 571. 

71.361 Nonrecognition of gain or loss to corporations. (1) GENERAL RULE. No 
gain or loss shall be recognized if a corporation a party to a reorg'anization exchanges 
property, in pursuance of the plan of reorganization, solely for stock or securities in an­
other corporation a party to the reorganization. 

(2) EXOHANGES NOT SOLELY IN KIND. (a) Gain,. If sub. (1) would apply to an ex­
change but for the fact that the property received in exchange consists not on.ly of stock 
or securities pe1111ittedl)y sub. (1) to be received without the recognition of gain, but also 
of other property or money, then: 

1. If the corporation receiving such other property 01' money distributes it in pursuance 
of the plan of reorganization, no gain to the corporation shall be recognized from the 
exchange, but 

2. If the corporation receiving such other property or money does not distribute it in 
pursuance of the plan of reorganization, the gain, if any, to the corporation shall be rec­
ognized, but in an amOlmt not in excess of the sum of snch money and the fail' market 
value of such other property so l'e('Pivecl, ·wHeh i~ not so cl~strihlltf'r1. 
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(b) Loss. If sub. (1) would apply to an exchange but for the fact that the property 
received in exchange consists not only of property permitted by sub. (1) to be received 
without the recognition of gain or loss, but also of other property or money, then no loss 
from the exchange shall be recog11ized. 

History: 1955 c. 571. 

71.362 Basis to corporations. (1) PROPERTY AOQUIRED BY ISSUANCE OF STOOK OR AS 
PAID-IN SURPLUS. If property was acquired on or after January 1, 1955, by a corporation 
in connection with a transaction to which s. 71.351 (relating' to transfer of property to 
corporation controlled by transferor) applies, or as paid-in surplus or as a contribution 
to capital, then the basis shall be the same as it would be in the hands of the transferor, 
increased in the amount of gain recog11ized to the transferor on such transfer. 

(2) TRANSFERS TO OORPORATIONS. If property was acquired by a corporation in con­
nection with a reorganization to which ss. 71.351 to 71.368 apply, then the basis shall be 
the same as it would be in the hands of the transferor, hICl'eased in the amount of gain 
recognized to the transferor on such transfer. This subsection shall not apply if the prop­
erty acquired consists of stock or securities in a corporation a party to the reorganization, 
lUlless acquired by the issuance of stock or securities of the transferee as the consideration 
in whole or in part for the transfer. 

(3) SPECIAL RULE FOR OERTAIN OONTRIBUTIONS TO OAPITAL. (a) P1·ope1·ty other thM~ 
1noney. Notwithstanding sub. (1), if property other than money is acquired by a cor­
poration, on or after January 1, 1955, as a contribution to capital, and is not contributed 
by a shareholder as such, then the basis of such property shall be zero. 

(b) lJloney. Notwithstanding sub. (1), if money is received by a corporation, on or 
aiter J anum:y 1, 1955, as a contribution to ca.pital, and is not contributed by a shareholder 
as such, then the basis of any property acquired with such money during' the 12-month 
period beginning on the day the contribution is received shall be reduced by the amount 
of such contribution. The excess (if any) of the amount of such contribution over the 
amount of the reduction under the preceding sentence shall be al)plied to the reduction 
(as of the last day of the period specified in the preceding sentence) of the basis of any 
other property held by the taxpayer. The particular properties to which the reductions 
required by this paragraph shall be allocated shall be determined under rules prescribed 
hy the department of taxation. 

HistOIOY: 1955 c. 571. 

71.368 Definitions relating to corpora.te reorganizations. (1) REORGANIZATION. 
(a) I1~ gen,eral. For purposes of ss. 71.301 to 71.368, the term "reorganization" means: 

1. A statutory merg'er or consolidation; 
2. The acquisition by one corporation, in exchange solely for all or a part of its vot­

ing stock, of stock 01' another corporation if, immediately after the acquisition, the ac­
quiring corporation has control of such other corporation (whether or not such acquiring 
corporation had control immediately before the acquisition) ; 

3. The acquisition by one corporation, in exchange solely for all or a paJ.i; of its vot­
ing' stock (or in exchmlge solely for all or a part of the voting stock of a corporation 
which is in control of the acquiring corporation), of substantially all of the properties of 
another cOl1)oration, but in determining' whether the exchange is solely for stock the as­
sumption by the acquiring corporation of a liability of the other, or the fact that property 
acquired is subject to a liability, shall be disregarded; 

4. A transfer by a corporation of all or a pad of its assets to another COll)Oration if 
immec1ia tely after the transfer the transferor, or one or more of its shareholders (including 
persons who were shareholders immec1iately before the transfer), or any combination 
thereof, is in control of the corporation to which the assets are transferred; but only if, in 
pursuance of the plan, stock or securities of the corporation to which the assets are trans­
ferrec1 are distributed in a transaction which qualifies Ullder s. 71.354, 71.355, or 71.356; 

5. A recapitalization; or 
6. A mere change in idcntity, form, or place of org'anization, however effected. 
(b) Special 1'ules. 1. Reorganization described in par. (a) 3 and 4. If a transaction 

is described in par. (a) 3 and 4, then, for purposes of ch. 71, such transaction shall be 
treated as described only in pal'. (a) 4. 

2. Additional consideration in certain cases. If one corporation acquiTes SUbstantially 
all of the propedies of another corporation, the acquisition would qualify under par. (a) 
3 but for the fact that the acquiring corporation exchanges money or other property in 
addition to voting stock, and the acquiring' corporation acquires, solely for voting stock 
described in par. (a) 3, property of the other corporation having a fair market value 
which is at least 80 per cent of the fair market value of all of the property of the other 
c0l1)Oration, then such acquisition shall (subject to subel. 1) be treated as qualifying' under 
par. (a) 3. Solely for the purpose of determining whether clause (a) of the preceding 
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sentence applies, the amount of any liability assumed by the acquiring corporation, and 
the amount of any liability to which any property acquired by the acquiring corporation 
is subject, shall be treated as money paid for the property. 

3. Transfers of assets to subsidiaries in certain cases. A transaction otherwise quali­
fying under pa.r. (a) 1 or 3 shall not be disqualified by reason of the fact that part or all 
of the assets which were acquired in the transaction are transfelTed to a corporation con­
trolled by the corporation acquiring such assets. 

(2 ) PARTY TO A REORGANIZATION. For purposes of ss. 71.351 to 71.368, the term "a 
party to a reorganization" includes a corporation resulting from a reorganization, and 
both corporations, in the case of a reorganization resulting from the acquisition by one 
corporation of stock or properties of another. In the case of a reorganization qualifying 
under sub. (1) (a) 3, if the stock exchanged for the properties is stock of a corporation 
which is in control of the acquiring corporation, the term "a party to a reorganization" in­
cludes the corporation so controlling the acquiring corporation. In the case of a reorgani­
zation qualifying under sub. (1) (a) lor 3 by reason of sub. (1) (h) 3, the term "a paTty 
to a reorganization" includes the corporation controlling the corporation to which the 
acquired assets are transferred. 

(3) CONTROL. For purposes of ss. 71.301 to 71.368, thE'! term "control" means the 
ownership of stock possessing at least 80 per cent of the total combined voting power of 
all classes of stock entitled to vote and at least 80 pel' cent of the total number of shaTes 
of all other classes of stock of the C0l1) oration. 

History: 1955 c. 571. 

71.371 Reorganization in certain receivership and bankruptcy proceedings. (1) 
EXOHANGES BY CORPORATIONS. (a) 111· genej·al. No gain 01' loss shall be recog'nized if 
l)1'operty of a corporation (other than a railroad corporation, as defined in section 77 (m) 
of the bankruptcy act (49 Stat. 922; 11 USC 205)) is transferred in pursuance of an 
order of the comt having jurisdiction of such corporation in a receivership, foreclosure, 
or similar proceeding, 01', in a proceeding under chapter X of the bankruptcy act (52 
Stat. 883-905; 11 USC, ch. 10) or the corresponding provisions of prior law, to another 
corporation organized or made use of to effectuate a plan of reorganization approved by 
the court in such proceeding, in exchange solely for stock or securities in such other COl'})O­
ration. 

(b) Gahl· fj'om exchnnges not solely in kincl. If an exchange would be within the pro­
visions of pal'. (a) if it were not for the fact that the property received in exchange con­
sists not only of stock or secmities permitted by pa;r. (a) to be received without the recog­
nition of g'ain, but also of other property or money, then if the corporation receiving such 
other property or money distributes it in pursuance of the plan of reorg'anization, no gain 
to the corporation shall be recognized from the exchange, but if the corporation receiving 
such other property 01' money does not distribute it in pursuance of the plan of reorgan­
ization, the gain, if any, to the corporation shall be recognized, but in an amount not in 
excess of the sum of such money and the fail' market value of such other property so re­
ceived, which is not so distributed. 

(2) EXOHANGES BY SECURITY HOLDERS. (a.) In genej·al. No gain 01' loss shall be 
recognized on an exchange consisting of the relinquishment or exting'lushment of stock or 
secnrities in a cOl,})oration the plan of rcorganization of which is approved by the court 
in a proceeding described in sub. (1), in consideration of the acquisition solely of stock 
or securities in a. corporation organized or made use of to effectuate such plan or reor­
ganiza.tion. 

(b) Gaij~ fmin exc71a.nge.s not sole~lj in kincl. If an exchange would be within the pro­
visions of pal'. (a) if it were not for the fact that the property received in exchange con­
sists not only of property permitted by par. (a) to be received without the recognition of 
gain, but also of other property 01' money, then the gain, if any, to the recipient shall be 
recognized, but in an amount not in excess of the sum of such money and the fair ma;l'ket 
value of such other property. 

(3) Loss FROM EXOHANGES NOT SOLELY IN KIND. If an exchange would be within 
the provisions of sub. (1) (a) or (2) (a.) if it were not for the fact that the property re­
ceived in exchange consists not only of property permitted by sub. (1) (a) or (2) (a) to he 
received without the recognition of gain or loss, but also of other property or money, then 
no loss from the exchange shall be recognized. 

(4) ASSUJlIPTION OF LIABILITIES. In the case of a. transaction involving an assump­
tion of a liability or the acquisition of property subject to a liability, the rules provided in 
s. 71.357 shall apply. 

History: 1955 c. 571. 

71.372 Basis in connection with certain receivership and bankruptcy proceedings. 
If property was acquired by a corporation in a transfer to which s. 71.371 (1) applies, so 
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much of s. 71.371 (3) as relates to s. 71.371 (1) (a) applies or the corresponding provi­
sions of prior la,w apply, then notwithstanding the provisions of section 270 of the bank. 
ruptcy act (54 Stat. 709; 11 USC 670), the basis in the hands of the acquiring corpora­
tion shall be the same as it would be in the hands of the corporation whose property was 
so acquired, increased in the amount of gain recognized to the corporation whose property 
was so acquired lmder the law applicable to the year in which the acquisition occurred, 
and such basis shall not be adjusted by reason of a discharge of indebtedness in pursu­
ance of the plan or reorganization under which such transfer was made. 

History: 1955 c. 571. 

71.373 Loss not recognized in certain railroad reorganizations. (1) NONRECOGNI­

TION OF LOSS. No loss shall be recognized if property of a railroad corporation, as de­
fined in section 77 (m) of the bankruptcy act (49 Stat. 922; 11 USC 205), is transferred 
in pursuance of an order of the court hnving jurisdiction of such corporation in n receiv­
ership proceeding, or in n proceeding lmder section 77 of the bankruptcy act, to a rail­
road corporation (as defu18d in section 77 (m) of the bankruptcy act) org'anized or made 
use of to effectuate a plan of reorganization approved by the court in such proceeding. 

(2) BASIS, (n) Ra,ilroacl CO'l'p01'a#ons. If the property of a railroad corporation 
(as defined in section 77 (m) of the banlmlptcy act) was acquired after December 31, 
1938, in pursuance of an order of the court having jurisdiction of such corporation in a 
receivership proceeding, or in a proceeding' under section 77 of the bankruptcy act, and 
the acquiring' corporation is a railroad corporation (as defined in section 77 (m) of the 
bankruptcy act) organized or made use of to effectuate a plan of reorganization approved 
by the courts in such proceeding, the basis shall be the same as it would be in the hands 
of the railroad corporation whose property was so acquired. 

(b) P1'OlJe1'ty acqu-i1'ecl by st1'eet, s'ubw'ban 01' intenwba,n. elect1'ic 'railwa,y C01'po1'af'ion, 
If the property of any street, suburban or interurban electric railway corporation en­
gaged as a common carrier in the transportation of persons or property in interstate com­
merce was acquired aiter December 31, 1934, in pursuance of an order of the court hav­
ing jurisdiction of such corporation in a proceeding' under section 77B of the bankruptcy 
act (48 Stat. 912), and the acquiring corporation is a street, suburban 01' interurban elec­
tric railway engaged as a common canier in the transportation of persons or property in 
interstate commerce, organized or made use of to effectuate a plan of reorg'anization ap­
proved by the court in such proceeding, then, notwithstanding the provisions of section 
270 of the bankruptcy act (52 Stat. 904; 11 USC 670), the basis shall be the same as it 
would be in the hands of the corporation whose property was so acquired. 

History: 1955 c. 571. 




