
81.01 TOWN HIGHWAYS 1548 

CHAPTER 81. 

81.01 
81. 02 

81. 03 
81.04 
81.05 
81. 06 

81.07 

81.08 

81.11 
81.12 

81.14 

TOWN HIGHWAYS. 

Highways; duties of town board. 
Superintendent; appointment; com-

pensation; bond; higlnvay districts. 
Superintendent of highways; duties. 
Highway fnnds disbursed. 
",VaterV\rays; lllaintenance by to,yns. 
Entry on lands; purposes; road 11la-

terials in high-ways. 
Entry on lands; appraisal of damages; 

appeals therefrom. 
Temporary highways and detours; 

danlages. 
Higlnvay taxes; asseSSlnent; amount. 
To"rn higlyway tax; emergency levy; 

limit of; anticipation and collection. 
Higlnvays; refusal of town to open; 

appeal to county board; cost of open­
ing. 

81.15 Damages caused by highway defects; 
liability of town and county. 

81.16 Officers, when liable for highway de· 
fects. 

81.17 Highway defects; liability of wrong· 
doer; procedure. 

81.35 Tunnel under highway by landowner. 
81.36 Engines upon highways; regulations; 

damages. 
81.38 Town bridges; construction and reo 

pair; county aid. 
81.39 Special town tax for repair of bridges. 
81.42 Dams used for bridges. 
81.43 Street assessments in towns in Mil· 

waukee county. 

81.01 Highways; duties of town board. The town board shall have the care and 
supervision of all highways in the town, except as otherwise provided. The town board 
shall : 

(1) Appoint in writing if it deems advisable a superintendent of highways to super· 
vise, under the direction of the board, the construction and repair of said highways and 
bridges and fix the compensation and the amount of the bond of such superintendent. 
\I'here no superintendent of highways is appointed, it shall be the duty of the town board 
to perfol'ln all the duties that are prescribed by law for the superintendent of highways 
to perform. 

(2) Provide the superintendent of highways with necessary forms and books made in 
compliance with standards prescribed by the state highway commission. 

(3) Provide machinery, implements, material and equipment needed to construct and 
repair said highways and bridges, and for that purpose may acquire by purchase or by 
condemnation in the manner provided by chapter 32 gravel pits and stone quarries, but 
the total sum spent under this subsection shall not exceed $3,000 in any year, unless a 
greater snm be authorized by the town meeting. 

(4) Compel the superintendent of highways from time to time to perform his official 
duties. 

(5) Erect and repair guideboards where deemed necessary on main traveled highways. 
(6) Assess the highway taxes in their town in each year. 
(7) Expend for highway purposes so much of the income taxes of the town as the 

board shall deem best. 
(S) Direct when and where all town moneys received from highway taxes and other 

available highway funds shall be expended. 
(9) Designate highways that shall be known as dragged roads, and divide the same 

into sections, and to appoint dragmen for each section whose duty it shall be to drag his 
section under the direction of the town board, or to contract to have any section dragged, 
and fix the compensation therefor, preference to be given to occupants of lands abutting 
such road. 

(10) Enter any private lands with their employes and agents for the purposes of re­
moving weeds and brush and of erecting 01' removing such fences as may be necessary to 
keep hig'hways reasonably free from snow and open for travel during the winter season. 

History: 1951 c. 107. 

81.02 Superintendent; appointment; compensation; bond; highway districts. The 
town board may appoint more than one superintendent of highways. If more than one is 
appointed the town board shall divide the town into as many districts as there are super­
intendents. The districts shall be numbered and a superintendent shall be assigned to eacll 
district. The term of office of highway superintendents shall be one year from the date of 
their appointment. A superintendent of highways may be compensated by a regular sal­
ary or by a per diem allowance, to be paid out of the highway fund 01' out of the general 
fund of the town. In addition to his salary or pel' diem compensation the superintendent 
may be paid out of either of said funds a stated amount for the maintenance and upkeep 
of a horse or automobile or motor truck. Such superintendent before he enters upon his 
duties shall execute an official bond in such sum as the town board shall require, with sure. 
ties to be approved by the board, and file said bond "itl] the town clerk. 
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81.03 Superintendent of highways; duties. The superintendent of highways shall 
supervise the construction and maintenance of all highways in his district required to be 
maintained by the town, and keep them passable at all times, and perform such other 
services in connection with said highways as the town hoard requires, and keep a full 
account of all his receipts and dishursements. He may make such arrangement for the 
prosecution of his work as he deems necessary and appoint such fOl'emen as the highway 
work requires. When any highway uncleI' his charge hecomes impassable he shall put the 
same in passahle condition as soon as practicable. He shall make a complete and full 
report of all funds received and disbursed by him whenever requested so to do by the 
town board, and shall also make a complete and full report to each annual town meeting. 
The superintendent, and in his absence the town board, shall immediately upon notice of 
its existence fill 01' remove any depression, ditch, hump 01' embankment which impedes the 
use of any highway in his district. 

81.04 Highway funds disbursecl. All payments for work performed and materials 
furnished on town highways and payahle out of town funds shall be by order drawn upon 
the town treasurer and signed by the town clerk and countersigned hy the town chairman, 
but in a town where there is a superintendent of highways no o1'(ler shall be drawn until 
the claim therefor has been certified by the superintendent of hig'hways to be correct and 
due and has been entered in the books of the superintendent, showing the date, amount and 
nature of the claim. 

81.05 Waterways; maintenance by towns. The town hoard of any town in which 
is situated any waterway suitahle for general and useful navigation hy boats and launches 
may, by order to be reconled by the town clerk, adopt Lhe same as a public waterway of 
the town and may thereupon expend highway funds in the improvement andmaintenanee 
of the navigahility thereof. But no amount in excess of $200 shall be expended on any 
such waterway in any year except in pursuance of a special appropriation therefor, voted 
at the annual town meeting. No town shall hecome liable in damages hy reason of any 
clefect 01' insufficiency of such a water highway. 

81.06 Entry on lands; purposes; road materials in highways. The town board may 
enter upon any lands near any highway in the town and there construct necessary (h'ains 
or ditches or embankments for the improvement or protection of the highway; and may 
enter upon any unimproved lands neal' any highway in the town and take stone, gTavel, 
sand, clay, earth 01' trees for the purposes of improving any hig'hway, but shall carefully 
avoid doing any unnecessary injury to the premises; and may take stone, gravel 01' other 
suitable materials within the highway of the town to improve any highway therein. No 
such material shall be removed from any town without the consent of the town board 
unless the highway-on which the same is found is maintained by the county, in which case 
the county may use the same for any highway purpose. 

81.07 Entry on lands; appraisal of damages; appeals therefrom. The owner 01' 
occupant of lands entered upon 01' used for any of the purposes mentioned in sections 
81.01 and 81.06 may apply to the town board to appraise the resulting damages, and such 
damages may be determined by agreement. If they are unable to agree upon the damages 
the board shall make and file an award of damages, and the owner or occupant may appeal 
from said award within the time and in the manner provided by section 80.24, and the 
proceedings on such appeal shall be governed by section 80.24 and following sections. 

81.08 Temporary highways and detours; damages. (1) When any highway shall 
be practically impassable or be dangerous to travel or when it shall be deemed necessary 
on account of construction or repair work thereon 01' for other reasons to suspend travel 
thereon 01' upon any part of such highway, the town hoard may U]1011 its own motion lay 
out and open temporary highways for the accommodation of publie travel through any 
lands. The board may contract in writing with the owner or occupant, 01' both, of any 
land through which it proposes to layout siwh temporary highways, as to the location of 
the same, and the damages he is to receive, which contract shall be filed with the town 
clerk. In the absence of such contract the board shall determine by a written 01'(1er filed 
with the town clerk both the location and the damages, and may immediately open such 
tfomporary highway~. Such highways shall exist ~nly so l?ng as. needed and shall b~ deemed 
vacated and discontmued when the permanent hlg'hway IS agam opened for publIc travel. 

(2) The owner or occupant of any land occupied hy such temporary highway may at 
any time after it is opened and within 30 days after it is so vacated or discontinued apply 
to the town board to determine his damages; and thereafter the same proceedings may 
be had as in the case of a claim for damages under section 81.07. 

(3) In case such temporary highway is opened in connection with 01' on account of 
road and bridge construction the damages agreed upon or awarded pursuant to this sec-



81.11 TOWN HIGHWAYS 1550 

tion Illay be treated as part of the construction cost and paid out of the construction funds 
in the customary mannElr of disbursing the same. 

81.11 Highway taxes; assessment; amount. (1) The town board, after each annual 
town meeting and prior to the first day of November following, shall assess the highway 
taxes for the ensuing year, and certify the same to the town clerk to be by him entereu 
in the llext town tax roll and collected as other town taxes are entered and collected. 

(2) In addition to the highway taxes voted by the town meeting, the hoard may assess 
not less than one nor more than 7 mills on the dollar of the taxable property of the town, 
but the total highway taxes voted by the town meeting alldlevied by the tOWll hoard pur­
suant to this sectioll shall not exceed 10 mills on the dollar. 

(3) No town containing less than 500 inhahitants shall levy 01' collect in any year 
a highway tax of more than $3,000, exclusive of the amount levied under sedions 8a.Ol to 
83.14; and no town containing 2 congressional townships or more and more than 500 in­
habitants a tax of more than $4,000 in any year, exclusive of the amount levied under 
sections 83.01 to 83.14 and of the mill taxes levied by the town board, upon its own author­
ity without direction from the town meeting. 

(4) No taxes shall he levied pursuant to this section which shall have the effect of 
increasing the total levy of taxes for all town purposes above the limit of one and one­
fourth pel' cent of the assessed valuation of the town for the preceding year. 

(5) The town board, upon its own authority and without direction from the annual 
town meeting, may levy and collect a tax on property located in a recorded plat situated 
in a town requiring the approval of such town board, and adjoining a private road used 
by the public located therein, and on property adjoining, where the owner regularly uses 
snch road which is not a portion of allY town, county, state or federal highway system, 
not exceeding 3 mills for each dollar of assessed valuation thereof. 'I.'he proceeds of such 
tax shall be expended for the improvement and maintenance of any private roads used 
by the public located within such recorded plat. The town board shall not expend any of 
such funds upon a private driveway. 

81.12 Town highway tax; emergency levy; limit of; anticipation and collection. 
(1) Whenever the highway funds provided or available therefor shall be insufficient to 
keep the highways open and in repair, the town board may levy a special or emergency 
highway tax, but not to exceed two and one-half mills on the dollar, and saiel tax shall be 
certified and entered in the tax roll and collected and expended as other hig'h way taxes are. 
Not more than one levy shall be made in any year under this section and the amount levied 
shall not exced $600. The limits contained in section 81.11 and subsection (1) of section 
60.18 shall not apply to taxes levied pursuant to this section. 

(2) To render such tax avail a ble and in anticipation of its collection, the town board 
may either borrow not exceeding the amount of said tax 01' may issue interest-bearing town 
orders, and the tax when collected shall constitute a special fund and shall be used so far 
as needed to pay the cleht so incurred or the orders so issued. The total amount horrowed 
or the total amount of orders issued pursuant to this section shall not exceed the amount 
of the tax and the rate of interest shall not exceed 8 per cent. 

81.14 Highways; refusal of town to open; appeal to county board; cost of opening. 
(1) If any town, or towns in case of a town line highway, either hy the proper officers, 
or by a majority vote of the electors voting on such question, l'efuse, fail or neglect to 
open and put in reasonable condition for travel a highway, within one yeaI' from the date 
when it was lairl out, 01' refuse, fail or neglect to rep ail' any highway or build or repair 
any bridge thel'eon, in such town 01' towns, any 15 freeholders thereof may appeal to the 
cOHnty board of the county in which the highwa), or bridge is situated, by notice in writ­
ing sel'ved on the chairman or chairmen of the town or towns. Fol' the purpose of this 
section all highways on town lines, which shall have been apportioned between towns, shall 
be considered as wholly within the town to which such part of said highway 01' bridge is 
appol'tioned. In case of town highways which aTe upon county lines and which have not 
been apportionecl for the purpose of maintenance, the appeal may he made to the county 
board of eithel' COlllIty. ,Vhen it is appealed to, the county hoard shall, at the llext regular 
meeting, either by a majority of its members or by a committee of not less than 3, examine 
such highway or bridge, and if they determine that it ought to he put in reasona hIe con­
dition for travel or ought to be repaired, the county board shall thereupon appropriate 
therefor sufficient funds to defray the estimated cost of opening or l'epai.rillg the high­
way or building or repairing the bridge, and the chairman of the county board shall cause 
the highway to be opened and put in reasonable condition for travel or cause the bridge 
to he repaired or built, and shall keep an accurate account of the expense thereof, and 
such expense when audited and allowed by the county hoard shall be chargecI to the town 
and added to tbe next county tax apportioned thereto and collected therewith. 
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(2) If any county fails to aid in putting in reasonable condition fOl' travel any county 
line hig'hway, the adjoining county may, after not less than 20 days' notice in writing 
given to the county clerk of such county, put such highway in reasonable condition for 
travei and keep an accurate account of the expense thereof, Such expense when audited 
and allo,Yed by the county board, shall he prorated and charg'ed to the county whose duty 
it is to keep the highway in condition for traveL Such county may then charge the ex­
pense to the town whose duty it is to keep the highway in rep ail' and add it to the next 
county tax, apportion it thereto and collect it therewith, 

(3) In case the highway was laid out by commissioners upon reversing the decision 
of supervisors and an appeal is taken as provided in this section, the county board shall 
at the next regular meeting appropriate sufficient func1s to c1efray the estimatec1 costs 
and expense, of opening anc1 putting such highway in reasonable condition for travel, allli 
the chairman of the county hom'a shall immec1iately after said meeting cause the highway 
to be put in reasonable condition for travel, keep an accurate account of the expense 
thereof; and such expense when at1(lited and allowed hy the county hoard, shall he charged 
to the towns, in such amounts and in such proportion as the county board shall determine 
and added to the next county tax apportioned thereto and collected therewith, No high­
way laid ont hy cOlllmissioners, or for which appeal for the opening thereof has been 
taken to the county hoard, as provided in this section, shall be discontinued prior to the 
time said higlllyay is actually opened for puhlic traveL 

(4) In case of a. county line highway which has not heen apportioned between towns 
for the purpose of maintenance, and ,yhere an appeal may be taken to the county boarel 
of any county bounded hy said highway, the expense incurred in opening and putting in 
reasonable condition for travel such highway, 01' in repairing it, 01' in building 01' repair­
ing any brirlge thereon, shall be paid primarily by the county to which the appeal is taken, 
and hy said county apportioned among all of the counties which are hounded in whole 
or in part by such highway, and the proportionate share of such costs and expense shall 
be paid by the other counties to the county to which the aP11eal is taken, upon presentation 
of a proper claim therefor, and when such expense has heen paid by the counties liable 
therefor it shall be charged by the respective counties to their proper towns and added 
to the next county tax apportioned to such towns and collected therewith, 

81.15 Damages caused by highway defects; liability of town and county, If dam­
ages happen to any person or his IJl'operty by rpa80n of the insufficiency 01' want of re­
pairs of any highway which any town, eity or village is bound to keep in repair, the per­
son snstaining such damages shall have a. right to recover the same from snch town, city 
or yillage, but no action shall be maintained by a husband on account of injuries received 
hy the wife, or hy a parent on account of injuries received by a minor chiJa, If such 
damages happen by reason of the insufficiency or want of repairs of a highway which any 
county hy la IV 01' by agreement with any town, city or village is bou11(1 to keep in l'epair, 
or which occnpies any lanel ownel1 and controlled by the COllllty, the county shall be 
lia ble therefor and the claim for damages shall be against the county, If the damages 
happen by reason of the insufficiency or want of repairs of a hridge erected or maintained 
at the expense of two or more towns the action shall be brought against all the towns liable 
for the repairs of the bridge and upon recovery of judgment the damages and costs shall 
he paid by snch towns in the proportion in which they are liable for such repairs; and the 
court may direct the judgment to he collected from each town for its proportion only, 
No such action shall he maintninet1 unless within 30 days after the happening of the 
event cauHing' such damages, notice in writing' signed by the party, his agent or attorney 
shall be given to the county clerk of the county, a snpervisor of the town, one of the trus­
tees of the village 01' mayor 01' city clerk of the city against which damages are claimed, 
stating the place whe1'e such damages OCCUlTed, and describing' generally the insufficiency 
01' want of repair which occasioned it and that satisfaction therefor is claimed of such 
county, town, city or village, No notice g'iven hereunder shall be deemed insufficient or 
invalid solely because of any inaccuracy 01' failure therein in stating the time, descrihing' 
the place or the insufficiency 01' want of repairs which caused the damages for which satis­
faction is claimed, provided it shall appeal' that there was no intention on the part of the 
person giving the notice to mislead the other party and that such party was not in fact 
misled thereby, '1'he amount recoverable by any person for any damages so sustained 
shall in no case exceed $5,000, No action shall be maintained to recover damages for 
injuries sustained by reason of an accumulation of snow or ice upon any bridge or high­
way, unless such accumulation existed for 3 weeks, 

Cross RefN'eucel See 330,19 (5) for general statute of limitations as to notice of injury, 

Evidence that a city had permitted an 
accumulation of snow and ice on a sidewalk 
extencling along the side of a windswept 
athletic fleW owned by the city, with rough, 

uneven, ridged ice underneath the snow, and 
that a pedestrian slipped on top of a ridge 
where it was slippery, but did not trip, was 
insufficient to render the city liable for the 



81.16 TOWN HIGHWAYS 

Injuries thereby sustained. (Hyer v . .Janes­
ville, 101 IV 371; Steele v. Chippewa Falls, 
217 ,V 1, applied.) 'rhomas v. Appleton, 256 
IY 163, 40 NW (2d) 575. 

The established rule of llonliability of 
Inunicipal corporations for negligence "\vhile 
engaged in governlnental operations should 
not be so construed by the court as to ex­
tend the exemption beyond the boundaries 
of its previous application. Britten v. Eau 
Claire, 260 ,V 382, 51 NW (2d) 30. 

"Yisconsin ll1Ul1icipalities are not liable 
for damage caused by their negligence in 
carrying out governlnental functions 1\There 
they have not created a nuisance in fact; 
and even ,,'here such a nuisance has been 
created, liability is not imposed if the re­
lationship of governor and governed exists 
between the municipality and the injured 
party. The doctrine of "attractive nuisance" 
does not apply to a municipality where the 
negligence occurred or the attractive con­
dition ,vas created in exercise of a govern­
mental function, even though the relation­
ship of governor and governed does not 
exist between the municipality and the in­
jured child. Flamingo v. Waukesha, 262 W 
219, 55 NW (2d) 24. 

In an action against a city by a plaintiff 
who fell on an icy sidewalk but claimed 
that her injuries were caused by her heel 
getting caught in a hole in the sidewalk, 
the trial court correctly set aside a special 
verdict for the plaintiff as not supported by 
the evidence; the plaintiff's testimony being 
uncertain and confused as to where she fell 
and as to whether she merely slipped on 
the icy sidewalk or caught her heel in a 
hole, and her estimate and that of another 
,vitness, ba.sed on 11181110ry and casual ob­
servation, that there was a hole 41f2 inches 
deep, being required to yield to testimony 
of a ,Yitness, based on actual ll1eaSnre1118nts, 
that the worst defect was 1 % inches deep, 
and such defect not being actionable under 
the facts appearing in the record . .Jacobson 
v. Milwaukee, 262 W 256, 55 NIV (2d) 1. 

,Vhere there was a depression of only 
one and seven-eighths inches bet"reen 2 
slabs of concrete sidewalk where the plain­
tiff fell, but both squares were cracked 
lengthwise in the center, and the north half 
of one sloped down to the crack at a 20 
per cent pitch, and the west edge was tipped 
laterally at an angle of two and three­
eighths inches per foot, c]'eating various 
angles of tipping or sloping in both squares, 
the question of insufficiency or want of re­
pair of the sidewalk was for the jury, which 
could find in the affirmative. (l\IcCormiclc 
v. Racine, 227 W 33, distinguished.) Pias v. 
Racine, 263 W 504, 58 NW (201) 67. 

As distinguished from a hole in a curb 
so far from the crosswalk or the sidewalk 
tha t a pedestrian cannot get into the hole 
without leaving the traveled portion of the 
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thoroughfare, when the imperfection is so 
near the public way for trayel or so con­
nected with it that the place for trayel is 
not reasonably safe, the imperfection may 
be an actionable defect. It is commo;, 
knowledge that on busy streets the area 
from the curb to the sidewalk, used by auto­
mobilists for leaving or reaching parked 
automobiles, is in constant public use. In 
an action for injuries sustained by the 
owner of a parked automobile in a fall 
caused by a broken curbstone, evidence that 
the curb and the area ]Jetween the curb and 
the sidewalk were adapted to use by the 
public for parking and going to and from 
their automobiles, and were so used to such 
an extent that grass would no longer grow 
in such area, was sufficient to leave it to the 
jury whether such defect was an actionable 
one, and supported the jury's finding that 
such area was unsafe and dangerous for 
travel with respect to the curb and the 
asphalt portion. First Nat. Bank & Trust 
Co. v. S. C . .Johnson & Sons, 264 W 404, 59 
NW (2d) 445. 

A natural accumulation of snow and ice 
may constitute an actionable defect or ob­
struction on a public side"\valk or "ray 'vitll­
out there being any structural defect in the 
sidewalk itself. (Headnote 1 in Dapper v. 
Milwaukee, 107 W. 88, is expressly disap­
proved.) Trobaugh v. Milwaukee, 265 'V 475 
61 Nil' (201) 866. ' 

The provision that no action can be 
maintained for injuries sustained by reason 
of an accUlllulation of sno,v or ice on any 
higlnvay "unless such acculllula tiOll existecl 
for 3 ,veeks,1l is construed to Inean that, if 
at the beginning of the 3-weelc period there 
,vas an accullll11ation of sno,v or ice in such 
ridged or rutted condition as to constitute 
an actionable defect under the statute, and 
if such accumulation continued in substan­
tially the same condition for a period of 3 
weeks or more, recovery may then be had 
under the statute by a' !Jers'on injured by 
reason of such defect, even though there 
may have been some incidental change in 
the surface due to freezing and thawing or 
the adding to the accumUlation caused by 
snowfall. Trobaugh v. Milwaukee, 265 ,V 
475, 61 NW (2d) 866. 

The ice in order to constitute a defect 
must, While adhering to the walk, assume a 
form which would be a structural defect if 
the walk were itself so constructed. Ruts 
3 to 5 inches in depth and approximately 6 
inches in ,vidth ,vorn in a natural aCCU:llIU­
lation of snow and ice formed on a public 
sidevitalk crossing an alley, "'hich ruts re­
sulted from traffic using the alley, may 
constitute such a defect. Trobaugh v. Mil­
waUkee, 265 W 475, 61 NIV (2d) 866. 

331.045 applies to actions under this sec­
tion. Trobaugh v, Milwaukee, 265 W 475, 
61 NW (2d) 866. 

81.16 Officers, when liable for highway defects, If any highway, at the time of the 
occurrence of such damage, was insufficient or out of repair in consequence of the neglect 
or default of the superintendent of highways or town officer of the town or district in 
which the highway is situated or in consequence of the neglect or default of any commis­
sioner appointed by thc county board, then the town or county against which any judg­
ment is recoverec1 by reason of such defect may recover the amount of the judgment from 
such superintendent or commissioner or town officer. 

81.17 Highway defects; liability of wrongdoer; procedure. Whenever damages 
happen to any person or property by reason of any defect in any highway or other 
public gTonnd, 01' from any other cause for which any town, city, village or county would 
be liable, and snch damages are caused by, or arise from, the wrong', default or negligence 
thereof and of any person, or private corporation, snch person or private corporation shall 
he primarily liable therefor; but the town, city, village or county may be sued with the 
person or private corporation so primarily liable, If the town, city, village or county 
denies its primary liability and proves upon whom such liability rests the judgment shan 
he against all the defendants shown by the verdict or finding to be liable for the dam­
Ilges; but judgment against the town, city, village or county sllallnot be enforceable until 
execution has been issued against the party found to be primarily liable and returned 
unsatisfied in whole or in part; on sncll return bein~ ma,de tll!) defendant town, city, villag'e 
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or county ~hall be bound by the judgment. The unpaid balance shall be collected in the 
same way as other judgments. 

An abutting lot owner who obstructs or 
interferes with a road or sidewalk in such 
a way as to create a dangerous and defec­
tive condition is guilty of maintaining a 
nuisance, and the party so interfering is 
primarily liable to a party injured because 
of the defect, while the municipality which 
has the duty of keeping the highway free 
from such obstructions or defects is second-

arily liable. The evidence supported the 
jury's finding that a defect in a city curb 
was caused by activities of the defendant 
abutting lot owner in building its own curb 
and in asp halting the former grass strip 
from the curb to the sidewalk. l"irst Nat. 
Bank & TI'UBt Co. v. S. C. Johnson & Sons, 
264 'V 404, 59 NW (2d) 445. 

81.35 Tunnel under highway by landowner. The owner of ·land on both sides of a 
town highway lUay construct a tunnel under the highway, and the necessary fences for 
the passage of stock, and other purposes, in such manner as will not interfere with or 
endanger travel on the highway. Such tunnel shall not be less than 25 feet in length and 
shall be maintained by the owner and he shall be liahle for all damages which may be oc­
casioned by failure to keep the tunnel in repair; but the electors of the town at an annual 
town meeting may authorize the construction of any designated tunnel not less than 16 
feet in length. The ~haiI'man of the town shall flee that all tunnels in his town are made 
in accordance with this section and that they are kept in good repair. 

81.36 Engines upon highways; regulations; damages. (1) The owner of any en­
gine, 01' any person who propels 01' causes such an engine to be propelled 01' otherwise 
moved 01' used along or upon any town highway, shall be liable for all damages that may 
be caused thereby to snch highway, 01' any sluiceway, culvert or hridge thereon, 01' to any 
person 01' corporation by reason of the propelling or otherwise moving or using the same 
upon any such highway in the following cases: 

(a) When such engine with its equipmcnts and attachments and whatever it may be 
moving upon the highway shall weigh more than 10 tons. 

(b) When any such engine shall be set up 01' used within the limits of any highway, 
for any other purpose than to 1)e propelled or otherwise moved along 01' upon it. 

(c) When any sllch engine shall be left unattended within the limits of any highway. 
(d) vYhen any such engine shall be in a highway, whether standing or moving, and 

the pen;on in charge shall not signal and stop it when it is approached within 15 rods in 
either direction by any team or any person riding or driving any animal, and desiring to 
pass such engine, 01' when the person 01' persons in charge of such engine shall neglect or 
refuse to render all proper assistance within their power to enable such team 01' persons to 
pass in safety. 

(e) ~When the p£l'son in charge of any engine shall neglect to span any bridge or cul­
vert having a plank floor before crossing the same, with hardwood planks, at least 2 inches 
thick and 12 inches wide, or other sound planks of like width, at least 3 inches thick, so 
that the engine wheels shall rest thereon in crossing such bridge 01' culvert. 

(2) The amount recovered by any town under the provisions of this section, shall, 
when collected, be credited to the town highway fund. 

(3) Any person in charge of any engine having mud lngs on the ell'ive wheels thereof, 
who shall negled to span any bridge 01' culvert before crossing the same with planks of 
the kind and in the manner as provided in paragraph (e) of subsection (1) of this section, 
shall be guilty of a misdemeanor, and on conviction thereof shall be punished by a fine of 
not less than $5 nor more than $25, or by imprisonment in the county jail not exceeding 20 
days. 

81.38 Town bridges; construction and repair; county aid. (1) When any town 
has voted to construct 01' repair any brirlg>e on a highway maintainable by the town, and 
has provided for such portion of the cost of such construction or repair as is required by 
this section, the town board shall file a petition with the county board setting fOl'th saiel 
facts and the location of the bridge; and the county board, except as herein provided, shall 
thereupon appropriate such sum as will, with thE money provided by the town, be sufficient 
to defray the expense of constructing or repaiTing such bridge, and shall levy a tax there­
for, which tax when collected shall be disbursed on the order of the chairman of the county 
board and the county clerk, when the town board and county highway committee shall file 
a writtel1notice with the clerk that the work has been completed and accepted. The county 
board of any county which has never granted aid under this section may in its discretion 
refuse to make any appropriation. 

(2) If the town has an assessed valuation of $400,000 or over as last equalized by the 
county board, the eounty shall pay the cost in excess of $200 up to $400. The town and 
county shall each pay one-half of the cost of construction or repair above $400. If th~ 
town has an equalized assessed valuation of less than $400,000, the county shall pay the 
cost in excess of one-twentieth of one per cent of said valuation until the cost equals one­
tenth of one per cent of ~aid valuation. The town and county shall each pay one-half of 
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the cost of such constrllction 01' rcpair in excess of one-tenth of one pel' cent of said valua­
tion of the [own. In determining the cost of construction 01' repair of any bridge, the cost 
of constructing 01' repairing any approach not exceeding 100 feet in length shall be in­
cluded. 

(3) ~Whenever the constl'Uction 01' repair of allY such bridge must be made withon t 
delay, the town board may file its petition with the county clerk and the county highway 
committee, setting forth the facts respecting the necessity for imlllediate construction 01' 

repairs. It shall then be the duty of the tOlYn board and the couuty highway committee 
to make snch constrnction 01' repairs with the least possible delay. The to\\'n board is 
authorized to borrow the entire cost of the work, and to include the town's share of snch 
cost in the next tax levy. But if the said town's share of such cost shall exceed the amount 
produced by a tax of 2 mills on the dollar the action of a town meeting shall be required. 
'rhe construction 01' repair of a In'idge performed and accepted pursuant to this subsec­
tion shall entitle the town to the same county aid that the to\\'n would haye been entitled 
to had it filed its petition with the county boanl as provided in Btl bsedioll (1). 

(4) The county highlYay committee and the town board shall have fnll chat'ge of Jet­
ting, inspecting and accepting the work, but the town board may leave the matter entirely 
in the hands of the county highway committee. 

(5) No county order shall be drawn under subsection (1) for the construction of a 
hridge unless the bridge is constructed in a workmanlike manner and bnilt of Cl'eosoted 
wood 01' timber, steel, stone 01' concrete 01' of a combination thereof. 

(6) Any village, by a resolution adopted hy a two-thirds majority vote of all mem­
bers of the village board, may elect to become subject to all of the provisions of this 
section. Such election shall be effective when a certified copy of such resolution is filell 
with the county board and approved by a majority vote of the members of the eonnty 
board representing towns and representing villages which have become sub,iect to the 
provisions of this section as provided in this subsection; and thereaft81', until such village 
ceases to be subject to the provisions of this section, the words "to\\'n" and "town hoard" 
as used in this section shall also apply respectively to such village and its village board. 
A village which has become sub,iect to the provisions of this section as provided in this 
subsection may cease to be subject to such provisions only by the adoption of a resolution 
and its approval by the county board in the same manner and by the same pl'ocedure by 
which a village may become subject to such provisions as provided in this subsection. 

(7) Except as provided in sections 81.38 (6) and 84.14 (3), nothing herein contain­
ed shall authorize the levy of a tax upon the property in any city 01' village which is 
required to maintain its own bridges, and the supervisors from such cities and villages 
shall have no vote upon any matter arising under this section. 

County high'YRY comlllittee may not re- vVorc1s "any approach" in (2) construed 
fuse county aid to towns because they have to mean "every bridge approach." 42 Atty. 
made application for state disaster aid under Gen. 329. 
86.24. 39 Atty. Gen. 273. See note to 86.34, citing 43 Atty. Gen. 192. 

81.39 Special town tax for repair of bridges. The town board may levy a tax for 
the purpose of relmilrling 01' repairing bridges and culverts which the town is requirc(1 
to maintain and which do not come within the provisions of section 81.38. But no such 
tax shall exceed $300 for any bridge or culvert, and not more than one such tax shall be 
levied in any year. 

81.42 Dams used for bridges. (1) The town board may contract with the owner 
of any dam with a roadway thereon for the 11se of such roadway for highway purposes for 
such period of time as the board may determine. The contract shall provide that the road. 
\Yay shall at all times be kept in repair by the owner. 

(2) Whenever any town board shall file its petition with the county board, setting 
forth the fact that said town board has voted to acquire the right to URe any such roadway, 
designating as neal' as may be the location of such dam and roadway, and stating the 
amount agreecl to be paid to the owner for the use thereof, the county boarrl shall appro· 
priate a sum equal to one-half the amount so ag'l'eed to be paid for such use, and shall 
cause such sum to be paid to the treasurer of said town on the order of the chairman of 
the connty board and county clerk whenever the town board shall notify them that a con­
tract for the 11se of such roadway has been executed. 

81.43 Street assessments in towns in Milwaukee county. (1) The town board of 
any town in any county having a population of 250,000 01' more may cause any street or 
alley or any part of any street or alley not less than 16 rods in length to be graded, 
paved, macadamized or otllerwise improved, including the establishment of the grade, the 
construction of curbs and gutters, upon a petition therefor in writing signed by at least 
a majority of all the owners of real estate bounding both sides. 

(2) BeforE ordering any sueh work to be done, there shall be filed with the town 
clerk plans and specifications for the same, and an estimate of the cost of saiel work, and 
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the town board may thereupon cause the work to be done. At any time after the filing 
of the plans and specifications for said 1york, the town board shall view the premises and 
determine the entire cost of the contemplated work and the benefits that shall accrue to 
the several lots, tracts OJ' parcels of land fronting' or abutting' upon such street 01' part 
of street 01' alley to be improved, as the case may be, and the alllount that shall be asses~ed 
under the provisions of this section to each snch lot, tract or parcel of land as benefits ac­
cl'uing' thereto by such contemplated work, and shall make and file with the town clerk a 
report of such determination upon such question. The town board shall thereupon levy 
and cause to be collected upon the lots, tracts 01' parcels of land fronting' or abutting' UPOll 

such street 01' part of street or alley, a tax sufficient to pay the expense of constructing 
such improvement as ordered opposite said property to the center of street 01' alley. 

(3) The town board shall make such levy by resolution, and immediately after the 
adoption of the same, such resolution, sig'ned by the chairman and town clerk, shall be 
published once in each week for 2 weeks in a newspaper published regularly in snch town, 
and if there be no snch newspaper, 3 copies thereof shall be posted by the town clerk in 
3 public places in such town, and a notice therewith that at a certain time tllPrein staff'd, 
the said town board will meet at their usual place of meeting and heal' all objections which 
may be made to such assessment 01' any part thereof. 

(4) At the time so fixed, the said town board shall meet and heal' all such objection:;, 
and for that purpose shall adjourn from day to day, not more than 3 days, and may 
by resolution modify such assessment in whole or part. At any time before the first day 
of November any party liable may pay any such tax to the town treasurer. On snch first 
clay of Novcmber, if any such tax remains unpaid, the town treasurer shall make a certi­
fied statement showing what taxes levied remain unpaid, allll file same with the town 
clerk, who shall extend the same upon the tax roll of such town in addition to and as a 
part of all other town taxes therein levied on such land to be collected therewith. 

(5) Whenever a contract is let for the construction or improvement of any street 01' 

alley, and the building of CUl'bs and gutters, such contract may provide that the amount 
chargeable may he paid in certificates against the lots, 01' that payment may he in part 
made in certificates and part in cash, such certificates to he issued in similar manner ana 
subject to the provisions of section 62.20 01' 66.54 of the statutes, except that the duties 
therein defincd to he exercised by the hoard of public works or the comptroller shall be 
exercised and performed by the town board and the town clerk. 




