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CHAPTER 958.
APPEALS, NEW TRIALS AND WRITS OF ERROR.
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958.01 Appeal from justice’s court. Every defendant convicted hefore a justice of
the peace may appeal to the circuit court by giving the justice notice thereof in writing
within 5 days. He shall be committed to abide the sentence of the justice until he gives
bail in such reasonable sum and with such sureties as the justice requires, with condition
to appear at the court appealed to and prosecute his appeal and abide the sentence of the
appellate court and in the meantime to keep the peace and be of good hehavior.

History: 1955 c. 660.

A writ of certiorari without a supersedeas of staying a judgment when a writ of certi-
does mnot operate to stay a judgment in a orari is taken from justice court., 88 Atty.
criminal case. There is no statutory author- Gen. 537
ity for filing an undertaking for the purpose

958.02 Duty of justice. On such appeal the justice shall make a copy of the con-
viction and the other proceedings in the action and transmit the same with the bail bonds
to the clerk of the appellate court. The fees of the justice shall be paid by the county.

History: 1955 c. 660,

958.03 Fees not advanced on appeal. The appellant shall not be required to ad-
vance any fees, but if he is convicted in the appellate court or if sentenced for failure to
prosecute his appeal, he may be required to pay the whole or any part of the costs.

History: 1955 c. 660.

958,04 Failure to prosecute; judgment for costs. (1) Drravrr. If the appellant
fails to diligently prosecute his appeal, he may be defaulted on his bail bond and the
appellate court may sentence him as if he had been convicted in that court; and process
may issue to bring him into eourt. If he is fined, judgment shall he for the fine and for
the costs in both courts against him and his sureties.

(2) AprpeAr prsmrssED. If the defendant fails to bring the action to trial hefore the
end of the term following the one during which his appeal was taken, the appeal may be
dismissed ; and the judgment of the lower court enforced.

Historys 1955 c. 660.

968.06 Torfeiture; how informer paid. TIn an action brought upon such a bhail bond
the penalty thereof may he forfeited, or if by leave of court such penalty had been paid
without an action or before judgment is given and if by law any forfeiture accrues to
any person, the court may award to him such sum as he may be entitled to out of such
forfeiture.

History: 19565 c. 660.

958.06 New trial; service of affidavits; writ of error. (1) Within one year after
the trial and on motion of the defendant the court may grant a new trial for any cause
for which a new trial may be granted in eivil eases, but on such terms and conditions as
the cowrt directs. The motion shall be signed by the defendant or his attorney and shall
set forth grounds upon which the defendant relies for a new trial. The motion shall he
filed with the clerk of the court at least 20 days before the argument of the motion, hut
the court may, by order, fix a shorter time. If the trial judge is disabled or no longer in
office, his suceessor or another judge may hear and determine the motion.

{(2) If the defendant desires to use affidavits upon his motion, copies of the same shall
be served on the district attorney at least 20 days before the argument of the motion or
such shorter time as the court designates. If a new trial is denied, the supreme court shall
issue a writ of ervor on the application of the defendant, and may review the order re-
fusing a new trial and may render such judgment as it deems proper.

(3) A new trial shall proceed in all respects as if there had been no former trial. On
the new trial the defendant may be convicted of any crime charged in the indietment or
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information irrespective of the verdiet or finding on the former trial. The former verdiet
or finding shall not be used or referred to on the new trial.

History: 1955 c. 660.

Where, among other things, the defend-
ant’s affidavit in support of his motion for a
new trial on the ground of newly discovered
evidence failed to show that any diligence
to find the evidence before the trial had
been used, the denial of such motion was
not an abuse of discretion. State v. Abdella,
261 W 393, 52 N'W (24) 924,

An unauthorized communication to the
jury or a member thereof, not made in open
court and a part of the record, is ground for
the granting of a new trial, in a criminal or
in a civil case. State v. Cotter, 262 W 148,
54 N'W (2d) 43,

A question whether certain instructions
to the jury were erroneous, not raised by
the defendants’ motion for a new trial, can-
not be raised for the first time on appeal.
State v. Biller, 262 W 472, 55 NW (2d) 414.

. Where the trial court granted a new
trial because of an alleged mistake made
by the jury in its verdicts, and the court
was in error in so doing, the ordering of the
new trial will not be sustained as having
been granted on the discretionary ground of
being in the interest of justice, inasmuch as
the trial court did not ascribe such latter
ground as the basis for its order. State V.
Biller, 262 W 472, 55 NW (2d) 414.

958.07 Writ of error coram nobis.

Whether a new trial in the interest of
justice should be granted to the defendants
in the instant case on the ground of alleged
newly discovered evidence, claimed to tend
to impeach the minor involved as a witness
and to raise a serious question as to her
mental competency, presented a question
peculiarly for the discretion of the trial
court, which is held not to have abused its
diseretion in denying the application for a
new trial. State v. Driscoll, 263 W 230, 56
NW (2d@) 1788,

A contention that the evidence does not
sustain a conviction for second-degree mur-
der cannot be considered by the supreme
court on review in the absence of a motion
to set aside the verdict and grant a new
trial made before sentence and judgment,
Ferry v. State, 266 W 508, 63 NW (24) 741.

To entitle an appellant in a criminal case
to present to the appellate court such mat-
ters as alleged errors in the charge to the
jury or in the verdict submitted to the jury,
the allegations of error must first be pre-
sented for the consideration of the trial
court. State v. Vinson, 269 W 305, 68 NW
(2d) 712, 70 NW (24) 1.

The writ of error coram nobis may be issued

by the trial court at any time upon the verified petition of the defendant showing suffi-
cient grounds therefor, which may be supported by one or more affidavits. The petition
and writ shall be served on the distriet attorney, who may move to quash the writ or make
return thereto, or both, The court may hear and determine the writ either upon the affi-
davits submitted by the parties or upon testimony or hoth, in its discretion. The party
aggrieved may have the determination of the trial court reviewed by the supreme court
upon appeal or writ of error.
History: 1955 c. 660.

On an appeal from an order denying a +will determine whether there was other

petition for a writ of error coram nobis to
determine whether a witness for the state,
in a prosecution for assault and armed rob-
bery resulting in a conviction, was insane
at the time of the trial, the supreme court

proof ample to sustain the conviction since,
if there was, the admission of the testimony
of the allegedly insane witness must be
held harmless, State v. Stelloh, 262 W 114,
53 NW (2d) 700.

958.08 Reporting case to supreme court. (1) Wuex AvrHORIZED. If there is a
conviction, and a question of law avose upon the trial which in the opinion of the eourt
is so important or doubtful as to require the decision of the supreme court, the trial court
shall, if the defendant consents, report the question to the supreme court, and further
proceedings shall be stayed in the trial court.

(2) BaiL. A defendant (other than cone aceused of a erime punishable by impris-
onment for life) for whose benefit a report is made as provided in sub. (1) may give bail
in such sum as the judge orders, with sufficient sureties for his appearance in the supreme
court at the next term thereof, and for his good hehavior in the meantime.

(8) CoaArrrMENT; WRIT OF ERROR. If the defendant does not give bail, he shall be
committed to jJail to await the decision of the supreme court. The clerk of the trial court
shall file a certified copy of the record and proceedings in the case in the supreme court.
After the case is remanded by the supreme court, the trial court shall render such judg-
ment or make such order thereon as law and justice require. The proceedings here pre-
seribed shall not deprive the defendant of a writ of error.

History: 1955 c. 660,

958.11 How writ of error issues. In criminal cases writs of error shall issue of
course out of, and shall be returnable to the supreme court, but they shall not stay exe-
cution of judgment except as provided in s. 958,14,

History: 1955 c. 660.

958.115 Bills of exceptions. The laws relating to serving, settling and signing hills
of exceptions in civil actions shall apply in eriminal cases, but the time for serving a pro-
posed hill of exceptions shall be one year from the time sentence is imposed.

History: 1955 c. 660.

958,12 State’s appeal.
from any:

(a) Final order or judgmenf; adverse to the state made before jeopardy has attached
or after waiver thereof;

(1) A writ of error or appeal may be taken by the state
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(b) Order granting a new trial;
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(¢) Judgment and sentence or order of probation not authorized by law;

(d) Judgment adverse to the state, upon questions of law arising upon the trial, with
the permission of the trial judge, in the same manner and with the same effect as if taken
by the defendant. -A-judgment acquitting the defendant of all or part of the charge shall

be deemed adverse to the state.

(2) Whenever the defendant appeals or prosecutes a writ of error, the state may
move to review rulings of which it complains, in the manner provided by s. 274.12,

History: 1955 c. 660,

A judge of a circuit court, in issuing a
warrant of arrest on a criminal complaint,
and in sitting at the preliminary examina-
tion, was acting in the capacity of a magis-
trate, and not in the capacity of a court, and
his order dismissing the complaint and dis-
charging the accused persons from custody
following the preliminary examination, al-
though in form “By the court” and signed as
“Judge,” was an order of a magistrate and
not of a court, and was not appealable to
the supreme court by the state under 958,12,
State v. Friedl, 259 W 110, 47 NW (2d) 306,

In a prosecution for murder, the jury’s
verdict of not guilty by reason of insanity
at the time of the commission of the offense,
and the trial court's commitment of the de-
fendant to a state hospital for the criminal
insane pursuant to such verdict, constituted
an acquittal and discharge of the defendant,
terminating jeopardy, so that where the dis’
trict attorney, although present in the
courtroom when such verdict was returned
and the trial court made its pronouncement
of commitment, did not then present an ap-
plication to the trial judge for permission
to appeal and was not shown to have been

9568.13 Appeals; time for taking, In

denied the opportunity to do so, and did not
present such an application until a later
date, the state could not take an appeal
under (1) (d), State v. King, 262 W 193,
54 NW (24) 181.

Application for permission to take a writ
of error or appeal from a judgment of ac-
quittal, if opportunity therefor is given to
him, must be made by the prosecutor
1)rompt1v and before the defendant, having
been put in jeopardy, has been dlschaxged
State v, King, 262 W 193 54 NW (2d) 181.

The provision of (1) (b) giving the state
the right to appeal from an order granting
a new trial in a criminal case, is not un-
constitutional. State v. Biller, 262 W 472, 55
NW (2d)

The plovmlon in (1) (e), authorizing the
state to take a writ of error or appeal from
a judgment and sentence not authorized by
law, is not unconstitutional as violating the
provision in sec. 8, art. 1, that no person for
the same offense shall be put twice in jeop-
ardy of punishment. State v. Stang Tank
Line, 264 W 570, 59 NW (2d) 800.

See note to 52,35, citing State ex rel.
Syarto v. Barber, 268 W 74, 66 NW (2d) 696.

lieu of prosecuting a writ of error, either

party may appeal to the supreme court in the manner provided in civil cases. FEither
party has one year, after entry of the order or judgment appealed from, to serve notice
of appeal or procure the issuance of a writ of error.

History: 1955 c. 660,

968.14 Stay of execution. If a defendant appeals or procures a writ of error, the
trial court may in its diseretion, by order, stay execution of the judgment bhefore the record
is filed in the supreme court if a substantial question of law, other than the sufficiency of
evidence, is presented by the record. After the record is filed in the supreme court, a jus-
tice of that court may, by order, stay execution if upon the record there is a reasonable
possibility that the judgment nnght be reversed. No stay shall be granted exeept wpon
reasonable notice to the district attorney or the attorney general. If a stay is granted,
the defendant shall give bail in such sum as the court or the justice ordering the stay re-
quires, with sufficient sureties for his appearance in the supreme court at the euirent or
next term thercof to prosecute his appeal or writ of ervor and to ahide the sentence
thereon.

Histoxry: 1955 c. 254, 660.

Trial courts do not have inherent juris-
diction to impose sentences and then stay
their execution, and the courts can no more
usurp the leglslatlve and executive fields by
refusing to impose a sentence prescribed by

statute than they can do so by imposing
such sentence and then suspending or re-
mitting all or a part of the execution. State
v. Stang Tank Line, 264 W 570, 59 NW (24d)






