
238.01 WILL~ 3058 

CHAPTER 238. 

Who may devise lands, etc. 
Construction of devise. 
After-acquired estate. 
Devise of homestead, etc. 
,Vho may bequeath personalty. 
How wills to be executed. 
Foreign wills. 

WILLS, 

238.12 

238.13 
238.135 
238.136 

238.14 
238.15 

From what estate provision in suoh 
cases taken. 

Rights of issue of deceased leg·atee. 
Disposition of renounced legacy. 
Escheat of intestate property on 

failure of heir. 
WillI!, how revol{ec1. 
Deposit of wills with county judge; 

238.01 
238.02 
238.03 
238.04 
238.05 
238.06 
238.07 
238.08 
238.09 

238.10 

238.11 

Witnesses to will not to take under It. 
When share o( estate to witness 238.16 

238.17 
child born after will 238.18 

saved. 
Provision for 

made. 

redelivery. 
Nuncupative wills, when good. ' 
How same proved. 
Wills must be proved. 

Provision for child omitted by mis­
take, etc. 

238.19 

238.20 

Wills not to be construed contrac­
tual. 

Certificate of proof and reoord. 

238,01 Who may devise lands, etc. Every person of full age and any ma1'l'ied 
woman Df the age of 18 years and upwaru and any other minor who is a member of the 
military or naval forces of t.he United States, being of sound mind, seized in his or her 
own right. of any lands or of any right thereto or entitled to any interest therein, descend­
ible to his or her heirs, may devise and dispose of the same by last will and testament in 
wriHng; and all such estate not disposed of by will shall descend as the estate of an 
intestate, being chargeable in both cases with the payment. of aU his 01' her debts except 
as provided in ch. 237 and in s. 238.04. 

Where the question of partial invalidity 
of a will is giVen consideration, the matter 
is treated as presenting an issue of fact as 
to how far the influence of the offender ex­
tended. Estate of Maxcy. 258 W 360, 46 NW 
(2d) 479. . 

Undue influence case: Estate of Maxoy. 
258 W 360, 46 NW (2d) 479. 

Testator not subject to undue influenoe. 
Will of Dobson, 258 ,V 587, 46 NW (2d) 758. 

The Ilvldence sustained findings that a 
testator, disposing of a $235,000 estate and 
g!ving' only $100 to the objector, an adopted 
adult son whose custody had been given to 
the testator's first wife when she divorced 
the testator, was mentally, competent, and 
that the will was not an unnatural one under 
the circumstances presented, and was not 
the result of feelings of the testator against 
his divorced wife amounting to insane delu­
~ions or obsessions, nor the result of unelue 
:influence exercised by his second wife. 
lill3tate of Dawley, 259 W 516, 49 NW (2d) 
432. 

The rule that findings of the trial court 
cannot be set aside unless against the great 
weight and clear preponderance of the evi­
dence does not apply where the interpreta­
tion of a will rests on the aDPlication of 
legal principles or rules of construction to 
known facts. Estate of Holcombe, 259 W 
642, 49 NW (2d) 914. 

'II-leirs at law" llleans the sanle as "next 
of kin,1J except that "heirs at Ia",Y" denotes 
the blood relatives who inherit the real prop­
erty of an intestate whereas "next of kin" 
denotes the blood relatives who inherit the 
personal property of an intestate. '1'he terms 
"heirs" and Hheirs at la,v" are frequently 
used as being synonymous with "next of 
kin" in legal instruments describing persons 
who are to take interests in personal prop­
erty. In construing a will making provision 
for the "heirs and next of kin" of the tes­
tator, the trial court ,vas in error in at­
tempting to differentiate and classify a sur­
viving sister and brothel' as "next of kin" 
and a surviving niece and nephe,v as Hheirs" 
of the testator, when all 4 were at the same 
time both next of kin and heirs at law of 
the testator. ,Viii of Bray, 260 W 9, 49 NW 
(2d) 716. 

"Share and share alike" in a will imports 
a pel' capita, and not a pel' stirpes, distribu­
tion where there is nothing in the will itself 
to indicate a contarry intention on the part 
)f the testator to that of a pel' capita dis-

tribution. The fact that the persons named 
as legatees 01' devisees in a Will are all of 
different consanguinity to the testator is 
not sufficient in itself to rebut the presump­
tion that a per capita distribution was in­

'tended by reason of the use of words such 
as "in equal shares" or "share and share 
alike" or any other equivalent words inti­
mating an equal division. Will of Bray, 260 
W 9, 49 NW (2d) 716. 

Every provision expressed by a testator 
in his will should be given effect, if reason­
ably possib]e, and the various provisions of 
the will should be so construed as to be 
consistent with one another, rather than to 
be conflicting. Estate of Lindsay, 260 ,V 19, 
49 NW (2d) 736. 

Under a paragraph of a will giving one­
sixth of the residue of the testator's estate 
to a living sister, or her heirs, and five­
sixths to nieces and nephews, children of 
deceased sisters and brothers, "to be divided 
equally among them, share and share alike. 
All of such nieces and nephews shall take 
pel' stirpes and not per capita and it is my 
desire that the issue of any deceased niece 
or nephew shall take their parents' share," 
and a paragraph giving the entire residue 
to such nieces and nephews in case the liv­
ing sister predeceased the testator, and 
containing language similar to that above 
quoted, the testator intended that the sur­
viving nieces and nephews should share in 
his estate as a class, on a share-and-share­
alike basis, and not by right of representa­
tion, and that the children of any prede­
ceased niece or nephe,,, ,vere to take their 
parents' share; it being evident that the use 
of the words as to taking "per stirpes and 
not per capita" was due to a lack of knowl­
edg'e of their meaning and was so clearly 
contradictory to the manifest intention of 
the testator as to render them nugatory. 
Estate of Blackbourn, 260 W 25, 49 NW 
(2d) 755. 

A prior will may be admitted in evidence 
and considered in ascertaining the intention 
of the testator, at least where the will under 
consideration was modeled on the prior will. 
Estate of Blackbourn, 260 W 25, 49 NW 
(2d) 755. 

The term "heirs" means those to whom 
the law assigns intestate property, and the 
presumption that a testator used the term 
with that meaning in his will is overcome 
only by clear evidence in the context of a 
different intention. A testator, who had no 
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legitimate children but had been adjudged 
to' be the father Df 2 illegitimate children, is 
presumed to have known that such illegIti­
mate children were his heirs at law under 
237.06, when he used the term "heirs" in his 
will. Will Df Tousey, 260 W 150, 50 NW 
(2d) 454. 

See note to 318.06, citing Will of Dolph, 
260 W 291, 50 NW (2d) 448. 

A joint will executed by husband and 
wife, reciting that all of their property was 
held 01' intended to be held jointly, and 
providing that neither would revoke such 
will, and that they mutually gave to each 
other any property Which might be ques­
tioned as not held in joint tenancy at the 
death of either, and giving their farm and 
personal property to a son on the death of 
the surviving parent, and giving certain 
specific legacies, and giving the residue of 
the estate in equal shares to 3 daug'hters, 
and an accompanying agreement as to ex­
ecuting such joint will and not revoking it, 
and reciting, among other things, that the 
parties owned their farm in joint tenancy 
and had agreed to hold as joint property all 
other property which they then owned or 
might thereafter acquire while both par­
ties were living, were intended to apply 
only to property owned by them at the 
death of either, and not to property there­
after acquired by the survivor. Estate of 
Schefe, 261 W 113, 52 NW (2d) 375. 

"Vhen the "use" of property is given to a 
donee under the will, the word "use" is 
synonymous with giving a "life estate." 
Under a will giving the testator's property 
to his widow "for her use, benefit and en­
joyment during her lifetime, with full power 
of sale and of making other disposition 
thereof, and with the· right to use and enjoy 
the principal, as well as the interest, if she 
shall have need thereof for her care, com­
fort or enjoyment," and giving the residue 
to certain named persons, the widow was 
given an absolute life estate, not merely a 
life support estate, and the accumulai:ions 
of income became her separate property. 
An absolute gift of income is not cut down 
or reduced by a subsequent gift of power 
to make use of the principal if necessary. 
Estate of Larson, 261 VV 206, 52 NW (2d,)141. 

Provisions in wills, that determinations 
of executors and trustees shall not be open 
to review but shall be final and conclusive, 
place absolute discretionary powers in the 
hands of executors and trustees only in the 
absence of bad faith, fraud or mere arbi­
trary action. Estate of Teasdale, 261 W 248, 
52 NW (2d) 366. 

See notes under 318.06, for extent to 
which will can be used to ascertain meaning 
of final judgment. Will of Hill, 261 W 290, 
52 NW (2d) 867. 

Undue infiuence established. Will of 
Roehl, 261 W 466, 53 NW (2d) 180. 

The words "I hereby declare it to be my 
express desire," used by the tes ta tor' in his 
will in requesting that a certain attorney be 
retained as counsel, were more than preca­
tory, and were in the nature of a direct re­
quest. Estate of Ogg, 262 W 181, 54 NW 
(2d) 175. 

Undue influence not proved. Estate of 
Beyer, 262 W 441, 55 NW (2d) 401. 

See note to 318.06, citing Will of Grei­
ling, 264 W 146, 59 NW (2d) 241. 

, Although the testator had only nephews 
living at the time, the inclusion of the 
words "my nieces and nephews" in the re­
siduary clause of the will, drawn by an at­
torney who testified that the words "nieces" 
was included through his error, could be 
considered as surplusage caused by harm­
less inadvertence, and as not militating 
against the mental competency of the tes­
tator. Will of Klagstad, 264 W 269, 58 NW 
(2d) 636. 

The evidence sustained a finding that an 
aged testator, who had made an earlier will 
leaving most of his property to an unmar­
ried son living with him, and who made a 
later will leaving his entire estate to the 
children of an incompetent and institu­
tionalized daughter, had sufficient mental 
capacity to make a valid will at the time of 
executing the later will. Even if erroneous, 
the testator's belief that he had lost valu­
able income-producing properties through 

mismanal},'ement by his son did not consti­
tute an • insane delusion," where the prop­
erties were in fact lost while being mail­
aged by the son and the testator could haye 
reasoned from the facts and circumstances 
that the son had lost the properties. Estate 
of Bauer, 264 W 556, 59 NW (2d) 481. 

The testimony of the scrivener and that 
of his former law partner, as to the mental 
competency of the testator at the time of 
executing his last will, cannot be lightly 
brushed aside, and in any event it must be 
outweighed by evidence on the part of the 
contestant which is clear, conyincing and 
satisfactory. Estate of Bauer, 264 W 656, 
69 NW (2d) 481. 

Finding of incompetency sustained. Will 
of ,Vright, 266 W 89, 62 NW (2d) 409. 

Undue infiuence not prayed. Will of 
Knierim, 268 W 696, 68 NW (2d) 545. 

When proYision is made in a will for the 
child of some person other than the testator 
and a child is adopted by that person after 
the death of the testator, the adopted child 
~s not, in the absence ,!f contrary compeU­
mg CIrcumstances, entItled to' share in a 
gift to children or issue of the third person. 
Estate of Uihlein, 269 VIr 170, 68 NW (2d) 
816. 

When a fiduciary is granted absolute or 
conclusiYe powers and discretions, a court 
may not· exact the standard of "reasonable 
judgment" from such fiduciary, and the 
court may interfere only with the bad faith, 
fraud, "01' mere, arbitrary action of such 
fiduciary. Estate of Koos, 269 W 478, 69 
NW (2d) 598. 

With reference to the word "use" as a 
noun, in a will, giying the use of a thing 
does not ordinarily giYe the thing. itself, 
but implies that the thing is to be held. and 
employed for the benefit or enjoyment of 
the beneficiary, whereas the word "use" as 
a yerb means to use up or consume. Estate 
of Cobeen, 270 W 545, 72 NvV (2d) 324. 

Under a proYision in a joint will that the 
property should be held by the survivor with 
the "use and income" thereof to be enjoyed 
by such sur vi YOI' during the remainder of 
his or her life, and that at the death of the 
suryivor "the above property" should be 
distributed among certain named persons, 
the suryiving wife was not entitled to the 
ui1l'estricted use of the property with the 
right to invade the corpus, but had only the 
right to occupy the homestead or to rent it 
and to receive the income from the remain­
ing property. Where the will gives only the 
use of the estate to the wife for life, and 
does not provide for sale or reinvestment of 
funds, a trustee shoulc1 be appointed, eyen 
though the will is silent as to such an ap­
pointment. Estate of Cobeen, 270 W 646, 72 
NW (2d) 324. 

Undue infiuence case. Will of Winne­
mann, 272 W 643, 76 NW (2d) 616. 

A will jointly executed by 2 testators 0'1' 
one of 2 separate wills, containing recipro­
cal proYisions and provisions for the benefit 
of third persons effectiYe on the death of 
the surviving' testator, which is a fruition 
of a contract between the testators cannot 
be revoked to ~he detriment of the third 
persons by the suryivor after the death of 
the other testator and the acceptance of 
benefits derived from the will of the' other 
Which conformed to the contract, without 
committing a breach of contract, at least 
not from the Yiewpoint of a court of equity. 
Schwartz v. Schwartz, 273 W 404, 78 NvV 
(2d) 912. . 

A will appointing the testatrix's son as 
executor, and requesting, without express­
ing any reason therefol', that he retain a 
certain attorney, who had neYer met the 
testatrix before drafting her will and neyer 
saw her afterward, is construed as intend­
ing that the son should serye as executor 
eyen though unwilling to retain the atto'r­
ney named; and under such construction 
the county conrt pl'operly denied a petitio"; 
of such attorney for an order appointing 
him as the attorney for such executor, who 
had engaged other counsel and petitioned 
for the probate of the will. (Estate of Ogg, 
262 VIr 181, distinguished.) Estate of Braasch, 
.274 W 569, 80 NW (2d) 759. 

An order denying the proponent's motion 
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for permission to tax costs against the un- an abuse of discretion. Estate of Fuller, 275 
successful objectors Is affirlned, it being W 1, 81 NvY (2d) 64. 
considered that the objections to the pro- Tes~amentary capacity and undue infiu­
bate ot the, will were not so lacking in merit ence dIscussed. Estate of Knutson, 275 ,y 
as to constitute the denial of such motion 380, 82 NW (2d) 196. 

238.02 Construction of devise. (1) Every devise of land in any will shall be con­
strued to convey all the estate of the devisor therein which he could lawfully devise, unless 
it shall clearly appear by the will that the devisor intended to convey a less estate. 

(2) Neither the acceptance of a bequest or devise, nor the participation of the legatee 
01' devisee in the pro bate proceeding, shall constitute an election by him to forego, waive 
01' convey his pre-existing' interest. or right of survivorship in any property which the 
will or codicil attempts to bequeath or devise to another person, unless the will or codicil 
so provides in express terms. 

History: 1957 c. 232. 
In construing wills, courts do not have 

power to reform the same even in the case 
of an obvious mistake on the part of the 
testator, and it mal{es no difference that the 
mistake was occasioned by the oversight or 
inadvertence of the draftsman of the will. 
A provision in t1Hl will of a childless, tes­
tator, bequeathing to his wife "the share 
of my estate which she would receive under 
the law if I died intestate," was not ambig­
uous, was' capable of only one meaning, and 
bequeathed the entire estate to the wife, 
although the will also contained a residuary 
clause bequeathing' "all of the rest and 
residue of my estate" to the testator's 3 sis­
ters. Estate of Gray, 265 W 217, 61 NW (2d) 
467. 

Where a will bequeathed the residue of 
the testator's prope11ty in trust with 10 per 
cent of the yearly net income therefrom to 
be paid to each of 3 named persons and the 
remaining 70 per cent to named charitable 
and educational institutions, and provided 
that' on the death of any of such 3 named 
persons his share should go to the survivors, 
without any direct provision for this por­
tion of the income going over to, any other 

,beneficiary, on the death of the last sUrviv­
'ing of such 3 named persons, but where the 
will also provided that in case any bequests 
lapsed they should be used to pay other be­
quests in full and, if not needed ,for that 

,purpose, should pass into the residuary 
clause-the provision for the last survivor, 
as well as for the other 2 named persons, 
,was only the granting of an income, for life, 
and did not vest 30 per cent of the corpus in 
such 3 named persons and would not entitle 
the last survivor to 30 per cent of the cor­
pus, but the bequest to them would lapse on 
the death of the last survivor and the pro­
vision relating to lapsed bequests would 
then become effective. Estate of Ogg, 265 
W 432, 61 NW (2d) 876. 

A provision in the will of a childless 
testator, devising to his wife "such home­
stead and dower rights in all of the real 
estate of which I may die seized as she 
would have if I had died intestate," devised 

,.to the wife, in fee, the entire real estate of 
which the testator died seized, although the 
will also contained a residuary clause de-

'vising and bequeathing the residue to the 
,testator's brother in trust for certain pur­
poses. Will of Hipsch, 265 W 446, 62 NW 
(2d) 18. 

Where a will generally divided testa­
trix's property equally between 2 sons, but 
provided that certain stock, of which she 
originally owned 40 of 160 shares outstand­
ing, should be divided so that each son 
would have an equal number of shares after 
determining how many shares each owned 
at the time of her death, and where, prior 
to death, she had given 2 shares to one son 
and the other had purchased 40 shares from 
an outside source, her remaining 38 shares 
should be divided 18 shares to the first son 
and 20 to the second. Will of Emmerick, 
268 W 186, 67 NW (2d) 374. 

A will making several devises and be­
quests, including substantial immediate pro­
vision for the testator's son, and leaving the 
residue of the estate in trust for the benefit 
of the testator's daughter for a period of 
5 years during which the daughter was to 
receive the income, and further providing 
that "in the event of the death of my said 
daughter" within such 5 year p~riod the 

trust should continue and the corpus be di­
vided as directed, is construed as intending 
that the daughter, if still living, should take 
the residue of the estate free from trust re­
strictions when the 5 years following the 
testator's death had expired. Will of Schnei­
der, 268 W 610, 68 NW (2d) 576. 

"yith reference to the doctrine of equi­
table 'conversion of real estate into per­
sonalty by will, a mere discretionary au­
thority to sell is not sufficient to work a 
conversion; there must be a mandatory di­
rection, express or implied, to convert, al­
though the time of the execution thereof 
may be left discretionary. Estate of Dus­
terhoft, 270 W 5, 70 N"V (2d) 239. 

Under a will of a childless testator 
giving his wife "the share of my estate 
,both real and personal, to Which she would 
be entitled under the laws of descent ... 
in the event I were fo die intestate," and 
directing that she should have the option 
to take certain property at its appraised 
value to apply on her "said statutory, share" 
and that she might make up the difference 
with her own funds and thus acquire the 
fee title to such parcels if' the appraised 
value thereof should amount to more than 
her "said statutory share," the testator in­
tended to devise and bequeath to her her 
d01ver and honlestead rights in his estate 
and a, one-third interest in the personal 
property, to which she was legally entitled 
and of Which she might not be deprived, 
and thereunder she did not take the entire 
estate to the exclusion of the testator's 2 
nephews named in the residuary clause. 
(\Vill of Pfeiffer, 231 W 117, applied; Estate 
of Gray, 265 '" 217, and 'ViII of Hipsch, 265 
W 446, distinguished.) Will of Klinkert, 270 
W362, 71 NW (2d) 279. 

A contingent bequest to "natural heirs" 
held to be One to an adopted daughter of a 
deceased sister, as against a claim by chil­
dren of another sister not named in the 
will. Estate of Rhodes. 271 W 342. 73 NW 
(2d) 602. 

Where will provided for a trust for 5 
years, and reserved the right to designate 
the beneficiaries by separate instrument 
but no separate instrument was found by 
the time the estate was ready for distribu­
tion, the trust failed and the trust property 
passed as intestate property. Estate of 
Kessler, 271 W 512, 74 NW (2d) 146. 

A testator has the right to make the 
enjoyment of his bounty dependent on tile 
condition that the recipient renounce, em­
brace, or adhere to a particular religious 
faith, and such a condition is not void as 
contrary to public policy. Estate of James, 
273 W 50, 76 NW (2d) 553. 

",There a will leaves a ,bequest on condi­
tion that the recipient does not rear his 
children in a certain religious faith, a trust 
is the best way to carry out the testator's 
wishes, although the will does not provide 
for one. Estate of James, 273 W 50, 76 NW 
(2d) 553. 

See note to 324.05, citing Estate of Steck, 
273 W 303, 77 NW (2d) 715. 

A will which is jointly executed may fur­
nish in itself prima facie proof that it was 
executed pursuant to a contract between the 
testators, notwithstanding it does not ex­
pressly purport to have been made pursuant 
to contract, does not contain the word "con­
tract" or "agreement," or include an express 
promise that the survivor will carry out the 
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dispositions contained in the will. Schwartz 
v. Schwartz, 273 W 404, 78 N,V (2d) 912. 

Under a will whiCh gave the resldne of 
the estate to a named daughter and a 
named son in equal shares, but which made 
no provision for distribution of the daugh­
ter's share in the event that the testator 
outlived her, the share of the predeceased 
daughter, who died without issue, lapsed 
and was to be distributed as intestate prop­
erty, so that another surViving son of the 
testator was entitled to share therein in ac­
cOl'dance with the rules of descent, notwith­
standing that such other surviving son was 
disinherited by the terms of the will. Will 
of Rosnow, 273 W 438, 78 NW (2d) 750. 

A will bequeathing' to "my grandchild­
ren" a sum to be placed in trust, and pro­
viding that the income should be allowed to 
accumulate until the grandchildren respec­
tively became of age, after whiCh each was 
to receive the income on his share, and 
further providing that after each grand­
child reached the age of 30 years he was to 
be paid his full share of the principal sum, 
made a gift to a class, of which class grand­
chlldren .born after the death of the tes­
tator also became members, but member­
ship in the class closed when the oldest 
grandchild arrived at the age of 30 years. 
Estate of Evans, 274 W 459, 80 NW (2d) 408. 

WILLS 238.06 

See note to 231.205, citing Estate of 
Steck, 275 W 290, 81 RW (2d) 729. 

If a will does not contain any indication 
as to how long an annuity it provides is to 
be paid, it will end with the death of the 
annuitant. Estate of Hoyt, 275 W 484, 82 
NW (2d) 177. 

A joint will which expressly or impliedly 
does not take effect until the death of the 
survivor is invalid, but in the absence of 
this fa.ctor, a joint will may be regarded as 
the WIll of each cotestator and probated 
twice, once at the death of each, whether 
the property bequeathed be owned severally 
or jointly by the testators, and especially 
does the rule hold true where the testators 
are husband and wife. Estate of Cordes, 1 
W (2d) 1, 82 NW (201) 920. 

Under a will providing a legacy for an 
unadopted stepdaughter of the testator by 
a second marriage, who precleceased the 
testator and left as her issue a son and a 
daughter who survived the testator, but 
who were not mentioned in connection with 
the legacy to their mother, the testator did 
not intend that they sho'uld take their 
mother's share in case of her predeceasing 
him, and the antilapse statute was not 
applicable. Estate of Dodge, 1 W (201) 399, 
84 NW (201) 66. 

238.03 After-acquired estate. Any estate, right or interest in lands acquired by 
the testator after the making of his will shall pass thereby in like manner as if possessed 
at the time of making' the will if such shall manifestly appeal' by the will to have been the 
intention of the testator. 

. 238.04 Devise of homestead, etc. When any homestead shall have been disposed 
of by the last will and testament of the owner thereof the devisee shall take the same free 
of all judgments and claims against the testator or his estate, ex('.ept mortgages lawfully 
executed thereon and laborers' and mechanics' liens to the extent that the testator shall 
leave other property subject to payment of the same. When devised to any of the persons 
mentioned in section 237.025, the same exemptions shall apply as set forth therein. 

238.05 Who may bequeath personalty. Every person of full age and every married 
woman of the age of 18 years and upward and any other minor who is a· member of the 
military or naval forces of the United States, being of sound mind, may, by last will and 
testament in writing, bequeath anc1 c1ispose of all his or her personal estate remaining at 
his or her decease and all his 01' her rights thereto anc1 interest therein, subject to the 
payment of dehts, and all such est.ate not disposed of by the will shall be administered as 
intestate estate. 

238.06 How wills to be executed. No will made within this state since the first day of 
January, 1896, except such nuncupative wills as are mentioned in this chapter, shall be 
effectual to pass any estate, whether real or personal, 01' to charge or in any way affect the 
same unless it be in writing and signed by the testator or by some person in his presence 
anc1 by his express direction, and attestec1 and subscribed in the presence of the testator by 
two 01' more competent witnesses in the presence of each other; if the witnesses are com­
petent at the time of such attesting their subsequent incompetency, from whatever cause it 
may arise, shall not prevent the probate and allowance of the will if it be otherwise satis­
factorily proved. 

An instrument on a printed deed form 
with the words typed in, "This deed is null 
and void until after death of party of the first 
nart," signed by her and attested and sub­
scribed by 2 competent witnesses in the 
manner required by this section and not de­
livered or recorded but found in her locked 
purse along with money and securities after 
her death, is admissible to probate as a will. 
It is not necessary that the witnesses see 
the testator sign the document, as long as 
the signature of the testator is on the docu­
ment when the witnesses sign it, or he de­
clares the same to the witnesses to be his 
will, and it is not necessary that the wit­
nesses be expressly requested to sign by the 
tEstator. Will of ·''{nuk, 256 W 360, 41 NW 
(201) 294. 

Where the signature on the instrument 
offered for probate was properly found to 
be the genuine signature of the deceased, 
a strong presumption of regularity of exe­
cution of such instrument attached and, 
under the evidence, the trial court coulc1 
properly find that such presumption of reg-

ularity of execution was not overcome. by 
the objectors, although the instrument had 
no attestation clause and the witnesses to 
the instrument did not see the deceased 
sign and could not remember whether the 
instrument was signed by the deceased 
when they signed as witnesses. Estate of 
McCarthy, 265 W 548, 61 NyV (2d) 819. 

An oral contract to bequeath property 
must be established by evidence that is 
clear, satisfactory and convincing, a mere 
preponderance of the evidence not being 
sufficient. Holty v. Landauer. 270 W 203, 
70 NW (201) 633. 

Under evidence establishing that a tes­
tah'ix signed a testamentary instrument 
which she had prepared in her ·own hand­
writing, that she exhibited the instrument 
with her signature on it to competent wit­
nesses and requested that they sign it, and 
that they signed it in her presence and in 
the presence of each other, the instrument 
was properly executed, although the tes­
tah'lx did not sign the instrument in the 
presence of the witnesses, and did not by 
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any express words acknowledge that the 
signature thereon was her own nor declare 
or acknowledge the instrument to be her 
will. Estate of 'White. 273 ,V 212. 77 NW 
(2d) 404. 

3002 

As used in the term "attested and sub­
scribed", the "rords "attested" and "sub_ 
scribed" are held to be synonymous in ,Vis­
consin. Estate of White, 273 ,V 212, 77 NW 
(2d) 404. 

238.07 Foreign wills. A last will and testament executed without this state in the 
mode prescribed by the law either of the place where executed or of the testator's domicile 
shall be deemed to be legally executed and shall be of the same force and effect as if exe­
cuted in the mode prescribed by the laws of this state; provided, said last will and testa­
ment is in writing and subscribed by the testator; and provided further, that this section 
shall not affect such nuncupative wills as are mentioned in this chapter. 

238.08 Witnesses to will not to take under it. All beneficial devises, legacies and 
gifts whatsoever, made or g'iven in any will to a subscribing witness thereto, or to the hus­
band or wife of a subscribing witness thereto, shall be wholly void unless there be two other 
competent subscribing witnesses to the same; but a mere charge on the lands of the de­
visor for the payment of debts shall not prevent his creditors from being competent wit­
nesses to his will. 

A provision in a will appointing the at- the size of the estate, did not disqualify him 
torney who drafted it as executor, and fix- from being a subscribing witness to the 
ing the sum of $20'0 for his services as ex- will. ,Vill of Henderson, 272 ,V 163, 74 NW 
ecutor, whi0h sum was small considering (2d) 739. 

238.09 When share of estate to witness saved. But if such witness or the husband 
or wife of such witness, to whom any beneficial devise may have been made or given, 
would ha.ve been entitled to any shal'e of the estate of the testator in case the will was not 
established, then so much of the shaJ.'e that would have descended 01' been distributed to 
such witness or to the husband 01' wife of such witness as will not exceed the devise or 
bequest made to him in the will shall be saved to him, and he may recover the same of 
the devisees or legatees named in the will, in proportion to and out of the pm·ts devised 
or bequeathed to them. 

Where the bequest of the residue of an 
estate to a son, one of 2 heirs at law, was 
void under 238.08, the son was entitled to 
the share he would have received if there 
had been no will, not exceeding the bequest, 

and his co-heir the balance; the son does 
not receive such share plus one half of the 
balance as intestate property. Estate of 
Reichenberger, 272 W 176, 74 NW (2d) 740. 

238.10 Provision for child born after will made. When any child shall be born 
after the making of his parent's will and no provision shall be made therein for him such 
child shall have the same share in the estate of the testator as if he had died intestate; and 
the share of such child shall be assigned to him as provided by law in case of intestate 
estates unless it shall be apparent from the will that it was the intention of the testator 
that no provision should be made for such child. 

238.11 Provision for child omitted by mistake, etc. 'When any testator shall omit 
to provide in his will for any of his children or for the issue of any deceased child, and it 
shall appear that such omission was not intentional but was made by mistake or accident, 
such child 01' the issue of such child shall have the same share in the estate of the testator 
as if he had died intestate, to be assigned as provided in section 238.10. 

The question whether a testator's omis­
sion to provide for a child in his will was 
intentional or accidental is one of fact, and 
may be considered on extrinSic evidence. 
The burden of proof to establish an acci-

dental omission is on the contestant. Evi­
dence sufficient to meet the burden dis­
cussed. Will of Mattes, 268 W 447, 68 N"Y 
(2d) 18. 

238.12 From what estate provision in such cases taken. When any share of the 
estate of a testator shall be assigned to a child bol'll after the making of a will or to a child, 
01' the issue of a child, omitted in the will as hereinbefore mentioned, the same shall first 
be taken from the estate not disposed of by the will, if any; if that shall not be sufficient 
so much as shall be necessary shall be taken from aU the devisees or leg-a tees in proportion 
to the value of the estate they may respectively receive under the will unless the obvious 
intention of the testator in relation to some specific devise or bequest or other provision in 
the will would thereby be defeated; in which case such specific devise, legacy or provision 
may be exempted from such apportionment and a different apportionment may be adopted 
in the discretion of the county court. 

238.13 Rights of issue of deceased legatee. When a devise or legacy shall be made 
to any child 01' other relation of the testator and the devisee 01' legatee shall die before the 
testator, leaving issue who shall survive the testator, such issue shall take the estate so 
g-iven by the will in the same manner as the devisee 01' leg-atee would have done if he had 
survived the testator unless a different disposition shall be made or directed by the will. 

Under 322.07 (1) (Stats. 1951) the legal that on the death of a legatee during the 
sta tus of an adopted child is changed to lifetime of a testatrix, an adopted child of 
that of a child of the adoptive parents, so the legatee was entitled to share in her 
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Share. Estate of Holcombe, 259 W 642, 49 
NVIT (2d) 914. 

Where a joint will of a husband and wife 
devised their farm to a son on the death of 
the surviving parent, subject to the pay­
ments charged thereon of a specified sum 
to each of 3 named daughters, such gifts to 
the daughters were not to a class of persons 
but were to persons specifically named, and 
were deferred until the death of the surviv­
ing parent, so that such gift to a daughter 
who died after the mother, but before the 
father, lapsed at the death of such daugh­
ter. A lapsed specific gift ordinarily goes to 
the residue of the estate; but where it is a 
legacy charged on a devise of real estate, 
it sinks into the devise and the devisee 
takes the land free from any charge thereon 
in respect to such gift. Where the residuum 
of an estate is given by will to 2 or more 
individually, and not as a class, and the 
gift to one of them lapses, the lapsed part 
of the residuum passes as intestate property, 

WILLS 238.15 

unless the testator indicates an intention 
that the property pass in a different manner, 
in which case effect must be given to such 
intention. Estate of Schefe, 261 W 113, 52 
NW (2d) 375. 

This section is designed to prevent' a 
lapse, and does not apply in any case to 
an adopted child of a devisee or legatee who 
dies after the testator. Estate of Uihlein. 
269 VY 170, 68 NvY (2d) 816. 

This section does not apply as to the 
surviving issue of a predeceased child of 
a testator under a will leaVing the residue 
of the testator's estate in trust for the bene­
fit of all of "my children living at the 
time of my death," in equal shares. Estate 
of Stewart, 270 W 610, 72 NW (2d) 334. 

As used in this section, the word pre­
deceased "relation," to whom a testator has 
made a devise or legacy, includes only rela­
tions by consanguinity. Estate of Dodge, 
1 W (2d) 399, 84 NW (2d) 66. 

238.135 Disposition of renounced legacy. (1) If any legacy other than a bequest 
of the residue or any interest therein is renounced or refused, such legacy shall not escheat 
but in the absence of other directions in the will shall become part of the residue of the 
estate. 

(2) If any legacy consisting of the residue of an estate or any interest therein includ­
ing legacies which have become a part of the residue under subsection (1) shall be re­
nounced or refused, such residue or leg'acy of an interest therein shan not escheat but in 
the absence of other directions in the will shall descend or be distributed as intestate prop­
erty. 

History: 1951 c. 699. 

238.136 Escheat of intestate property on failure of heir. If there is no known 
heir of the decedent, the residue of the estate, not disposed of by will, shall escheat and 
shall be ordered paid into the state school fund. 

C1'OSS Refe1'ellce: For escheat procedure, see 318.02 and 318.03. 
History: 1951 c. 699. 

238.14 Wills, how revoked. No will nor any part thereof shall be revoked unless by 
burning, tearing, canceling 01' oblitel'ating the same, with the intention of revoking it, by 
the testator 01' by some person in his pres611ceand by his direction, 01' by some other will 
or codicil in writing, executed as prescribed in this chapter, 01' by some other writing, 
signed, attested and subscribed in the manner provided in this chapter for the execution of 
a will; excepting only that nothing contained in this section shall prevent the revocation 
implied by law from subsequent changes in the condition or circumstances of the testator. 
'rhe powcr to make a will implies the power to revoke the same. 

The intention of a testatrix to revoke a 
bequest in her will must be established by 
clear and satisfactory evidence. In a type­
written will, drawn by attorneys and )<ept 
in a good state of preservation in an un­
locked trunk in the residence of a testa,trix 
,vho ,,'as a good business 'V 0111 an and ,vas ill 
good physical and mental health until her 
death, lightly drawn penCIl marks, made by 
the testatrix, consisting of interlineations 
scratching- out certain sums and adding­
others, making changes of addresses ancl 
additional bequests, drawing parenthesis 
marks around the name of a predeceased 
sister-in-law, and, in a paragraph leaving 
the residue of the testatrix's estate to 3 
named cousins, drawing a mark through 
the name of a predeceased cousin and writ­
ing below such paragraph the word "dead," 
showed that the testatrix contemplated 
changes in her will, but did not show that 
she thereby intended to revoke or had re­
voked the legacy to the predeceased cousin 
nor any other provision of the will; hence, 
the trial court! admitting all other provi­
sions, should a so have admitted the provi­
sion as to the predeceased cousin. Estate of 
Holcombe, 259 W 642, 49 NVIT (2d) 914. 

A divorce and division of property con­
stituted an implied revocation of the hus­
band's will by operation of law, so far as 
the will provided for the wife, although the 

husband died less than a year after the 
entry of the judg-ment of divorce. Testimony 
offered by the divorced wife to show a 
reconciliation between the parties, before 
the death of the husband during the year 
following the entry of the judgment of 
divorce, was inadmissible to overcome the 
effect of the unvacated judgment of divorce 
as an implied revocation of the husband's 
will by operation of law. Estate of Kort, 
260 W 621, 51 NW (2d) 501. 

If it is established that a testator de­
stroyed a will in his possession with intent 
to revoke it, such revocation also revokes 
all duplicates or triplicates of the one de­
stroyed. Will of Donigian, 265 VY 147, 60 
NW (2d) 732. 

In order to overcome the presumption of 
revoca tion by destruction which arises from 
the failure to find a will last known to be 
in the testator's possession, the rule is that 
when evidence to the contrary is received, 
which if uncontradicted is sufficient to sup­
port a finding, the presumption is destroyed 
or removed. Will of Donlg-lan, 265 W 147, 60 
NW (2d) 732. 

A joint 01' mutual will, lacking contrac­
tual elements, may be revoked at any time 
by either testator in the same manner as 
other wills. Estate of Schley, 271 W 74, 72 
NW (2d) 767. 

238.15 Deposit of wills with county judge; redelivery. Any will, being' enclosed in 
lJ, sealed wrapper and having indorsed thereon the name of the testator and his place of 
residence and the day when and the person by whom it is delivered, may be deposited by 
the person making the same 01' by any person for him with the judge of the county court 
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of the county where the testator lives, and such judge shall receive and safely keep such 
:willand give a certificate of the deposit thereof. A will so deposited shall, during the life­
time of the testator, be delivered only to himself or to some person authorized by him, by 
an order in writing, duly proved by the oath of a subscribing witness, to receive the same. 

238.16 Nuncupative wills, when good. (1) No nuncupative will shall be good when 
the estate bequeathed shall exceed the value of $150 that is not proved by the oath of 3 
witnesses, at least, that were present at the making thereof; nor unless it be proved that 
the testator, at the time of pronouncing' the same, did bid the persons present, or some 
of them, to bear witness that such was his will or to that effect; nor unless such nuncupa­
tive will were made at the time of the last sickness of the deceased and in the house of 
his or her habitation or dwelling, or where he or she had been resident for the space 
of 10 days or more next before the making of such will except where such person was 
unexpectedly taken sick, being' from home, and died before he or she retlU'ned to the 
place of his or her habitation. 

(2) Except when the bequest is to a spouse, the value of an estate bequeathed by a 
nuncupative will shall not exceed $500 and if it exceeds that value the bequest shall he 
iIlvalid' and.of no e·fj'ect as to such excess. This limitation shall not apply to the disposition 
by a soldier in actu.al sm:vice or by a mariner on shipboa~L'd of .his ,~ag~s and other personal 
estate by nuncupatIve "1'1'111. Where the bequest by a nuncupative WIllIS solely to the spouse 
there shall be no limitation as to the value of the estate bequeathed. 
. History, 1955 c. 411. 

. The provision in 325.16, that no person in 
his own behalf or interest shall be examined 
as a ,vitness in respect to any transaction or 
communication by him personally with a de­
ceased person in any civil action or proceed­
ing, rendered the sole beneficiary, who was 
also one of the 3 subscribing witnesses, of an 

alleged nuncupative will an incompetent wit­
ness thereto, so that, such will not being 
provable by 3 competent witnesses as re­
quired by. 238.16, its admission to probate 
was properly denied. Will of Repush, 257 W 
528, 44 NW (2d) 240. 

238.17 How same proved. After six months shall have passed after speaking any 
:pretended tcstamentary words no testimony shall be received to prove the same as a nun­
cupative will unless the said words or the substance thereof were reduced to writing within 
six days after the same testamentary words were spoken. Nor shall letters testamentary 
or probate of any lluncupative will he issued by any connty conrt until fourteen days, al 
least, aiter the decease of the testator be fully expired; nor shall any nuncupative will bE 
at any time approved and allowed unless notice shall have first been given to the wido,~ 
and other persons principally interested, if resident within the state, to the end that the) 
may contest the same if they please·. Nothing herein contained shall prevent any soldiC! 
being in actual service nor any mariner being on shipboard from disposing of his wageE 
and other personal estate by a nuncupative will. 

238.18 Wills must be proved. No will shall pass either real or personal property 
unless it has been admitted to probate as provided in these statutes, or unless a certificate 
of assignment has been issued under section 310.075; and the admission to probate of a 
will shall be conclusive as to its due execution. 

History, 1951 c. 594. 

238.19 Wills not to be construed contractual. No will shall be construed as con­
tractual unless such fact affirmatively appears in express language on the face of the 
instrument. This section shall not apply to joint wills which exist as a single doclunent. 

History: 1957 c. 211. , 

238.20 Certificate of proof and record. Every will, when proved and allowed as 
prescribed by statute, shall have a certificate of such proof indorsed thereon or annexed 
thereto, signed by the judge of the county court and attested by the seal of such comt. 
An attested copy of every will devising lauds or any interest therein and of the certifi· 
cate of proof thcr80f and of the final judgment in the estate assigning such lands or in­
terest therein, shall be recorded in the office of the register of deeds of the county in which 
the lands so devised and assigned are situated. This section shall not apply to wills proved 
and allowed before April 10, 1903. 




