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rules by which the sufficiency of the pleadings are determined are plescmbed by chapters
260 to 297.

263.02 Complaint, The first pleading on the part of the plaintiff is the complaint.

263.03 Complaint, contents. The c¢omplaint shall contain:

(1) ‘The title of the cause, specifying the name of the court in which the action ig
brought, the name of the county designated by the plainiiff as the place of trial and the
names of the parties to the action.

(2) A plain and concise statement of the ultimate faets const1tut1ng each cause of
action, without unnecessary vepetition,

(8) A demand of the judgment to which the plam’mff supposes himself entitled; if the
recovery of money be demanded, the amount thereof shall be stated.

(4) In an action by or against a corporation the complaint must aver its corporate
existence and whether it is a domestic or a foreign corporation.

Cross Reference:

complaint in case of judgment by default, see 270.57.
As to the effect of not denying an allegation in the complaint of corporate or partner-

For effect of demand for judgment or want of such demand in the

ship existence, see 328.29 and 328.31,

963,04 TUniting causes of action, The plaintiff may unite in the same complaint
several causes of action, whether they be such as were formerly denominated legal or equi-
table or both. But the causes of action so united must affect all the parties to the action and
not require different places of trial, and must be stated separately.

263.06 Pleadings by defendant. The only pleading on the part of the defendant is
either a demurrer or an answer, It must be served within twenty days after the service
of the copy of the complaint.

263.06 Demurrer to complaint. - There shall be but a single demurrer to the com-
plaint in which the defendant subject to the provisions of ss, 263.11 and 263.12 shall join

any or all of the following objections to defects appearing upon the face of the complaint:

(1) That the court lacks jurisdiction over (a) the person of the defendant, or (b) the
subject matter; or

(2) That the plaintiff has not legal capacity to sue; or

(3) That there is another action pending between the same parties for the same cause;
or
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(4) That there is a defect of parties, plaintiff or defendant; or

(5) That several causes of action have heen improperly united; or

(6) That the complaint does not state facts sufficient to constitute a cause of action; or
(7) That the action was not commenced within the time limited by law.

263.07 General demurrer limited. In case of a general demurrer to a complaint,
if upon the facts stated, eonstruing the pleading as provided in section 263.27, plaintift
is entitled to any measure of judicial redress, whether equitable or legal and whether in
harmony with the prayer or not, it shall be sufficient for such redress.

263.08 Demurrer to whole or part. The demurrer may be taken to the whole com-
plaint or to any of the alleged causes of action therein; and the defendant may demur to
one or more of the several causes of action stated in the complaint and answer the residue.

263.09 Ground of demurrer to complaint to be stated. The demurrer shall distinet-
ly specify the grounds of objection to the complaint, in the language of s. 263.06 relied
upon, adding, if hased upon the first, second or fourth subsection, a particular statement
of the defect, and if based upon the seventh, a reference to the statute claimed to limit the
right to sue. Unless it does so, the demurrer may be stricken.

263.10 Amended complaint to be served, If the complaint be amended a copy
thereof must be served and the defendant must demur or answer thereto within twenty
days thereafter or the plaintiff, upon filing proof of service thereof and of the defendant’s
omission, may obtain judgment in the manner provided for a failure to answer in the first
instanece,

263,11 Answer may state grounds of demurrer, When any of the matters enumer-
ated in section 263.06 do not appear upon the face of the complaint the objection may he
taken by answer; and the objection that the action was not commenced within the time lim-
ited by law may in any case he taken by answer,

263,12 Waiver by not demurring or answering. Exeept as provided in s. 262,17, if
not interposed by demurrer or answer, the defendant waives the objections to the com-
plaint except the objection to the jurisdiction over the subject matter, but such waiver shall
not preclude any challenge to the sufficiency of the evidence to establish a cause of action.

263.13 Answer, conftents. The answer of the defendant must eontain:

(1) A specific denial of each material allegation of the complaint controverted by the
defendant, or of any knowledge or information thereof sufficient fo form a belief.

(2) A statement of any new matter constituting a defense, in ordinary and concise
language, without repetition. v

263.14 Counterclaim. (1) A defendant may counterclaim any claim which he has
against a plaintiff, upon which a judgment may be had in the action,

. (2) The counterclaim must be pleaded as such and the answer must demand the

judgment to which the defendant supposes himself entitled upon his counferclaim,

(3) This section does not extend to or include claims assigned to a defendant after
he was served with the summons,

263.15 Cross complaint and third party actions. (1) A defendant or a person in-
terpleaded or intervening may have affirmative relief against a codefendant, or a code-
fendant and the plaintiff, or part of the plaintiffs, or a codefendant and a person not a
party, or against such person alone, upon his being brought in; but in all such cases such
relief must involve or in some manner affect the contract, transaction or property which
is the subject matter of the action or relates to the oceurrence out of which the action
arose. Such relief may be demanded by a cross complaint or counterclaim, served upon
the party against whom the relief is asked or upon such person not a party, upon his being
brought in.

(2) In all cases the court or the judge thereof may make such orders for the service
of the pleadings, the bringing in of new parties, the proceedings in the eause, the trial
of the issues and the determination of the rights of the parties as shall be just. The pro-
visions of this chapter with respect to demwrrers and answers to eomplaints shall apply to
and govern pleadings to eross complaints. Relief from inadvertent default of answer to a

cross complaint shall be granted liberally by the court.

963,16 Several defenses allowed. The defendant may set forth, by answer, all de-
fenses and counterclaims he has, whether legal or equitable, or both; they must be sep-

arately stated.
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263,17 Demurrer to answer, There shall be but a single demurrer to the answer.
The plaintiff may, within 20 days, demur to the answer or any alleged defense therein when
it does not state a defense; and to any counterclaim therein where it appears upon the
face thereof either that:

(1) The court lacks jurisdietion of the subject matter; or

(2) The defendant has not legal capacity to maintain the same; or

(3) Another action is pending between the same parties for the same cause; or

(4) There is a defect of parties; or

(5) The counterclaim does not state a eause of action; or

(6) The cause of action stated is not pleadable as a counterclaim; or

(7) The counterclaim is barred by the statutes of limitations,

268.176 Demurrer to answer; ground to be stated. The demurrer shall distinetly
specify the grounds of objection to the answer, in the language of s. 263.17 relied upon,
adding, if to a counterclaim and based upon the second or fourth subsection, a particular
statement of the defect, and if based on the seventh, a reference to the statute claimed to
limit the right to sue. Unless it does so, the demumer may be stricken,

263.18 Demurrer to answer; demurrer and reply to counterclaim, The plaintiff may
demur to one or more of the defenses and may demur to one or more of the eounterelaims
and reply to the residue of the counterclaims. When any of the matters enumerated in s.
263.17 do not appear upon the face of the eounterclaim, the objection may be taken by
reply; and the objection that the eounterclaim is barred by the statute of limitations may

in any case be taken by reply.

263.19 Waiver by not demurring or replying. If not raised by demurrer or reply,
the plaintiff waives all objections to a counterclaim except the objection to the jurisdiction
over the subject matter, but such waiver shall not preclude any challenge to the sufficiency
of the evidence to establish a cause of action on a counterelaim, If no raised by demurrer,
the plaintiff waives the obJectlon that the answer or any alleged defense therein fails to
state a defense, but such waiver shall not preclude any challenge to the suﬁ‘iclency of the
evidence to establish a defense,

263.20 Reply; what to contain. (1) When the answer contains a counterclaim the
plaintiff may, within 20 days, if he do not demur thereto, reply to the counterclaim, Such
reply must contain:

(a) A specific denial of each material allegation of the counterclaim controverted by
the plaintiff, or of any knowledge or information thereof sufficient to form a belief.

(b) A statement of any new matter constituting a defense, in ordinary and coneise lan-
guage, without repetition.

(2) The plaintiff may set forth by reply as many defenses to the counterclaims as he
may have; they must be separately stated and refer to the counterclaims whieh they are
intended 1:0 answer in such manner that they may be intelligibly distingished.

26321 Judgment by default on counterclaim, If the answer contain any counter-
claim to which the plaintiff fails to reply or demur, within the time preseribed by law, the
defendant may move, on a notice of not less than eight days, for such judgment as he is
entitled to upon such counterclaim, and if the case require it an assessment of damages
may be made or he may at the trial have the counterclaim treated as established without
proof.

263.22 Demurrer to reply; waiver. The defendant may, within 20 days, demur to
the reply or any defense therein, when, upon the face thereof, it does not state facts suffi-
cient to constitute a defense, stating such grounds. The demurrer shall distinetly specify
the grounds of objection to the reply, and unless it does so, the demurrer may be stricken,
If not raised by demurrer, the defendant waives objection to the failure of the reply to
state a defense, but sueh waiver shall not preclude any challenge to the sufficiency of the
evidence to establish a defense to the counterclaim,

263.225 Demurrer; stipulation. Where a demurrable objection does not appear on
the face of the complaint, eross complaint or counterclaim, the parties to the action by their
respective attorneys may stipulate in writing that the issues of fact and law with respect
thereto shall be determined by the court in advance of the trial on the merits.

Cross Reference: Decision on stipulated matter is appealable under 274.33 (3).

263.23 Pleadings, how subscribed and filed, KEvery pleading must be subseribed by
the party or his attorney and must he filed not later than ten days after the action is noticed
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for trial. In case of a failure by either party to file his pleading it may be stricken out,
on motion, unless permitted to be filed on such terms as the court shall think proper; or
the opposite party may file a copy thereof.

26324 Verification of pleading. Every pleading, except a demwmrrer, must be
verified; but the verification may be omitted when an admission of the allegations might
subject the party to prosecution for felony. No pleading can be used in a eriminal prose-
cution against the party as evidence of a fact admitted or alleged in such pleading. Where
service 1s made either pursuant to ch. 262 or otherwise, no defect or irregularity in a
verification shall defeat the jurisdiction of the court but shall be ground for a timely
motion to strike the pleading unless amended.

263.26 Form of verification, (1) The verification must be to the effect that the
same is true to the knowledge of the person making it, except as to those matters stated on
information and belief and as to those matters that he believes it to be true, and must be
by the affidavit of the party, or if there be several parties united in interest and pleading
together, by one at least of such parties acquainted with the facts, if such party be within
the county where the attorney resides and capable of making the affidavit.” The affidavit
may be made by an agent or attorney if no such party be within the county where the attor-
ney resides, or if the action or defense he founded upon a written instrument in such attor-
ney’s possession, or if all the material allegations of the pleading be within his personal
knowledge or belief.

(2) When the pleading is verified by any person other than a party he shall set forth
in the aﬁ‘idavﬂ; his knowledge or the grounds of his bhelief on the subjeet and the reason
why it is not made by the party, and if made on knowledge shall state that the pleading is
true to his knowledge, and if on his belief, that he believes it to be true.

(3) When a corporation is a party the verification may be made by any officer thereof,
In actions wherein the state or any officer thereof in his official capacity is a party, veri-
fication of pleadings shall not he required by either the state or anyone in its behalf or by
any such ofﬁcer, but all pleadings made by other paltles in actions wherein the state or any
such ofﬁcer is a party shall be verified as provided in this seetion. In all actions wherein
the state is the sole party plaintiff and an unverified answer shall be interposed and
the demand of the complaint is for money judgment, judgment may be taken by default
with the same force and effect and in the same manner asg though the complaint were duly
verified.

263.26 Admission by not denying., Every material allegation of the eomplaint, and
of a counterclaim not controverted as preseribed, shall, for the purposes of the action, be
taken as true. But the allegation of new matter in an answer not pleaded as a part of a
counterclaim or of new matter in a reply is deemed controverted.

263.27 Pleadings liberally construed. In the construection of a pleading for the
purpose of detelmlnmg its effect its allegations shall be liberally construed, with a view to
substantial justice between the parties,

263.28 Variances, materiality. (1) No variance between the allegation in a pleading
and the proof shall be deemed material unless it misleads the adverse party to his prejudice.

Whenever it shall be proved to the satisfaction of the eourt that a party has been so misled,

and in what respect he has heen misled, the court may order the pleading amended upon
such terms as may be just,

(2) When the variance is not material, the fact shall be found in accordance with the
evidence and the court may order an amendment without costs.

263.31 When failure of proof, When, however, the allegation of the cause of ac-
tion, connterclaim or defense to which the proof is directed is unproved, not in some par-

ticular or particulars only, but in its entire scope and meaning, it shall not be deemed a .

case of variance within section 263.28, but a failure of proof.

263.32 Accounts; bill of particulars, It 'is not necessary for a party to plead the
items of an account but he shall deliver to the adverse party, within ten days after a de-
mand therefor in writing, a copy of the acecount verified by his oath or that of his agent
or attorney, that he believes it to be true, or be precluded from giving evidence thereof.
The court, or a judge thereof, may order a further account and may in all eases on notice
order a bill of particulars of the elaim of either party to be furnished.

263.33 Judgments, how pleaded. In pleading a judgrent or other determination of
a. court or officer of special jurisdiction it shall not be necessary to state the facts econfer-

ring jurisdiction, but such judgment or determination may be stated to have been duly .




3137 PLEADINGS 263.47

given or made. If such allegation he controverted the party pleading shall be bound to
establish on the trial the facts conferring jurisdiction.

263.3¢ Conditions precedent in contract, how pleaded. In pleading the performance
of conditions precedent in a contract it shall not be necessary to state the facts showing
such performance, but it may be stated generally that the party duly performed all the eon-
ditions on his part; and if such allegation be controverted the party pleading shall be
bound to establish on the trial the facts showing such performance.

263.36 Pleading by copy; notes, etc. In an action, defense or counterclaim founded
upon an instrument for the payment of money only it shall be sufficient for the party to
give a copy of the instrument, and to state that there is due to him thereon, from the ad-
verse party, a specified sum which he claims.

263.37 Libel and slander, how pleaded. In an action for libel or slander it shall not
be necessary to state in the complaint any extrinsic facts for the purpose of showing the
application to the plaintiff of the defamatory matters out of which the cause of action
avose; butb it shall be sufficient to state generally that the same was published or spoken
concerning the plaintiff, and if such allegation be controverted the plaintiff shall be bound
to establish on the trial that it was so published or spoken.

263.38 Answer in libel and slander. In an action for libel or slander the defendant
may in his answer allege both the truth of the matter charged as defamatory and any miti-
gating eireumstances to reduce the amount of damages; and whether he prove the justifi-
cation or not he may give in evidence the mitigating circumstances,

263.39 Answer in action for distrained property. In an action to recover the pos-
session of property distrained doing damage, an answer that the defendant or person by
whose command he acted was lawfully possessed of the real property upon which the dis-
tress was made and that the property distrained was at the time doing damage thereon shall
be good without setting forth the title to such real property.

263.40 Pleadings in special proceedings. In special proceedings pending on appeal,
the court may direct an issue of fact to be made up between the parties by complaint and
answer, and such issue shall be tried by the court, or by the jury, as the court shall pre-
seribe.

263.42 Sham pleadings may be stricken out, A sham or frivolous answer, reply or
defense may be stricken ount on motion and upon such terms as the court may impose.

263.43 Irrelevant, scandalous and indefinite pleadings. If any pleading contains
irrelevant, redundant or scandalous matter it may be siruck out, with costs, on motion,
and the court may order the attorney who signed the same to pay costs. When a pleading
‘is so indefinite or uncertain that the precise nature of the charge or defense is not appar-
ent the court may on motion order the pleading to be made definite and certain, The time
to serve a required responsive pleading is extended 10 days after the service of notiee of
entry of an order made upon the motion, unless the order fixes a different time.

263.44 Motions to strike out. A party may move upon one notice to strike out an
angwer or reply as sham, and frivolous, and irrelevant, and the court or presiding judge,
on such motion, may strike ont any matter or defense as sham, any other as frivolous, or
as irrelevant or otherwise, as the pleading shall he found to bhe.

263.45 Amendments of course to pleadings, Any pleading may be once amended
by the party of course, without costs and without prejudice to the proceedings already
had, within twenty days after service thereof. But if it shall appear to the court that such
amendment was made for the purpose of delay or that the same was unnecessary and the
opposite party will thereby lose the benefit of a term at which the action may be tried,
the amended pleading may he stricken out and such terms imposed as may seem just.

263.46 Proceedings on decision of demurrer. After the decision of a demurrer the
courb may, in its discretion, if it appear that the demurrer was interposed in good faith,
allow the party to plead over or to withdraw the demurrer on such terms as may be just.
If a demurrer to a complaint be sustained upon the ground that several causes of action
have been improperly united the conrt may, in its discretion and upon such terms as may
be just, order the action to be divided into as many actions as may be necessary to the
proper determination of the causes of action therein mentioned,

263.47 Supplemental pleadings. The plaintiff and defendant, respectively, may be
allowed, on motion and on such terms as may be just, to make a supplemental complaint,
answer or reply alleging facts material to the case occurring after the former complaint,
answer or reply, or of which the party was ignorant when his former pleading was made.






