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331.01 What actions survive. In addition to' the actions which survive at common 
law the following shall also survive: Actions for the recovery of personal propei'ty 01' 

the unlawful withholding or conversion thereof, for the recovery of the possession of real 
estate and for the unlawful withholding of the possession thereof, for assault and battery, 
false imprisonment or other damage to the person, for all damage done to the property 
rights or interests of another, for goods taken and carried away, for damages done to real 
or personal estate, equitable actions to set aside conveyances of real estate, to compel a 
reconveyance thereof, or to quiet the title thereto, and for a specific performance of con­
tracts relating to real estate. Actions for wrongful death shall survive the death of the 
wrongdoer whether or not the death of the wrongdoer occurred before or after the death 
of the injured person. " 

331.02 Measure of damages against executor. When any action mentioned in sec­
tion 331.01 shall be prosecuted to judgment against the executor or administrator the 
plaintiff shall be entitled to recover only for the value of the goods taken or for the 
damages actually sustained, without any vindictive or exemplary damages or damages for 
alleged outrage to the feelings of the injured party. 

331.03 Recovery for death by wrongful act. Whenever the death of a person shall 
be caused by a wrongful act, neglect or default and the act, neglect or default is such as 
would, if death had not ensued, have entitled the party injured to maintain an action and 
I'ecover damages in respect thereof, then and in every such case the person who, or the 
corporation which, would have been liable, if death had not ensued, shall be liable to an 
action for damages notwithstanding the death of the person injured; provided, that such 
action shaH be brought for a death caused in this state. 

331.031 Recovery from estate of Wrongdoer. Whenever the death of a person shall 
be caused by a wrongful act, neglect or default and the act, neglect or default is such as 
would, if death haclnot ensued, have entitled the party injured to maintain an action and 
recover damages in respect thereof, then in every such case, the wrong'cloer who would have 
been liable if cleath had not ensued, although such wrongdoer shall die prior to the time of 
death of such injured perSall, shall be liable to an action for damages notwithstanding his 
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prior death and notwithstancUng the death of the person injured; provided that such action 
shall be brought for a death caused in this state, Any right of action which may accrue 
by such injury to the person of another although the death of the wrongdoer occurred prior 
thereto shall be enforced by bringing an action against the executor or administrator or 
personal representative of such deceased wrongdoer. 

331.035 Parental liability for acts of minor child. (1) The parent or parents hav­
ing legal custody of an unemancipated minor child, in any circumstances where he or they 
may not be otherwise liable under the common law, may nevertheless for cause shown and 
in the discretion of the court be held liable for damages to property not to exceed $300, in 
addition to taxable costs and disbursements directly attributable to any wilful, malicious 
01' wanton act of the child. 

(2) Maximum recovery from any parent or parents of any child may not exceed the 
limitation provided in sub. (1) for anyone wilful, malicious or wanton act of such child 
and if 2 or more children of the same parent or parents having legal custody collllllit the 
same act the recovery may not exceed in the aggregate $300, in addition to taxable costs 
and disbursements. 

(3) This section shall noil limit the amount of damages recoverable by an action against 
the child or children except that any amount so l'ecovered shall be reduced and apportioned 
by the amounts received from the parent or pru."ents lmder this section . 

. 331.04 Plaintllf in wrongful death action; damages limited. (1) An action for 
wrongful death may be brought by the personal representative of the deceased person or 
by the person to whom the amount recovered belongs. 

(2) The amount. recovered shall belong and be paid to the spouse of the deceased; if 
no spouse survives, to the deceased's lineal heil's as determined by section 237.01; if no 
lineal heirs survive, to the deceased's lJrothers and sisters. If any such relative dies be­
fore judgment in the action, the relative next in order shall be entitled to recover for the 
wrongful deaf!).. A surviving' nonresident alien. wife and minor children shall be entitled 
to ,the benefits of this section . 

. (3) If separate actions are brought for the same wrongful death, they shall be con­
solidated on motion of any party. Unless such consolidation is so effected that a single 
judgment within the limits hereinafter provided may be entered protecting the defendant 
or' defendants and so that satisfaction of such judgment shall extinguish all liability for 
the wrongful death, no action shall be permitted to proceed except that of the personal 
representative. 

( 4 ) Judgment for damages for pecuniary injury from wrongful death shall not exceed 
$22,500. Additional damages not to exceed $3,000 for loss of society and companionship 
may be awarded to spouse, unemancipated or dependent children or parents of deceased. 
In any case where a decedent leaves a dependent child under 18 years of age, the above 
lllaximum limit for pecuniary loss recoverable shall be increased $2,000 on account of each 
child but 'not exceeding a total increase of $10,000. 

(5) If the personal representative brings the action he may also recover funeral ex­
penses, inCluding the reasonable cost of a cemetery lot, grave marker and perpetual care' 
of such lot, not exceeding $1,000. If a relative brings the action he may recover such 
funeral expenses on behalf of himself or of any relative specified in this section who has 
paid or assumed liability for such expenses. . 

(6) Where the wrongful death of a person creates a cause of action in favor of the 
decedent's estate and also a cause of action in favor of a spouse or relatives as provided 
in this section, such spouse or relatives may waive and satisfy the estate's cause of action 
in connection with or as part of a settlement and discharge of the cause of action of the 
spouse or relatives. ' 

(7) Damages found by a jury in excess of either maximum amount specified above 
shall be reduced by the court to such'maximum. The aggregate of such maximum amounts 
shall be diminished under the provisions of section 331.045 if the deceased or person 
entitled to recover is found negligent. 

331.045 Contributory negligence; when bars recovery. Contributory negligence 
shall not bar recovery in an action by any person or his legal representative to recover 
dll'mages for negligence resulting in death or in injury to person 01' property, if such 
negligence was not as great as the negligence of the person against whom recovery is 
sought, but any damages allowed shall be diminished in the proportion to the amount of 
negligence attributable to the person recovering. 

331.048 Recovery by auto or motorboat owner limited. The owner of a motor 
vehicle or motorboat which,. while being' operated by the spouse or minor child of such 
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owner, is damaged as the result of an accident involving another vehicle or boat, may not 
recover from the owner or operator of such other vehicle or boat for such damages, if the 
negligence of such spouse or minor child exceeds that of the operator of such other ve­
hicle or boat. In the event that it is judicially determined that a spouse or minor operator 
of the motor vehicle or motorboat is found to be guilty of less than 50 per cent of the 
causal negligence involved in an accident, then in that event the owner of the motor ve­
hicle or motorboat involved shall be entitled to recover in accordance with the contribu­
tory negligence principles as laid down in s. 331.045. For the PlU'Poses of recovery of 
damages by the owner under s. 331.048, and for this PlU'Pose only, the negligence of the 
spouse or minor operator shall be imputed to the owner. 

331.05 Damages in actions for libel. (1) The proprietor, publisher, editor, writer' 
or reporter upon any newspaper published in this state shall not be liable in any civil' 
action for libel for the publication in such newspaper of a true and fair report of any 
judicial, legislative or other public official proceeding authorized by law or of any public" 
statement, speech, argument or debate in the course of such proceeding. This section shall 
not be construed to exempt any such proprietor, publisher, editor, writer or reporter from 
liability for any libelous matter contained in any headline or headings to any such report, 
or to libelous remarks or comments added or interpolated in any such report or made and 
published concerning the same, which remarks or comments were not uttered by the per­
son libeled or spoken concerning him in the course of such proceeding by some other person. 

(2) Before any civil action shall be commenced on account of any libelous publication 
in any newspaper, magazine or periodical, the libeled person shall first give those alleged 
to be responsible 01' liable for the publication a reasonable opportunity to correct the 
libelous matter. Such opportunity shall be given by notice in writing specifying the 
article and the statements therein which are claimed to be false and defamatory and a 
statement of what al'e claimed to be the tme facts. The notice may also state the SOUl'ces, 
if any, from which the true facts may be ascertained with definiteness and certainty. The 
first issue published aftel' the expiration of one week from the receipt of such notice shall 
be within a reasonable time for correction. To the extent that the true facts are,with rea­
sonable diligence, ascertainable with definiteness and certainty, only a retraction shall 
constitute a correction; otherwise the publication of the libeled person's statement of the 
true facts, or so much thereof as shall not be libelous of another, scurrilous, or otherwise 
improper for publication, published as his statement, shall constitute a correction within 
the meaning of this section. A correction, timely published, without comment, in a posi­
tion and type as prominent as the alleged libel, shall constitute a defense against the re­
covery of any damages except actual damages, as well as being competent and material 
in mitigation of actual damages to the extent the correction published does so mitigate 
them. 

331.052 Defamation by radio and television. The owner, licensee or operator of a 
visual or SOlmd radio broadcasting station or network of stations, and the agents or em­
ployes of any such owner, licensee or operator, shall not be liable in damages for any 
defamatory statement published or uttered in, or as apart of, a visual or sound broadcast 
by a candidate for political office in those instances in which, under the acts of congress 01' 

the rules and regulations of the federal communications commission, the broadcasting sta,.­
tion or network is prohibited from censoring the script of the broadcast. 

331.055 Gaming contracts void. All promises, agreements, notes, bills, bonds, or 
other contracts, mortgages, conveyances or other securities, where the whole or any Pal'ii 
of the consideration of such promise, agreement, note, bill, bond, mortgage, conveyance 
01' other security shall be for money or other valuable thing whatsoever won or lost, laid 
01' staked, or betted at or upon any game of any kind or under any name whatsoever, or by 
any means, or upon any race, fight, sport or pastime, or any wager, or for the repayment 
of money or other thing of value, lent or advanced at the time and for the purpose, of any 
game, play, bet or wager, or of being laid, staked, betted or wagered thereon shall be ab~ 
solutely void; provided, however, that contracts of insurallCe made in good faith for the 
secmity or indenmity of the party insured shall be lawful and valid. 

331.056 Recovery of money wagered. Any person who, by playing at any game or 
by betting or wagering on any game, election, horse or other race, ball playing, cock fight­
ing, fight, sport or pastime or on the issue or event thereof, or on any future contingent 01' 

unknown occurrence or result in respect to anything whatever, shall have put up, staked 01' 

deposited with any stakeholder or third person any money, property or thing in action, 01' 
shall have lost and delivered the same to any winner thereof may, within 3 months after 
such putting up, staking or depositing, sue for and r~cov~r the ,same from such stakeholder 
01' third person whether such money, property or thillg ill actIOn has been lost 01' won 01'~ 
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whether it has been delivered OVer by such stakeholder or third person to the winner or not, 
and may, within 6 months after any such delivery by such person or stakeholder, sue for 
and recover such money, property or thing in action from the winner thereof if the same 
has been delivered over to such winner; and if he shall not so sue for and recover such 
money, property or thing in action within the time above limited then any other person 
may, in his behalf and in his name, sue for and recover the same for the use and benefit of 
his family or his heirs, in case of his death, from such stakeholder or third person if the 
same is still held by him, within 6 months after such putting up, staking or depositing, 01' 

from the winner thereof within one year from the delivery thereof to such winner. 

331.057 Action against judicial officer for loss caused by misconduct. Any judicial 
officer who causes to be brought in a court over which he presides any action or proceeding 
upon a claim placed in his hands as agent or attol'lley for collection shall be liable in a 
civil action to the person against whom such action or proceeding was brought for the 
full amount of damages and costs recovered on such claim. 

331.06 Recovery of divisible personalty. When personal property. is divisible and 
owned by tenants in common and one tenant in common shall claim and hold possession 
of more than his share or proportion thereof his cotenant, after making a demand in 
writing, may sue for and recover his share or the value thereof; and the court may direct 
the jury, if necessary, in any such action to find what specific articles or what share or 
interest belongs to the respective parties, and the court shall enter up judgment in fOl'm 
for one or both of the parties against the other, according to such verdict. 

331.07 Set-oft's. In the following cases a demand by one party may be set off 
against and as a defense, in whole or in part, to demands by the other: 

(1) It must be a demand arising upon a judgment or upon contract, express or implied, 
whether such contract be written or unwritten, sealed or without seal; and if it be founded 
upon a bond or other contract having a penalty the sum equitably due by virtue of its 
conditions only shall be set off. 

(2) It must be due to him in his own right, either as being the original creditor or 
payee or as being the assignee and owner of the demand. 

(3) It must have existed at the time of the commencement of the action, and must 
then have belonged to the party claiming to set off the same. 

(4) It can be allowed only in actions founded upon demands which could themselves 
be the subject of set-off according to law. 

(5) If the action or counterclaim be founded upon a contract, Qther than a negotiable 
promissory note or bill of exchange, which has been assigned to the party a demand exist­
ing against such party or any assignor of such contract, at the time of his assignment 
thereof and belonging to the opposite party, in good faith before notice of such assign­
ment, may be set off to the amount otherwise recoverable upon such contract if the demand 
be such as might have been set off against the party or assignor while the contract belonged 
to him. 

(6) If the action be upon a negotiable promissory note 01' bill of exchange which has 
been assigned to the party after it became due a set-off to the extent of the amount other­
wise recoverable thereon may be made of a demand existing against any person who shall 
have assigned 01' transferred such note or bill after it became due, if the demand be such 
as might have been set off against the assignor while the note or bill belonged to him. 

(7) Judgments for the payment of money may be set off by the court, pro tanto, when 
the parties in interest are identical, upon motion, in the action in which the mover is the 
judg-ment debtor and notice of motion and proof of service thereof filed in said .action 
shall stay execution till the motion is disposed of and any assignment during said time 
shall not prejudice the rights of any party. If the actions are in different courts, the mov­
ing party shall, at or prior to the entry of the order of set-off, tender to the other party a 
proper satisfaction. 

331.08· Set-off in actions by trustees, etc. If the party against whom the set-off is 
claimed be a trustee or a person expressly authorized by statute to sue so much· of a de­
mand existing against those whom the party represents or for whose benefit he Sues may 
be set off as will satisfy the claim, if the same might have been set off in an action by those 
beneficially interested. 

331.09 Set-off in actions by executors, etc. In actions brought by executors and 
administrators demands existing against their testators or intestates, and belonging to the 
defendant at the time of their death, may be set off by the defendant in the same manner 
as if the action had been brought by and in the name of the deceased. 



331.10 MISCELLANEOUS 3442 

331.10 Set-off in actions against same. In actions against executors and adminis­
tratOl's and against trustees and others sued in their representative character the defend­
ants may set off demands belonging to their testators or intestates or those whom they rep­
resent, in the same manner as the persons so represented would have been entitled to set off 
the same in an action against them. 

331.11 Judgment on set-offs. If the amount of a set-off, duly established, be equal 
to the plaintiff's debt or demand judgment shall be entered that the plaintiff take nothing 
by his action; if it be less than the plaintiff's debt or demand the plaintiff shall have judg­
ment for the residue only. 

331.12 Judgment for balance. If there be found a balance due from the plaintiff in 
the action to the defendant judgment shall be rendered for the defendant to the amount 
thereof; but no such judgment shall l)e rendered against the plaintiff for any balance due 
from any other person. 

331.13 How set-off pleaded. In actions in courts of record a set-off claimed by the 
defendant shall be pleaded as a counterclaim and regulated by the rules of pleading and 
practice applicable to counterclaims. When a counterclaim is upon a cause of action de­
rived by assignment a set-off of a demand against the assignor, and set-off which in any 
case may be made to a counterclaim, shall be pleaded, by reply, as a defense to the counter­
claim. 

331.14 Tender may be pleaded. The payment or tender of payment of the whole 
sum due on any contract for the payment of money, although made after the money has 
become due and payable, may be pleaded to an action subsequently brought in like manner 
and with the like effect as if such tender or payment had been made at the time prescribed 
in the contract. ' 

331.15 ,After action. A tender also may be made after an action is brought on such 
contract of the whole sum then due thereon, with the legal costs of suit incurred up to the 
time, at any time before the action is called for trial. It may be made to the plaintiff 01' 
his attorney, and if not accepted the defendant may plead the same by answer or supple­
mental answer, in like manner as if it had been made before, the commencement of the 
action, bringing into court the money so tendered for costs as well as for debt or damages. 

331.16 Proceedings on acceptance of tender. If such tender be accepted the plain­
tiff or his attorney shall, at the request of the defendant, sign a stipulation of discontinu­
ance of the action for such reason and shall deliver it to the defendant; and also a certifi­
mi.te or,notice thereof to the officer who has any process against the defendant, if requested; 
and if Emy further costs shall be incurred for any service made by the officer after tender 
accepted and before he receives notice thereof the defendant shall pay the same to the 
officer or the tender shall be invalid. ' , 

331.17 Involuntary trespass. A tender may also be made in all cases of involun­
tary trespass, except timber trespass as defined in section 26.04, before action is com­
menced; and when in the opinion of the court or jury a sufficient amount was tendered 
to the party injured, his agent or attorney for the trespass complained of, judgment shall 
be entered against the plaintiff for costs; provided, that the defendant kept his tender 
good· by· paying the money into court at the trial for the use of the plaintiff. ' , 

331.171 Payment into court of tender; record of deposits. (1) When tender of 
payment in full is made and pleaded, the defendent shall pay the same into court before 
the trial of the action is commenced and notify the opposite party in writing, or be de­
privedof all benefit of such tender. When the sum so tendered and paid into court shall 
be 'sufficient, the defendant shall recover the taxable costs of the action, if the tender was 
prior to the. commencement of the action; and he shall recover such costs from the time of 
the tender, if the tender was after suit commenced. 

(2) When any party, pursuant to an order or to law, deposits any money or property 
with the clerk of court, such clerk shall record in the minute book the fact of such de­
posit, describing the money or property and stating the date of the deposit, by whom 
made, under what order or for what purpose and shall deliver a certificate of such facts to 
the depositor, with the volume and page of the record indorsed thereon. 

331.19 When legal notice published in adjoining county. WhenevCl' a legal notice 
is required by law to be published in a newspaper in any county and no public newspapel' 
shall be printed therein, or when there shall be but one such newspaper and the publisher 
thereof shall refuse to publish such notice, such notice shall, unless otherwise specially 
provided, be deemed required by law to be published in a newspaper printed in an ad~ 
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joining county, if there be any such; and proo:£' by affidavit of the reason why such publi­
cation was made in an adjoining county shall accompany the proof of publication or the 
order for publication, when any is necessary, may be made or amended by the court or' 
judge so as to designate a newspaper in an adjoining county, upon affidavit showing the 
necessity therefor. Whenever publication is made in an adjoining county, under this sec­
tion, copies of the notice shall be posted in at least three public places in the first county. 
Whenever a legal notice is required by law to be published in a newspaper III any county 
having a village or city situated partly in said county and partly in an adjoining county 
where there is no newspaper printed in such village or city within the county 'first men­
tioned, but there shall be a newspaper published in such village or city within such ad­
joining county, such notice may be published in such last mentioned newspaper,and no: 
copies of such notice need be posted, but such newspaper publication shall be sufficient. 

331.20 Legal notices, newspapers eligible to publish. (1) No publisher. of any 
newspaper or other medium of distribution in the state of Wisconsin shall be awar~ed 
or be entitled to any compensation or fee for the publishing of any legal notice, adV'er­
tisement or report of any kind or description required to be published by or in pursuance 
to any law or by order of any court unless, for at least two years immediately before the 
date of such notice, advertisement or report, such newspaper has 'had all the requirements 
enabling it to be entered by the United States post office department as entitled to second' 
class mailing privileges and has had a bona fide paid circulation to' actual subscl'iHel~S 
of not less than three hundred copies at each publication, if in villages or in cities of the 
third and fourth class, and one thousand copies in cities of the first and second class, and 
further that such newspaper shall have been regularly and continuously published in such 
city, village, township 01' county' from which such legal notice, advertisement or report 
is received, for at least two years immediately before the date of such notice, advertise" 
mimt or report, providing that the two years' requirement shaH not apply to papers in 
existence in their present location on May 24, 1931. A newspaper in the contemplation' 
of this section is a publication appearing at regular intervals, which shan be at least once 
a week, containing reports of happenings of recent occurrence of a varied character, .such 
as political, social, moral and religious subjects, and designed for the information of the 
general reader. Such definition shall include a daily newspaper published in a county, 
having a population of five hundred thousand 01' more, devoted principally to business 
news and publishing of records, which has been desig'nated by the courts of record of said' 
county for pUblication of legal notices for a period of six years or more immediately 
prior to January 1, 1931. . 

(2) Any person charged with the duty of causing legal notices,advertisements 01' 

reports to be published, and who shall cause any leg'al notice, advertisement 01' report,' 
to be published in any newspaper or any other publication not eligible to so publish under 
the requirements of subsection (1) hereof, or who shall fail to cause such legal notice, 
advertisement 01' report to be published in any medium whatsoever, shall be guilty of a mis~ 
demeanor, and shall be punished by a fine of not to exceed the sum of one hundred dollars 
for each offense. Every daily pUblication of such newspaper 'or other publication COn­
taining such legal notice, advertisement or report, or in which such notice, advertisement 
or report shol1ld have b,een published a,ccording to law, shall constitute a separate offense 
hel'eundell. 

331.211 Discontinuance of paper }jefol'e publication completed. Whenever a legal 
notice shall be required or ordered to be published in a pal'ticular newspaper in any co:unty 
and such newspaper shall cease to be printed and published in said county before the pub­
lication of such legal notice shall be commenced, or when commenced shall so ceasebeforll 
such publication is completed, the order for publication, when one is required in the first· 
instance, may be amended by order of the court 01' judge, on proof of the fact by affidavit, 
so as to designate another newspaper, as may be necessary; and if no order is required in 
the first instance such publication may be made 01' completed in any other newspaper; and· 
any time during which such notice shall be published in the first newspaper shall be.reck­
oned a part of the time required for the publication thereof, proof of which may bE;lmade 
by affidavit of any person acquainted with the facts. The second newspaper may be on6 
published in an adjoining county in the cases mentioned in section 331.19. 

,33~.22 Ohange of name of paper. Whenever a legal no'tice s)1allbel'equired or or­
dered to be published in a particular newspaper and the name of suqh newspaper shall 
be changed before such publication is commenced or before it shall be completed the pllbli~ 
cation shall be made or continued in the newspaper under its new name with the same 
effect as if the name had not been changed. The proof of the publication shall state the 
!lhange of llame and specify the period of pUblication in such newspaper under each name. 
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331.23 Computation of time, Sundays, legal holidays. (1) The time for publica­
tion of legal notices shall be computed so as to exclude the first day of publication and in­
clude the day on which the act or event, of which notice is given, is to happen or which 
completes the full period required for publication. 

(2) The time within which an act is to be done or proceeding had or taken, as pre­
scribed by the rules of procedure, shall be computed by excluding the first day and includ­
ing the last j if the last day be Sunday or a legal holiday the party shall have tJ,18 next 
secular day in which to do the act or take such proceeding. 

331.24 Forfeiture for refusal to publish. If the publisher or printer of a newspa­
per shall, after payment or tender of his legal fees therefor, refuse or wilfully neglect to 
publish_any legal notice required in pursuance of law or a lawful order of publication to 
be published in his newspaper, being able to make such publication, he shall forfeit twenty­
five dollars, one half to the party prosecuting therefor. 

331.25 Fees for publishing. (1) The fees for publishing a legal notice shall be not 
more than $1.25 per folio for the first insertion, and 90 cents pel' folio for each insertion 
after the first. The newspaper may illcrease such rates up to 10 pel' cent for each 4,000 
of circulation or fraction thereof above 8,000 of circulation, based on previous year-end 
circulation figures, not to exceed, however, an additional increase of 50 per ceIl,t. Where 
compensation is required to he based upon the square, the fees pel' square shall be the 
same as the fees pel' folio herein provided. 

(2) Provided that in all newspapers published in counties containing more than two 
hundred thousand population the fees for the publication of a legal notice may be equal 
to, but not in excess of, the regular publishing rate actually required from time to time of 
private advertisers for similar advertising matter. 

(3) No fee shall be paid and no public funds shall be used for subsidizing any privately 
owned medium of distribution, or for payment for any public advertising or notice in any 
privately owned medium of distlibution which has not previously qualified as a public 
newspaper for a period of 2 years as defined in this chapter. 

331.26 Legal notice defined. Sections 331.19, 331.21 to 331.25 and the term legal 
notice as used therein embrace every summons, order, citation, notice of sale or other notice 
an"d every other advertisement of any description required to be published by law or in pur­
suance of any law or of any order of any court. 

331.27 Publication on Sunday; need not be on same day each week. Any notice, 
advertisement, statement or publication required by law or the order of any court to be 
printed 01' published in any newspaper may be printed and published in a newspaper 
printed on Sunday, and such printing and publication shall be a lawful publication and a 
full compliance with the order of the court or officer ordering such publication, the same to 
all intents and purposes as though the same had been printed and published in a newspaper 
printed on a secular day j and any such notice, advertisement, statement or publication 
that may, by law or the order of any court, be required to be published for any given num­
ber of weeks may be published on any day in each week of such term, and if so published 
as many weeks and as many times in each week as may be required by such law or order, 
the same shall be as lawful a publication thereof and as full a compliance with the order 
of such court or officer as if the same had been printed and published on the same day of 
each such week. 

331.275 Sunday publications lawful. (1) In any action to recover compensation 
for newspaper advertising, it shan be no defense that such advertising was published or 
printed in a newspaper, dated, printed 01' issued on the first day of the week. 

(2) In any action to recover compensation for labor performed on any newspaper, 
dated, published or issued on the fu'st day of the week, it shall be no defense that such 
labor was performed on the fu'st day of the week. 

331.28 Remedies not merged. When the violation of a right admits of both a civil 
and criminal remedy the right to prosecute the one is not merged in the other. . 

331.29 Process not to be served Sunday. No person shall serve 01' execute any civil 
process from midnight preceding to midnight following the first day of the week j and any 
such service shall be void j and any person serving or executing any such process shall be 
liable in damages to the party aggrieved in like manner and to the same extent as if he 
had not had any such process. 

331.30 Nor on Saturday, when. Whenever an execution or other final process shall 
be issued against the property of any person who habitually observes the seventh day of 
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the week, instead of the first, as a day of rest the officer to whom such process shall be di­
rected shall not levy upon or sell any property of any such person on the seventh day of 
the week; provided, that said person shall deliver to such officer an affidavit in writing, 
setting forth the fact that he habitually keeps and observes the seventh day of the week 
instead of the first, as a day of rest, at any time before such levy or at least two days be­
fore such sale, as the case may be; and such sale may, at the time appointed therefor, be 
adjourned to any day within the life of the execution or such execution may be renewed 
as in other cases. 

331.33 Limitation of surety's liability. Any person may limit the amount of his 
liability as a surety upon any bond or other obligation required by law or ordered by any 
court, judge, mag'istrate 01' public official for any purpose whatever. The amount of such 
limited liability may be recited in the body of the bond or stated in the justification of the 
surety thereto; and in any action brought upon such bond no jndgment shall be recovered 
against such surety for any sum larger than the amount of his liability stated as afore­
said, together with his pro rata share of the costs of said action. And in any such action 
a surety may deposit in court the amount of his liability, stated as aforesaid, whereupon 
he shall be discharged mid released from any further liability under such bond. 

331.34 Renewal of sureties upon becoming insufficient and effects thereof. If any 
bail bond, recognizance, undertaking or other bond or undertaking given in any civil or 
criminal action or proceeding, shall become at any time insufficient, the court or judge 
thereof, justice of the peace or any magistrate before whom such action or proceeding is 
pending, may, upon notice, require the plaintiff or defendant, as the case may be, to give 
a new bond, recognizance or undertaking. Every person becoming surety on any such 
new bond, recognizance or undertaking shall be liable from the time the original was given, 
the same as if he had been the original surety. If any person shall fail to comply with 
the order made in such case the adverse party shan be entitled to any order, judgment, 
remedy or process to which he would have been entitled had no bond, recognizance or un­
dertaking been given at any time. 

331.345 Justification of individual sureties. (1) This section shall apply to any 
bond or undertaking in an amount of more than $1,000 whereon individuals are offered 
as sureties, which is authorized or required by any provision of the statutes to be given 
or furnished in or in connection with any civil action or proceeding in any court of record 
in this state, in connection with which bond or undertaking real property is offered as 
security. 

(2) Before any such bond or undertaking shall be approved, there shall be attached 
thereto and made a part of such bond or undertaking a statement under oath in duplicate 
by the surety that he is the sole owner of the property offered by him as security and 
containing the following additional information: 

(a) The full name and address of the surety. 
(b) That he is a resident of this state. 
(c) An accurate description by lot and block number, if part of a recorded plat, or 

by metes and bounds of the real estate offered as security. 
(d) A statement that none of the properties offered constitute the homestead of the 

surety. 
(e) A statement of the total amount of the liens, unpaid taxes and other encuIll­

brances against each property offered. 
(f) A statement as to the assessed value of each property offered, its market value 

and the value of the equity over and above aU incumbrances, liens and unpaid taxes. 
(g) That the equity of the real property is equal to twice the penalty of the bond 

or undertaking. 
This sworn statement shall be in addition to and notwithstanding other affidavits or 

statements of justification required or provided for elsewhere in the statutes in connection 
with such bonds and undertakings. 

Cross Reference: This section does not apply to bonds of personal representatives. 
See 310.15. 

331.346 Bail, deposit in lieu of bond. When any bond or undertaking is author­
ized in any civil or criminal action or proceeding, the would-be obligor may, in lieu thereof 
and with Jike legal effect, deposit with the proper court or officer cash or certified bank 
checks or United States bonds in an amount at least equal to the required security; and 
the receiver thereof shall give a receipt therefor. Section 274.14 shall govern the pro­
cedure so far as applicable. 

331.35 Expenses in actions against municipal officers. (1) Whenever in any city, 
town, village, or county charges of any kind shall be filed or an action be brought against 
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any officer thereof in his official capacity, or to subject any such officer, who is being com­
pensated on a salary basis, to a'personalliability growing out of the performance of offi­
cial duties, and such charges or such action shall be discontinued or dismissed or such mat­
ter shall be determined favorably to such officer, or such officer shall be reinstated, or in 
case SllCh officer, without fault on his part, shall be subjected to a personal liability as 
aforesaid, such city, town, village, 01' county may pay all reasonable expenses which such 
officer necessarily expended by reason thereof. Such expenses may likewise be paid, evell 
though decided adversely to such officer, where it shall appear from the certificate of the 
trial judge that the action involved the constitutionality of a statute, not theretofore con­
strued, relating to the performance of the official duties of said officer. 

331.36 Process against officer. No process against private property shall issue in 
an action or upon a judgment against a public corporation or an officer in his official ca­
pacity, when the liability, if any, is that of the corporation nor shall any person be liable 
as gat'nishee of such· public corporation. 

331.37 Abrogation of defenses. (1) In any action to recover damages for a per­
sonal injury sustained within this state by an employe while engaged in the line of his 
duty as such, or for death resulting from personal injury so sustained, in which recov­
ery is sought upon the ground of want of ol'dinary care of the employer, or of any officer, 
agent, or servant of the employer, it shall not be a defense: 

(a) That the employe either expressly or impliedly assumed the risk of the hazard 
complained of. 

(b) When such employer has at the time of the injury in a common employment three 
or more 6l1lployes, that the injury or death was caused in whole or in part by the want of 
ordinary care of a fellow servant. 
.( c) . When such employer has at the time of the injury in a common employment three 
01' more employes, that the injury 01' death was caused in whOle or in part by the want of 
ordinary care of the injured empJoye, where such want of ordinary care was not wilful. . 

(2) Any employer who has elected to pay compensation as provided in chapter 102 
shall not be subject to the provisions of this section. . 

(3) Paragraphs (a), (b) and (c) of subsection (1) shall not apply to farm labor. 
(4) No contract, rule, 01' regulation, shall exempt the employer from any of the provi-

sions of this section. . 

331.375 Abrogation of defense that contract was champertous. No action, special 
proceeding, cross complaint 01' counterclaim in any court shall be dismissed on the ground 
that a .party to the action is a pal'ty to a contract savoring of champerty 01' maintenance 
unless the contract is .the basis of the claim pleaded. . . 

331.38 Surety, how discharged. (1) Any surety 01' the personalrep:l.'esentative of 
any surety upon the bond of any trustee, guardian, receiver, executor, 01' other fiduciary, 
may be discharged from liability as provided in this section. On five days' notlce to the 
principal in such bond, application may be made to the court where it is filed, 01' which 
.has jurisdiction of such fiduciary 01' to any judge of such court for a discharge from lia-
bility as surety, and that such principal be required to account. . 

(2) Notice of such application may be served personally within 01' without the state. 
If it shall satisfactorily appeal' to the court 01' the judge that personal service cannot be 
.had with due diligence within the state, the notice may be served in such manner as the 
court 01' judge shall direct. Pending such application the principal may be restrained 
from acting, except to preserve the trust estate. 

(3) If at the time appointed the principal shall fail to file a new bond satisfactory to 
the court or judge, an order shall be made requiring the principal to file a new bond 
within five days. When such new bond shall be filed, the court 01' judge shall make an 
order requiring' the principal to account for all his acts to and including the date of the 
'order, and to file such account within a time fixed not exceeding twenty days; and shall 
discharge the surety making such application from liability for any act or default of the 
principal subsequent to the date of such order. 

(4) If the principal shall fail to file a new bond within the time specified, an order 
shall be made removing him from office, and requiring him to file his account within 
twenty days. If he shall fail to file his account as required, the surety may make and file 
such account; and upon settlement thereof and upon the trust fund 01' estate being found 
or made good and paid over 01' properly secured, credit shall be given for all commis­
Ilions, costs, disbursements and allowances to which the principal would be entitled were he 
acQQ\lntirig. 
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(5) The procedure for hearing, settling and allowing such account shall be according 
to the practice prescribed by chapter 317 in the matter of account of executors and ad­
ministrators. Upon the trust fund 01' estate being found 01' made good and paid over 01' 

properly secured, such surety shall be discharged from all liability. Upon demand by the 
principal, the discharged surety shall return the uneal'l1ed PaJ.'t of the premium paid for 
the canceled bond. 

(6) Any such fiduciary may institute and conduct proceedings for the discharge of his 
surety and for the filing of a new bond; and the procedure shall in all respects conform 
substantially to the practice prescribed by this section in cases where the proceeding is in­
stituted by a sUl'ety, and with like effect. 

331.39 Juror's oath. (1) In every case and in all COUl'ts the jurors selected to 
try the issues in the action or proceeding, civil or criminal, shall be sworn; and the oath 
may be administered in substantially the following form: Do you and each of you swear 
(or affirm) that you will well and truly try the issue joined between .... . ... , plain­
tiff, and'. . •• . •.. , defendant, and, unless discharged by ihe court, a true verdict give, 
according to law and the evidence given in court, so help you God. . 

(2) The juror's assent to the oath may be manifested by the uplifted hand. 

331.40 Oath of officer in charge of jury. When the issues have been submitted to 
the jUl'y the jurors shall be under the charge of a proper officer until they agree upon a 
verdict 01' are discharged by the court; the officer shall be sworn for that purpose and 
the following oath may be administered to him : You do swear that, unless otherwise 
ordered by the court, you will, to the utmost of your ability, keep all jurors sworn on this 
trial together in some private and convenient place, without drink except water, that you 
will not suffer any person to speak to them 01' speak to them YOUl'self, except it be to 
ask whether they have agreed on their verdict, until they have agreed on their verdict 
or are discharged by the court, and that you wiII not, before they render their vei'dict, 
communicate to any person the state of their deliberations 01' the verdict they have agreed 
upon, so help you God. 

331.41 Employe's cash bonds to be held in trust; duty of employer; penalty. (1) 
WherE;) any person, firm 01' corporation requests any employe to furnish a cash bond, the 
cash constituti~g. such bond ~hallnot be mingled with the mo~eys 01' assets of such person, 
firm 01' corporatIOn demandmg the same, but shall be depOSIted by' such person, firm or 
corporation in any bank, trust company or any savings and loan association doing busi­
ness in this state whose deposits 01' shares aJ.;e inSUl'ed by a federal ag'ency to the extent 
of' $10,000, as a separate trust fund, and it shall be unlawful' for any person, firm 01' cor­
poration to mingle such cash received as a bond with the moneys or assets of any such 
person, firm or corporation, or to use the same. No employer shall deposit morc than 
$10,000 with anyone depository. The bank book, certificate of deposit '01' other evidence 
~hereof shall be in the name of the employer in trust for the named employe, and shall 
not be withdrawn except after an accounting had between the employer and employe, said 
accounting to be had within 10 days from the time relationship is discontinued 01' the 
bond is sought to be appropriated by the employer. All interest or dividends earned by 
such sum deposited shall accrue to and belong to the employe and shall be turned over to 
said employe as soon as paid out by the depository. Such deposit shall at no time and in 
no event be subject to withdrawal except upon the signature of both the employer and 
employe or upon a judgment or order of a court of record. 

(2) In the event of the failure of any person, firm or corporation, such moneys on 
deposit shall constitute a trust fund for the benefit of the persons who furnished such 
bonds and shall not become the property of the assignee, receiver or trustee of such in­
solvent person, firm 01' corporation. 

(3) In case of the death of such employe before such cash bond is withdrawn in the 
manner provided in subsection (1) of this section such accounting and withdrawal may be 
effected not less than five days after such death and before the filing of a petition for 
lettel's testamentary or of administration in the matter of the decedent's estate, by the em­
ployer with the decedent's surviving spouse; and if there be no surviving spouse with his 
children; and if he shall leave no children, his father or mother; and if he shall leave no 
father or mother, his brother or sister, in the same manner and with like effect as if sucli 
accounting and withdrawal were accomplished by and between the employer and employe 
as provided in subsection (1) of this section. The amount of such cash bond, together witli 
principal and interest, to which the deceased employe would have been entitled had he 
lived, shall, as soon as paid out by the depository, be turned over to such relative of the 
deceased employe effecting such accounting and withdrawal with the employer, and such 
turning over shall be a discharge and release of the employer to the amount of such pay-
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ment. If no such relatives survive, the employer may apply such cash bond, or so much 
thereof as may be necessary, to paying creditors of the decedent in the order of preference 
prescribed in section 313.16 for satisfaction of debts by executors and administrators 
and the making of payment in such manner shall be a discharge and release of the em­
ployer to the amount of such payment. 

(4) Any person who shall violate any provision of this section shall be guilty of a 
misdemeanor and upon conviction thereof shall be punished by a fine equal to the amount 
of the bond or by imprisonment in the county jail for not less than ten days nor more than 
60 days, or by both such fine and imprisonment. 

331.42 Deposit of undistributed money and property by administrators and others. 
(1) In case in any proceeding in any court of record it is (a) determined that moneys 
or other personal property in the custody of or under the control of any administrator, 
executor, trustee, receiver or other officer of the court, belongs to a natural person if 
he is alive, or to an artificial person if it is in existence and entitled to receive, other­
wise to some other person, and the court or judge making such determination finds that 
there is not sufficient evidence showing that the natural person first entitled to take is 
alive, or that the artificial person is in existence and entitled to receive, or (b) in case 
such money or other personal property, including any legacy or share of intestate prop­
,erty cannot be delivered to the legatee or heir or person entitled thereto lJecause of the 
fact that such person is a member of the military or naval forces of the United States 
or any of its allies or is engaged in any of the armed forces abroad or with the American 
Red Cross society or other body or other· similar business, then in either or any of such 
cases, the court or judge may direct that the officer having custody or control of such 
money or other personal property, deposit the same in any trust company, or any state 
or national bank within the state of Wisconsin authorized to exercise trust powers, or 
with the public administrator, taking its or his receipt therefor, and the said receipt shall, 
to the extent of the deposit so made, constitute a complete discharge of the said officer 
in any accounting by him made in said proceeding. 

(2) In case such deposit is directed to be made, the court shall require the trust com­
pany or bank in which said deposit is ordered to be made, or the public administrator, 
as a condition of the receipt thereof, to accept and handle, manage and invest the same 
as trust funds to the same extent as if it or he had received the same as a testamentary 
trust, unless the court shall expressly otherwise direct, except that the reports shall 
be made to the court of its or his appointment. 

(3) No distribution of the moneys or personal property so deposited shall be made 
by the depository as such trustee or otherwise without an order of the court on notice as 
prescribed by section 324.18, and the jurisdiction of the court in the proceeding will be 
continued to determine, at any time at the instance of any party interested, the owner­
ship of said funds, and to order their distribution. 




