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238 01 Who may dev1se lands, etc. Eve1y person: of full age and dny . married
woman of ‘the age of 18 years and upward and any other minor. who is a member. of the
military or naval forces of the United States, being of sound mind, seized 'in his:or her
own right of ‘any lands or of ‘any right thereto or entitled to any mterest therein, deséend-
ible to his or her heirs, may devise anddispose of the same by last will and testament in
writing ; and all such estate not- disposed ‘of by will shall descend asthe estate of 'an
intestate, bemg chargeable in'both cases with the payment of all his or her debts exeept
as p10v1ded in ch. 237 and in 8. 238.04, Syl

238,02 Gonstructmn of devlse. (1) Every devise of land in any will shall-be con-
strued to convey all the estate of the devisor therein which he could lawtully devise, unlese
1t shall clearly appear by the will that the devisor intended to convey a less estate; -

" (2) Neither the aceeptance of a bhequest or ‘devise, nor-the participation:of the legatee
or devisee in-the probate proceeding; shall eonstitute -an-eleetion by him: to forego, waive
or convey ‘his pre-existing'interest or right of survivérship-in: any property which.the

will'or codicil attempts to bequeath or devise fo another person, unless the W111 <or codlell

so provides in express terms, "

A will required a devisee to.elect to pur-
chase real estate within 6 months after the
death . of a. life tenant. .An oral. election,
communlcated to the only other heir, is suf-
ficient, The election need not be- written, it
not reguired: by the will, in view of 240,07,
Hstate of Russell, 10 W (2d) 34s, 102 NW

2d) 768. -

¢ I)Jnder a will giving the testator’s entire
estate to named legatees, but providing that
if any, one of them had passed -away ‘“at the
time of the probate' of ‘this will’” the te-
maining - namead :legatees:' should take  the
estate, the testator is deemed to have meant
to postpone the effective date of the gifts to
the named: legatees at least until some pro-
ceeding - had been commenced  .toward the
probate of the will. HEstate of Miller i0 W
(2d)::675,'1038 NW(2d) 514,

A dev1se of .real estate subject to a5~ i
"'person or persons which I have ‘previously

year restri¢tion on alienztion or mortgag-
ing is a devise in fee simple and the re-
striction is inconsistent and void. TUnless
the, will discloses.a contrary intent an ex-
isting mortgage on devised real estate is to
be ‘pald out'of sufiicient and avallable 'per-
sonal property: -It is.not necessary for. the
devisee to file a
the mortgage. KEstate of Budd, 11 W (2d4)
248, 105 N'W (2d) 368.

VVisconsm accepts the doctrme of incor-

poration into a will by reference. The fact,
that a document was not in existence in

final forin, doces not prevent /it from belgg .
8

incorporated. into a w111 by reference.
& ‘general Trule,’ where''a person knowing
that. a testator, in. giving him a devise or
bequest, intends it to -be applied for the
benefit ‘of anothér, and either expressly
provides or, by his action at the time, -im-
plies that he will convey the testator’s in-

tention into effect, and:the property ig left

- executor.

claim for exoneration of.

G itaerde

to him in good faith on the part of the
testator that such promise will be kept; the
promigor will be held as, a trustee ex, male-
ficio, . Hstate of Brandenburg 13 W (Zd) 217

©108 NW (2d) 374.

... Where evidence clearly mdlcates a mls-
take was made as to the middle initial and
address of a legatée, 'so that a stranger is
designated, the will should be reformed and
the bequest given to the individual intended.
Lstate of Gibbs, 14 W (2d) 490, 111 NwW

(2d) 413,

Provisions of will as to payment of bene-
fits out of puncipal or. income discussed.
}(EZSt;ltzsz Odegard 14°W (Zd) 564 111 NW

Under a res1duary clause \vhmh be-
queathed ‘the residue of the 'estate to: “my
My executor shall pay the sums
in his hands in his sole discretion to ‘the

indicated to him,” the. executor :took :such
residue in his official capacity, and not per-
sonally, so that testimony to establish. what
the oral indication to the executor scrivener
was could not be permitted: in: evidendce,

. with the result that such residue .consti-

tuted property undlsposed of hy will ‘and
descended . intestate. Iistate:of Liginger,. 14
Wo(2d) 577, 111 NW (24) 407,

Where an attorney-béneficiary’ drafted [

“will for a testator whose eyesight was seri+

ously impaired, and the will, aithough duly
executed. in form, was not read to the.tes-
tator and he was not otherwise informed of
‘its contents at the ‘time of ‘exécution, ithe
will. was void and could, not be admitted to
probate. A codicil fell with the will be-
cause it expressly referred to such will and
was therefore a part of that ywill. BEstate of
Ba,rnes, 14 W (2d) 643, 112 NW (2d) 142 '
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238.03 After-acquired estate. Any estate, right or interest in lands acquired by
the testator after the making of his will shall pass thereby in like manner as if possessed
at the time of making the will if such shall manifestly appear by the will to have been the
intention of the testator.

238.04 Devise of homestead, ete, . When any homestead shall have been disposed
of by the last will and testament of the owner thereof the devisee shall take the same free
of all judgments and claims against the testator or his estate, except mortgages lawfully
executed thereon and laborers’ and mechanics’ liens to the extent that the testator shall
leave other ploperty subject to payment of the same. When devised to, any of the persons
mentloned in sectlon 237.025, the same exemptlons shall apply as set f01th theleln '

238, 05 Who ‘may, bequeath personalty,” {Every person of full age and every’ mau1ed
woman of the age of 18 years and upward and any other minor who is a member of the
military or naval forees of the United States, being of sound mind, may, by last iwill. and
testament in writing, bequeath and dispose of all liis or her pe1sona1 éstate remaining at
his or her decease and .all his or her rights thereto and interést therein, subject to the
payment of debts, and-all such estate not dlsposed of by the will shall be admmlsteled ‘a8

intestate estate » ‘ R ; ‘ Ceig

238,06 How wills to be executed. No Wlll made within this state since the first day of
January, 1898, -except such nuncupative wills as. are mentioned in this chapter,:shall be
effectual to pass any estate, whether real or personal, or to.charge or in any way affect the
same unless it 'he in writing and signed by the festator or by some person in his presence
and by his-express direction, and attested and subscribed in the presence of the testator by
two: or more competent witnesses in the presence of .each other; if the witnesses are com-
petent at the time of such attesting their subsequent incompetency, from whatever cause it
may arise, shall:not prevent: the probate and. allowance of the will if it be othelwlse satis-
factorily proved. ;

The presumption that a will is wvalid know the contents of the 1nstrument at the

where.:duly executed: falls..where the evi- - time of its execution. -Hstate. of Barnes, 14
dence indicates that the testator did not W (24d) 643 112 N'W (2(1) 142

238.07 TForeign wills. - ‘A last will and testament executed Wlthout thls state in’ the
mode preseribed by the law either of the place:where executed or of the testator’s domicile
shall be deemed to be legally executed and shall be of the same force and. .effect as;if exe-
cuted in-the: mode preseribed.by the laws of this state; provided, sdid last will and testa-
ment is in: writing and subscnbed by the testator; and p10v1ded further, that thls gection
ghall not affect such nuncupative wills as are mentioned in this chapter, ... ... .. ..

: 238,08 - Witnesses to will not to take under it., AIl beneficial devises, legacies and
glfts whatsoever, made or given in any will to-a subscnblnw withess therets, or to the hus-
band or wife of a subseribing witness thereto, shall be wholly vold unless there be tiwe 9ther
competent subseribing witnesses to the same; but a mere charge on the lands of the de-
visor for the payment of debts. Shall not p1event h1s cled1t01s flom being competent \Vlt—

nesses o his will.

238.09 'When share ‘of estate to Wltness saved But 1f such witness or the husband
or wife of such witness, to whom any beneficial devise may have been made or given,
would have been entitled to any share of the estate of the testator in case’the will wags not
established, then so mueh of the share that would have descended or been distributed.to
such W1tness or to the hishand or wife of such witness as’ will hot exgeed the devise or
bequest made to him in the will shall be saved to him, and he: may recover the same of
the. devisees or-legatées named in the wﬂl in proportion to' and out of the palts devised

or bequeathed to them,

'938.10 Prov1s1on for child. born' after W111 made When any clnld shall be born
after the making of his parvent’s will and no provision shall be made; therein for him gitch
child, shall have the same share in' the estate of the testator as if lie had died" intestate} and
the share of such child shall be assigned to him as. provided. by law in ecase.of mtestate
estates unless it shall be apparent from the Wlll that it was the intention of the testator
that no p10v1510n should be made for’ such child.. .

238,11° Prov1s1on for. chﬂd omltted by mlstake, etc. When any testator shall omit
to p1ov1de in his will for any of his children or for'thé isste of any, deceased child, and it
'shall appear that such omission was not! intentional hut was made by mistake or aceldent
such ‘child or the issue. of ‘such child shall have the same share ini'the estate of the testator
as 1f He had dled intestate; to be aSSIgned as p10v1ded in section 238 10. : .

238,12 From what estate provision in such cases taken. When any’ shale ‘of the
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estate of a testator shall be ass1gned to a child born after the making of a will or to a child,
or the issue of a child, omitted in the will as hereinbefore mentioned, the same shall ﬁlst
be taken from the estate not disposed of hy the will, if any; if that bhall not be sufficient
so much as shall be necessary shall be taken from all the devisees or legatees in proportion
to the value of the estate they may respectively receive under the wﬂl unless the obvmus
intention of the testator in relation to some specific devise or bequest or other p10v1510n in
the will would therehy be defeated; in which case such specific devise, legacy or provision
may be exempted from such appmhonment and a different apportionment may be adopted
in the diseretion of the county court. o

238.13. Rights of issue of deceased legatee. When a devise or leaacy shall be made
to any child or other relation of the testator and the devisee or legatee shall die before the
testator, leaving issue who shall survive the testator, such issue shall take the estate so
given by the will in the same manner as the devisee or legatee would have done if he had
surv1ved the testatm unless a dlffelent disposition shall be made or directed by the w111

938135 Dlsposmon of renounced legacy Q) If any 1egacy other than a bequest
of the residue or any interest therein is renounced or refused, such legacy shall not escheat
but in the absence of other dneetlons in the will shall become part of the 1es1due of the
estate ' ‘

(2) ‘If any legacy consisting of the vesidue of an estate or any interest therein mclud-
ing legacies which have become a part of the residue under subsection (1) shall be re-
Hounced or refused, such residue or legacy of an interest therein shall not escheat but in
the absenee of other directions in the will shall deseend or be dlstubuted as intestate prop-
erty

238 136 Escheat of 1ntestate property on failure of heir. If there is no known
heir of the decedent, the residue of the estate, not disposed of by will, shall escheat and
shall be ordered paid into the state school fund.

Cross Reference: For escheat procedure, see 318.02 and 318.03.

238,14 'Wills, how revoked. No will nor any part thereof shall be revoked unless by
burning, tearing, canceling or obliterating the same, with the intention of revoking it, by
the testator or by some person in his presence and by his direction, or by some other will
or codicil in writing, executed as prescribed in this ehapter, or by some other writing,
signed, attested and subseribed in the manner provided in this chapter for the execution of
a will; excepting only that nothing contained in this section shall prevent the revocation
implied by law from subsequent changes in the condition or circumstances of the testator.
The power to make a will implies the power to revoke the same.

238,16 Deposit of wills with county judge; redelivery. Any will, being enclosed in
a sealed wrapper and having indorsed thereon the name of the testator and his place of
residence and the day when and the person by whom it is delivered, may be deposited by
the person making the same or by any person for him with the judge of the county court
of the county where the testator lives, and such judge shall receive and safely keep such
will and give a certificate of the deposit thereof. A will so deposited shall, during the life-
time of the testator, be delivered only to himself or to some person authorized by him, by
an order in writing, duly proved by the oath of a subseribing witness, to receive the same.

238.16 Nuncupative wills, when good. (1) No nuncupative will shall he good when
the estate bequeathed shall exceed the value of $150 that is not proved by the oath of 3
witnesses, at least, that were present at the making thereof; nor unless it be proved that
the testator, at the time of pronouncing the same, did bid the persons present, or some
of them, to bear witness that such was his will or to that effect; nor unless such nuncupa-
tive will were made at the time of the last sickness of the deceased and in the house of
his or her habitation or dwelling, or where he or she had heen resident for the space
of 10 days or more next hefore the making of such will except where such person was
unexpectedly taken sick, being from home, and died hefore he or she retwrned to the
place of his or her habitation.

(2) Except when the bequest is to a spouse, the value of an estate bequeathed by a
nuncupative will shall not exceed $500 and if it exceeds that value the hequest shall be
invalid and of no effect as to such excess. This limitation shall not apply to the disposition
by a soldier in actual service or by a mariner on shipboard of his wages and other personal
estate by nuncupative will. Where the bequest by a nuncupative will is solely to the spouse
there shall be no limitation as to the value of the estate bequeathed.

238.17 How same proved. After six months shall have passed after speaking any
pretended testamentary words no testimony shall be received to prove the same as a nun-
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cupatlve will unless the said words or the substance thereof ere reduced to writing within
six days after the same testamentary words were spoken. Nor shall letters testamentary
or plo%)ate of ‘any nuncupative will he issued by any county counrt until fourteen days, at
least, after the decease of the testator be fully expned nor shall any’ nuncupatlve will be
at any time approved and allowed unless notice shall have first been given to the widow
and .other persons principally interested, if resident within the state, to the end that they
may contest the same if they please, Nothlng herein contained shall prevent any soldier
being 'in actual service nor any mariner being on shlpboard from dlsposmg of his wages
and other personal estate by a nuncupative will.

238,18 'Wills must be proved. No will shall pass either real or personal property
unless it ‘has been admitted to probate as provided in these statutes, or unless a certificate
of assighment has been issued under section 310.075; and the admission to probate of a
will shall be concluswe as to its due execution.

238 19 Wills not to be construed contractual. No will shall be construed as eon-
tractual nnless such faet affirmatively appears in express’ language on the face of the
mstrument ThlS section shall not apply to Jomt wills whieh exist as a smgle documenit,

238 20 Certlﬁcate of proof and record Evely will, when p1oved &nd allowed as
prescribed by statute, shall have a certifieate of sueh ploof indorsed thereon or annexed
thereto, signed by the Judge of the county court and attested by the seal of such court,
An attested copy of every will devising lands or any interest the1e1n and of the certifi-
cate, of plOOf thereof and of the final judgment in the estate assigning such lands or in-
terest ther ein, shall be recorded in the office of the register of deeds of the county in which
the lands so devised and assigned are situated. This section shall not apply to Wllls proved
and allowed bef01e Apnl 10, 1903,




