267.01 GARNISHMENT 3284

CHAPTER 267.

GARNISHMENT.
267.01 Garnishment, definitions, conditions,]267.14 Defendant or garnishee may defend
exceptions. both actions. .
267.02 Garnishee summons, 267.15 Principal action tried first; judg-
267.025 Property in safe deposit box. ment,
267.08 Complaint; several garnishees. 267.16 Interpleader. .
267.04 Garnishee fees, costs. 267.17 Liability of garnishee,

267.18 Nonliability as garnishee; judgment

267.06 Service on garnishee and defendant, when rendered,

267.07 Subsequent garnishments,

267.08 Qarnishee answer, 267.19 Action by defendant against gar-
267.09 . Garnishee answer. nishee stayed.
267,10 Judgment against garnishee, on fail. | 267.20 Release of garnishment; bond.
’ ure to answer. 267.21 Costs, .
267,11 Garnishee pay to clerk; levy. 267.22 Garnishment of salaries and wages

267.12 Answer conclusive if not traversed. of public officers and employes.

267.01 Garnishment, definitions, conditions, exceptions. (1) Any creditor may pro-
ceed against any person (except a municipal corporation) who shall be indebted to or
have any property in his possession or under his control belonging to such creditor’s
debtor, in the cases, upon the conditions and in the manner preseribed in this chapter.
The term plaintiff is nsed in this chapter to embrace a judgment creditor, and the term
defendant a judgment debtor,

(2) Except as otherwise provided in this chapter, the procedure in garnishee actions
shall ‘be the same as in ordinary civil actions.

(3) At any time after the summons is issued in an action for damages, founded upon
contract, or an action mentioned in section 266.03 or an action upon a judgment, or when
an execution against property has issued or is issuable, the plaintiff may commence a
garnishee action.

(5) No garnishee action shall he brought to recover the price or value of spirituous,
malt, ardent or intoxicating liquors sold at retail.

Cross Reference: See 331,36, providing that no person shall be liable as garnishee of
a public corporation.

267.02 Garnishee summons. A garnishee action shall be commenced by the serviee
of a summons and verified complaint, which summons shall be substantially in the follow-
ing form:

«++. Court, .... County.
A. B,, plaintiff,

v,
C..D., defendant,
E. F., garnishee. »
The State of Wisconsin, To said garnishee:
" You are hereby summoned, as garnishee of the defendant, C. D., and required, within
twenty days after the service of this summons and the annexed complaint upon you, ex-
clusive of the day of service, to answer, whether you are indebted to or have in your pos-
session or under your control any property belonging to such defendant, and to serve a
copy of your answer on the undersigned at ...., in the county of ....; and in case of
your failure so to do judgment will be rendered against you for the amount of the plain-
tiff’s judgment against said defendant, and costs. Of which the said defendant will also
take notice.

If wages or salary are the subject matter of this garnishment action, yon are required
as provided in s. 27218 (15) (e) to pay over to the principal defendant, on the date
when the wages or salary subject to the garnishment action is normally payable, a sub-
sistence allowance, out of the wages or salary then owing, in the sum of $15 in the ease
of an individual without dependents or $25 in the case of an individual with dependents,
but in no event in excess of 50 per cent of the wages or salary owing.

Plaintiff’s attorney (or plaintiff)
P, O. address, ...., .... county, Wis.
© 267.0256 Property in safe deposit box, Property in a safe deposit box in any bank

or safe deposit company is not property in the possession or control of such bank or safe
deposit company within the meaning of this chapter.
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267.03 Complaint; several garnishees, (1) The garnishee complaint must allege
the existence of one of the grounds for garnishment mentioned in section 267.01, the amount
of the plaintiff’s claim against the defendant, above all offsets, and that plaintiff believes
that the named garnishee is indebted to or has property in his possession or under his
control belonging to the defendant (naming him) and that such indebtedness or property
18, to the best of plaintiff’s knowledge and belief, not exempt from execution.

(2) Any number of garnishees may be embraced in the same garnishment; but if a
joint liability be claimed it shall be so stated in the complaint, otherwise the several gar-
nishees shall be deemed severally proceeded against. At any time before trial the com-
plaint may he amended to include any facts existing at the time the garnishee action was
commenced. When the complaint uses a partnership name the presumption shall be that
the names of the partners are unknown.

267.04 Garnishee fees, costs, A garnishee shall be entitled to three dollars as gar-
nishee fee, and shall not be required to answer unless such fee be first paid. When a
corporation is garnished such fee shall be paid to the person upon whom the garnishee
summons and complaint is served. Such fee shall be taxed as costs in the action the same
ag witness fees are taxed.

267.06 Service on garnishee and defendant. ~ The garnishee summons and complaint
shall be served on the garnishee in the manner and as required for the exercise of personal
jurisdiction under ch. 262; and, except wheve service of the summons in the main action
1s made without the state or by publication, also on the defendant therein, in like manner,
not later than 10 days after service on a garnishee. When the defendant shall have ap-
peared in the main action by an attorney service may be made upon such attorney or
upon the defendant. Unless the garnishee summons and complaint is so served on the
defendant or his attorney or the proof of service on the garnishee shows that, after due
diligence, such service cannot be made within the state, the service on the garnishee shall
hecome void,

267.07 Subsequent garnishments. The plaintiff may, in like manner, subsequently
proceed against other garnishees or against the same garnishees if he shall have reason to
believe they have subsequently become liable; and he may summon garnishees resident in
other counties than that in which the principal action is pending or in which judgment
therein was entered.

267.08 Garnishee answer, (1) Within twenty days from service of the garnishee
summons and complaint upon him the garnishee may, if the truth warrant, serve upon
the plaintiff his answer in the following form, substantially: ‘

eses Court, ..., County.
A. B, plaintiff =

v. e
- rnish nswer,
C. D., defendant, QGarnishee answe

B, F., garnishee

E. T, the garnishee above named for answer, says that on the .... dayof ...., A. D.
19.., he was served with a garnishee summons and complaint in the above entitled
action; that he was then in no manner and upon no acecount whatever indebted or under
liability to the defendant (naming him), and that he then had in his possession or under
his control no real estate and no personal property belonging to said defendant or in
which he has any interest; and is in no manner liable as garnishee in this action.

(Signature and verification)

(2) When the state or a division thereof is the garnishee the procedure shall be as pre-
seribed by section 267.22 or section 304.215.

Cross Reference: See 267.22 as to further duties of the secretary or clerk of the state or
a political subdivision when the wages of public employes are garnished.

267.09 Garnishee answer, Unless the garnishee answers as provided in section
267.08 he shall, within twenty days from the service of the garnishee summons and com-
plaint, serve in like manner a verified answer in which he shall state:

(1) Whether he was, at the time of the service of the garnishee summons indebted or
under any liability to the defendant, naming him, in any manner or upon any account,
specifying, if indebted or liable, the amount, the interest thereon, the manner in which
evidenced, when payable, whether an absolute or contingent l}a_blhty and the facts neees-
sary to a complete understanding of such indebtedness or Liability. If the garnishee is in-
debted or under any liability to the defendant for wages, the garnishee answer shall con-
tain the information required by s. 272.18 (15) (e). When the garnishee shall be in doubt
respecting any such liability or indebtedness he may set forth the facts concerning the
game,
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(2) Whether he held at the time aforesaid the title or possession of or any interest in
land or of any personal property or any instruments or papers relating to any such be-
longing to the defendant or in which he is interested. And if he shall admit any such ox be
in doubt respecting the same he shall set forth a deseription of such property and the facts
concerning the same, arid the title, interest or claim of the defendant in or to the same.

(8) If he claims any set-off or defense to any debt or liability or any lien or eclaim to
such property he shall allege the facts. ’

(4) He may state any claim of exemption from execution on the part of the defendant
or other objection, known to him, against the right of the plaintiff to apply upon his demand
the debt or property disclosed. ‘

" (5) 1f he discloses any debt or the possession of any property to which the defendant
and other persons make claim he may allege the names and residences of such other claim-
ants and, so far as known, the nature of their claims.

267.10 Judgment against garnishee, on failure to answer, If any garnishee who is
duly summoned, shall fail to serve his answer as required in this chapter the court may
render judgment against him for the amount of the plaintiff’s judgment against the defend-
ant, together with the costs of such garnishee action,

267.11 Garnishee pay to clerk; levy. (1) In case the answer shows a debt due to
the defendant, the garnishee may pay the same or sufficient thereof to cover the claim of
the plaintiff, as stated in the garnishee complaint, with interest and costs, to the clerk:of
the eourt; provided that if prior to so doing, the plaintiff in writing requests the garnishee
to pay sueh sum to such clerk, the garnishee shall, within 5 days after receipt of such re-
quest, pay the said sum to the said elerk. The clerk shall give his receipt therefor to the
garnishee. Such payment shall discharge the garnishee of all liability for the amount so
paid. ~ : " ‘

(2) Tn case the debt disclosed is not due, the provisions of this section shall apply
when 1t becomes due, with like effect.

(3) In.ecase the garnishee fails to pay such sum within 5 days after receipt of such
request, the plaintiff shall be entitled to judgment against the garnishee for the amount
disclosed, when due, either before or after judgment in the original action and may collect
the same by execution; but in case no judgment has been rendered in the principal action
the execution against the garnishee shall rvequive the sheriff to pay the money collected
into eourt to abide the event of the principal action. Moneys paid into court. shall be paid
to the plaintiff when final judgment shall be rendered in his favor, and to the extent of
satisfying the same, upon order of the court, and any balance to the party entitled thereto.

(4) In case no such request is made and the garnishee does not elect to pay such sum
to the clerk, the garnishee shall hold the same until the order of the court thereon.

(5) In case judgment shall be against the plaintiff such moneys shall be paid to the
defendant. If the answer discloses other property in the possession or under the control
of the garnishee the officer having a writ of attachment or an execution may levy upon
the interest of the defendant in the same; otherwise the garnighee shall hold the same
until the order of the court thereon. ‘

. 267.12 = Answer conclusive if not traversed. The answer of the garnishee ghall be
taken as true unless the plaintiff shall, within twenty days, serve upon the garnishee a reply.

267.14 Defendant or garnishee may defend both actions. (1) The defendant may,
within fwenty days from the service of the garnishee summons and complaint on him,
answer the garnishee complaint and defend the garnishee action upon any ground upon
which a garnishee might defend, and may participate in the trial of any issue betiween the
plaintiff and garnishee, And the garnishee may, at his option, defend the principal action
for the defendant, if the latter does not defend.

(2) When any garnishee shall defend the principal action, he shall thereby become a
party ‘défendant in said action and shall be so entered of record by the elerk, but shall be
liable only for the costs in said action, ‘

. 267.15 Principal. action tried first; judgment., (1) No trial shall be had of the
garnishee action until the plaintiff shall have judgment in the principal action and if the
defendant have judgment the garnishee action shall be dismissed with costs, »

2 (2) The court may adjudge the recovery of any debt, the conveyance, transfer or de-
livery to the sheriff or any officer appointed by the judgment of any veal estate or personal
property disclosed or found to be liable to be applied to the plaintiff’s demand; or by the
Judgment pass the title thereto; and may therein or by its order direet the manner of mak-
ing sale and of disposing of the proceeds thereof, or of any money or other thing paid or
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delivered to the clerk or officer. The judgment against a garnishee shall discharge him
from all demands by the defendant for all property paid delivered or accounted for by
the garnishee, by force of such judgment,

Cross Reference: For sale of perishable property, see 266.14,

- 267.16 - Interpleader. When the answer of the garnishee discloses that any third
person claims the debt or property in his hands and the name and residence of such claim-
ant the court may order that such claimant he interpleaded as a defendant in the garnishee
action; and that notice thereof, setting forth the facts, with a copy of such order &nd
answer be served upon him, and that after such service is made the gariishee may pay or’
deliver to the officer or the clerk such debt or property. and have a veceipt therefor, which,
shall be a complete discharge from all liahility for the amount so paid or plopelty 80 de-
livered. Such notice shall be served in the manner required for service of a summons. Up-
on such service being made such elaimant shall be deemed a defendant in thé garnishee
action, and within twenty days shall answer settmcr forth his claim or any defense which
the garnishee might have made.

267.17 - Liability of garnishee, TFrom the time of the: service of the summons and
complaint upon the garnishee he shall stand liable to the plaintiff for the property then in
his possession or nnder his eontrol belonging to the defendant or in which he is interested
to the extent of his vight or interest therein and for all his debts due or to become due to
the defendant, except such as are exempt from exeeution, but not in excess of the amount
of the plaintiff’s claims as diselosed by his garnishee complaint.

267.18 Nonliability as garnishee; judgment when rendered. No -person shall be
liable as garnishee:

(1) By reason of his having drawn, accepted, made, indorsed or guaranteed any negotl-
able instrument; or

(2) By reason of any thing received or collected hy him by execution of other process;
or

(3) By reason of any money in his hands as a public officer; or

(4) By reason of any thing owing by him upon a contingeney.

. (8) A debt owing by the owner of property subject to a mechanie’s lien, pursuant to
section 288.01, shall not he deemed absolutely due until the claims of subeontractors and
employes under section 289.02 shall have matured or expired. Except as above provided
judgment may be given for any thing owing, although it has not hecome due in which ease
the garnishee shall not be rvequired to pay or deliver it before the time appomted by the
cont1aet.

267.19 Action by defendant against garnishee stayed. ¥xcept upon the order of a
judge no action shall be commenced by the defendant or his assignee against a garnishee
upon any garnished claim or demand or to recover any property garnished, or execution be
issued upon a judgment in favor of defendant against such garnishee, until the termina-
tion of the garnishee action; and if an action shall have been commenced or an execution
issued it shall be stayed by the court or a judge thereof as to the garnishee upon hxs appli-
cation.

267.20 Release of garnishment; bond. (1) The defendant may file with the clerk
of the court a bond, executed by at least two sureties, resident freeholders of the state, to
the effeet that they wﬂl on demand pay to the plaintiff the amount of the judgment that
may be recovered against such defendant not exceeding a sum specified, which shall be
double the amount of the debt specified in the gal‘nishee complaint or in such less sum as
the eourt shall direct. If the plaintiff fails to take issue with the garnishee answer the bond
shall be conditioned to pay to the plaintiff the amount of the debt admitted or of the value
of the property held by the garnishee.

(2) The sureties shall justify their responsibility by affidavit annexed, stating a sum
which each is worth in property within this state, above all his liabilities and exclusive of
property exempt from execution, the aggregate of which sums shall be double the amount
specified in the bond. The defendant shall serve on the plaintiff a copy of such bond with
a notice of where the same was filed. Within three days after the receipt thereof the plain-
tiff may notify the defendant that he excepts to the sufficiency of the sureties, otherwise he
waives all objections to them. When the plaintiff exeepts, the sureties shall justify in like
manner as bail on arrest, and the provisions of sections 264.17, 264,18 and 264.19 shall he
applicable thereto. Thereafter the garnishee shall he discharged and the garnishment
proceedings shall be deemed discontinued, and any money or property paid or delivered to
any officer shall be surrendered to the person entitled thereto, and the costs shall be taxable
as dishbursements of the plaintiff in the action if he recovers.
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267.21 Costs. In case of a trial of an issue between the plaintiff and any garnishee
the plaintiff shall recover costs against the garnishee if the plaintiff recover more than the
garnishee admitted by his answer; and if he do not, the garnishee shall recover costs. In
all other cases the court may award costs in favor of or against any party, When there is
no issue and liability on the part of the garnishee is disclosed the costs of the garnishment
proceedings shall be taxed for the plaintiff, if he recovers, in the principal action,

267.22 Garnishment of salaries and wages of public officers and employes, (1) (a)
A judgment creditor (but no one else) may maintain s garnishment action against the
state or any political subdivision thereof, except cities of the first class as defined in section
62.05, in the manner provided in this section to reach the unexempt wages or salary of
the judgment debtor.

(b) This section does not apply or extend to money due to an officer or employe to
reimburse him for expenditures made by him in the discharge of his duties.

(2) (a) The garnishee summons and complaint shall be served upon the garnishee by
delivering a copy thereof to the department of administration (if the state is garnishee);
otherwise to its secretary or clerk. Service on the judgment debtor shall be made in the
manner and within the time provided by s. 267.06 for service upon a defendant.

(b) Section 267.04 does not apply to proceedings under this section but otherwise the
practice shall be that prescribed by this chapter.

(3) The complaint must contain an allegation that the plaintiff believes that the
garnishee is indebted to the defendant for wages or salary and that such debt is not exempt
under section 272.18,

(4) Within 20 days after such service upon him, the said department or the secre-
tary or clerk of the garnishee shall answer the complaint by delivering or mailing to the
court his certificate of the amount owed by the garnishee to the judgment debtor for
wages and salary at the time of such service; and his answer as to the amount owing
shall be conclusive in the garnishment action. ’

(5) (a) The regular checks or vouchers for the salary or wages of the judgment
debtor shall issue and continue to issue in due course as though no garnishment action
were pending, but they shall be delivered to the court until the court notifies the said
department or the secretary or clerk of the garnishee that the garnishment action has
been dismissed or the judgment therein satisfied.

(b) The court may order such pay checks and vouchers cashed by its clerk and the
proceeds held by him and disbursed as the court orders. The nonexempt portion of such
proceeds shall be applied on the creditor’s judgment.

(e) The court may in a summary manner, upon the application of the judgment
debtor and with reasonable notice to the creditor, determine the exemptions to which the
debtor is entitled and the amount thereof shall be paid to him and credited to the garnishee.

(d) Any proceeds of such checks and vouchers remaining in the custody of the counrt
after the demands of such ereditor as determined by the court are satisfied shall be ordered
paid to the judgment debtor.

(e) Other judgment creditors of the judgment debtor may intervene in the garnish-
ment action.

(6) A judgment under thiz section shall have precedence over an assignment by the
debtor filed with the garnishee subsequent to the service of the garnishee summons.

History:s 1961 ¢, 816,






