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269.01 Agreed case; affidavit; judgment. Parties to a controversy which might be
the subject of a civil action, may agree upon a verified case containing the facts upon
which the controversy depends and submit the same to any court which would have juris-
diction if an action were hrought. The court shall, therenpon, render judgment as in an
action. Judgment shall be entered and docketed as other judgments and with like effect,
but without costs for any proceeding prior to the trial.

269.02 Offer of judgment; effect. The defendant may, in any action, before the
trial, serve upon the plaintiff an offer, in writing, to allow judgment to be taken against
him for the sum, or property, or to the effect therein specified, with costs. If the plaintiff
accept the offer and give notice thereof in writing, before trial and within ten days, he
may file the summons, complaint and offer, with an affidavit of service of the notice of
acceptance, and the clerk must thereupon enter judgment accordingly. If notice of ac-
ceptance be not given the offer is withdrawn and cannot be given as evidence on the trial,
If the offer of judgment is not accepted and the plaintiff fails to recover a more favor:
able judgment, he shall not recover costs but the defendant shall have full costs computed
on the demand of the complaint.

Cross Reference: For tender of payment, see 331.14 to 331,171,

269.03 Defendant’s offer as to damages, accepted. The defendant may serve upon
the plaintiff a written offer that if he fail in his defense the damages be assessed at a speei-
fied sum, and if the plaintiff accepts the offer in writing, within ten days and before the
trial and prevails on the trial, the damages shall he assessed accordingly.

269.04 Offer of damages not accepted. If the plaintiff does not accept the offer
made under 269.03 he shall not be permitted to give it in evidence, and if the damages
assessed in his favor do not exceed the damages offered, the defendant shall recover his
expensés incurred in eonsequence of any necessary preparations or defense in respect'to
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the question of damages; such expenses shall be determined by the presiding judge and
carried into the judgment,

269.06 Consolidation of actions. When two or more actions are pending in the
same court, which might have been joined, the court or a judge, on motion, shall, if no
sufficient cause he shown to the contrary, consolidate them into one hy order.

269.06 Court may order delivery of property. When it is admitted by the pleading
or examination of a party that he has in his possession or under his control any money or
other thing capable of delivery, which, heing the subject of the litigation, is held by him as
trustee for another party or which belongs or is due to another party the court may order
the same to be deposited in court or delivered to such party with or without security, sub-
ject to the further direction of the court.

269.07 Refusal to deliver property; title passed by judgment. When a court shall
have ordered the deposit, delivery or conveyance of property and the order is disobeyed,
the court may order the sheriff to take the property and deliver, deposit or convey it in
conforniity with the direction of the court and the court may pass title by its judgment.

269.08 Summons to joint debtors not originally summoned. When a judgment shall
be recovered against one or more of several persons jointly indebted upon a contract, by
proceeding as provided in seetion 270.55, those who were not originally summoned to an-
swer the complaint may be summoned to show eause why they should not he bound by the
judgment in the same manner as if they had been originally summoned. The summons
shall be subseribed by the judgment creditor, his representatives or attorneys, shall deseribe
the judgment and require the person summoned to show canse, within twenty days after
the service of the summons, and shall be served in like manner as the original summons.
The summons shall be accompanied by an affidavit of the person subscribing it that the
judgment has not been satisfied to his knowledge or information and helief, and specify-
ing the amount due thereon.

269.09 Parties may defend. The party summoned may answer within the time speci-
fied and may make any defense which he might have originally made to the action, and
may deny the judgment or make any defense which may have arisen subsequently.

269.10 Pleadings and trial. The party issuing the summons may demur or reply to
the answer and the party summoned may demur to the reply, and the issues may be tried
and judgment may be given in the same manner as in an action and enforced by execution
or the application of the property charged to the payment of the judgment be compelled
by attachment, if necessary.

269.12 Summons where no jurisdiction, When judgment shall have been entered
in an action against any defendant upon whom service was attempted, but whereby juris-
diction was not acquired, such defendant may be summoned to show ecause why he should
not be hound by the judgment in the same manner as if he had been originally summoned.
The summons shall be like that provided in s. 269.08, with a like accompanying affidavit
when the judgment is for a sum of money. It may be served in any manner as an original
summons might be. Proceedings thereon shall be had as prescribed in ss. 269.09 and
269.10, and judgment upon defanlt or otherwise be entered, as the nature of the case de-
mands, This section shall apply to minors and incompetents.

269.13 'When action not to abate. An action does not abate by the occurrence of
any event if the cause of action survives or confinues,

269.14 Continuance if interest transferred, etc, In case of a transfer of interest
or devolution of liability the action may be continued by or against the original party, or
the ecourt may direct the person to whom the interest is transferred or upon whom the
liability is devolved to he substituted in the action or joined with the original party, as the
case requires,

269,15 Action by officer, receiver, etc, not to abate. When an action or special pro-
eeeding is lawfully brought by or in the name of a public officer or by a receiver or by any
trustee appointed by virtue of any statute his death or removal shall not abate the same,
but it may be continued by his successor, who may be substituted therefor by order of the
court or a judge.

269.16 Death or disability of party. In case of the death or disability of a party,
if the cause of action survives, the court may order the action to be continued by or against
his representatives or successor in interest.

269,17 Joint actions not abated by death; liability of estate, Where there are sev-
eral plaintiffs or defendants in any action, if any of them shall die and the canse of action
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survives to or against the others the action may proceed, without interruption, in favor of
or against the survivors. If all the plaintiffs or defendants shall die before judgment the
action may be prosecuted or defended by the executor or administrator of the last surviv-
ing plaintiff or defendant, as the case may be. But the estate of a party jointly liable upon
confract with others shall not be discharged by his death, and the court may, by order, bring
in the proper representative of the deceased defendant, when it is necessary so to do, for
the proper disposition of the matter; and where the liability is several as well as joint may
order a severance of the action so that it may proceed separately against the representa-
tive of the decedent and against the surviving defendants,

269.18 Death of parties; effect on action. In case of the death of any of several
plaintiffs or defendants, if part only of the cause of action or part or some of two or more
distinet causes of action survives to or against the others the action may proceed without
bringing in the successor to the rights or liahilities of the deceased party, and the judg-
ment shall not affect him or his interest in the subject of the action. But when it appears
proper the court may order the successor brought in.

269.19 Action to recover real property., (1) DearH o PLAINTIFF. In an action
for the recovery of real property if any plaintiff shall die before judgment his heir or de-
visee or his executor or administrator, for the benefit of the heir, devisee or creditors, may
he admitted to prosecute the action in his stead.

(2) DeATE OF A DEFENDANT. When there are several defendants and any of them
shall die before judgment the action may be prosecuted against the surviving defendants
for so much of the premises as they shall hold or claim.

269.20 Same, If the interest of the deceased party passes to the surviving plain-
tiffs, or if there he no motion for the admission of another person as heir, executor or ad-
ministrator within the time allowed by the court for that purpose, the surviving plaintiffs
may prosecute the action for so much of the premises in question as may be claimed hy

them,

269,22 Death after verdict or findings; practice, Affer an accepted offer to allow
judgment to be taken, or after a verdict, report of a referee or finding by the court in
any action the action does not abate by the death of any party, but shall be further
proceeded with in same manner as if the cause of action survived by law; or the court
may enter judgment in the names of the original parties if such offer, verdict, report or
finding be not set aside. But -a verdict, report or finding rendered against a party after
his death is void.

269.23 Proceedings to revive action, Whenever any person shall be entitled to con-
tinue any action or proceeding interrupted by death, removal from a trust or other disabil-
ity he may file with the clerk'a petition setting out the necessary facts and thereupon give
notice to the other party of the time and place of such filing, and that unless he shows cause
by affidavit within twenty days after service of such notice on him, exclusive of the day of
serviee, why such action or proceeding should not be revived the same will stand revived
according to such petition. Such notice may be served in the same manner as a summons
Upon filing such notice with proof of service and that no affidavit has been received the
court or a judge shall order the action or proceeding revived. An affidavit showing cause
against such revivor may be served on the party subscribing such notice as a pleading is
served; and the court shall make such order as the circumstances may require,

269.24 Action dismissed if not revived. At any time after the death of the plain-
tiff the court may, upon notice to such persons as it shall direet and on the application of
the adverse party or of a person whose interest is affected, order the action dismissed unless
continued by the proper parties within the time therein specified; and unless so continued
within such time the same shall stand dismissed.

269.25 Dismissal for delay. The court may without notice dismiss any action or
proceeding which is not brought to trial within five years after its commencement.

This section applies to all actions pend- the supreme court will not reverse. Neuhaus
ing for more than 5 years after commence- V. Clark County, 14 W (2d) 222, 111 NW (24)
ment, whether or not issue has been joined. 180,

Unless the trial court abused his discretion,

969.27 Motion defined; when and where made; stay of proceedings. An application
for an order is a motion. Motions in actions or proceedings in the cireuit court must be
made within the eircuit where the action is triable; in other courts, within their territorial -
jurisdietion, Orders out of court, without notice, may he made by the presiding judge of
the court in any part of the state; and they may also be made by a county judge or court
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commissioner of the county where the action is triable. No order fo stay proceedings after
a verdict, report or finding in any cireuit court shall be made by a ecounty judge or court
commissioner, or in any county court hy a eourt commissioner. No stay of proceedings
for a longer tune ‘than twenty days shall be granted by a judge out of court except upon

previous notiee to the adverse party.

9269.28 Orders, how vacated and miodified. 'An order made out of court without
notice may be vacated or modified without notice by the judge who made it. An order
made upon notice shall not be modified or vacated except by the court upon notice, hut the
presiding judge may suspend the order, in whole or in part, during the pendency of a
motion to the cotrt to modify or vaeate the ovder.

Where the dourt had dismissed an action notice, Vishnevsky v, Vishnevsky, 11w
for divorce on its: own motion without . (2d) 259, 106 NW (2d4) 3 )
notice, it could reinstate the action without

269,29 Restriction as to making orders; review by court, Where an order or pro-
ceeding is authorized to be made or taken by the court it must he done by the court in
session; where an order or proceeding is authorized to be made or taken by the premd—
ing Judge or the cireuit or county judge, using such words of designation, no-court
commissioner can act. Hxcept as so provided or otherwise expressly directed a county
judge or court commissioner may exercise within his county the powers and shall be
subject to the restrictions thereon of a civenit judge at chambers but such:orders of a
court eommissioner may be reviewed by the court. The court may make any 01de1 thch
a judge or court commissioner has powe1 to make, ‘

History: 1961 c. 485,

+:269,30 :Motions, how heard if judge disqualified. Where a motion is made to bhe
heard hefore the courtior the presiding judge thereof and such judgeis disqualified to heax
the motion it may be transferred by his order to some court having concurrent jurisdiction
of the subject of the action or it may be so transferred by the written stipulation of the
parties. The court so designated shall make the proper order for the determination thereof
and carrying the same into executlon, which shall be transmitted to and entered by the elerk
of ‘the ‘court where the action is pending and have the same effect as if made by that-court.

269,31 'Time of notice of motion. When a notice of motion is necessary, unless the
time he fixed by statute or the rules of court, it must be served eight days hefore the
time appointed for the hearing; but the court or judge may, by an order to show cause,
prescribe a shorter time.

269.32 Motions and orders; service of papers. (1) All such motions shall be

brought to hearing on written notice or order to show cause. Such notice of motion or
order to show cause shall state the nature of the order or relief applied for, and if based
on irvegularity, it shall specify the irregularities complained of.
. (2) Copies of all records and papers upon which a motion or order to show canse s
founded, except such as have been previously filed or served in the same action or pro-
ceeding, shall be served with the notice thereof or the order to show cause, and shali be
plainly referred to therein. Papers already filed or served shall be referred to as papers
theretofore filed or served in the action. The moving party may he allowed to present
upon the hearing, records, afﬁdawts or other papers, not served with the motion papers,
but only upon condmon that opposing counsel be given reasonable tlme in which to meet
such additional proofs, should reqiest therefor be made.

(3) When a notice of a motion for an order has been served either party may take
depositions, on notice, to be used on the hearing of such motion, . Testimony may be taken
on:the hearing and such testimony shall be tlanscnbed certified and filed at the expense
of the party offering the same unless otherwise ordered.

(4) Al orders shall refer to the records and papers used, and the testimony taken upon
the application for the order.

269.33 ' Papers to be legible.  Every paper in any action or proceeding and cop1es
thereof shall be legible and on substantial paper and shall have indorsed thereon the title
of the action or proceeding and character of the paper and serial vecord number of the
action if filed after the clerk had given the action a number, and if not so prepared and
indorsed, the clerk may refuse to file the paper and the party to be served need not re-
ceive it. "The clerk shall indorse on all papers filed the date of filing.

269.34 Service of papers; personal and by mail, (1) The service of papers may be
personal by {delivery of a copy of the paper to he served to the party or attorney on whom
the service is to be made.
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(2) Service upon an attorney may be made during his absence from his office by leav-
ing such copy with his clerk therein or with a person having charge thereof; or, when
there is no person in the office, by leaving it in a conspicuous place in the office; or, if it
be not open then by leaving it at the attorney’s residence with some person of suitable
age and discretion. If admission to the office cannot he obtained and there is no person
in the attormey’s residence upon whom service ean be made, it may be made by mailing
him a copy to the address designated by him upon the preceding papers in the action; or
where he has not made such a designation, at his place of residence or the place where
he keeps an office, according to the best information which ean conveniently he obtained
concerning the same,

(3) Service upon a party may be made by leaving the ecopy at his residence befween
the hours of six in the morning and nine in the evening, with some person of suitable age
and discretion.

© (4) Service may he made by mailing such copy where the person making the service
and the person on whom it is made reside in different places between which there is a
communication by mail. Service by mail is complete upon mailing. The copy of the paper
to he served must be properly enclosed in a postpaid envelope and must be addressed to
the person on whom it is to be served at his proper post-office address. The envelope may
bear the sender’s name and address and a request to the postal officers for the return
thereof in case of nondelivery to the person addressed.

269.36 DMail service increases time allowed. If a certain time hefore an act to be
done is required for the service of any paper and if, after service of any paper, a specified
time is allowed a party to do an aect in answer to or in conseguence of such service, service
by mail shall inerease by 5 days the time required or allowed to do such act in ease of per-
sonal service.

iC;-oss Reference: Sece 32,06 (4) for exception to provision for added time in case of
mailing,

269.37 Service on attorney; when service not required. When a party to an action
or proceeding shall have appeared by an atforney the service of papers shall he made upon
the attorney. When a defendant shall not have appealed in person or by attorney service
of notice or papers in the ordinary proceedings in an action need not he made upon hlm
unless he be imprisoned for want of bail.

269.38  Service of papers dispensed with, When a party’s residence and post office
are not known and neither ean with due diligence be learned and he has designated no
place for service of papers upon him, service of notice and other papers on him is dis-
pensed with unless there is a special rule requiring publication of notice, in which case the
special rule shall be observed.

269.39 Applicability of service provisions The provisions of ss. 26‘9 34, 269.37
and 269.38 shall not apply to the service of a summons or other process, or of any paper
to bring a party into contempt.

269.41 - Sheriff’s certificate as evidence; proof of service, When service of a notice
or paper in an action or proceeding is anthorized to be made by the sheriff his certificate of
service shall be evidence thereof, Proof of serviee of notices and papers where no speclal
mode of proof is provided may be made asg provided by section 328.18,

269.42 Papers, where filed. All affidavits and papers used on any motion shall be
filed . with the elerk of the court or with the judge by whom the motion is heard, and the
judge shall, after decision thereof, file all such papers with the clerk. All undeltakmgs
given in actions or proceedings must be filed with the clerk unless otherwise directed by
these statutes or the court expressly provides for a different disposition thereof.

269.43 Mistakes and omissions, The court shall, in every stage of an action, dis-
regard any error or defect in the pleadings or proceedings which shall not affect the
substantial rights of the adverse party; and no Judgment shall be reversed or affected by
reason of such error or defect.

This section does not apply to allow as- is served, Truesdill v. Roach, 11 W .(24)
gsignment of a cause of action to cure a 492, 106 NW (24) 871,
defect of partieg after a plea in abatement

269.44 Amendments of processes, pleadings and proceedings. The court may, at
any stage of any action or special ploceedmv before or after judgment, in furtherance of
Justice and upon such terms as may be just, amend any process, pleadmg or proceeding,
notw1thstandmg it may change the action from one at law to one in equity, or from one on
contract fo one in tort, or vice versa; provided, the amended pleading states a cause of ac-
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tion arising out of the contract, transaction or oceurrence or ig connected with the subject
of the action npon which the original pleading is based.

Where, after all the testimony was
taken, the defendants moved to amend their
answer to allege that the plaintiff was
negligent as to lookout, and the trial court
allowed it, considering it as one conforming
the pleading to the proof, and the only ob-
jection which the plaintiff made at the time
was that the amendment wag not timely
but made no claim of surprise, the trial
court did not err in allowing the amend-
ment; furthermore, since the alleged error
was not raised by the plaintiffs’ motions
after verdict, the question is not properly

269.45 Enlargement of time.

raised on appeal. Musha v, United States
Fidelity & Guaranty Co. 10 W (2d4) 176, 102
NW (2d) 243.

See note to 270.27, citing Giemza v, Al-
lied American Mut. Fire Ins., Co. 10 W (2d)
555, 103 N'W (24d) 538,

This section allows amendments of
pleadings in civil actiong in which a for-
feiture is sought for the violation of a
municipal or county ordinance. Sauk Coun-
ty v. Schmitz, 12 W (2d) 382, 107 NW (24)

(1) The court or a judge may with or without notice,

for cause shown by affidavit and upon just terms and before the time has expired, extend
the time within which any act or proceeding in an action or special proceeding must be

taken, except the time for appeal.

(2) After the expiration of the specified period or as extended by any previous order,
the eourt may in its diseretion, for like cause, upon notice, extend the time where the
failure to act was the vesult of excusable neglect; except the time for appeal.

Where appellant’s attorney obtained a
transcript but failed to serve it for 170 days
after notice of entry of judgment, and
claimed press of other business as an ex-
cuse, denial of extension of time was
proper., Failure to serve notice of entry of
judgment on a guardian ad litem does not
give the court authority to extend the time.
Jz(l)itz v. Graff, 12 W (2d) 52, 106 NW (2d)
340,

. Under facts disclosing in part that a
transcript of the testimony was delivered
to the defendants’ counsel on May 31, that

the defendants’ counsel relied on the court
reporter’s erroneous statement that the
extended time for settling the bill of ex-
ceptions would not expire until June 9, that
the defendants’ counsel was in the trial of
an important case at the time of such state-
ment, and that his own files and records
were not then available to him, the trial
court did not abuse its discretion in grant-
ing a second extension of time for serving
the hill of exceptions. Hupf v. State Farm
1{%151t Ins. Co. 12 W (2d) 176, 107 NW (24)

269.46 Relief from judgments, orders and stipulations; review of judgments and

orders.

(1) The court may, upon notice and just terms, at any time within one year

after notice thereof, relieve a party from a judgment, order, stipulation or other proceed-
ing against him obtained, through his mistake, inadvertence, surprise or excusable neglect
and may supply an omission in any proceeding,

(2) No agreement, stipulation or consent, hetween the parties or their attorneys, in re-
spect to the proceedings in an action or special proceeding, shall be binding unless made
in court and entered in the minutes or made in writing and subscribed by the party to be

bound thereby or by his attorney.

(8) All judgments and court orders may be reviewed by the court at any time within
60 days from service of notice of entry thereof, but not later than 60 days after the end

of the term of entry thereof.

(1) is a remedial statute which should
be Ulberally construed in favor of such
party. The excusable mistake from which
the trial court may grant relief under the
statute should not be restricted to a mis-
take of fact ag distingulshed from a mis-
take of law. A mistake of law on the part
of an attorney may give rise to a case of
excusable neglect on the part of his client;
a court of equity is not bound to impute to
a client everything that his attorney does
or omits to do; and the negligence of an at-
torney is not necessarily Imputable to his
client so as to bar the client from claiming
excugable neglect and being granted relief,
Paschong v. Hollenbeck, 13 W (2d) 415, 108
NW (2d4) 668.

The provision in (1), that the trial court
must act on the motion within the year of
the notice of the judgment or order from
which relief is sought, does not foreclose
the supreme court from deciding an appeal
and ordering further proceedingsg after the
yvear has elapsed, and does not preclude the
trial court in such a case from then acting
pursuant to the mandate of the supreme
court. Paschong v. Hollenbeck, 13 W (2d)

269.4656 Affidavit of advice of counsel,

415, 108 N'W (2d) 668.

When a judge is attended by the court
officials and the parties and their counsel
and witnesses and proceeds with the dis-
patch of judicial business, the court is in
gession, even if the sitting happens to be in
a portion of the building that does not have
the word “courtroom’” on its doors. Paster-
nak v. Pasternak, 14 W (2d) 388, 109 NW
(2d) 511,

Mere compliance with
gquirements of an answer and the lack of
injustice to the opposing party are not
sufficient grounds for granting relief under
(1); one must show that the judgment was
taken against him through his mistake,
inadvertence, surprise, or excusable neglect,
It was not an abuse of discretion for the
trial court to refuse to vacate a default
judgment entered against a defendant who,
among other things, had been advised by
his original counsel of the necessity of
filing an answer, Hven a stipulation of the
parties to reopen the judgment would not
be binding on the court, State v, Omernick,
14 W (24) 285, 111 N'W (2d) 185.

the formal re-

Whenever it shall he necessary in any peti-

tion or affidavit to swear to the adviee of counsel, a party shall, in addition to what has
usually been required, swear that he has fully and fairly stated the case fo his counsel and
shall give the name and place of residence of such counsel.

269.47 Defense where service by publication. When service of the summons shall
have been made by publication, if the summons shall not have been personally served on a
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defendant nor received by sucli-defendant through the post office, he or his representative
shall, on*application and good cause shown, at any time before final judgmeént, he allowed
to defend the action; and, except in an action for divorce or annulment of the marriage
contract, the defendant or his representative shall in likeé manner, upon good cause shown
and such terms as shall be just, be allowed to defend after:final judgment at any time
within one year after actual notice thereof and within three years after its rendition.” Tf
the defense be:successful and the judgment or any part thereof:shall have been collected or
otherwise enforeed such restitution may thereupon be compelled as the court shall direct;
but the title to property, sold under such judgment to a purchaser in good faith, shall: not
thereby be affected. , ’

269.48 Addlng new defendants. ‘In every actioh the SumMmons or the sumnions and
eomplamt niay he damended of course, without costs, and without prejudice to the proceed-
ings already had by adding other persons as parties defendant and making the proper’ al-
legations for such purpose. Service of the amended ‘summons, together with the complaint
or a notice of the object of the action; may be-made upon sueh new defendants as pie-
seribed in-chapter 262. No further service shall be necessary on the original deféndants;
but the action shall ploeeed in the same manner as 1f the new: partles had been ongmally
joined. -

"Cross ‘Refelence. See 263,15 for other provisions on’ intelpleadmg new defendants. .

¢ HWven though plaintiff added''and ‘séerved plaint without obtaining ‘a4 order. State
a. new defendant pursuant to a void order..ex rel, Nelson v, Glimm, 219 W -630,-263 NW
of interpleader, the. action is good, since, 583 .

plaintiff ‘can amend the summons and com- e : P e fe :

269 49 Copy of paper may be used when, If any ongmal paper or pleadmg be lost
or withheld by any, person the court may authorize a copy theleof to be filed and. used in-

stead of the original, i S

269,60 ~Affidavits need not. be entitled.. It shall;,not be.necessary. to entitle an
afﬁ"'lawt in the aetion; but. an affidavit made without.a title .or. with;a. idefective title
shall be as valid and effectual for every purpose as 1f it were duly entltled if it mtelhglblv
refer to the action or proceeding in which it is made. ;. - . o . ;

269.51 ' Irregularities and lack of Junsdlctmn waived ‘on appeal Jurlsdlctmn exer—
cised; transfer to proper court. (1) When an ‘appeal from any cotivt, tribunal, officer or
board is attemipted -to any eourt and return is duly made to such com't: the 1espondent
shall be déemed to have waived all objections to the regularity or sllfﬁeleney of the appeal
or to'the jurisdiction of the appellate eourt, unless he shall move' to- dismiss such appeal
hefore taking or-participating in any othe1 proceedings in said ‘appellate ‘conrt; 1f it
shall appear upon the hearing of such motion ‘that such appeal was attempteéd: in good
faith ‘the court may allow ‘any defect or omission in the appeal papers to he” supphed
either with or without terms, and with the same effect as if the appeal had been orlgmally
properly taken

(2) If the tribunal from which an appeal is taken had ro jurisdietion of the stibject
matter and the conrt to which the appeal is taken has such JllllS(thlOIl, said court ‘shall,
if it appear that the action or proceeding was commenced in the good faith and’ helief
that the first named tribunal possessed jurisdiction, allow it:to proceed as-if originally
commenced in the proper court.and shall allow the pleadings and proceedings to be amended:
accordingly; and in all cases in every court where objection to its jurisdietion is sustained
the cause shall be certified .to some eourt having jurisdietion, provided it appeal that the
error arose from mistake. ;

196952 Mistaken ‘remedy or actmn no dlsmlssal ‘amendment; transfer to court
having jurisdiction. In all eases where upon ohjection. taken or upon demurrer sustained
or after trial it shall appear to the court.that any party claiming affrmative relief or,
damages has mistaken his remedy, his action, proceeding, eross complaint, countereclaim,
writ, ot velatior shall not be finally dismissed .or quashed, but costs shall be awarded
agamst him and he shall be allowed s 1easonable time within which to amend and the
amended action or proceeding shall continue in that court except in ecase that ‘eourt has
no Jurlsdmtlon to grant the relief sought in which case the action in whole or in such
divisible partin which Jullsdlctlon is lackmg shall be celtlﬁed to some other coult whlah
has jurisdietion. - '

269.53 Release of joint debtor; eﬁ‘ect (1) If any GIedltOI‘ to whom pe1sons are
jointly indébted, either upon contract or the judgmerit of a ecourt of record, shall release
any of them such release shall operate as a satisfaction or dlschzuge of stich joint debt
to the:amount of the proportion which the pérson so released ought in equity, as bet\\*een
himself and the other joint debtors, to pay; and the balance of such joint debt shall remain
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in foree as to joint debtors not released and may be enforced against them. If the amount
paid by a debtor to procure his release shall exceed the proportion of sueh joint debt
which he, as between himself and co-debtors ought to pay then such joint debt ‘shall
thereby be satisfied to the extent of the sum so paid. TIf the person released is only a sur ety
his release shall operate as payment of such joint debt to the extent of the money paid
by him and no further,

(2) This seection does not perm1t the dlscharge of a. prmelpal debtor without also dlS-
chargmg his sureties.

Cross Reference: See also 113.06 concerning release of co- obligor

269.55 Interpreters for hearing—handicapped persons. Upon a trial or examina-
tion in any matter wherein any deaf mute or hearing-handicapped person is accused of
a crime or misdemeanor, or upon consideration by any state, county or municipal agency.
of the right or propriety of any such person to have privileges accorded normal hearing
people, or when such person is to come under judgment as to his fitness. for a place in
society, and there is a definife communications harrier as evidenced by such person being
mcapable of adequately understanding any charge, issue or pertinent utterances or:ex-
pressing himself because of a lack of ability to use the English language by reason of being
deaf or hearing-handicapped, or by such person suffemng from a speech defect or other
physical defect which handieaps such person in exercising or maintaining his rights in such
matter, the court, judge, magistrate, ageney, person or body conductmg, considering: or
having jurisdiction of such trial, examination or matter shall eall in and appoint an in-
terpreter competent to converse in the special langunage, oral, manual or sign, familiar to
or uzed by such deaf mute or hearing-handicapped person, The necessary expense of fur-
nishing such interpreter shall be pald by the unit of government for which such trial,
examination, inquiry or consideration is held or made if satisfactory p100f be offeled that
said deaf mute or person is unable to pay the same,

269.56  Declaratory: judgments act, ' (1) Scopr, Courts of record ‘within‘their re-
gpective jurisdictions shall have power to declare rights, status and other legal relations
whether or not further relief is or could be claimed. No action or proeeedmg shall be' open
to objection on the ground that a declaratory Judgment or decree 1§ prayed for,. The dec
laration may be either affirmative or negative in form and effect; and such:declarations
shall have the f01ce and effect of a final judgment or decree.

(2) POWER TO. CONSTRUE, ETC, - - Any. person mterested under a deed w111 \vutten con-
tract or other writings, constituting a contract, or whose rights, status or othe1 legal rela-
tions are affected by a statute, municipal ordinance, contract or franchise, may have deter-
mined any question of construetion or validity arising under the instrument, statute, ordi-
nance, contract or franchise and obtain a declaration of rights, status.or othel legal vela-
tions thereunder. No party shall be denied the right to have declared the validity of any.
statute or municipal ordinance by virtue of the fact that he holds a license or pelmlt under,
such statutes or ordinances. ,

(3) BEFORE BREACH. A confract may be construed either before or after the1e has
been a. breach thereof. ‘

(4) TXEOUTOR, ETC, Any person 1nterested as or through an executor, admmlstrator,
trustee, guardian or other fiduciary, creditor, devisee, legatee, heir, next of kin or cestui
que trust, in the administration of a trust, or of the estate of a decedent, an infant, lunatic
or msolven’c may have a declaration of ughts or legal relations in 1espect thereto

.(a) To asceltam any class of creditors, devisees, legatees, hen's, next of kin or
others or

( b) To direct the exeeutors, administrators or frustees to do or abstam from domg any
partleu]ar act in their fiduciary capaclty, or’

“(e) To determine any question arising in the admmlstlatlon of the estate or tlust m-‘
cluding questions of construction 'of wills and other writings. ’

(5) ENUMERATION NoT EXCLUSIVE. THhe enumeration in subsections (2), (3) and (4)
does not limit or restrict the exereise of the general powers conferred in subsection’ (1) in
any proceeding where declaratory relief is sought, in which a judgment or ‘decree will ter-
minate the controversy or remove an uncertainty.. ‘

(6) DiscrETIONARY. The court may refuse to render or enter a declar atory Judgment
or decree where such Judgment or decree, if vendered or entered, would not terminate the
uncertainty or controversy giving rise to the proceeding.

(7) Review. Al orders, judgments and decrees under this séetion may be 1ev1ewed as
other orders, judgments and decrees.

(8) SUPPLEMENTAL RELIEF. Further relief based on a declaratory Judgment or de-
cree may he granted whenever necessary or proper. The application therefor shall be by




3303 PRACTICE 269.565
petmon to a court having jurisdiction to grant the relief. If the application be deemed
sufficient, the court shall, on reasonable notice, require any adverse party whose rights have
been’ ad,]udlcated by the declaratory judgment or decree, to show eause why further relief
should not be granted forthwith.

(9) JURY TRIAL. When a proceeding under this section involves the determination of
an issue of faet, such issue may be tried and determined in the same manner as issues
of fact are tried and determined in other civil actions in the court in which the proceeding
is pending.

(10) Cosrs. In any proceeding under this section the court may make such award of
costs 4$ may seem equitable and just.

(11) PArries. When declaratory relief is sought, all persons shall be miade parties
who have or claim any interest which would be affected by the declaration, and no declara-
tion shall prejudice the right of persons not parties to the proceeding. In any proceeding
which involves the validity of a municipal ordinanee or franchise, such municipality shall
'be made a party, and shall be entitled to be heard, and if the statute, ordinance or franchise
is alleged to be unconstitutional, the attorney-general of the state shall also be served with
‘a copy of the proceeding and be entitled to be heard.

(12) ConstrucrioN. This seetion is declared to be remedial ; its purpose is to settle
and to afford relief from uricertainty and insecurity with respect to rights, status and
‘other legal relations; and is to be liberally constried and administered.

(13) Worps coNSTRUED. The word “person” wherever used in this section, shall be
construed to mean any person, partnership, joint stoek company, unincorporated associa-
tion or society, or ‘municipal or other eorporation of ‘any character whatsoever.

(14) Provisions$ SEVERABLE. The several sections and provisions of this section ex-

cept subsections (1) and (2) ave hereby declared independent and severable, and the
invalidity, if any, of any part or feature thereof shall not affect or render the remainder of
the act invalid or inoperative.
. (15) UNIrorMITY OF INTERPRETATION, This section shall be so mterpreted and con-
strued as to effectuate its general purpose to make uniform the law of those states which
.enact it, and to harmonize, as far as possible, with federal laws and 1egulat10ns on the sub-
jeet of declaratory judgments and decrees.

(16) Smort mrrrE. This sect1on may be cited as'the “Umform Declamtory J udgments
A.Gt » .

' IA -an action by the insurer for a declar-
atory judgment that its liability policy af-
forded no protection to 'the insured under
the circumstances of .the injuries suffered
by an employe of the insured, the injured
employe was both a proper and a necessary

party. Hardware Mut. Casualty Co.v. Mayer,
‘11 VV (2d) 58, 104 NW (2d4) 148,

interested persons he made parties or that
their interests be suitably represented in an
action for declaratory relief, is to make it
certain that the declaration will terminate
the controversy, and that the trial court
will not find that it has resolved a question
for some of the interested persons, only to
have it relitigated by others who were not

bound by the first declaration. Lozoff
Kaisershot, 11 W (2d) 485, 105 NW (2d4) 783

Declaratory judgments, nature and sub-
1961 WLR 467,

(11) does mnot exclude the procedure of
representative defense of the interests of a
class . from an action for declaratory relief.
The purpose of (11), in requiring that all

269 565 Declaratory judgments against obscene matter, (1) GROUNDS FOR AND
COMMENCEMENT OF ACTION. Whenever there is reasonable cause to believe that any
hook, magazine, or other written matter, or plctule, sound 1e001dmg or film, which is
bemg sold, loaned or distributed in any county, or is in the possession of any person
who 1ntends to sell, loan ot distribute the same in any county, is obscene, the distriet at-
torney of such countv, in the name of the state, as plaintiff, may file a complaint in the

circuit court for such county divected against such matter by name. Upon the filing of
such. complamt the court shall make a summary examination of such matter. If it is of
the opinion that there is reasonable cause to believe that such matter is obscene, it shall
issue an order, directed against said matter by name, to show cause.why said matter
should 1ot be Judlclally determined to be obscene. This order shall be addressed to all
persons intervested in the publication, production, sale, loan, exhibition and dlstrlbutlon
‘thereof, and shall be returnable within 30 days. Notice of such order shall be given by
pubhcatmn once each week for 2 'successive weeks in a daily newspaper of general
‘circulation in such county. A eopy of such order shall be sent by certified mail to the
publisher, p1oducer and one or more distributors of said matter, to the persons holding
the eopyrights, and to the author, in ease the names of any such persons appear on such
"matter or ean with reasonable diligence be ascertained by said distriet attorney. Such
‘publication shall ecommence and such notices shall be so mailed within 72 hours of the
issuanece of the order to show cause by the court.

(1m) INTERLOCUTORY ADJUDICATION. After the issuance of the order to show cause
under sub. (1), the court shall, on motion of the district attorney, make an interloeutory

ject matter.
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finding and adJlldlcatlon that said hook, magazine or other written matter or picture,
‘sound recording or film is obscene, whlch finding and adjudication shall be of the same
-effect as the final judgment provided in’ sub. (3) or (5), but only until such final judg-
ment is made or until further order of the eourt.

(2) RieET TO DEFEND; JURY TRIAL. Any person mtelested in the pubhcatmn, pro-
‘duction, sale, loan, exhibition -or distribution of such matter may appear and file an
answer on or hefore the return day named in said notice. If in such answer the right to
trial by jury is claimed on the issue of the obscenity of said matter, such issue shall be
tried to a jury, If no right to such tyial is thus claimed, it shall be deemed waived, unless
the court shall, for cause shown, on motion of an answering party, otherwise order.

(8) DEravLT, If no person appears and answers within the time allowed, the court

may then, without notice, upon motion of the plaintiff, if the court finds that the matter
is obscene, make an adjudication against the matter that the same is obscene.
. (4) SPEEDY HEARING; RULES OF EVIDENCE. If an answer is filed, the ecase shall be
set. down for a speedy hearing, but an adjudication of default and order shall first be
.entered against all persons who have not appeared.and answered in the manner provided
in sub. (3). If any person answering so demands, the trial shall not be adjourned for
a period of longer than 72 hours beyond the opening of court on the day following the
filing of his answer. At such hearing, subject to the ordinary rules of evidence in civil
‘actions, the court shall receive the testimony of experts and evidence as to the literary,
cultural or educational character of said matter and as to the manner and form of its
‘production, publication, adveitisement, distribution and exhibition. The dominant effect
‘of the whole of such matter shall be deteunmatwe of whether said matter is obscene.

(6) FINDINGS AND JUDGMENT. 1f, after such hearing, the court, or jury (unless its
finding is contrary tolaw or to the gleat weight and clear preponderance of the evidence),
‘determmes that snch matter is obscene, the eourt shall enter judgment that such matter
is obseene. If it is 80 determined that such matter is not obscene, the court shall enfer
judgment dismissing the complaint, and a total of not more than $100 in costs, in addi-
tion to taxable disbursenients, may he awarded to the persons defending such matter,
which shall be paid from the county treasury. Any judgment under this subsection may
-be appealed to the supreme court pursuant to ch. 274 by any person adversely affected,
and who is either interested in the publication, production, sale, loan, exhibition or distri-
-hution: of said matter, or is the plaintiff district attorney.

(6) ADMISSIBILITY IN CRIMINAL PROSECUTIONS. In any trial for a violation of s.
944.21 or 944.22; the proceeding under this section and the final judgment of the cireuit
eourt under sub. (3) or (5) or the interlocutory adjudication under sub. (1111) shall be
admissible: in evidence on the issue of the obscenity of said matter and on the issue of the
defendant’s knowledge that said matter is obscene; provided, that if the judgment of
-the court. sought to be introduced in evidence is one holding the matter to be obscene, it
shall not be admitted unless the defendant in said eriminal action was served with notice
of the action under this seetion, or appeared in it, or is later served with notice of the
-judgment of the court heleunder, and the cnmmal prosecution is based upon conduct
by said defendant occunmg more than 18 hours after such service or such appearance,
whichever is earlier.

History: 1861 c. 606, oo
Civil action against obscene hterature discussed. 1960 WLR 309,

. 269.57 Inspection of documents and property; physwal examma,tmn of claimant,
(1) The court, or a judge thereof, may, upon due notice and cause shown, order either
party to give to the other, within a specified time, an inspection of property or mSpectlon
and’copy or permission to take a copy of any books and doeiments in his possession or
under his eontrol eontaining evidence relating to the action or special proceedmg and may
‘require the depos1t of the hooks or documents with the clerk and may require their pro-
duction at the {rial. If comphance with the order be refused, the court may exclude the
Ppaper from heing given in evidence or punish the party 1efusmg, or hoth.
(2) The court or a presiding judge thereof _may, upon due notice and cause shown,
‘in any action blought to recover for personal injuries, order the person eclaiming dam-
ages for such injuries to submit to a physical examination by such physician or phys1c1ans
as such.conrt or a presiding Judge may order and upon such terms as may be just; and
may also order such party to give to the other party or any physician named in the ordel,
within a specified: time, an inspection of such X-ray photoglaphs as have been taken in
tthe course of the.treatment of such party for the injuries for which damages are claimed,
and inspection of hospital records and other written evidence concerning the im'ulies
claimed and the treatment thereof; and if compliance with the portion “of said order
.directing inspection be_refused, the court may exclude any of said photogwphs, papers
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and Wntmgs so refused inspeetion from heing produced upon the trial or from being
used in evidence by reference or otherwise on behalf of the party so refusing.

(8) No evidence obtained by an adverse party by a court-ordered physical e\ammatmn
or inspection under sub. (2) shall be admitted upon the trial or by reference or otherwise
unless ‘true copies of all reports, photographs, records, papers and writings made as a
result of such examination or inspection and received by such adverse party have heen
delivered to the party claiming damages or his attorney not later than 15 days after the
said reports, photographs, records, papers or writings from any such court-ordered phys-
ical examination are received by the said adverse party, plOVlded that in an action for
recovery of personal injuries, the party claiming damages shall i return deliver to the
adverse party against whom the action is bmugh’c a true and correct copy of all reports
of each physician who has examined or treated such person with respect to the injuries
for which damages are claimed.

(4) Upon receipt of written authoumtlon and consent signed by a person who has
heen the subject of medical care or treatment, the physician, surgeon or other person
having custody of any medical or hospital reports, photographs, records, papers and
writings concerning such care or treatment shall forthwith permit the person designated
in such authorization to inspect and copy such records: Any person having the custody
of such records who refuses to comply with such authorization shall be liable to the person
receiving such medical care and treatment for all reasonable and mnecessary costs of oh-
taining such copies and inspection and for attorney’s fees not to exceed $50 plus costs.

(5) .The provisions of sub. (4) shall not be applicable to state or county mental
hospitals, or to state colony and training schools, or to community mental health elinics
established pursuant to s, 51.36.

History: 1961 c. 327, 488, 622.

269.569 Consolidation of actions. The circuit sourt may, upon notice, order certified
to said court any civil action pending in any other court in the same county for the pur-
pose of cousolidation or consolidation for trial with any action pending in said ecirenit
court, in any case where such consolidation or consolidation for trial would he proper if
the actions were originally brought in said court. Sections 261.10 and 261,11 so far as
applicable shall govern such change in the place of trial. The change shall be deemed
complete and the action transmitted shall proceed as other actions in the ecireuit court,
upon the filing of the papers in said court.

269.60 Borrowing court files regulated. The clerk shall not permit any paper filed
in his office to he taken therefrom unless upon written order of a judge of the court. The
clerk shall take a written receipt for all papers so taken and preserve the same until such
papers are returned. Papers so taken shall he returned at once upon request of the clerk
or presiding judge, and no paper shall be kept longer than ten days. If any paper is not
returned to the elerk within ten days the person retaining the paper shall not he permit-
ted to take any other paper from the office of the clerk until sueh paper shall have heen
veturned. All papers in causes on the calendar shall be returned to the clerk at least one
day before the opening of the term, and no paper in any cause shall be taken from the
courthouse during the trial of such cause except upon written order of the presiding
judge.

269.60 Pretrial procedure. (1) In any action, the conrt may in its diseretion
direct the attorneys for the parties to appear before it for a conference to consider:

(a) The simplification of the issues;

(b) The necessity or desirability of amendments to the pleadings;

(¢) The possibility of obtaining admissions of fact and of doeuments which will avoid
unnecessary proof;

(d) The limitation of the number of expert witnesses;

(e) The advisahility of a preliminary reference of issues for findings to be used as
evidence when the trial is to he by jury;

(£) Such other matters as may aid in the disposition of the action.

(2) The court shall make an order which recites the action taken at the conference,
the amendments allowed to the pleadings, and the agreements made by the parties as to
any of the matters considered, and which limits the issues for trial to those not disposed
of by admissions or agreements of counsel; and such order when entered controls the
subsequent course of the action, unless modified at the trial to prevent manifest injustice.
The court in its diseretion may establish by 1ule a pretrial calendar on which actions may
he placed for consideration as above provided and may either confine the calendar to jury
actions or to nonjury actions or extend it to all actions.

269,70 Conciliators. (1) A ecirvenit judge of the cireuit court of any ecounty may
appoint, and remove at any time, any retired circuit judge to act, in matters referred to




269.80 PRACTICE 3306

him by the judge, in conciliation matters and in pre-trial procedure under s. 269.65. When
a matter for conciliation is referred to him for such purpose, the conciliator shall have
full authority to hear, determine and report findings to the court. Such conciliators may
be appointed ecourt commissioners as provided in s, 252,14 (2).

(2) ‘The cirenit judges of such county shall make rules, not inconsistent with law,
governing procedure before and pertaining to such conciliators and the county board shall
fix and provide for their compensation.

269.80 Settlements in behalf of minors; judgments. (1) CoMPROMISE OR SETTLE-
MENT. A compromise or settlement of an action or proceeding to which a minor or men-
tally incompetent person is a party may be made by his guardian ad: litem with the ap-
proval of the eourt in which such action or proceeding is pending. ‘ ‘

(2) CoMPROMISE OR SETTLEMENT WITHOUT ACTION. A cause of action in favor of or
against a minor or mentally inecompetent person may, with the approval of any court of
record, be settled by a guardian ad litem without the commencement of an action thereon;
and for such purpose, the court may appoint a gnardian ad litem upon application made
as provided in s. 260.23 (2). An order approving a settlement or compromise under this
subsection and directing the consummation thereof shall have the same force and effect as
a judgment of the court. ‘ ‘

(3) Amounts Nor EXCEEDING $1,500. If the amount awarded to a minor by judg-
ment or by an order of the court approving a compromise settlement of a' claim or cause
of action of said minor does not exceed $1,500 (exclusive of interest and costs and dis-
bursements), and if there is no general guardian of the ward, the court may upon appli-
cation by the guardian ad litem after judgment, or in the order approving settlement, fix
and allow the expenses of the action, ineluding attorney’s fees and fees of guardian ad
litem, authorize the payment of the total recovery to the clerk of the court, authorize and
direct the guardian ad literh upon said payment to satisfy and discharge the judgment,
or to execute releases to the parties entitled thereto and enter into a stipulation dismissing
the action upon its merits. Said order shall also direct the clerk upon such payment to
him to pay the costs and disbursements and expenses of the action and to dispose of the
balance in one of the manners provided in s. 319.04 (2) as selected by the court.




