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270 01 XKinds of issue: Issues arise upon the pleadmgs when a fact or coneluswn
of law is maintained by one party and controverted by the other; they are of two kinds:

(1)
(2

Of law.
Of fact.

. 270.02 Issue of law. An issue of law arises upon a demurrer to the complainﬁ, laﬁQ
swer or reply or to some part thereof.
270,03 -. Issue of fact defined. An issue of fact arises:
(1) Upon a material allegation in the complaint, controverted by the answer; or
(2) Upon a material allegation of anv counterclaim i in the answer, controverted by the
reply; or
(3’) Upon a material allegation of new matter in the answer, not requiring a reply, un-
less an issue of law is joined thereon; or
(4) Upon a material allegation of new matter in the reply, unless an issue of ]aw is
joined thereon.
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270,04 Issues of law; trial. When issues both of law and of fact arise upon the
pleadings, the issue of law must be first tried unless the court otherwise direct.

270.06 Feigned and special issues, Feigned issues are abolished, and instead there-
of, when a question of faet not put in issue by the pleadings is to be tried by a jury, an
01de1’ for trial may be made, statmo d1st1nctly and plamly the question of faet to be tried.

270.06 Trial defined, A tnal is the judicial examination of the issues between the
parties, whether they be issues of law or of fact.

270,07 Issues, by whom tried, when tried. (1) An issue of faet.in an action.for
the recovery of money only, or of real or personal property or for divoree or legal
sepalatlon on the ground of adultery, must he tried by a jury except as otherwise pro-
vided in this chapter and except that equitable defenses or counterclaims are triable by
the court. Every other issue must be tried ‘by the court, but the conrt may order the
whole issue or any specifie questlon of fact involved thelem to be tried by a jury; or
may refer an issue ‘as provided in s, 270, 34

(2) When any matter in abatement of any action triahle by jury is set up; wluch in-
volves the ﬁndmg of any fact, the same shall:he found by a speeial verdict of a jury, un-
less a trial by jury be waived; and when there is any other issue of fact in. the action, the
same may be submitted to the same jury at the same time; otherwise the issue in abate-
ment shall first be tried. When the issues of fact are triable by the court, any issue in
abatement may be tried at the same time as the other issues of faet. -+ -

History: 1961 c. 336, : Co L

270.08 . Order of trial; separate trials, . When issues arise. triable by a jury. and
other issues triable by the court, the court shall, in its diseretion, direct the trial of the
one or the other to bhe first had, accmdmg to the nature of the issues and the intevests
of justice, and judgment shall be given upon hoth the verdict and ‘the finding of the court,
when ‘both ‘shall’ be found. But no issue neéd be tried, the disposition of which is not
necessary to enable the court to render the appropriate Judgment A separate trial between
the plaintiff and any of the several defendants may be allowed by the eomt whenever in
its opinion justice will be thereby promoted. .

270.11 Hearing on demurrer.. The issile vaised by a demune1 may be brouo'ht on for
trial before the court at any time wpon 5 days’ notice. :

270.115 Notice of trial. Every issue of fact or law may be notlced for trial at-any
time after issue joined, by service of notice of trial on the opposite party. In certiorari
and appeals the date of filing the return is the date of issue, The notiee of trial, or the
copy served, with proof of service indorsed thereon or attached thereto may be ﬁled with
the clerk by either party. Such notice of: trial shall state that the action will he placed
on the ealendar for trial at the time and in the manner preséribed by s. 270.12. It shall
also contain the title of the action, the names of the attorneys, the time when issue was
joined, and state whether the issue he of law or of faet, and 1f the latter, whether triable
by the court or by the jury. If such notice of trial so ﬁled fails to complv in any respect
with the requirements of this section the presiding judge in his discretion, if satisfied that
the opposite party has not been misled or prejudiced théreby, may (hrect the aetlon to he
placed on the calendar as hereinafter prov]ded

270.12 Calendar, (1) TIME, OF ARRANGEMENT. When the notice of tnal 1s ‘filed
with the clerk he shall place issues on the calendar as follows:

(a) Tssues of law or fact triable by the eourt shall be placed on the calendal of the
current term when 10 days have elapsed after service of notice of trial.

(b) Issues of faet triable by the jury shall be placed on the calendar of the next term,
if notice of trial is filed 15 days or more hefore commencement of such term. If .such no-
tice is filed less than 15 days before commencement of the next term, issues shall-be placed
on the calendar of the term following the next one.

" (Im) 'CrIMINAL cAsEs.  Criminal eases and prosecutlon for violations of mumclpal
ordinances shall be placed on the calendar of the current term.

(2) ADVANCEMENT OF 1SSUES. Whether or not a case has heen noticed for trial, the
court may, on applieation of any party upon notice, or on its own motion, on 8 days’ prior
notice by regular mail if. no notice.of trial has been filed, place on the calendar or advance
for trial any action which is at issue.

(3) PENDING MATTERS CONTINUED, ' All matters pending and undisposed of at ‘the
end of a term are continued to the next term and shall be placed upon the calendar of the
next term in accordance with their nature and date of filing notice of trial,

(4) CrErx To PREPARE. The clerk shall prepare a calendar for each term of ‘the eir-
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cuit: court of all actions which are for trial as shown by the notices filed including those
covered by sub. (3), containing the.title of each action, and the names of the attorneys,
and arranged as follows: (a) criminal cases in the order of filing, (ah) proseeutions for
violations of munieipal ordinances and appeals thereof from county and justice courts
to the circuit courts, (b) eivil jury issues, (c¢) issues of faet for court, and (d) issues
of law in the order in which notice of trial was filed. The calendar shall be disposed of
in the above order unless for convenience of partiés, the dispatech of business, or the
prevention of injustice, the presiding judge otherwise directs. '

(5) LARGE CALENDARS. In circuit courts having 1,000 or more causes on the teim cal-
endar, the clerk may, with the approval of the court, arrange the causes according to the
date of filing the ecomplaint, petition o1''other pleading necessary to ecommence the action
or special proceeding or of the return on- appeal and the seual record number of every
cause shall 'be its calendar number.

(6) Cownpitrons PRECEDENT. The clerk shall not place any cause upon the calenda1
unless the state tax and the proper amount of clerk’s fees shall have been paid and sum-
mons and- eomplaint or copies thereof shall have been filed in his office.

' (7) CORRECTION OF CALENDAR. ~ All motions to ecorrect the calendar or to stnke causes
therefrom shall be made immediately after the calling of ‘the calendar.

(8) CALENDARS DISTRIBUTED, When the calendar for any term is printed, a copy
thereof shall bhe maﬂed or delivered to the presiding judge and to the reporter and to
each ‘attorney appearing theleon in any canse, at least 4 days before the term

- History: 1961 c, 495,

270 195 Order of business, (1) ' MoroNs, DEACURRERS. At the begmnmg of each
ferm, afteér éalling the ¢alendar, the court shall hear ‘motions and demurrers in causes to
he tried on the merits at that term giving precedence to such as relate to actions for trial
by jury.

(2) Jury TrraLs PIRST. On the first day of the term, ‘unless othe1w1se ordered, the
jury shall be called, and the trial of jury causes shall proceed.

(3). Day cALENDAR. The eriminal cases, ordinance violation cases and appeals thele-
of from county and justice courts and the first 6 civil cases on the calendar shall he
subject to eall for trial upon the first day of the term. The clerk shall each day make
up -the following. day’s calendal, upon which he shall place such cases as the presiding
judge directs.

(4) Norros 70 PRISONERS.  The chstnct attorney shall at least ten days hefore each
general term ‘of the court, inform prisoners awaiting trial of their right to counsel and to
compulsory process to procure the attendance of witnesses.

(5) APPLICATIONS PUBLICLY ANNOUNCED: All applications to the court for orders or
judgments, whether ex parte or otherwise, shall be publicly announced by the attorney
making the applieation, and the clerk shall enter a brief statement thereof, with the action
of the court thereon, in his minute hook; and no eowrt order shall' be operative unless and
until such entry is made, or unless the 01cle1 shall be reduced to writing and signed.

History: 1961 c. 495,

270.13 Who may bring cause to trial, Either party may bring all the issues in an
action to trial at any teim at which the same are triable when a notice of trial has been duly
served by either, and unless the court, for good cause, otherwise direct may, in the absence
of the adverse party, proceed with his case and take a dismissal of the action or a verdiet
or judgment, as the case may require. No inguest shall hereafter be taken in any action,

270.14 Demurrers and motions, when heard. When, in any action noticed. for trial,
there shall be pending a demurrer to any pleading or a motion to strike out a pleading or
any part thereof, or to make it more definite and certain, and the court shall think any
such proceeding by either party may have heen taken for delay or that for any reason jus-
tice requires a more speedy disposition of the action the demurrer or motion may be dis-
posed of at the commencement of the term and the action be tried at the same term, short
leave to amend or plead over being given when neeessary; and a continuance he granted
only upon good cause shown, which the court may in dlscletlon require to be such as is
usually required to obtain a second continnance in other actlons

270.145 = Continuances. (1) Motions for eontmuanees (except from day to day or
to some day during the term) shall be made on the first day of the term unless the cause
alleged therefor oceur or be discovered thereafter. No eause noticed for trial shall be con-
tinued without the consent of the parties or eause shown.

(2) An affidavit for a continuance shall state that the moving palty has a valid eause
of action o1 a defense, in whole or in part, and if in part if shall specify what part; that
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the case has been fully and fairly stated to his counsel, giving the name and place -of resi-
dence of such counsel, and that upon the statement thus made he is advised by his counsel
that he has a cause of action or defense to the cause in whole or in part; and that he has
used due diligence to prepare for trial, and the nature and kind of diligence used. Tt the
application is based .on the absence of a witness or document the affidavit shall state the
name. of the absent witness:and his vesidence, if known, or the:nature of any document
wanted, and where the same can be found; that no other evidence is at hand or witness is
in attendance or known to him whose testimony could have been procured in time, that the
party can safely rely upon to prove the facts which he expects and believes can be proved
by such absent witness or document ; that the party is advised by his counsel, and bhelieves,
that he cannot safely go to trial without such evidence, that such witness is not absent by
his consent, connivance or procurement, and the endeavors that have been used for the
purpose of procuring such evidence; and particularly the facts which the absent document
or witness is expected to prove, with the ground of such expectation.

. (8), If the adverse party admits in’writing or in open court that the witness, if pres-
ent, wounld testify as stated in the affidavit for continuance, the application for a continu-
ance may be denied, and the statement of facts aforesaid may be.read as evidence, but the
adverse party may controvert such statements, and such statements shall be subject to
obJectlon the same as a deposition.

(4) Where an application for a continnanceis made hy. a party Whose affidavit states
that he has a valid defense to some part only of .the other party’s cause of action or de-
mand, which he desirves time to obtain testimony to establish, the application shall be de-
nied if the other party withdraws or abandons that part of his cause of action or demand.

(5). When it shall appear to the court that the absent witness or desived eVJdence with
reasonable diligence may be procured before the close of the term, the court may grant a
continuancé of the action from day to day or to some certain day in the term, upon the
payment of such costs as it may deem just and proper.

(6) No continuance by the court or referee shall be granted unless by consent of pa1~
ties except upon immediate payment of the fees of witnesses in actual attendance and
reasonable attorney’s fees. Costs of eontinuance shall be taxed by the clerk immediately
and without notice. , .

270.15 Drawing of petit jury. (1) At every term of any court for which jurors
are drawn as provided in s. 255.04 the clerk shall place in a tumbler only the names of.
the petit jurors in attendance who have heen drawn and summoned according to law for
service at suech term. The names shall be written upon separate cards and enclosed in
opaque envelopes as required by s. 255.04 (2) (b).

(2) When a jury issue is to he tried the clerk shall, in the presence and unde1 the di-
rection of the ecourt, openly draw out of the tumbler, one at a time, as many envelopes
containing cards as are necessary to secure a jury. Before drawing each card he shall
close the tumbler and rotate it.

(3) The jury may consist of any number of persons less than 12 that the parties agree
upon. If there be no such agreement it shall consist of 12 persons so drawn who are not
lawfully challenged and who are approved as indifferent between the parties.

(4) During the trial the cards containing the names of the jurvors shall be kept sep-
arately until the jury is discharged, and then they shall be returned, properly enclosed
in envelopes, to the tumbler, and the same course shall be taken as often as a Jury is re-

quired. \
(5) The card contalmng the name of the juror who is set aside or excused. for any
eause shall be replaced i in its envelope and returned to the tumbler as soon as the jury is

sworn,

(6) If a jury issue is brought to trial while a jury is trying another cause, the court
may order a jury for the trial of the former to be drawn out of the tumbler in the ordi-
nary way; but in any other case all the eards containing the names of the petit jurors,
yeturned at and attending the term, shall be placed in the tumbler before a jury is drawn.

270.16 Qualifications of jurors; examination, The court shall, on request of either
party, examine on oath any person who is called as a juror therein to know whether he is
related to either party, or has any interest in the cause, or has expressed or formed any
opinion, or is sensible of any bias or prejudice therem, and the party objecting to the juror
may introduce any other competent evidence in support of the ohjection, and if it shall
appear to the court that the juror does not stand indifferent in the cause another shall be
called and placed in his stead for trial of that cause; provided, that nothing contained in
this section shall be construed as abridging in any manner the right of either party in per-
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son or through his attorneys to examine any person so called in regard to his qualifieations
as fully as if this section did not exist. Every person summoned as a juror for any term
shall be paid and discharged whenever it appears that he is a party to any action triable
by jury at such term.,

270.17 Newspaper information does not disqualify. It shall be no cause of chal-
lenge to a juror that he may have obtained information of the matters at issue through
newspapers or public journals, if he shall have received no bias or prejudice thereby; or
that he 1s an inhabitant of or liable to pay taxes in a county interested in the action.

270.18 Number of jurors drawn; peremptory challenges. A sufficient number
of jurors shall be called in the action so that twelve shall remain after the exercise of all
perenmaptory challenges to which the parties ave entitled as hereinafter provided. Each
party shall be entitled to three such challenges which shall be exercised alternately, the
plaintiff beginning; and when any party shall decline to challenge in his turn, such
challenge shall be made by the clerk by lot. The parties to the action shall be deemed
two, all plaintiffs being one party and all defendants being the other party, except that
in case where two or more defendants have adverse interests, the court, if satisfied that the
due protection of their interests so requires, in its diseretion, may allow to the defendant
or defendants on each side of said adverse interests, not to exceed three such challenges.

27020 Jury may view premises, etc. The jury may, in any cade, at the request of
either party, be taken to view the premises or place in question or any property, matter
or thing relating to the controversy hetween the parties, when it shall appear to.the court
that such view is necessary to a just decision; provided, the party making the motion shall
advance a sum sufficient to defray the expenses of the jury and the officers who attend them
in taking the view; which expenses shall afterwards he tazed like other legal costs if the
party who advanced them shall prevail in the action,

270.206 Examination of witnesses; arguments. On the trial not more than one at-
torney on each side shall examine or cross-examine a witness and not more than two attor-
neys on each side shall sum up to the jury, unless the judge shall otherwise order. The
party havmg the affirmative shall be entitled to the openmfr and closing -argument, and in
the opening the points relied on shall be stated. The waiver of argument by either party
shall not preclude the adverse party from making any argument which he would otherwise
have been entitled to make. The court may before the argument is begun, limit the time of
argument.

The supreme court disapproves of the Counsel for both the plaintiff and .the

practice of permitting counsel for the plain-
tiff in argument to the jury, either orally
or by the use of a blackboard or a chart, to
present to the jury a mathematical formula
setting forth on a per diem basis the
amount determined by the plaintiff as his
or her damages for pain and suffering, the
use of such a formula being gure specula-
tion by counsel, not supported by the evi-
dence, and presentmg matters which do not
appear in the record. There is, so far as the
objectionability thereof is concerned, no
difference between' using a: mathematical
tormula for illustrative purposés and using
it 'to 'determine the reasonableness of the
amount sought as damages for pain and
suffering. Affett' v. Milwaukee & S T, Corp.

defendant may properly make an argumen-
tative suggestion in summation from the
evidence of a lump-sum dollar amount for
pain and suffering which they believe the
evidence will fairly and reasonably sup-
port, but counsel may not properly argue
that such amount was arrived at or ex-
plained by a mathematical formula or on a
per day, per month, or on any other time-
segment_ basis, Affett v, Milwaukee & S.. T.
Corp. 11 W (2d4) 604, 106 NW (2d) 274.

A statetment of the plaintiff’s counsel to
the jury, on the subject of damages for per-
sonal injuries, “I am asking you to conmdel
$25,000,” was not improper argument. Wal
i{éag V. Baker, 13 W (Zd) 637, 109 NW (Zd)

11 ‘W (2d) 604, 106 NW (2d) 274,

270.21 OCharge to jury; how given. The judge shall charge the jury and all such
and subsequent instructions shall, unless a written charge he waived by counsel at the
commencemerit of the trial be reduced to writing hefore being delivered or the same shall
be taken down by the official reporter of the court. Each instruction asked by counsel to
be given the jury shall be given without change or refused in full. If any judge shall
violate any of the foregoing provisions or make any comments to the jury upon tle law
or facts without the same being so reduced to writing or taken down, the verdiet shall
be set aside or the judgment rendered thereon reversed unless at the time of submission
to the jury there was no jury issue upon the evidence. The reporter shall take down all that
the judge says during the trial to the jury or in their presence of or concerning such cause.
:Requests for instructions to the jury must be submitted in writing before the argument
to the jury is begun, unless in the opinion of the trial’ Judge, special circumstances
excuse failure to so submit such requests.

Although the problem of whether the
jury, in comparing the negligence of the
parties, will give great welght to a finding
by the trial court, is inherent in a situation

where the court 'is compelled to make =a
finding, the problem can and should bhe met
by instructions making it clear that no
greater weight ‘should be given to such a
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finding. than ghould be given to a finding
made by the jury. Field v, Vinograd, 10 W
(2d) 500, 103 NW (2d) 671,

Where the trial court gave a reqguested
instruction that the court, in finding that
the plaintiff 12-year-old pedestrian was
causally negligent in failing to yield the
right of way to the defendant motorist, was
not finding that the defendant was or was
not ‘negligent, and that the determination of
the other. questions in the special verdict
was for the jury, including the apportion-
ment of the negligence, and the court then
gave instructions, among others, that a
driver owes a special responsibility of care
and safety as to children and a higher de-
gree of care toward children than toward
adults, that a child is held to a lesser de-
gree of care than is an adult, and that in
comparing the negligence the jury should
take into consideration that the defend-
ant was an adult and the plaintiff a child,
the first-mentioned instruction was not in-
adequate because of being placed in the
early part of the instructions, and the re-
maining instructions “vere not prejudicial
to the plaintiff as placing undue emphasis
on the court’s finding on the plaintiff’'s fail-
ure to yield the right of way because of
again referring in certain places to such
finding, Field v. Vinograd, 10 W (2d) 500,
103 N'W' (24) 671,

Instructions as to :burden of proof in
undue influence cases discussed. Kuehn v.
Kuehn, 11 'W (2d4) 15, 104 NW (2d4) 138,

; There is negligence on the part of the
driver of an automobile when he proceeds
at a’ speed at which he cannot stop his ve-
hicle within thé distance that he can see
ahead of him., Any person whose negligence
contributes to or helps to create an emer-
gency is mnot entitled to the benefit of the
emergency rule, and the jury in many cases
should be so advised, Lentz v. Northwestern
Nat. Casualty Co. 11 W (2d) 462, 105 N'W
(2d) 759.

The rule, that failure to give a proper
requested instruction in an automobile col-
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lision case is not error where it affects
both drivers in the same way and to the
same degree, would apply to a failure to
give a proper instruction on the emergency
rule which was not requested but which
should have been included in the charge,
Pagel v. Holewinski, 11 W (2d) 634, 106
NW. (2d) 425.

The emergency rule is directed to the
question of negligence rather than to the
question of causation.. Kuentzel v, State
Farm Mut, Automobile Imns. Co. 12 W (24)
72, 106 NW (2d) 324.

Instruction as to mnegligence of child
criticized. Rasmussen Vv, Garthus, 12 W
(2d) 203, 107 N'W (2d) 264.

Under evidence that on a snowy morning
plaintiff entered a store and slipped on a
puddle of water near the entrance, plaintiff
should have anticipated the likelihood of a
slippery floor and maintained a Jlookout.
Instruction on ordinary care approved,
Mondl v. F. W. Woolworth Co. 12 W (24)
571, 107 NW (24d) 472,

Instructions concerning negligence of
driver and pedestrian run over while lying
on road at night discussed, Gilberg v. Tis-
dale, 13 W (2d) 249, 108 NW (2d) 515.

Instruction as to duty of driver meeting
a car which is signaling for a left turn ap-
proved. Walker v, Baker, 13 W . (2d) 637,
109. N'W (24d) 499.

‘Where - the trial ecourt instructed ‘the
jury as to the life expectancy of the plain-
tiff, but neglected to instruct also that in
making a present award for a period of
future years the jury. should determine the
present value of such award, but the de-
fendant madeé no request for such instruec-
tion it 'was not pr eJudlcla.l error on the part
of the trial court in failing to include and
give such instruction, Walker v. Baker,
18 W (2d) 637, 109 NW (2d4) 499, ’

Failure to reduce speed after a. danger-
ous situation has been sighted is properly
a matter of management and control and
not speed. Bartz v, Braun, 14 W (24) 425,
111 NW (2d) 431

270,22 ~ Charge to jury filed, As soon as any charge has been given to the jury it

shall be placed and remain on'file among the papers of -the ‘case.

‘When delivered orally

the reporter shall immediately transcnbe the same in longhand and ﬁle it, without special

compensation therefor.

270.23 Jury may be reinstructed. When a jury, after due and thorough deliberation
upon any cause, shall return into court without having agreed on a verdict the court may
state anew the evidence or any part of it and may explain to them anew the law applicable
to the case, and may send them out again for further deliberation; but if they shall return
a second time, without having agreed on a verdict, they shall not be sent out again without
their own consent unless they shall ask from the court some further explanation of the law.

270,24 No nonsuit after argument. The plaintiff shall have no right to submit to a
nonsuit after the argument of the cause to the jury shall have heen 'eopgluded or waived.

'970.25 Verdicts: five-sixths; directed.

(1) A verdict agreed to by five-sixths of

the jurors shall be the verdiet of the jury. If more than one question must be answered
to arrive at a verdict on the same cause of action, the same five-sixths of the jurors must

agree on all such questions.

(2) When the conrt directs a verdiet, it shall not he.} necessary for the jury to give their

agsent to the verdict but the clerk shall enter

the jury.

The trier of fact may bhase a finding of
fact with respect to an issue of negligence
in an‘automobile accident case on a reason-

able ' inference drawn from the physical
facts, thereby rejecting the testimony of
the only eyewitness, even though: such

physical. facts . are capable of permitting
more than one inference to. be deduced
therefrom.  (Rule laid down in‘certain prior
cases, modified;) Pagel v, Holewmskl, 11 W
(2d) 634, 106 NW (2d) 425, -

Where, in actions arising out of a col-
lision between 2 automobiles, 10 jurors
agreed that both drivers were causally neg-

27026 . Motion for directed verdict waives jury trial,

it as dirvected by the court as the verdict of

ligent, but only 9 of those 10 agreed on the
COInpaI‘lSon the verdict was defective under
(1), since it is mnecéssary for at least the
same 10 jurors to agree .on every questlon
that it is necessary for them to consider in
answering the question of comparative neg-
ligence, and the same 10 jurors must agree
ag to the items of causal negligence found
and the conparative effect of the causal
negligence. of the parties in producing the
resulting damages. Strupp v. Farmers Mut.
Automobile Ins, Co. 14 'W '(2d) 158, 109 N'W
(2d) 660,

Whenever in a jury trial all
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the parties, without reservation, move the court to direct a verdict, such motions, unless
otherwise directed by the court bhefore discharge of the jury, constitute a stipulation

waiving a jury trial and submitting the entire case to the court for decision.

The fact that the parties remaining in a
lawsuit move for a directed verdict, and the
court accepted the motions as a waiver of
a jury, would not prevent one of the parties

court had earlier granted a third party's
motion for directed verdict and - dismissed
the action as to him, Peterson v, Wingerts-
man, 14 W (2d) 455, 111 NW (2d) 436.

from assigning as error the fact that the

270.27 . Special verdicts. The court may, and when requested by either party, be-
fore the introduction of any testimony in his behalf, shall direct the jury to find a special
verdiet. Such verdiet shall be prepared by the cowrt in the form of written questions,
relating only to material issues of fact and admitting a direct answer, to which the jury
shall make answer in writing, It shall be diseretionary with the court whether to submit
such questions in terms of issues of ultimate fact, or to submit separate questions with
respect to the component issues which comprise such issues of ultimate faet. In cases
founded upon negligence, the court may submit separate questions as to the negligence
of each party, and whether such negligence was a cause without submitting separately
any particular respect in which the party was allegedly negligent. The court may also
direct the jury, if they render a general verdict, to find upon particular questions:of

fact,

History: Sup. Ct, Order, 11 W (2d) v.

It is not necessary for a question on
fraud to be separated into the 4 elements
constituting actionable fraud. Rud v. Mc-
Namara, 10 W (2d) 41, 102 NW (2d) 248,

In a head-on collision case, where both
drivers had the same opportunity of look-
out, were driving at the same speed and
taced with the same road conditions, the
trial court could submit only a guestion as
to position on the highway, and did not err
in refusing to submit a question on man-
agement and control of one of the drivers.
Korue v, Schroeder, 10 W (2d) 185, 102 NW
(2d) 390. .

The evidence warranted an instruction
given to the jury, referring to testimony
relating to a “stinging” sensation on the
side of the plaintiff'’s head, and stating that
some of the testimony on this subject con-
gisted of medical opinion based on state-
‘ments: of the plaintiff, and that the jury
should consider this opinion evidence with
caution and scrutiny, and should makeé no
award of damages based on guess, specula-
tion, or conjecture, Field v. Vinograd, 10
W (2d4) 500, 103 N'W' (2d) 671. '

In an action for injuries where plaintiff
was foreibly removed from a council meet-
ing by a police officer, it was error to sub-
mit the case on a comparative negligence
basis, The only question is whether exces-
sive force was used and whethér this caused
the injury. Schulze v, Kleeber, 10 W (2d)
540, 103 NW (2d) 560. :

‘Where the issue of racing on the high-
way was pleaded. in only one of 3 cases
consolidated for trial, but evidence was pre-
sented on the question, the pleadings should
have been amended under 269.44 and the
issue submitted in the special verdict. A
new trial will be ordered  under 251,09,
Giemza v, Allied American Mut. Fire Ins.
Co. 10 W (2d) 555, 103 N'W (24d) 538.

Questions submitted to the jury both asg
to management and control and as to the
manner in which the driver of one car
passed another car, and which the jury an-
swered in the affirmative, were duplicitous,
Giemza v. Allied American Mut. Fire. Ins,
Co. 10 W (2d) 5565, 103 N'W (2d) 538.

A question submitted to the jury, asking
whether at or prior to'a, collision between
two cars the driver of another car was neg-
ligent in respect to the manner “in which
he passed” one .of such cars, was- defective

-as assuming that he had passed the car

prior to the collision, when the testimony
on this point was in conflict and unresolved.
Giemza v, Allied American Mut. Fire Ins.
Co. 10 'W (2d) 555, 103 N'W (24) 538.

The failure of the jury to answer ques-
tions of the special verdict as to whether a
motorist involved in a collision was negli-
gent with respect to position on the high-
way and lookout was tantamount to a neg-
ative answer in each of these particulars.
Rude v. Algiers, 11 W (24) 471, 106 NW
(2d) 825,

A verdict is not duplicitous which asks
both as to negligence in making a left turn
and lookout, - Rasmussen v. Garthus, 12 W
(2d4) 203, 107 NW (2d) 264, : o
. The duty created by :346.34 (1), prohibit-
ing a left turn into a private driveway.un-
less and until such’ turn can'be made with
reasonable safety, .should mnot:i be broken
down into lookout and management and
control as separate acts of negligence, the
rule applicable -thereto being:that, when an
inguiry is made in the form of the special
verdict of a statutory duty -+which includes

.several elements of conduct, one of those

elements should not also be made the sub-
ject ‘of a separate inquiry, Grana v. Sum-
merford, 12 W (2d) 517, 107 NW (2d) 463.

. Where the trial court answered a ques-
tion as to negligence of . one party .as a
matter of law and failed to do so asg to the
other ‘party, but left the question of ¢ausa-
tion to the jury under proper instructions,
the supreme court will refuse to believe
thdat the jury gave disproportionateée weight
to the court’s answer in the absence of clear
indication that it did so. Niedbalski v.
Cuchna, 13 W (2d) 308, 108 NW (2d) 576.

;" A verdict cannot be‘ sustained where the
jury apparently gave the husband an award
for personal injuries when he had none and
nothing for loss of consortium although his
wife was injured. Jennings v, Safeguard
Ins. Co. 13 'W (2d) 427, 109 Nw (2d) 90,

270.28 - Submission to jury; omitted essential fact. When some controverted matter
of faet nof brought to the attention of the trial court but essential to sustain the judgment
is: omitted from the verdiet, such matter of fact shall be deemed  determined by thebcourt
in conformity with its judgment and the failure to request a finding by the jury on such
matter shall be deemed a waiver .of jury trial pro tanto. : -

The provision that when a controverted
matter of fact not brought to the attention
of the trial court but essential to sustaining
a judgment is omitted from the verdict the
question of.fact shall be deemed determined
by the trial, court, in conformity with the
judgment, was mnot  applicable -'where the

court- did’ not enter 'a judgment but, in-
stead, declined to rule on the question of
fact, stated that he could not decide the
’lcffzgle a(s} maitter 05 law, fmd granted a new
rial. arcia v, Samson’s, Inc, 10 'W. (2d
515, 103 N'W (2d) 565, §w-an
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270.29 Jury to assess damages, judgment on the pleadings. When a verdict is for
the plaintiff in an action for the recovery of money, or for the defendant when a counter-
claim is established beyond the amount of the plaintiff’s claim as established, the jury
must assess the amount of the recovery. The jury may also, under direction of the court,
agsess the amount of the damages where the court orders judgment on the pleadmgs

270.30 Verdict, entry of ; special finding governs, Every verdict and spécial finding
of facts shall be entered on the minutes and when in writing be filed with the clerk. When
a special finding of facts shall be inconsistent with the general verdict the former shall con-
trol ‘the latter, and the court shall give judgment accordingly. :

270.31 Entry by clerk as to trial and judgment.” Upon receiving a verdict the clerk
shall make an entry on his minutes specifying the time and place of the trial, the names
of the jurors and witnesses, the verdiet, and either the judgment rendered thereon or an
order that the cause be reserved for argument or further consideration. If a different
direction be not given by the court the clerk must enter judgment in conformity with
the verdiet, If a counterclaim, established at the.trial, exceed the plaintiff’s demand so
established judgment for the defendant must be given for the excess; or if.it appears
that defendant is entitled to any other affirmative relief judgment must be given accordingly.

270.32 Jury trial, how waived. Trial by jury may be waived by the several
parties to an issue of fact by failing to appear at the trial; or by written consent filed
“with the elerk; or by consent in open court, entered in the mmutes

270,33 Trial by court; findings, judgment. . Upon a trial of an issue of fact by the
court, its decision shall be given in writing and filed with the clerk within sixty days after
submission of the cause, and shall state separately the facts found and the conclusions of
law thereon; and judgment shall be entered accordingly.

In proceedings on motions after judg-
ment granting a divorce to a wife on the
ground of cruel and inhuman treatment, the

See note to 270.25, citing Pagel v. Hole-
winski, 11 W (2d) 634 106 NW (2d) 425,
Where the formal ﬁndings of fact by the

trial court do not cover a point, a state-
ment covering the point in the memoran-
dum opinion of the court has the -weight
of a finding of fact., Morn v. Schalk, 14 W
(2d) 807, 111 N'W (24) 80.

trial court had the power to amend its find-
ings of fact and conclusions of law nunc
pro tunc. lemer v, Hirmer, 10 W (Zd) 365,
103 NW (24) 5

.-270.34 Trial by referee. (1) Except in actions for d1vorce or annulment of mar-
‘riages all or any of the issues in the action'may be referred, upon the written consent of the
parties. The court may upon apphcatlon of either party or of its own motion, direet a
reference of all or any of the issues in the followmg cases:

(a) When the trial of an issue of fact shall require the exammatlon of a'long account
in which case the refereé may be directed fo hear and decide the whole issue or to report
upon any specific question of fact involved therein; or

(b) When the taking of an account shall be necessary for the information of the eourt
before judgment or for earrying a judgment or ordeér into effect.

(2) When a reference has been ordered, either party may deliver to the referce a cer-
tified copy of the order of reference, and the referee shall thereupon appoint.a time and
place for the trial, and give notice thereof to the parties; such time to be not less than ten
_hoy more than thnty days after the delivery of the eopy of such order, unless the proceed-
ing before the referee be ex parte or some other time be appointed by written stipulation
of ‘the parties, with the assent of the referee, or unless the court shall otherwlse order,.

(8) All action upon a referee’s report shall be upon notice.

270.35 Powers of referee. - The trial by referee shall be conducted in the same man-
ner as a trial by the court. They shall have the same power to grant adjommments and
allow amendments to any pleadings as the court upon such trial, upon the same terms and
‘with the like effect. They shall also have the same power to preserve ordei''and punish all
violations thereof upon such trial, and to compel the attendance of witnesses before them
by attachment and to punish’ them as for:a contempt for nonattendance .or refusal to he
sworn or testify, as is possessed by the court; and they shall give to the parties or their
attorneys at least eight days’ notice of the time and place of trial; they must state the facts
found and conclusions of law separately and report their findings, together with. all the
evidence taken by them and all exceptions taken on the heéaring, to the court; and the
court may review such report and on motion enter judgment thereon or set aside, alter or
modify the same and enter judgment upon the same so altered or modified, and may require
the referees to amend théir report when necessarv " The Judgment so entered by the
court may be appealed from to the appellate court in like manner as from judgments in
other cases, and the report of the referees may be incorporated with the. bill of ‘excep-
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tions,  When the reference is to report the facts the report shall have the effect of a spe-
cial verdict.

270.36 . Referee, how selected.  In all cases of reference the parties, except when an
infant may be a party, may agree upon a suitable person or ‘persons, not exceeding three,
and the reference shall be ordered accordingly, and if the parties do not agree. the court
shall appomt one or movre referees; not exceeding three, who shall be free from exception.

270 37, Proceedmgs if referee ) report not ﬁled It ne1ther party move for a judg-
ment within one year from the date of the referee’s report the action shall be dismissed
or a new trial ordered, on motion of any party, provided, such motion shall not be made
until two terms of court shall have been held subsequent to the date .of such report.

270.39 Exceptions. In any trial before the court, with or w1thout a Jury, or before
a referee, exceptions are deemed taken to all adverse 1'uhngs and orders made in the course
of the trial. * No express exceptions need he entered in any. bill of exceptions. It shall not
be necessary to file exceptions to the judge’s ¢harge to the j Jury or to his refusal to instruet
the jury as requested, or to any orders, or to the findings of fact and conclusions of law
made by the ‘court, and the same may be reviewed by the appellate ¢ourt without excep-
tions; hut any par ty who expressly requests any ﬁndmg of fact, eonclusion of law, instrue-
tion to the jury or ruling or order shall not be héard to questlon its correctness on appeal
This shall not, however, limit the power of the supreme court under 8. 251. 09

270.43 Bill of exceptions authorized. ~After trial of an issue of fact a bill of ex-
ceptions may be settled as provided in this seetion and's. 270.44, The hill of exceptions,
when gettled, shall be signed by the judge before whom the issue was tried or the referee’s
report reviewed (whether he is still in office or not)’ and it shall thereby become a part of
the 1e(301d It shall be filed with the clerk, : ,

270 4 Settlement of bill of exceptions. ‘Any party may propose a bill of exceptions.
Unless the parties stipulate 0therw1se, it shall include all the evidence with the testimony
set foith by question and answer; as in the reporter’s notes, and the oral proceedings had
on. the trial and the oral ruhngs and decisions of the ‘court or referee not otherwise re-
duced to writing and filed with the clerk. He shall serve a copy. thereof on the adverse
party and, if there arve adverse parties united in 1nfe1est, then upon such as the trial judge
des1gnates, and he shall give notice of such service to each of the other adverse parties
united in interest. If there are adverse parties not united in interest, service of the pro-
posed ‘hill shall be made upon each of them. Within 10 days after service upon him, any
party may serve proposed amendments upon all other parfies. Thereupon the trial judge
may settle the bill at any time and place, upon notice thereof served by any party on all
the interested parties, not less: than 4 nor more than 20 days prior to such time. If no
amendments are served within the time allowed, the proposed hill may he signed by the
judge on proof of ‘its service as aforesaid and that no amendment has been served. If
proposed amendments are served and accepted the proposed bill as so amended may be
signed by the judge, on proof made of its service and of the service of the amendments
and of their acceptance

270,47 Time for service of bill of exceptions, After 1udgment is perfected either
party may serve upon the other a written notice of the entry thereof; and service of a pro-
posed bill of exceptions, by either party, must be made within mnety days after service of
such notice.. If a hill of exceptions be proposed with a view to an appeal from an order
it must be served within ninety days after service of a copy of such order and written
notice of the entry thereof. .

See note to 269.45, citing Jolitz v. Graff, 12 W (24) 52, 106 NW (24) 340.

'270.48  Bill of. excepnons settlement after death or incapacity of trial judge; new
trial, (1) If the trial judge shall die, remove from the state, or become incapacitated to
aet, the bill of exceptions may be settled by stipulation of the parties. If they cannot
agree thereon, then the presiding judge of the court shall settle such bill and he may take
testimony and determine any dispute relative to the proceedings had on the trial,

(2) The presiding judge may, upon mnotice, éxtend the tlme for settling the bill the
same as the trial judge might have done.

(3) If the presiding judge would have been disqualified the party proposing such bill
may des1gnate a judge of an adjoining circuit, who shall settle the same in the manner
provided in this section ; or he may move for a new trial and the court may grant a new
trial upon condition that he pay the costs taxed in the judgment, provided the motion, is
made at the first term of court: succeeding the death or disability of the trial judge, and is
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accompanied, by his affidavit that the application is made in good faith and not for the
purpose of delay.

270.49 - Motion for new trial on minutes: (1) The trial judge may entertain a mo-
tion to be made on: his minutes, to set aside 'a verdiet and grant a new trial because of
errors in the trial or hecause the verdict is contrary to law or to the evidence, or for exces-
sive orinadequate damagies’ or in‘the interest of justice; but such motior must be made and
heard within sixty days after the verdict is rendered, unless the court by order made be-
fore its expivation extends such fime for cause. When an appeal is taken from the order
on such motion a hill of exceptions must he settled. "Such motion, if not decided within
the time allowed'therefor, shall he deemed overruled. In case judgment be entered with-
out deciding a pending motion for a'new:trial, the siipreme eourt may direct' the trial
court to determine such motion within sixty days after notice of filing the remittitur. ..

' (2) Bvery order granting a new trial shall specify the grounds. therefor. Tn the
absence of sueh specification, the order shall be deemed granted for error on the trial.
No order granting a new trial in the interest of justice shall be valid or effective, unless
the reasons that prompted the court to make such order are set forth in detail therein or
the memorandum decision setting forth such reasons is incorporated by reference.in such

order.. The court may grant or deny costs to either party. ‘ ,
o+ (8) ANl motions for new trials shall be reduced to writing and filed before being

heard, i, .
History: 1961 c, 494,

. Oross Reference! TFor limitation on granting of new trials, see 274,37,

sThe written décision of the trial court,
which stated that the court was of the
opinion that the jury, which apportioned 50
per:cent of the causal negligence to the in-
jured child, did not understand the lower
standard of care required of a child who
was less than one month over 6 years of
age at.the time.of the accident, and which
decision summarized the pertinent evidence,
sufficlently stated the reasons for granting
a new trial in the interest.of justice to com-
ply with the requirements of (2),
Staats, 10 'W (2d) 70, 102 NW (2d) 267,

Where -an .excessive verdict is not due
to perversity or prejudice, and is not the
result of error occurring ‘during’ the course
of trial, the plaintiff should be granted the
option .of remitting the excess over and
above ‘suchi sum as the court determines is
the reasonable amount of the plaintiff’s
damages, or of having a new trial on the
igstie of ‘damages. [Heimlich v. Tabor, 123
W 565, and Campbell v, Sutliff, 193 W, 370,
so. far as holding that such a rule violates
the defendant’s constitutional
trial by jury, overruled.] Powers v. Allstate
Ins. Co. 10 W . (2d) 78, 102 NW (2d) 393.

The jury could consider that what pain,
if any, a party suffered was not sufficient t,o
be compensated with money, and the jury’s
finding to such effect did not render the
verdict perverse or the result of passion or
prejudice, bearing in mind also that the

jury: did. recognjze the party’s damages for

168§ of earnings and discriminated between
the damage questions,: and was uninflu-
enced by its angwers to the negligence ques-
tions. When a jury has absolved a defend-
ant of causal negligence, which finding is
supported by credible  evidence, the denial
of damages or the granting of inadequate
damages to the plaintiff does not neces-
sarily show prejudice or render the verdict
perverse, Dickman v. Schaeffer, 10 'W (2d)
610, 103 NW (2d) 922. )

Antraward of: $6,600 to a husband, 56
vears old, as pecuniary loss for the death
of his wife, 51 years -old, who helped with
the: work :on .their. fdarm, and who  also
worked out, mainly to contribute money for
a ‘son té go to college,” and whose outside
earnings averaged $1,400 per year during
the last b5 .calendar years of her life, was
not: generous, but was not soiinadequate as
to require a new trial, Martell v. Klingman,
11 W (2d) 296, 105 N'W (2d) 446.

U Ar award of $8,100;,: approved by the
trial court, to a school teacher who suffered
sévere injuries with resulting permanent in-
juriés consisting of a scar extending through
both of her eyebrows and across the bridge
of her nose, and a thickening at the point of
juncture of her broken cleft clavicle and

Bair v,

right to a-

- " P

sternum,  is deemed not excessive although

high,: Itching and irritation-at a place on
her left forehead, resulting from her scar

Ainjury,-:could not be considered as: of a

permanent nature for the purpose of award-
ing damages, in the absence of any medical
testimony that this was permanent. Rude
v, Algiers, 11. W (2d) 471, 105 NW (24) 825,

An award of $2,000 to a school teacher
who' sustained injuries consistingiin part
of a cut one and one-half inches.in length
on her chin and another c¢ut -two . and
one-half inclies' in length on her left knee,
the temporary loosening of three teeth, and
bruises and abrasions distributed over her
body, with '‘perinanent injuries consisting
only of the.scars on the chin. and knee, is
deemed not excessive although high,  Rude
v. Algiers, 11 W (2d) 471, 106 NW (2d) 825.
. In an action to. recover for personal in-
juries sustained when a pet monkey owned
by the defendant bit the left index finger
of the plaintiff, the award of damages of
$650 for personal injuries is grossly inade-
quate, Podoll v. Smith, 11 W (2d) 583, 106

NW (2d) 332. .

An award of $16,000 :to a man who suf-
fered broken legs and ribs which would

ccause permanent pain and impede him in

his work as an gutomobile mechanic, a frac-
tured skull, and a permanent limp, and
whose life expectancy was 16.40 years at
the time of the trial, was not excessive.
Bauman v, Gilbertson, 11 W (2d) 627, 106
NW (2d) 298.

If the answer to orne material question of
a. special verdict plainly shows that the
juty made the answer perversely, the trial

ccourt may well set aside the verdict unless

satisfied that the answers to the other ques-
tions were not affected by such perversity,
Kuentzel v. State Farm Mut. Automobile
Ins. Co.. 12 W (2d) 72, 106 NW (2d) 324,

._Where plaintiff suffered a permanent in-
jury to the back plus wasting of shoulder
muscles and limitation of’ motion "in the
arm, but the. evidence indicated some  ar-
thritis and’ disc degeneration, an award of
$2,000 for permanent. -injuries, while low,
was sustained, Konieczki v. Great American
{Islgemmty Co. 12 W (2d) 3811. 107 NW (2d)

An award of $18,000, approved by the
trial court, to a married woman, 23 years
old at the time of the automobile collision
in which she received a whiplash injury to
her neck,: for constant pain which would in-
crease and be permanent, disability to. per-
form the tasks of a housewife, to continue
in employment, and to enjoy the activities
of which she was formerly capable, is
deemed not excessive. Thompson v. Nee, 12
W (2d) 326, 107 NW' (2d) 150. :
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Where plaintiff suffered a crushed verte-
bra and severe fracture of an ankle result-
ing in'an operation .to stiffen the ankle and
severe pain for several years, an award of
$42,000 was excessive and a reduction to
$80,000 reasonable, Burmek v. Miller Brew-
ing Co. 12 W (2d) 405, 107 NW (24) 583.

Under the evidence in the case, the trial
court did not  abuse its discretion in de-
termuung, on  its own motion, that the
jury’s award of $1,5600 for the parents loss
of ~the: society and companionship of their
deceased daughter; 20 years. of age, was un-
reasonably low, and increasing the award
to $2,000, The evidence iwould permit a
reasonable inference of financial help and
assistance that a deceased daughter, after
graduation from college, would have made
to her parents; towald the education of her
sister, but the jury’s award of $8,000 to the
parents for pecuniary loss was excessive
under the evidence, and the trial court’s re-
duction of the award to $2,000, together
Wwith granting 'an option for a new trial in
the .alternative, was proper. Gustafson v.
]237e3rtsch1nge1, 12 W (2d) 630, 108 NW (2d)

Where a.  child, openly associated with
defendant and his counsel, was late in the
trial discovered to be the child of the fore-
man of the jury and this fact was reported
to  'the ‘court but no motion for mistrial
made, the trial court could properly grant a
new trial in the. interest of justice after
verdict finding no - negligence. O'Connor v.
Br(;lhmstead, 13 W (2d) 432, 108 N'W (24)
92

Surprise,. as such, is not ground for a
new - trial’ in the interest  of justice.  The
plaintiff had no right.to rely on the position
taken by the defendant on motion for sum-
mary judgment which was changed at the
trial, and. it was not an abuse of discretion
by the trial court to refuse a new trial.
Becker v, La Crosse, 13 W (2d) 542, 109 N'W
(2d) 102.

An award of $22,600 to a man for per-
sonal injuries which included 2 broken
thigh ‘bones, a fractured knee, and a frac-
tured . jaw, necess1tat1ng extensive surgery,
and l‘esultmg in a permanent restriction of

motion in the knee, limbs of unequal length, -

and atrophy of one thigh, was not excessive,.
“’alker v. Baker, 13 W (2d) 637, 109 NW
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(2d) 499,

The rule of Powers v. Allstate Ins. Co. 10
W (2d) 78, applied to compensatory dam-
ages, extends to punitive damages, so that
a trial court, in case of an excessive award

" by the jury, has the power to reduce the

amount of punltlve damages to . .what the
court determines is & fair and reasonable
amount for su¢h kind of damages, and to
grant to the party entitled to.such damages
the option to accept such amount or have a
new trial, In determuung whether punitive
damages assessed by the Jury are excessive,
consideration should be given to the wrong-
doer’s ability to pay and the grievousness of
his acts, the degree of malicious intention,
and . potential damage which:. might have
heen done by such acts as well as the actual
damage. Malco v. Midwest Aluminum Sales,
14 W (2d) 57, 109 NW (2d) 516.

Apphcab}e to error in granting a di-
rected verdict is the rule that no error of
thé court should be reviewable as a matter
of right on appeal without first moving in
the trial court for a new trial bottomed on
such-error, if the error is of a category that
a trial court could correct it by granting a
new trial. [Reserved for future decision is
the question of whether.the ‘stated rule

“should be extended to errors committed by

a court in a trial to the court.] -Peterson v.
ZVéngertsman, 14 W (2d4) 455, 111 NW (2d)

(1), which is llmxted to setting aside a
verdict on specified grounds, is not so re-
strictive as to preclude. a trial court from
granting a new trial on other grounds.
Peterson v. Wingertsman, 14 W. (24) 455,
111 N'W (2d) 436.

YWhere both : plaintiff '‘and  defendants
summoned a certain person as a witness,
and defendants claimed surprise when such
person took the stand for the plaintiff and
changed his story, but counsel for defend-
ants had an opportunity and did cross-
examine such witness, the surprise thus
shown by the defendants was not the type
of surprise which warrants the granting of
a new trial in the interest of justice. Bir-
namwood O0il Co, v. Arrowhead Asso. 14 W

. (2d) 657, 112 N'wW (2d) 185,

New trial, because the verdict is con-
trary to the evidence or in the interest of
justice or both, discussed 1959 XVLR 360,

270,50 Motion for new trial on newly discovered ev1dence. A motion for a new trial
founded npon newly discovered evidence may be heard upon affidavits and the papers in

the action.
tion 270.49,
or finding.

270.62 Irregularltles invenires, etc., immaterial.,

In case of an appeal the bill of exceptions must be settled as provided in see-
Such a motion. may be made at any time within one year from the verdict

No irregularity in anv writ of

venire facias or in the drawing, summoning, returning or impaneling of petit jurors shall
be sufficient to ‘set aside a verdiet unless the party making the objection was injured by the
irregularity or unless the objeetion was made bef01e the returning of the verdict.

27053 Judgment and order defined,
the rights of the parties in the action.

(1) A judgment is the ﬁnal determination of

(2) Bvery direction of a court or judge made or entered in writing and not included

in a judgment is denominated:an order.

Whether a written direction of a court
constitutes a judgment or an order is not
to be determined by the designation that
the court which.entered the same may have
placed thereon. ' Distinction  between order
and judgment discussed. State v, Donohue,
11 W (2d) 517,-1056 NW (2d) 844,

As used in (2) -denominating an order as
being evéry du‘ectlon of a court or judge
made or entered in writing and not included
in ‘a judgment, the word "direction” is not
to be construed narrowly so as to be: con-

270,64 Judgment for or between defendants; interlocutory.

fined as to an express command: but, rather,
should be interpreted broadly to embra.ce
a ruling or adjudication as well. A memo-
randum opinion or decision may constitute
an order if it in fact constitutes the final
ruling of the court, but it is much the pref-
erable practice for trial courts to draft and
enter a separate order apart from the mem-
orandum decision embodying the adjudica-
tion determined on. HEstate of Baumgarten,
12 W (2d4) 212, 107 NW (2d) 169,

Judgment may be

given £or or against one or more of several defendants or in favor of one or more of several
plaintiffs, and it may determine the ultimate rights of the parties on each side, as be-
tween themselves, either on eross complaint or equivalent pleadings or otherwise, and may
grant to the defendant any affirmative relief to which he may be entitled. In an action
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against several defendants the court may, in its diseretion, render judgment against one
or more of them, leaving the action to proceed against the others whenever a several judg-
ment may be proper. The court may also dismiss the complaint, with costs, in favor of
one or.more defendants in case of unreasonable neglect on the part of the plaintiff to serve
the summons on other defendants ot to proceed in the cause against the defendant or
defendants served. .. In case of a ﬁndmg or decision subetantlally (hsposmg of the merits,

i

may be made, disposing of all issues coveled by the ﬁndmg or decxsmn, and _reserving
further questlon until the report, verdict or subsequent finding.

270.55 J udgment when all defendants not served. When the action’ is agamst two
or more defendants and the summons 1s selved on some, but not on all of them, the plam—
tiff may proceed as follows: "

(1) If the action be against sevelal persons jointly indebted he may ploceed agamst
the defendant served unless the court shall otherwise direct, and, if he recover judgment,
it may be entéred in form against all the defendants jointly indebted and may be enforced
against the joint property of all and.the separate property of the defendant served.

(2) I any action against defendants severally liable he may proceed against the de-
fendants served in the same manner as if they were the only defendants.

(8) A judgment entered under subsection {(1).shall not bar an action against the debt-
ors who were not served but Judgmenf in such action shall not be entered until exeeution
hss been returned unsatisfied in whole or in part in the prior action and then only for the
sum stlll due the plaintiff on the joint debt

270 56 - Judgment when all not liable. When it shall appear on the trial.of an ac-
tion ‘on contract or tort against several defendants, sought to' he charged as jointly or
jointly and severally liable, that some were liable and others not judgment may be rendered
against either or any of the defendants found liable to the plaintiff at the commencement
of the action, and in favor of such as may be found not liable, and costs awarded in the dis-
cretlon of the court.

, 270 57 Measure of relief, The re hef granted to the plaintiff, if there be no answer,
cannot exceed that-which he shall have demanded in his complaint; but in any other case the
court may grant him any relief consistent with the case made by the complaint and em-
braced Wlthm the issue, ‘ ‘

- 270,68 State and political subdivisions thereof to pay Judgments taken agamst
officers. (1) ‘Where the defendant in any aetion, writ or spemal proceeding is a public
officer -and is ploeeeded against in his official ecapacity and the jury or the court finds
that he acted in good faith the judgment as to damages and costs entered against the
officer shall be paid by the state or political subdivision of which he is an officer. Reason-
able attorney’s fees shall also be paid by the political subdivision in false arrest cases
whepe such governmental unit does ‘not provide legal counsel to the defendant officer.
Deputy sheriffs in those counties where they serve not at the will of the sheriff but on
civil service basis shall be covered by this subsection, except that the provision relating
to payment of the judgment shall he discretionary and not mandatory. In such counties
the judgment as fo damages and costs may he paid by the county 1f approved by the
county board. :

(2) Any town ofﬁcer held pe1sonally liable for reimbursement of any public funds
paid out in. good faith pursuant to the directions of electors at any annual or special town
meeting shall be reimbursed by the town for the amount of the ,]udgment for damages and
costs entered against him. .

Historx: 1961 c. 499,

270.59 Judgment in replevin, In any action of replevin judgment for the plaintiff
may be for the possession or for the recovery of possession of the property, or the value
thereof in case a delivery cannot be had, and of damages for the detention; and when
the property shall have been delivered to the defendant, under section 265. 06, judgment
may be as aforesaid or absolutely for the value thereof at the plaintiff’s’ option, and
damages for the detention. If the property shall have been delivered to the plaintiff
under chapter 265 and the defendant prevails, judgment for the defendant may be for
a return of the property or the value thereof, at his option, and damages for taking and
w1thholdmg the same.

27060 J udgment in replevin against principal and sureties, The judgment in
replevin may be entered both against the principal and the sureties on his bond for are-
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turn or delivery of the property, as preseribed in chapter 265; and where the officer, to
whom the execution thereon is directed, cannot find sufficient pIOPEIty of the principal to
satisfy the same, he shall satisfy it out of the property of such sureties; and the execu-
tion shall so direct.

270.61 Damages in actions on bonds, etc. In all actions brought for the breach of
the conditions of a bond or fo recover a penalty for nonperformance of any covenant or
agreement if the plaintiff recover his damages shall be assessed and judgment entered for
the amount thereof, and enforced as in other actions upon contract. No such judgment
shall conclude any claim upon such bond, covenant or agreement not embraced in the
pleadings or he a discharge of the penal sum beyond the amount of damages recovered
thereby. This section does not apply to actions regulated by chapter 19.

270.62 Default judgment. (1) NATURE OF DEFAULT. A default judgment may be
entered as provided in this section if no issue of law or fact has been joined and if the
time for joining issue has expired.

(2) Gexeran.. Upon filing with the court the summons and complaint and proof of
service of the summons on one or more of the defendants and an affidavit that the de-
fendant is in default according to subsection (1), the plaintiff may apply to the court
for judgment acco1dmg to the demand of the complaint. If faking an aecount or the
proof of any fact is necessary to .enable the court to give judgment, a reference may be
ordered to take such acecount or ploof and to report the same to the court, and such ref-
erence may be executed anywhere in the state; or the court may take the accounts or
hear the proof. The court may order damages to be assessed by a jury. If the defendant
has appeared in the action, he shall be entitled to notice of the application for judgment.

(3) ACTIONS ON CONTRACT FOR MONEY ONLY. In any action on contract for the re-
covery of money only, the plaintiff may file with the clerk the summons and complaint,
proof of personal service of the summons on one or more of the defendants and an affi-
davit that the defendant is in default according to subseetion (1). The eclerk shall there-
upon, enter judgment for the amount demanded in the complaint against the deféndants
who are in default. Leaving the summons at the abode of a defendant is not personal
service within this subsection.

(4) IN casE or PUBLICATION. If service of summons is made without the state or by
publication and the defendant is a nonresident, the plaintiff or his agent shall be exam-
ined on ‘oath as to any payments that may have been made to or for the plaintiff on
account of the demand and the:court shall Tender Judgment for the amount which he is
entitled to recover but not exceeding the relief demanded in the eomplaint; and before
entering Judgment the court may require the plaintiff to file security to abide the order of
the court requiring restitution of any property delivered to the plaintiff under the judg-
ment in case the defendant defends the action and succeeds in his defense,

Cross Reference For time required for notice under (2), see 269.31,

270 63 Judgment on admitted claim; order to sa,tlsfy. In an aetion arising on a
contract for the recovery -of money only 1f the answer admits any pairt of the plaintiff’s
claim or if such answer sets up a counterclaim or set-off for an amount less than the
plaintifi’s claim and contains no other defense to the action the clerk, on the application
of' the plaintiff and five days’ notice. to the defendant, shall enter judgment for the
amount so admitted or for the amount claimed in the complamt after deducting the
amount of the defendant’s counterclaim or set-off. When the defendant admits. palt of
the. plaintiff’s claim to be just the ecourt may, on motion, order such defendant to satisfy
that part of the claim and may enforce the order as it enforces a judgment or provisional

remedy.

270.635 - Summary judgments. (1) Summary judgment may be entered as pro-
vided in- this section in any civil action or special proceeding. Notice .of motion for sum-
mary judgment and the papers in support thereof shall be served within 40 days after
issue is joined, subject to'enlargement of time as provided in s, 269.45,

(2) The judgment may be entered in favor of either party, on motion, upon the’ afﬁ-
davit'of any person who has knowledge thereof; setting forth such evidentiary facts, in-
cluding documents or copies thereof, as shall, if the motion is by the plaintiff, establish his
causé of action sufficiently to entltle ‘him to Judgment and, if on behalf of the defendant,
siich evidentiary facts, ineluding doeuments or copies theleof as shall show that his de-
nials or defenses are sufficient to defeat the plamtlff togethel with the affidavit of the
moving party, either that he believes that there is no defense to the action or that the
action has no merit (as the case may be) unless the opposing party shall, by affidavit or
other proof, show facts which the court shall deem sufficient to entitle him to a trial.
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(8) Upon motion by a defendant, if it shall appear to the court that the plaintiff is
entitled to a summary judgment, it may be awarded to him even though he has not moved .
therefor,

(4) If the proofs submitted, on the motion, convinee the court that the only triable
igsue of faet is the amount of damages for which judgment should be granted, an im-
mediate hearing to determine such amount shall be ordered to be tried by a referee or by
the court alone or by the court and a jury, whichever shall be appropriate; and, upon
the determination of the amount of damages, judgment shall be entered.

(5) Should it appear to the satisfaction of the court at any time that any of the
affidavits presented pursuant to this rule are presented in bad faith or golely for.the
purpose of delay, the court may forthwith order the party employing them to pay. the
other party double motion costs and the amount of the reasonable expenses which the

filing of the affidavits caused him to ineur.

This subsection shall not be construed as

ahridging or modifying any other power of the court.

(6) When an answer alleges a defense which is prima facie established by documents
or publie records, judgment may be entered for the defendant unless the plaintiff shows
facts sufficient to raise an 1ssue with respect to the verity or conclusweness of such docu-

ments or records.

(7) This section is applicable to counterclaims the same as though they were inde-
pendent actions; but the court may withhold  judgment on a counterclaim untll other

issues in the actmn are determined.

History: Sup. Ct. Or der, 11 W (24) vi.

It is not the duty of one opposing sum-
mary judgment to prove his case or to put
in all his evidence on summary judgment,
and he defeats the motion if he shows by
affidavit or other proof that there are sub-
stantial issues of fact or reasonable infer-
ences which can be drawn from the evi-
dence, Voysey v. Labisky, 10 W (24) 274,
103 N'W. (2d) 9.

Procedure for considering depositions in
motion . for summary judgment and for in-
cluding in record on appeal discussed. Kan-
ﬁi v. Frederick, 10 W (2d) 358, 103 NW (2d)

Summary judgment should be denied
where facts are in dispute and where there
i8 a jury question whether an uneven sink-
ing of a sidewalk below the bottom of a
step leading into a tavern was a sidewalk
defect and caused plaintiff’s injuries. Goelz
%51Mllwaukee, 10 W (2d) 491, 103 N'W (24)

It is proper to.incorporate parts of an

adverse examination into a motion for or
against summary judgment, but counsel

270.64 Judgment after law issue tried.

should specify the parts on which he relies
where the deposition is voluminous. Hyland
Hall & Co. v, Madison G. & E. Co. 11 W (24)
238, 106 NW (2d) 305.

Although summary. judgment generally
goes to the merits, it does not do so when

‘based on a plea in abatement. Truesdillrlv.

Roach, 11 'W (2d) 492, 105 NW_ (2d) 871,

Summary Judgment should be granted
dismissing an action against an: employer
whose employe, involved in an. accident,
was using his own car for his own conven-
ience and not in performing his work, al-
though on the job at the time, Strack v,
Strack, 12 W (2d) 537, 107 NW (2d) 632,

In an action for b1 each of warranty, an
affidavit by the supplier of the alleged de-
fective tire that there was no agency' re-
lationship betiveen the seller and supplier
was a . statement of ultimate fact, not an
evidentiary fact, and not sufﬁment if un-
disputed, to establish a defense as a matter
of law, Wojciuk v. United States Rubber
Co. 13 W (2d) 173 108 NW (2d) 149

When the plaintiff‘is entitled to judgment

after trial upon an issue of law he may proceed in the manner preseribed in section 270.62
or according to such order for judgment as the court may have made. If the. defendant
be entitled to judgment after a like trial he may proeeed according to.such order therefor
as may have been likewise made and the cowrt may take any account, or hear proof, or
order a reference or an assessment of damages by a July, when necessary to enable the
court to complete the judgment.

270.66 Judgment, signing and entry. Hixeept where the cle1k is authonzed to enter
judgment without the direction of the eonrt; the judgment shall be entered by the eclerk
upon the direction of the court. The judge, or the clerk upon the order of the court,
may sign the judgment. o

270,66 Costs when taxed; executions, Within 60 days-after filing of a verdict on
which: the clerk is aunthorized to enter judgment without an order, or within 60 :days after
an order to enter judgment is filed, the successful party may tax costs and perfect. the
judgment and cause it to be enteled and if ‘he fails'so to do the clerk of the court shall
prepare and enter the proper judgment, but without costs.. If there be.a stay of pro-
ceedings after the filing of the findings or Verdlet, judgment may be perfected at any time
within 60 days after the expiration of such stay. If the parties agree to settle all issues
but fail to file an-order of dismissal the judge may direct the clerk to draft an order dis-
missing the action, No execution shall issue until the judgment is perfected by the taxa-
tion of costs and the insertion of the amount thereof in the judgment or until the expira-
tion of the time for taxing.costs.

270,67 Restitution in case of reversed Judgment purchaser for value. If any judg-
ment or part of a judgment he eollected and such judgment be afterwards et aside or
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reversed the trial court shall order the same to be restored with interest from the time of
the collection, but in case a new trial is ordered the party who has collected such judgment
may retain the same pending such new trial, upon giving a bond in such sum and with
sueh surveties as the court shall order, conditioned for the restoration of the amount col-
lected with interest from the time of eollection, The order of restitution may be ohtained
upon proof of the faets upon notice and motion and may be enforced as a Judo‘lIIEIlt Noth-
ing herein shall affect or impair the right or title of a purchaser for value in good faith
without notice.

270.68 Same. Whenever in a civil action on appeal to the supreme court the appel-
lant shall have omitted to stay execution and pending such appeal the sheriff or other officer
shall collect all or any part of the judgment appealed from the officer collecting the same
shall deposit the amount so ecolleeted, less his fees, with the clerk of the court out of which
execution issued. In case of 1eversal on such appeal restitution may be made in accordance
with the provisions of seetion 270.67. In case of affirmance the clerk shall pay over such
“deposit to the judgment creditor on the filing of the remittitur from the supreme court,

270.69 Judgment without action; warrant of attorney, (1) A judgment upon a hond
or promissory note may he rendered, without action, either for money due or to become due,
or to secure any person against eontmgent liahility on behalf of the defendant or both, in
the manner prescribed in this section.

(2) The plaintiff shall file his complaint and an answer signed by the defendan’o or
some attorney in his behalf, confessing the amount elaimed in the complaint or some part
thereof, and such bond or hote and, in case such answer is signed by an attorney, an in-
strument authorizing judgment to be confessed. The plaintiff or some. one in his behalf
shall make and amex to the complaint an affidavit stating the amount due or to hecome
due on the note or hond, or if such note or bhond is given to secure any contingent lia-
bility .the affidavit must state concisely the facts constituting such liability and must show
that the sum confessed does not exceed the same. The judgment shall be signed by the court
or a judge and shall be thereupon entered and docketed by the clerk and enforced in the
same manner as judgments in other cases.

270.70. Entry of judgment or order defined, The filing of the judgment or order
of either the eircuit or county court in the office of the clerk constitutes the entry of the
judgment or order.

History: 1961 c. 495,

270.71 ‘Judgment and order; specific requirements; recorded. (1) Each judgment
shall speclfy elearly the relief granted or other determination of the action, and the place
of abode of each party to the action and his occupatlon, trade or profession, as acemately
as ean Be ascertained. '

(2) All judgments, orders and reports Whlch purport to finally dispose of an action or
proceeding or which the Judge orders to be recorded shall be recorded in the judgment
book.

270,72 Cage file. The clerk 1mmedlate1y after entering the judgment, shall attach
together and file the summons, pleadmgs and. all orders and papels in any way involving
the merits and necessarily affecting the judgment,

270.73 Judgments on municipal orders. No judgment shall be rendered in any ac-
tion brought upon any county, town, cltv, village or school order, unless the order upon
which said action is based is produced in ev1dence and filed with the court or with the
clerk thereof, and the elerk notes upon each order the date of such filing. Any order so
filed shall not be removed from the files without an order of the ecourt or plesuhng judge.
-Any judgment rendered in violation of this section shall be absolutely void.

270.74 Judgment docket, At the time of entry of a judgment dirvecting in whole or
in part the payment of money the clerk shall enter in a judgment docket, either arranged
alphabetically or accompanied by an alphabetical index, in books to be p10v1ded by the
county and kept by him, a docket of such judgment eontaining:

(1) - The name at length of each judgment debtor, with his place of abode and voca-
tion. If the judgment fails to give the place of ahode and the voeation of the judgment
debtor, the judgment ereditor may at any time file with the clerk an affidavit stating, on
knowledge or information and belief, such place of abode and vocation; and the clerk
shall thereupon  enter the facts accmdmg to the aﬁ‘idavﬂ: in the docket, notmg the date
and hour of such entry,

(2) The name of the judgment creditor, in like manner,
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(3) The name of the attorney for the judgment creditor, if stated in the record,
(4) The date of the entry of {he judgment.

(5) The day and hour of entering such docket.

(6) The amount of the debt, damages or other sum'of money recovered, with the costs.

(7) If the judgment be against several persons such statement shall be repeated under
the name of each person against whom the Judgment was rendered, in the alphabetwal
order of their names, respectively, when the docket is arranged alphabetwally or entered
in the index under the name of each such person when the docket is kept with an alphabet-
ical index accompanying. ,

270.745 Delinquent income tax docket. At the txme of. ﬁhng the wamant p1ov1ded
by seetion 71.13 (3) or 7111 (23), the élerk shall enter in the delinquent'irncome tax
docket, either arranged alphabetically or accompanied by an‘alphabetical index, in' books
to be p10v1ded by the county and kept by such clerk, a docket of such warrant containing:

(1) The name at length of each delinquent income' tax debtor, with his place of ahode,
title and trade or profession, if any such be stated in the Warrant

.(2) The date of the warrant.

(8) The day and hour of entering such docket : ,

(4) The amount of delinquent income taxes with mterest penaltles and costs as set
forth in the warrant.

(5) If the warrant be against several persons such statement shall be repeated vnder
the name of each person against whom the warrant was issued, in the alphabetical ovder
_of their names, respectively, when the docket is arranged alphabetleally, or enfered in the
‘index under the name of each such person when the docket is kept with an alphabetical
index accompanying.

270.75 - Transcript of justice’s Judgment. The clerk of the cncmt eourt shall, upon
the produetion to him of a duly certified transeript of a judgment for more than ten dollal S,
exclusive of costs, rendered by any. justice of the peace in his county, forthwith file the same
and docket such judgment in the docket of the court in the manner preseribed in section
270.74. When the transeript shall show that execution was stayed in the justice’s court,
with the name of the surety thereof, the clerk shall docket the:judgment against such
surety as well as the judgment debtor, and such surety shall be bound thereby as a judg-
ment debtor and his property be subject to lien and be liable thereon to the sdme extent
as his principal. Hvery such judgment, from the time of such filing of the transeript
thereof, shall be deemed the judgment of the cireuit court, be equally under the control
thereof and be carried into execution, hoth as to the’ pmnclpal judgment débtor and his
surety, if any, in the same manner and with like effect as the judgments thereof, except that
1o action can be brought upon the sameé as & judgment of sueh court nor executlon isstied
thereon after the expu‘atmn of the pemod of the hen thereof on real estate p10v1ded by
section 270.79.

270,76 Judgments docketed in other counties, When a Judg‘ment is docketed as
,provided in ss. 270.69, 270.74 and 270.75, or a warrant is docketed as provided in ss.
108,22 (2) and 270. 745 it may be docketed in like mamner in any other.county, upon filing
~with the clerk of the clrcult court thereof a tr anscript from the original docket, certified to
he a true copy therefrom by the elerk of the cirenit court having custody thereof ‘

~ 270.78 Enforcement of real estate judgment in othér counties. 'Whenever 4 Judg-
‘ment affectmg real property is rendered in any ‘county other than that in” which such
plopertv is situate the trial court may, at any time, order that the judgment with all pa-
pers filed ‘and copies of entries, orders and mihutes made in the action, shall be by its
clerk cértified and transmltted to and filed by ‘the clerk of the cireuit cotrt of the eountv
where such property is situate; or order that certified eoples thereof be so transmitted: and
filed and upon such filing such judgment may be enforced in such cirveuit eourt, with the
_same foree and effect as if 'such judgment had been originally entéred theréin.’ The ‘trial
eourt shall have concurrent jurisdiction to enforce such Judgment when celtlﬁed copies
of the papers shall be so transmitted.

270.79 - Lien of judgment; priority; statute may be suspended (1) EVGIV Judgment
when properly docketed, and the docket gives the judgment debtor’s place of :abode and
his oceupation, trade or pmfesswn shall, for 10 years from the date of the entry thereof,
‘be a lien on the real property (except the homestead mentioned in s. 272. 20).in the couuty
where docketed, of every person against whom it is rendered and docketed, which. he has
at the time of docketmg or which he acquires thereafter within said 10. years. A judgment
discharged in bankruptey shall upon entry of the order of discharge cease to be and




3323 ISSUES, TRIALS AND JUDGMENTS 270.88

shall not thereafter become a hen on any real property ‘of the dlsehauged person then
owned or thereafter acquired.’

'(2) When the collection of the ,]udgment or the sale of the real estate upon Whlch it
is a lien shall be delayed by law, and the judgment creditor shall have caused to he en-
tered. on. the, docket “enforcement suspended by injunection” or otherwise, as the ‘case may
be, and such: entry dated; the time of such delay after the date of such entry shall not
be taken: as part.of said ten years., And . whénever an appeal from any Judgment shall be
pending and the bond or deposit requisite to stay execution has been given or.made, the
trial court may, on motion, after notice-to the judgment creditor, on such terms as it shall
see fit, direct the ‘clerk to enter on the docket that such Judgment is “secured on appeal,”
and theleupon it shall cease ‘during the pendency of such appeal to be a lien,

(3) Ifithe Judg'ment he,affirmed on appeal or the appeal be dismissed the elerk shall, on
the filing" of the; remittitur, enter on the: docket “lien restored by affirmance” or “Tien
restored by dismissal of. appeal” with the date of such entry, and the lien thereof shall be
thereupon restored, Similar entries may be made with the like effect upon the docket of
stich judgment in any other county upon filing with the clerk of the ciréuit eourt thereof a
transeript of the original docket,

. COross Refelence See 270 91 (2) for procedure to be followed to obtain satisfaction of
Judgment dlschalged in ba,nkruptcy .

270,80 Supreme court Judgment docketmg The clerk of the supreme court, on. de-
mand and upon payment of one dollar, shall furnish a certified tlanscrlpt of any money
judgment of said, court which. transeript may he filed and docketed in the office of any
clerk of, the cirenit court in the manner that other judgments are docketed and shall then be
a like lien and for a like time as eircuit court judgments.on the real property in the county
where docketed. And whenever the supreme court shall:remit its Judgment for the re-
covery of money or, for costs to the lower court such judgment shall in like manner he
docketed by the clerk of said court and shall have the like fome and effect as judgments of
the  cireuitcourt’ so docketed.

270,81 Docketing federal Judgments. Every Judgment and decree requiring the
payment of money rendered in a distriet court of the United States within this state shall
be, from the docketing thereof in said court, a lien upon the real property of the judgment
debtor' situated in the county in whieh it is so docketed, the same as a judgment of the state
cotrt. And a' transcript of such dockét may be filed Wlth the clerk of the cirenit court of
any, other ¢ounty ; and shall be docketed in his office as in the case of ]udgments and decrees
of the state courts and with like effect, on payment of fees as provided in section 59.42.

,270.82. Docket entry of reversal of judgment., Whenever any docketed judgment
shall be reversed and the 1em1tt1tur filed the eclerk shall enter on the docket “reversed on

appeal.” }

--270.84 - Tlme of docketing; damages. Hvery clerk who shall docket a judgment or
decree and enter upon the docket a date or time other than that of its actual entry or shall
neglect to docket the same at the proper time shall be liable to the party injured in treble
the damages he may sustain by reason of siich fault or negleet.

: 270, 85 Ass1gnment of Judgment When a duly acknowledged ass1gnment of a judg-
ment‘shall be. filed with the clerk he shall note the fact and the date thereof and of filing on
the. docket, .An assigment may he made by an entry on the docket thus: “I assign this
judgment to A. B.,” signed by the owner, with the date affixed and witnessed by the elerk.

270.86 Sa.tlsfactlon of judgment by execution., When an execution shall be returned
satisfied,in whole or in part the judgment shall he deemed satisfied to the extent of the
amount so returned unless such return be vacated and the clerk shall enter in the docket
that the amount: stated. in:such: return has heen eollected. .

970.87 ' J udgments, how satisfied. A judgment may be satisfied in whole or in part
or as to any judgment debtor by an instrument signed and acknowledged by the owner or,
at any time within:five years after the rendition thereof; (when no assignment has heen filed)
by his attorney of record, or by an acknowledgment of satisfaction, signed and entered on
the docket in the county Where first docketed, with the date of entry, and witnessed by the
clerk. Bvery satisfaction of a part of a ]udgment or as to some of the judgment debtors
shall state the amount paid. thereon or for the release of such debtors, naming them,

270.88 Satisfaction by attorney not conclusive. No satisfaction by an attorney
shall he conclusive upon the judgment creditor in respect to any person who shall have
notice of revocation of the authority of such attorney, before any payment made thereon
or before any purchase of property bound by such judgment shall have been effected. -
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270.89 . Duty of clerk on filing satisfaction.. On.filing a satisfaction, duly executed
with the elerk he shall enter the same on the court record of the case and shall enter a state-
ment of the substance thereof, including the amount paid, on the margin of the judgment
docket with the date of filing the satisfaction.

:270.90 - Court may direct satisfaction, When a judgment has been fully paid but not
satisfied or. the satisfaction has been lost the trial court may authorize the attorney of the
judgment creditor to satisfy the same or may by order declare the same satisfied -and direet
satisfaction to be entered upon the docket. :

270,91 Judgment satisfied not a lien; partial satisfaction. (1) When a judgment
shall have been satisfied in whole, or in part or as to any judgment debtor and such ‘sat-
isfaction docketed, such judgment shall, to the extent of such satisfaction, cease to he a lien;
and any execittion thereafter issued shall contain a’ direction to’ collect only the vesidue
thereof, or to collect only from the judginent debtors remaining liable thereon: ‘

. (2)  Upon proper notice, any person who has secured 'a’discharge in bankruptey
may apply to the court where such judgment was entered, for an order to satisty such
judgment as may have been duly discharged 'in such order of discharge in bankruptey
and whieh judgment was duly set forth and included in such schedules of bankruptey as
to the name and address of such judgment holder. If the court is so satisfied that such
order of discharge in bankruptcy was duly obtained and that the name and address of
such’ judgment "ereditor was included in' such schedules of barkruptey, then the court
shall declarve such judgment to be satisfled and direct satisfaction thereof to be entered
ot the docket, The order of the court shall fully release the real property of any such
bankript person from the lien of such judgment. Thereafter the entry of such order of
satisfaction of judgment shall be a har to any other action against the person securing a
discharge in hankruptey by such judgment ereditor. N

" Cross Reference: See 270.79 (1) which provides that a judgment discharged in bank-
ruptcy ceases to be a lien upon entry of the:order of. discharge. L Lo

A judgment against an administrator of he was guilty of no more than negligence,
an estate based upon his failure to with- despite the conclusion in the judgment that
draw estate funds. from a bank of which he he was guilty of a defalcation.. Aetna Cas-
was an officer and director before it failed ualty & Surety Co. v. Lauerman, 12 W (2d)
in 1935 was dischdrged in bankruptcy since 387, 107 N'W -(2d) 605, .

270.92 Filing transcript of satisfaction. When a satisfaction of a judgment has
been entered on the docket, in the county where it was first docketed a certified transeript
of such docket or a certificate by the clerk, under his offieial seal, showing such satisfaction,
may be filed with the clerk of the cirenit court in any county where it is docketed, and he
shall thereupon make a similar entry on his docket.

270.93 Satisfaction of judgment. Tor the pmrpose of paying any money judgment,
the debtor may deposit with the clerk of the court in which the judgment was entered the
amount of his liability thereon. The clerk shall give the debtor a certificate showing the
date ‘and amount of the deposit and identifying the judgment; and shall immediately note
on the docket thereof and on the margin of the judgment journal the amount and date.
of the deposit. The debtor shall immediately give written notice to the owner of record.
of the judgment and to his attorney of record, personally or by registered mail, to:his
last known post-office address, stating the amount, date and purpose of the deposit, and
that it is held subject to the order of such judgment owner. Ten days after giving the
notice, the clerk shall, upon filing proof of such service, satisfy the judgment of record,
unless the trial court shall otherwise order. Acceptance by such owner of the sum depos-
ited shall have ‘the same legal consequences that payment direct by the debtor would have.
Payment to .the clerk shall include fifty cents clerk’s fees, ‘

270.94 'Refusal to satisfy judgment. If any owner of any judgment, after full pay-
ment thereof, fails for seven days after being thereto requested and after tender of his
reasonable charges therefor, to satisfy the judgment he shall be liable to the party paying
the same, his heirs or representatives in the sum of fifty dollars damages and also for actual
damages occasioned by such failure. ' _

270.95 Action on judgment, when brought, No.action shall be brought npon a judg-
ment rendered in any court of this state, except a court of a justice of the peace, between
the same parties, without leave of the court, for a good cause shown, on notice to the ad-
verse party. : ‘ :

270,96 TUniform enforcement of foreign judgments act. (1) DeriniTIONS. As

used in this section: :
(a) “Foreign, judgment” means any judgment, decree or order of ‘a court. of the
United States or of any state or territory which is entitled to full faith and credit in this

state.. - :
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(b). “Register” means to file’ and docket a foreign judgment in a court of this state.

(e) “Levy” means to take control of or create a lien upon property under any judieial
writ or process wherehy satisfaction of a judgment may be énforced against such property:

(d) “Judgment debtor” means the party agamst whom a fmelgn Judgment has been
rendered.

(2) REGISTRATION OF JUDGMENT, = On appheahon made mthm the ‘time allowed for
bringing an &etion on a foreign judgment in this state, any person entitled to bring such
action may have a foreign judgment 1eg1ste1ed in any court of this state havmg 3111'15dlc—
tion of such an action.

(3) APPLICATION FOR REGISTRATION, A verified eomplaint for 1eg1st1'at1on shall seb
forth a -copy of the judgment to be registered, the date of its entry and: the record of any
subsequent entries affecting it all authenticated in the manner authorized by laws of the
United States or of this state, and a prayer that the judgment he registered. The clerk
of the registering court shall notify the clerk :of the court which rendered the original
judgment that application for registration has heen made, and shall request him to file
this information with the judgment.

(4) PERSONAL JURISDICTION. At any time after registration the plaintiff shall he
entitled to have summons issued and served upon the judgment debtor as in an action
brought upon the foreign judgment, in any manner authorized by the law of this state
for obtaining jurisdietion of the person.

(5) NoTICE IN ABSENCE OF PERSONAL JURISDICTION. If jurisdietion of the person of
the judgment debtor cannot be obtained, a notice clearly designating the foreign judgment
and reciting the fact of registration, the court in whiech it is registered, and the time
allowed for pleading, shall be sent by the clerk of the registering court by registered
mail to the last known address of the judgment debtor. Proof of such mailing shall be
made by certificate of the clerk.

(6) Levy. At any time after registration and regardless of whether jurisdietion of
the person of the judgment debtor has been secured or final judgment has heen obtained,
a levy may be made under the registered judgment upon any property of the judgment
debtor which is subject to execution or other judieial process for satisfaction of judg-
ments.

(7) NBw PERSONAL JUDGMENT. If the judgment debtor fails to plead within 30 days
after jurisdietion over his person has been obtained, or if the court after hearing has re-
fused to set the registration aside, the registered Judgment shall become a final personal
judgment of the court in which it is registered.

(8) Derenses. Any defense, set-off, counterclaim or cross complaint which under
the law of this state may Dbe asserted by the defendant in an action on the foreign judg-
ment may be presented by appropriate pleadings and the issues raised thereby shall be
tried and determined as in other civil aections. Such pleadings must be filed within 30
days after personal jurisdietion is acquired over him or within 30 days after the mailing
of the notice preseribed in subsection (5).

(9) PenpENCY OF APPEAL. If the judgment dehtor shows that an appeal from the
original judgment is pending or that he is entitled and intends to appeal therefrom, the
court shall, on such terms as it thinks just, postpone the trial for such time as appears
sufficient for the appeal to be concluded, and may set aside the levy upon proof that the
defendant has furnished adequate security for satisfaction of the judgment.

(10) E®FECT OF SETTING ASIDE REGISTRATION. An order setting aside a registration
constitutes a final judgment in favor of the judgment debtor.

(11) AppeaL. An appeal may he taken by either party from any judgment sustaining
or setting aside a registration on the same terms as an appeal from a judgment of the
same court.

(12) NEW JUDGMENT QUASI IN REM. If personal jurisdietion of the judgment debtor
is not secured within 30 days after the levy and he has not, within 30 days after the mail-
ing of the notice prescribed by subsection (5), acted to set aside the registration or to
assert a set-off, counterclaim or eross complaint the registered judgment shall be a final
judgment quasi in rem of the court in which it is registered, binding upon the judgment
debtor’s interest in property levied upon, and the court shall enter an order to that effect.

(13) SAue UNDER LEVY. Sale under levy may be held at any time after final judgment,
either personal or quasi in rem, but not earlier except as otherwise provided by law for
sale under levy on perishable goods. Sale and distribution of the proceeds shall be made
in accordance with the law of this state.

(14) INTEREST AND COSTS. When g registered foreign judgment hecomes a final
judgment of this state, the court shall include as part of the judgment interest payable
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on the foreign judgment under the law of the state in which it was rendered; and the cost
of obtaining the anthenticated copy of the 01’1g'1na1 311dgment The court shall include as
part of its Judgment court costs incidental to the ploeeedmg in accordance with the law
of this state. t

(15) SATISFACTION OF JUDGMENT, Satlsfaehon, elther pamal or complete, of the
original judgment or of a.judgment entered thereupon in any other state shall operate to
the same extent as satisfaction of the Judgment in this state, except as to costs authorized
by subsection . (14). t

(16) OpTIONAL PROCEDURE. The rlght of a Judgment c1ed1tor to bung an aetlon to
enforce his judgment instead of proceeding under this section remains. unimpaired., .

+{17) UNIFORMITY OF INTERPRETATION. : This section shall be so0 -interpreted. and con-
strued as to effectuate its genelal purpose to make umform the law of those states whleh
enaet iti

+(18) Szorr TiTLE, This sectlon may be mted as the umfoun enfomement of forelgn
Judg'ments act. ‘
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