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CHAPTER 274.
WRITS OF ERROR AND APPEALS.
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'Cgoss Reference: See 251.251 to 251,66 (Rules 1 to 66) for rules of practice in supreme
court,

274,01 Supreme court; writs of error and appeals; when taken. (1) Except as
otherwise specially prowded the time within which a writ of error may be issued or an
appeal taken to obtain a review by the supreme court of any judgment or order in any
civil action or special proceeding in a court of record is limited to 6 months from the date
of the entry of such judgment or order, but if the person against whom a judgment is-
rendered is, at the time of the rendition thereof, either a minor or insane, or imprisoned
on a criminal sentence, the time.during which such disability shall continue except as to
writs of ervor or appeals taken in actions authorized by sections 75.39 to 75.50, inclusive,
not exceeding 10 years, shall not be reckoned a part of said 6 months; said 6 months shall
begin to run immediately from the entry of such judgment or order.

(2) When a party to an action or special proceeding dies during the périod allowed:
for appeal to the supreme court from an order or the judgment therein, the time for such-
appeal by or against his executor or administrator and for the service of appeal papers
by or upon his executor or administrator shall continue at least 4 months after his death.
If no executor or administrator of his estate qualifies within 60 days after his death, any-
appellant may have an administrater of said estate appointed as provided by section
311.02,

Cross Reterence. Exceptlons to the general rule limiting time for appeal will be found
in the following sections: 48.47, 88,25, 89.15, 89.27 (18), 102.25, 111,07 (7), 227 21, 227.26,
247,37, 289,29, There may be other exceptlons :

'274.02 Dismissal of writs of error and appeals; not a bar. No discontinuance or
dismissal of a writ of ervor or an appeal shall preclude the party from suing out another
writ or taking another appeal within ‘the time limited by law.

274.04 Appeals from orders. The time within which an appeal may be taken
dirvectly from an order is further limited to 90 days from the date of the serv1ce by
elther party upon the other'of notice of the entry of the order.

274. 06 Writs of error. Writs of error may issue of course out of the supreme cou1t-
at any time to review the order or judgment of any court discharging or remanding a per-
son: brought up by writ of habeas corpus and to review final judgments in actions triable
by jury. The proceedings and judgment upon stuch writs shall be according to the course
of the eommon law and the rules and practice of the supreme court, except as modified
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by this chapter. But no writ of error shall issue or appeal lie to review an order or judg-
ment on habeas corpus remanding to custody a prisoner eommitted for trial pursuant to
5. 954.13 unless allowed by one of the justices of the supreme court upon a finding that
the writ or appeal is not sought for dilatory purposes, after reasonable notice of applica-
tion for the writ or for leave to appeal and opportunity to be heard to the attorney general
and the district attorney of the county involved.

274,06 Undertaking on writ of error. No writ.of error shall be effectual for any
purpose unless the plaintiff in efror shall, at or before the time of filing the return thereof,
file in the, office of the clerk of the supreme court an undertaking executed on his part to
the defendant in ‘error, by at.least two su1et1es, in the sum of at least two hundred and
fifty dollars, coriditioned that the plaintiff inierror will'pay all costs and damages which
may be awarded. against him-on the writ of ertor, or shall deposit that sum of money 'With
such elexk to abide the event of such writ, or ﬁle the, undertaking mentioned’ in. section.
274.07 unless such undertakingor (lepos1t be waived in wutmg by the defendant in error,
Thi euletles ghall justify theu 1esp0ns1b1hty i the same manner as to an unde1tak1ng on
appeals - T b ‘ Co It

274.07 Undertakmg to stay executlon No writ ‘of ' error shall operate to stay or
supersede the execution in any civil action unless the plaintiff in error or some person in
his behalf shall give undertaking fo the defendant in error, in, double the amount of the
mdgment of 'the calwt beloyw, with one ‘of more suffictent sulet1es, conditioned that the
plaintiff in:errox shall p1oeecnte his action to effect and pay all costs and damages which
may he awarded against him therein, and in ease the J11(lgment of the court below is affirmed ’
will pay the amount thereof with costs, unless such undertaking be waived, in writing, by
defendant in error. The sufficiency of such undertaking or sureties theleto shall he detel-
mined in any case by any justice or the elerk of the supreme court::

274 08 Undertakmg to be filed! its operatlon "The undmtaklnﬂ‘ mentioned in see-
t10n 274 07, if any is given, shall be ﬁled in the office of the alerk of the supreme court for.
the. use of the defendant, and no execution shall he issued thereafter. upon the Judgment
complained of during the pendency of the writ ‘of ‘error, and if execution shall have been
already issued the clerk shall make and sign a certificate of the issuing of the writ of error
and the filing of thie undertaking, and after notiee of such certificate to the officer holdmg
the eneeutlon all fmthel p1oceed1ngs thereon shall be stayed

274 09 Appeals to supreme court where  allowed. (1) Appeals to the supreme
coult may be taken from the cireuit: courts unless expressly denied and also from the county
courts except where express (provision is.made for.an appeal o the cireuit court.-and from
any -court of record having civil jurisdiction when no other coult of dppeal i prov1ded
Appeals may he taken frem: interlocutory judgments. .

"(2) Said right'of appeal applies to final orders and Judgments 1ende1ed upon’ appeals'
f10m or reviews of the proceedings of: tnbnnals, boards -and’commissions; and to final
judgments andorders whether rendered in’actions or in''special proceedings without re-
gard to whether the action or proceeditig involves new or: old rights, remedies or proceed-"
irigs .and whether-or not the 11ght to appeal is glven by the statute Wlnch (neates the 11ght
remedy:or proceeding. - ~

CIOSIS ‘References: . For appellees review of order or Judgment on notice a,nd motion,i
see 274,12, |

An order after Judgment denymg a mo- appeal from a Judgment to revlew an ap-'
tiof ‘to vaedte the Judgment and for a new pealable pdst-judgment order as to which'’
trial :is; appealable,-but -an.appeal from the: no notice of appeal has been served; if the.
judgment does not bring such order before ‘parties appear before the court and argue
the supreme court for review, in the ab- the merits without noting any objection to
sence .;of.; a; statute  providing: otherwise. .its..jurisdiction, is.not:decided. Sicchio “v.
Whether 274,11 (4), created by ch. 189, Laws Alvey, 10 W (2d) 528 103 NW. (2d) bad. ,
of 1959, authorizes the supréme court, on an Co

274,10, Writ of error not essential, parties defined. . Any Judgment ‘within section
274 09.or anv order defined in. section 274.33 may: be, 1ev1ewed before . the, supreme, court
upon an appeal by any party aggueved ‘A party first appealing is the appellant All
others are 1espondents )

274 11 Appeal how taken a,nd perfected notlce' costs (1) -An appeal .is taken
by servmg a notice of appeal signed by, the appellant or h1s .atforney. on each. party .
adverse to him upon the appeal who appeared in the action or proceedlng, and on the
clerk .of: the court in which-the judgment or order appealed. fiom s entered; stating
whether the appeal:is from the whole or from a part thereof; and if from & part only,-
speeifying: the part appealed: from. -On appeals from a- Judgment the ‘appellant ‘shall
serve the not1ce of appeal upon all: part1es bound by the Judgment who have appea1ed
in the action. ‘
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< (2) An appeal may emhrace two'or nore orders and may include or omit the judg-
ment. In such case the notice of appeal shall designate.with reasonable certainty the
orders appealed from, or the part of them or either of them, or of the judgment appealed
from. But one indertaking shall be required on such appeals, which shall be in the terms
prescribed by subsection (3), except where the conditions thereof may be fixed by the court
or ‘judge, in whicl case the undeitaking shall conform to the order made or directions
given, If the appellant shall sucéeed, in whole or in'part, he shall he allowed costs unless
the supreme court determines other\\use An appeal shall be deemed pelfected on the
service 0f the undertaking for costs; or the deposit of money instead, or the waiver thereof.
When 'setvice of such notice and undertaking cannot be made \\uthm tlns state the court
may preseribe 'a mode of serving the same.

(3) The appeal undertaking must be executed on the part of the appellant by at least
two su1et1es, to the efféct that he will pay all costs and damages which may be awalded
agalnst him on the; appeal not exceeding $250. -

(4) The 1'1ght of appeal shall exist from the time of the entry of the appealable order
or Judgment and in cases of appesl the supreme court shall have jurisdiction over the sub-
Ject matter of the action from that time. The procedural requirements of subs. (1), (2)
and (3) and of this chapter shall relate only to the jurisdiction of the court over. the par-
ties to, the appeal,

Cross References: As to ﬁhng an under takmg guaranteed by a surety company instead
of by individual sureties, see 204.07, As to pelfectmg a defective appeal, see. 274 32, .

See’ note to 274, 09 citing Sicchio v, Al-
vey, 100 W' (2d) 528, 103 NW (2d) 544,

. (4).. authorizes ther court. to. review .an .
appealable order or portions thereof as to.

which no notice of appeal has been served,
if. the parties appear hefore. the court and
argue the merits without noting any objec-

The consent of certain parties . to be
bound by a ‘judgment appealed from and
their waiver of the .service of the notice of
appeal, were sufficient.to, give the supreme

‘court personal jurisdiction of them. Town

of :Madison v. City. of,Madison, 12 W
100, 106 N'W (2d) 264.

(2d)

tion' to its Juusdwtion Agsen v. Jos, Schlitz Bee 'note to 274, 33, citing Estate of
Brewmg Co, 11 W (Zd) 594, 106 NW  (2d) ]ﬁg}umgarten, 12 W (2d) 212, 107 NW . (2d)

274,

274 12 A11 parnes bound by appeal additional paltles review on behalf of re-
spondent (1) A respondent adverse to the appellant upon the latter’s appeal may have
a réview of any rulings p1'e;yuchc1al to him by serving upon’ the appellant at any time
hefore the case is set for hearing in the supreme court a notice stating in what respect he
asks for a 1evelsal or mod1ﬁeat10n of the judgment or 01cler or poztlon thereof appealed
from, ~

(2) A 1espondent may without selvmg the notlce of review mentioned in subsectwn
(1) have a review of any error, the correction of which would merely support the judg-
ment or order appealed from.

+(8) If a respondent’ who is not adverse to the appellant on his appeal fails to appeal
within 30 ‘days after service upon him of notice of appeal or within the extended time
therefor ‘allowed by the trial court for cause shown and within the t1me allowed i'or‘
appeal hy the statute; he thereby waives his right of appeal.

(4) When ‘any respondent desires fo review an order, judgment or portion thereof
nét appealed from, he ehall within 30 days after service on him of notice of appeal take
and pérfect his appeal or be deemed to have waived his right so to appeal ‘

(6) If a party required by subsection (3) or (4) to take an appeal to save h1s rlghts
does appeal, he shall be subject in all respects to the sare réquirements that he would be
if he were the original appellant and the vights of those served with his notice of appeal,
to veview rulings'of the trial eourt by which they consider themselves aggrieved, shall be
determined ‘asithough he were the original appellarit. .

.(6) The supreme court may order addltlonal pa1't1es brought in upon their apphea-
thIl orom, that of any party to the appeal

Where an, order.was entered .overruling
a ‘defendant’s demurrer to a certain cause of
action, and the defendant appealed ‘there-

fnom, but.did not appeal from.those pertions '

of the, order sustammg its demurrer to

othér icauses alleged in the complaint, ‘the:
plaintiffs’. remedy as..to. the.portions of the.

order from which such defendant did not
appeal was to appeal under (4), and their
request for a review under sub. (1) was in-
suffivcient.

274 13 Return on appeal

‘Where a respondent- requests 'a .
review of a portion. of an appealable order ;
not appealed from, and the appellant does * '

not object, and ‘both fully argue the ques-
tions ralsed then 274,11 (4) authorizes the
review! but - where the appeliant did not
object to the request for ‘review, ‘but- its
brief contained' no -discussion of the ques-.
tions which the respondents sought to re-
view, and little, if any, of the oral argument
was devoted to them, it is deemed, that the
portions of the order not appealed from are
not before the supreme court. Plesko v.
Allied. Investment Co, 12 W (2d) ‘168, 107
NwW (2d) 01,

Upon an appeal bemg perfected the clerk of the court

f1om wlnch it is taken shall, at the expense of the appellant, forthwith transmit to the
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supreme court, the record eontaining the items specified in . 251.251, The court may,
however, in each case, direct copies to be sent in lien of the originals, ‘

274.14 Appeal; deposit in lieu of undertaking; waiver. (1) When the appellant
is required to give undertaking he may, in lieu thereof, and with like legal effect, deposit
with the clerk of the trial conrt (who shall give a receipt therefor), a sum of money, cer-
tified check, or United States government honds at their par value, approved by the court
and at least equal to the amount for which such undertaking is required and serve notice
of making such deposit. Such deposit shall be held to answer the event of the appeal upon
the terms preseribed for the undertaking in lieu of which the same is deposited.  Any such
undertaking and deposit may be waived in writing by the respondent and such waiver
shall have the same effect as the giving of the undertaking would have had. o

(2) Upon notice and upon motion of any party, the court in which the judgment or
order appealed from is entered may in its diseretion order such sum of money to be in-
vested or such United States government honds or certified check to be held for safe-keep-
ing by the clerk, in such manner as it shall determine or the parties may stipulate. The
appellant shall be entitled to any interest, earnings, dividends, bond coupons, profit or’
inecome upon or from the money or certified check, investments or United States government
bonds, and the clerk shall pay or deliver the same to the appellant without an order of the
court, as and when received, or in the case of coupons when they become due and payable.

274,16 TUndertaking in supreme court, when not required. The undertaking re-
quired by section 274.06 on the issuance of a writ of error and by section 274.11 on an ap-
peal shall not be required if the trial judge shall certify that the canse or proceeding neces-
sarily involves the decision of some question of law of such doubt and difficulty as fo require
a decision by the supreme court or if such judge or any other circuit judge shall certify
that the party desiring the writ or to appeal is unable to furnish such undertaking; but
such certificate shall be made only upon notice to the parties interested. Such certificates
shall be filed with the clerk of the court and he returned with the record to the supreme
court with the writ of error.or the appeal.

' 274,17 Undertaking to stay execution on money judgment, If the appeal be from
a judgment directing the payment of money it shall not stay the execution of the judgment
unless an undertaking be executed on the part of the appellant, by at least two sureties,
to the effect that if the judgment appealed from or any part thereof be affirmed the appel-
lant will pay the amount directed to be paid by the judgment or the part of such amount
as to which the judgment shall be affirmed, if it be affirmed only in part, and all damages
which shall be awarded against the appellant upon the appeal.

27418 Same, if delivery of documents, etc, ordered. . If the judgment appealed
from direct the assignment or delivery of documents or personal property the execution
.of the judgment shall not be delayed by the appeal unless the things required to be -as-
signed or delivered be brought into court or placed in the custody of such officer or re-
ceiver as the court or presiding judge thereof shall appoint, or unless an undertaking be
entered into on the part of the appellant, by at least two sureties, in such sum as the court
or presiding judge thereof shall direct, fo the effect that the appellant will obey the order
of the appellate court on the appeal.

274.19 Same, if conveyance directed. If the judgment appealed from direct the
execution of a conveyance or other instrument the execution of the judgment shall not he
stayed by the appeal unless the instrument shall have been executed and deposited with .
the clerk with whom the judgment is entered, to abide the judgment of the appellate court.

274.20 -Stay undertaking if sale or delivery of property directed. If the judgment
appealed from direct the sale or delivery of real property execution shall not he stayed
unless an undertaking be executed on the part of the appellant, by at least two sureties, in
stch sum as the court or the presiding judge shall direct, to the effect that, during the
possession of :such property by the appellant, he will not commit or suffer to be committed
any wasté thereon; and that if the judgment be affirmed he will pay the value of the use
and occeupation of the property from the time of the appeal until the delivery of possession
thereof, pursuant to the judgment.

27421 Stay undertaking as to judgments of foreclosure. If the judgment appealed
from direct the sale of mortgaged premises the execution thereof shall not be stayed by
the appeal unless an undertaking be executed on the part of the appellant, by at least two
sureties, conditioned for the payment of any deficiency which may arise on-such sale, not
exceeding such sum- as shall be fixed by the court or the presiding judge thereof, to be:
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specified in the undertaking, and all costs and damages Whlch may be awarded to the re-
spondent on such appeal.

274,22  Same, as to judgment abating nuisance, If the judgment appealed from di-
rect the abatement or restrain the continuance of a nuisance, either public or private, the
execution of the judgment shall not he stayed by the appeal unless an undertaking be en-
tered into on the part of the appellant, by at least two sureties, in such sum as the court
or the presiding judge thereof shall direct, to the effect that the appellant will pay all
damages which the opposite party may sustain by the continuance of such nuisance.:

27423 Same, as to other judgments. If the judgment appealed from direet the do-
ing or not doing of any other partieular act or thing, and no express provision.is made
by statute in regard to the undertaking to be given on appeal therefrom, the execution
thereof shall not be stayed by an appeal therefrom unless an undertaking be entered into on
the part of the appellant, in snch sum as the court or the presiding judge thereof shall di-
rect, and by at least two suveties, to the effect that the appellant will pay all damages which
the opposite party may have sustained by the doing or not doing the particular act or
thing directed to be done or not done by the judgment appealed from, and to such further

‘ eﬁect as such ecourt or judge shall in discretion direct.

: 274.24, Same, on appeals from orders,. When the appeal is from an o1der the exe-
eution or performance thereof or ohedience thereto shall not he delayed except upon com-
pliance with such conditions as.the court or the presiding judge thereof shall direct, and
when so required an undertaking shall he executed on the part of the appellant, by at

" least two sureties, in such sum and to such effect as the court or the presiding judge thereof
shall direct; such effect shall be directed in accordance with the nature of the order ap-
pealed flom, corresponding to the f01egomg provisions in respeet to appeals from judg-
ments, where applieable, and such provision shall be made in all cases as shall properly
protect the respondent; and no appeal from an intermediate order before Judgment shall
stay proceedings unless the court or the presiding judge theleof shall, in hisg dlscletmn, S0
speclally order.

274.26  Same, on appeals from attachments, injunctions, When a party shall give
A ‘mlmedlate notice of appeal from an order vacating or modifying a writ of attachment
or from an order denying, dissolving or modifying an injunction he may, within three
days thereafter, serve an undertaking, executed on his part by at least two sureties, in such
sum as the court or the presiding judge thereof shall direct, to the effect that if the order
appealed from or any part thereof be affirmed the appellant will pay all costs and damages
. which may be awarded against him on the appeal and all which the adverse party may
. sustain by reason of the continuance of the attachment or the granting or continuance of
the injunction, as the case may he. Upon the giving of such undertaking such court or
judge shall order the attachment to he continued, and, in his diseretion, may order the
injunction asked to be allowed or that before granted to be continued until .the decision of
the appeal unless the respondent shall, at any time pending the appeal, give an under-
taking, with sufficient surety in a sum to be fixed by such court or judge, to abide and per-
‘form any final judgment that shall be rendered in favor of such appellant in the action;
"but may at any time subsequently vaeate such order if the appeal be not diligently prose-
cuted.

274,26 'When no undertaking required on appeal; security, When the state, or any
state officer, or state hoard, in a purely official capacity, or any town, county, sehool dis-
triet or municipal corp01at10n within the state shall take an appeal, service of the notice
of appeal shall perfect the appeal and stay the execution or perfonnance of the judgment
or order appealed from, and no undertaking need be given. But the appellate court or
tribunal may, on motion, require security to be given in such form and manner as it shall
prescribe as a eondition of the further prosecution of the appeal.

274.27 Appeals, proceeding if sureties insolvent. The supreme court, upon satis-
factory proof that any of the sureties to any undertaking given under this chapter has
become insolvent or that his circumstances have 50 changed that there is reason to fear that
the undeltakmg is insufficient security, may require the appellant to file and serve a new
undertaking, with such surety and within such time as shall he preseribed, and that in
default thereof the appeal shall be dismissed or the stay of proceedings vacated.

274,28 - Undertakings, how executed; stay of proceedings. The undertakings re-
quired by this chapter may be in one 1nst1ument or several, at the option of the appel-
lant§ the original must be filed with the notice of appeal, and a eopy, showing the resi-
dence of the sureties, must be served with the notice of appeal. When the sum or effect
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of any.undertaking is requived under the foregoing provisions to be fixed by the court or
judge, at least twenty-four hours’ notice of the application therefor shall he .given the
adverse party. When the court or the judge thereof from which the appeal is taken or

idesired to'be takeh shall neglect or refuse to make any order:or direction, not wholly dis-
“eretiondry, necessary ‘to enable the appellant to stay proceedings upon an’ appeal the
v’supleme eoult or one of the ‘justices thereof shall make such order or direction,- :

274 29; Suret1es on undertekmgs to justify; may be .excepted to. . An unde1takmg

upon an. appeal shall be of no etfect unless it shall be accompanied by the affidavit of the

sureties, in which each surety shall state that he is worth a certain sum mentioned in such

Affidavit, over aind ‘above all his'debts and liahilities, in property within:this state not by
“law exempt from- exeeutmn, and which sums so'sworn to shall, in the:aggregate, he 'double
“the amount specified-in said undertaking.  The respondent may éxeept to the sufficiency

i+ of the' suréties within twenty: days after seivice of 'a:copy of the undertaking, and unless

- they ‘or':other sureties: Justlfy in' the ‘manner prescribed. in-'sections-264.17, 26418 and

964,19, w1th1n ten days theveafter, the appeal shall he vegarded as if no undeltakmg had

v been gWen The Justlﬁeatmn shall be: upon-a notiee of not less than ﬁve days

274 30 Judgment stayed when appeal perfected Whenovel an appeal shall have
been perfected and the proper undeltakmg given or other act done, preseribed by this

“chapter; to stay the executivn or performance of the judgment or order appealéd from,
“all further proceedings thereon shall be thereby stayed ‘accordingly, except that the court
“:beldw may proceed wpon any other matter included in the action, not-affeoted by the Judg—

“‘ment ‘or order appealed from, and except.that! the coult or presiding ‘judge thereof may
“order perishable’ p10perty, held under the judgment or ordel appealed flom, to be SOId

and the proceeds p&ld mto court to:ahide the event:
274, 31 Aﬁirmance refelence to ascertam damages breach of undertakmg, Judg-

ment against sureties, v_(l) When the damages to he paid by the appellant on affirmance

of the judgnient or order appealed from, pursuant { to any undeltakmg are not fixed by the
supreme court, the trial conrt may, after the remittitur is filed, assess or 01der a reference

to ascertain sueh damages, the expense of which shall be mcluded and 'recoverable with

.:guch -damages and failure for thirty days to pay the.same shall be a breach of:the under-
-taking.: A negleet for thirty days.after the affirmance on appeal. of a money Judgment, ito

pay as directed on such affirmance, shall be a hreach of the appeal undertaking,. i .
(2) The'dismissal of an appeal or writ of error, unless the court-shall otherwise oxder,

" ghall vender the sureties upon any undertaking given under this:chapter:liable in the same
‘manner and to the same extent as if the judgment or order had been: affirmed. Where the

supreme court shall give judgment ‘against the appellant or the plalntlff in erroriupon a

‘‘money judgment and ‘either ‘party shall have given' an undertaking in:the court Below sueh
* judgment-shall be entered in such court, on the remittitur-being filed, against the appellant
“or the plaintiff:in error and his sureties jointly ; but it shall not:be collected of: the sureties

ifthe officer+to whom'an execution is directed ean find sufficient propelty of the plmelpa]

fto satisfy: the same, and the execution shall so' direct,

| 274, 32 Amendments‘ When a. palty shall in good felth glve notlce of appeal and

"'.shall omit, thlough mistake or aceident, to do any othér act necessary. to perfect the ap—

peal or make it ‘effectual or to stay pmeeedlngs, the ‘¢ourt from “which the appeal is taken
or the presiding judge thereof, or the supreme court or one of the justices thereof, may

: pelmlt an amendment or the proper act to be done, on sueh telms .as may be gust

274,33 Appealable orders. The followmg orde1s when made by the eourt may be
appealed to the supreme “court: :
(1) An order affecting a. substantial ught made in any aetlon, When sueh 01de1' in
effect determines the action and prevents a Judgment from which an appeal might be taken,
(2) A final order affeeting a substantial right made in special, proceedings,. without
regard to whether the proceedings involve new or old rights, remedies or proceedings
and whether or not the right to appeal i given hy'the statute ivhieh ‘éreated the: Tight,

i remedy or proceedmgs, or made upon a summary application in an action after: judgment,

(3) ‘When' an order’ grants, refuses, cofitinues ‘or miodifies a p1ov1s10na1 1emedy or

"-grants, 1efuses, modlﬁes or dissolves an injunection, sets aside or dismisses 'a writ 6f Attach-

"'ment, grants a new trial or sustains or overrules a demurrer,, decides 8 ‘question of juis-

dmtlon, grants or denies a motion for stdy of proeeeding’ under 5. 262, 19, ‘determinés’ an

.issue.submitted under s. 263,225, or denies an application for summary- Judg‘ment ‘but no
. order of the cireuit; court shall be considered appealable which simply reverses.or aﬁ‘jrms an
~order of the civil court of Milwaukee county, unless the order of the eivil court grants,
.refuses, continues, modifles or dissolves a provisional remedy or m;]unetlon .
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. (4).:Orders made: by. the; court vacating: or refusing to.get :aside orders;made: 4t cham-

bers, where an appeal. might have been taken .in case the order so made at chambers: had

i been made by the:court in-the first instance. ; For the purpose of appeahng from an order
.either party imay require the. order:to be.entered by the clerk .of record. . ., ..

- Where:the: trial court had no:jurisdiction :-ants. sere:concerned. B1 ody v. Long; 13 W

. to issue.an order for blood tests under the: (2d) 288, 108 NW (2d) 6
"'particular’ circumstances, the ordeér was ap- "Ani order 'dismissing: a complamt witholut
pealablé under (3):as-one deciding asques- -»prejudice,; but with.conditions for. recom-
tlon of jurisdiction, Limberg v. leberg, mencement, was appealable under’ (1) as an
100’ W (2d) '63,°1.02 NW:(2d) 108, » sorder: a,ffecting @ substantial ‘right; made in
Even though the respondents on appeal an action, when such order in‘effect: de-
have raised no issue with respect to termines the action and prevents a judg-
whether the county court’s memorandum ment from which an appeal might be taken,
decision constituted an appealable order, it the order in question having fully deter-
is the duty of the supreme court to dismiss mined the action, although it left open the
the appeal on its own motion if this court adjudication of the alleged cause of action.
concludes that it is not; the enactment of Russell v, Johnson, 14 W (2d) 406, 111 NW

274.11 (4) by the 1959 legislature, extend- (2d) 193,
ing the jurisdiction that may be conferred Neither an order denying a motion for
on this court by consent or waiver, not change of venue nor an order denying a
having abrogated such foregoing rule since challenge to the jury array is an appealable
the statute makes such extended jurisdic- order, Russell v. Johnson, 14 W (2d) 406,
tion contingent on the trial court’s having 111 NW (24) 198,

entered an appealable order or judgment. An order denying a motion to strike a
HEstate of Baumgarten, 12 W (2d) 212, 107 case from the calendar is not appealable.
NW (24) 169, Such a motion is deemed to be equivalent to

An order permitting a person to inter- a motion for continuance, and orders refus-
vene in a pending action is not an appeal- ing a continuance are not appealable, they
able order. Bartell Broadcasters v. Milwau- being merely matters of practice and not
kee Broadcasting Co. 13 W (2d4) 165, 108 affecting the merits, (3), so far as includ-
NW (2d) 129, ing in the list of appealable orders an order

In an action to quiet title to a parcel of which ‘“decides a question of jurisdiction,”
land, title to which was claimed both by did not extend to an order, otherwise not
plaintiffs and defendants, an order denying appealable, entered by a particular judge
the application of persons not parties, and after he had been named in an afidavit of
making no claim to the disputed area, to prejudice. Alsmeyer v. Norden, 14 W (24)
intervene in the action, was not an appeal- 451, 111 NW (2d) 507.
able order within (2), so far as the defend-

274.34 Appeals, intermediate orders may be reviewed. Upon an appeal from a
judgment, and upon a writ of error, the supreme court may review any intermediate order
which involves the merits and necesaauly affects the judgment, appearing upon the record.

Neither an order denying a motion for court lacks the power to review a prior
change of venue nor an order denying a order on an appeal from an order, and the
challenge to the jury array is reviewable dismissal of the complaint without preju-
under this section, since this statute allows dice did not constitute a judgment. Russell
review of intermediate orders only on an v, Johnson, 14 W (2d) 406, 111 NW (2d4) 193,

appeal from a judgment, and the supreme

274.35 Reversal, affirmance or modification of judgment; how remitted, clerk’s fees.
(1) Upon an appeal 'from a judgment or order or upon a writ of error the supreme court
may reverse, affirm or modify the judgment or order, and as to any or all of the parties;
and may order a new trial; and if the appeal is flom a part of a judgment or order may
reverse, affirm or modify as to the part appealed from., In all cases the supreme court
shall 1em1t its judgment or decision to the court below and thereupon the court below shall
proceed in accordance therewith.

(2) The clerk of the supreme court shall remit to such court the papers transmitted
to the supreme court on the appeal or writ of error, together with the judgment or decision
of the supreme court thereon, within sixty days after the same is made, unless there is a
motion for a rehearing. In ease a motion for a rehearing is denied the papers shall be
transmitted within twenty days after such denial.

(3) The clerk of the supreme court shall, exeept when the order or judgment is affirmed,
also transmit with the papers so returned by him a certified copy of the opinion of the
supreme court, and his fees for such copy shall be taxed with his other fees in the case.

274,36 Remittitur if new trial ordered; when trial to be had; duty of plaintiffi. In
every case in error or on appeal in which the supreme court Shall order a new trial or
further proceedings in the court below, the record shall be transmitted to such court and
proceeding had thereon within one year from the date of such order in the supreme court,
or in default thereof the action shall be dismissed, unless, upon good cause shown, the
court shall otherwise order. It shall be the duty of the losing party in any action or pro-
ceeding when a judgment or order in his favor in the court below is reversed by the su-
preme court on the appeal of the opposing party to pay the clerk’s fees on such reversal,
procure the record in said cause to be remitted to the trial court and bring the cause to
trial within one year after such reversal, unless the same be continued for cause, and if he
fail so to do, his action shall be dlsmlssed

Cross Reference: For disposition after remittitur of pending motion for new trial, see

270.49 (1).
pirgion of supreme court to be sent to trial court in case of reversal, see 251.186,
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‘274,37 - Judgments; application to reverse or set aside; new trial; reversiblé ‘errors.

No judgment shall be reversed or set aside or new trial granted in any action or ploceedmg,

- eivil or eriminal, on the ground of misdirection of the jury, or the:i improper admission of

evidence, or for érror as to ‘any matter of pleading or procedure, unless in the opinion of

the court to which the applicatjon is made, after an examination of the entire action or pro-

ceeding, it shall appear that the error complained of has affected the substantial rights of
the party seeking to reverse or set aside the Judgment or to secure the new tual

(233‘1)5089 Reference: For d!scretlonaly reversal by supreme court in mterest of Justice,
see .




