
3347 

274.01 

274 .02 

274.04 
274.05 
274:06 
274.07 
274.08 

274.09 

274.10 

274.11 

274.12 

274.13 
274.14 

274.16 

274.17 

274 .18 

274 .19 
274.20 

274.21 

APPEALS 274.05 

CHAPTER 274. 

WRITS OF ERROR AND APPEALS. 
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Amendments. 
Appealable orders. 
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Reversal, affirmance or modification 
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Remittitur if new trial ordered; 
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Judgments; application to reverse 01' 
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Cross Reference. See 251.251 to 251.66 (Rules 1 to 66) for rules of practice in supreme 
court. 

274.01 Supreme court; writs of error and appeals; when taken. (1) Except as 
otherwise specially provided, the time within which a writ of error may be issued or an 
appeal ,taken to obtain a review by the supreme court of any jUdgment or order in any 
civil action or special proceeding in a court of record is limited to 6 months from the date 
of the entry of such judgment or order, but if the person against whom a judgment is 
rendered is, at the time of the rendition thereof, either a minor or insane, or imprisoned 
on a ,criminal sentence, the time, dtlring which such disability shall continue except as to 
writs of e1'1'or or appeals taken in actions authorized by sections 75.39 to 75.50, inclusive, 
not exceeding 10 years, shall not be reckoned a part of said 6 months; said 6 months shall 
begin to run immediately from the entry of such judgment or order. 

(2) When a party to an action or special proceeding dies during the period allowed 
for appeal to the supreme court from an order or the judgment therein, the time for such 
appeal by or against his executor or administrator and for the service of appeal papers 
by or upon his executor or administrator shall continue at least 4 months after his death. 
1£. no executor 01' administrator of his estate qualifies within 60 days after his death, any 
appellant may have an administrator of said e~tate appointed as provided by section 
311.02. 

Cross Reference. Exceptions to the general rule limiting time for appeal will be found 
in the following sections: 48.47, 88.25, 89.15, 89.27 (18); 102.25, 111.07 (7), 227.21, 227.26, 
247.37, 289.29. There may be other exceptions. 

'274.02 Dismissal of writs of error and appeals; not a bar. No discontinuance or 
dismissal of a writ of error 01' an appeal shall preclude the party from suing out another 
writ 01' taking another appeal within the time limited by law. 

274.04 Appeals from orders. T~e time within which an appeal may be taken 
directly from an order is further limited to 90 days from the date of the service by 
either party upon the other of notice of the entry of the order. . 

274.05 Writs of error. Writs of error may issue of COUl'se out of the supreme court, 
at any time to review the order or judgment of any court discharging 01' remanding a per­
son brought up by writ of habeas corpus and to review final judgments in actions triable 
by jury. The proceedings and judgment upon stich writs shall be according to the course 
of the common law and the rules and practice of the supreme court, except as modified 



3348 

by this chapter. But no writ of error shall issue or appeal lie to review an order 01' judg­
ment on habeas corpus remanding to custody a prisoner committed for trial pursuant to 
s. 954.13 unless allowed by one of the justices of the supreme court upon a finding that 
the writ 01' appeal is not sought for dilatory purposes, after reasonable notice of applica­
tion for the writ 01' for leave to appeal ru;td opportunity tp be heard to the attorney general 
and the district attorney of the county' involved.: . '. 

274.06 Undertaking on wri,t of e,rror. No writ .of 8l:ro~' .shall be effectual for any 
purpose unless the plaintiff in ei'l'or shall, at or befcll'e the time of'filing the return thereof, 
file i.n the. office of the. clerk of the supreme cc;n1rt an l,lIldel'taking executed on his ,part to 
the defendant in 81'i'01', by at least two sureties, in the sum of at least two ·hundred and 
fifty dollars, conditiol,lcC;l that the plaintiff in ;erl'Ol' Will' pay all costs and damages which 
may be awarded against him·on the writ of erl'or, 01' shall deposit that sum of money'yith 
8uqh clerk:. tt? aJ?id() the event of BU,ch writ, or file the, undertaking mentioned in section 
274.07 unless such undel'takinghor deposit' be waived in ,writing by the defendant in errol'. 
The ,illreties shall jtistify their responsibility in the same mannd as to an undertaking on 
appeal.· ' . 

274.07 ' Undertakil~g to stay execution. No writ of error shall operate to stay or 
supersede .the execntidn in any civil action unless the plaintiff in error or some. person in 
his behalf shall give undertaking to the defendant in errol', in do.uJJle the amount of the 
ju,~gment of the, cotu·t below, 'with' one oi' lI\ore sufficient sUl'eties,conditionedthat the 
plaintiff in' errol' shall prosecute! his action to effect, and pay all costs and danlages which 
may be awarded against hi~ therein,ancl in case the judgment of the court below is affirmed' 
will pay the amount thereof with costs, unless such undert1!king be waived, inwritillg, by 
defendant in error. The s4fficiency of 'Iuch ul+dedaking or sureties thereto shall be deter­
mined in any case by any justice 01' the clerk of the supreme COl'\l;t.:· 

274.08 Undertaking to be. filed; its operation. 'The unclertaking meI~tioned in sec­
tion 274.07, if any is given, shall be filed in the officll of theclerlcof the supreme court for 
the 118.e bf tl;te defelidant, and no ex'ecutioil sl;tall be issued thCl;eafter upon the judgment 
complained of during' the pendency of the writ of e'1'1'0r, and if execution shall have ]Jeen 
already issued the clerk shall make and sign a certificate of the issuing of the writ of errol' 
and the: filing' of the undertaking, arid after l'rotice of such certificate to the' officer holdjng 
the execution all further proceedings thereon shall be stayed. 

'274.09'! Appeals to s~preme court, Where"allo~ed. (1) Appeals to the supreme 
court may be taken from the cil'cuit courts unless expressly denied and also from the county 
courts except where express provision is made for an appeal to the circuit court and from 
any court of record having civil jurisdiction when no otherl court of appeal is provided. 
Appeals may be taken from interlocutory judgments. . . 

(2) Said right!of appeal applies to final ordeis andjhdgm~ntsrendered upon appeals 
from or reviews of the' proceedings' of 'tribunals, boardsalldcomtnissions, and to final 
judgmenfs' 'and: orders whether rendered in: actions or in special proceedings without re­
gard to whether the action: or prQceeding involves neW or old rights, remedies or pioceed­
ings ,and whether 01' not the right to appeal is given by the statute which creates the right, 
remedy,or proceeding.. ., ,. 'i" • , i' "'" 

Cross :Ref'1rencel. ·For apP·ellee·s.review of order or judgment on no'tice and motion, 
8e<').2.7 4,12 .. !.. A'. "'. ,.. .. :.1 :.,'. .' 

-An order after judgment denyinl'\' a mo- aPl?eal from a judgment, .to revI.ew an ape 
tici:il>to- vacate' the' judgment and for a new pe'alable post-ju'dgment orde'r as to which' 
trialis l app'eaJable, but ah' ,appeaJ.,f,rom the no notice of. appeal has been ser"edi' if the 
judgment does not bring s~ch order before parties !,ppe",r before the court a,nd argue 
the supreme court for reVI6)W, in the ab- the merIts WIthout notIng any obJection to 
sence ,,',of,! Wi statute pl'ovidlng·: other,wise .. itll .jurisdiction, is,: not decided. Sicchlo·v. 
Whether 274,11 (4)" created .by ch. l89,Laws ~lvey,.10 VV (2d) 528,103NW (2d) 544., . 
of 1959, authorizes the supreme court, on an .... 

, ,2'74.10, . Writ Qf ,error nqt .e§sential, parties defined .. Anyjuclgment within section 
274.09qr any o1'(ler defined in Section 274.33 may, be ,reviewed before the. supreme court 
upon an appeal by any pal:ty aggrif)ved.A, .party first appealing is the appellant .. All 
others. are respon~lents. . ' . , . .... . 

'27~i~i,!,Appe~C ho'w 'tak~ri' I\-nd perfected;nodce;co~~s. '(l)A~ ap'p~al.is taken 
by serving a notice of appeal sigMd by t.b.e appellan,t,. or his attorney on each. pa~·ty 
adverse to him upon the appeal who appeared in the action or proceeding, and on the 
clerk of· the court in which the judgment or order'appealed, fi'omis. entered;'stliting 
whether the' appeal is fl;om the 'whole '01'· from a part thereof, and if fiom a; part only, 
specifying the parl appealed from. On appeals from a. judgment the appellant shall 
serve the notice of appeal upon all parties bound by the judgment who 'have appeared 
in the action. "; 
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(2) An appeal may embrace two' or more orders and may include or omit the judg­
ment. In such case the notice Of appeal shall desig'nate with reasonable certainty the 
orders appealed from, or the part of then, or either, of them, or of tl?e judgment appealed 
from. But one imdertakingshall he required on such appeals, which shall be in the terms 
prescribed by subsection (3), except where the conditions thereof may be fixed by the court 
01; 'judge, in which case the undertaking s4all conform to the order made or directions 
given~ If the appellant shall succeed, in whole or in part, he shall be allowed costs unless 
the supreme court determines otherwise. An appeal shall he deemed perfected on the 
service 'Of the undertaking for costs, or the deposit of money instead, or the waiver th@reof. 
When 'sei'Vice of such notice and undertaking cannot be made within this state the court 
may prescribe 'a ,mode ofse1'Ving the same. 

(3) The appeal undertaking must be executed on the part of the appellant by at least 
two sureties, to the effect that he will pay all costs and damages which may be awarded 
again~t ,him on the,appeal, not exceeding $250. 

, (4) The rigllt ~~ ap'peal shall exist from tIle time of the entry of the appealable order 
or juqgment~pd in qases of appeal the supreme court shall have jurisdiction over the sub-.. 
ject matter of the action from that time. The procedural requirements of subs. (1), (2) 
amI (3) and of this chapter shall relate only to ~he juriSdiction .of th.e court over the par­
ties to. the appeal, 

Cross 'References I As to filing an undertaking guaranteed by a surety company instead 
of by individual sureties, see 204.07" As to perfecting a defective appeal, see, 274.32. ' 

SeeilOte to 274.0'9, citing Sicchio v. Al- The consent of certain parties, to be 
vey, 10 ,y (2d) 528, 103 NW (2d) 544. bound by a' judgment appealed from, and 

, (4)', authorizes the court. to review .an their waiver of the service of the notice of 
appealable order or portions thereof as to appeal, were sufficient to, give the supreme 
which' 110 'notice of appeal has been served, court personal juris'diction of them. Town 
if, ,the, parties appear before the court and of Madison v. City, of, :Madison, 12 VV (2d) 
argue the merits without noting any objec- 100, lOG NW (2d) 2G4. 
non: fo its jurisdiction. Asen v. Jos. Schlitz See' note to 274.33, citing Estate of 
Bre1YingCo. 11 W (2d) 594, 106 NW (2d) Baumgarten, 12 VI' (2d) 212, 107 N,Y (2d) 
274. 169. 

274.12 All parties bound by appeal; additional parties; review on behalf of re­
spondent .. (1) A l'eSp9nc1ent adverse to the appellant upon the latter's appeal may have 
a'review of any' rulings prejudicial to him by serving upon the appellant at any time 
before the case is set for hearing' in the supreme court a notice statiilg in what respect he 
a~ks for a reversal or modification of the judgment or order or portion thereof appealed 
from.' . " 

(2) A responde~t may withput pening the noti~e of review mentioned in subsectipn 
(1) have a review of any eiTor, the correction 9f which would merely support the judg­
ment or order appealed from. 

(3) If a respondent who is not adverse to the appellant on hIS appeal fails to appeal 
within 30 days after service upon him of notice of appeal or within the extended time 
thereforallowec1 by the trial court for cause shown and within the time allowed for 
appeal by the statute, he thereby waives his right of appeaL' 

(4) Wherl any respondent desires to review ari order, judgment or portioIi thereof 
ubt. appe\llecl from, he shall within 30 clays after service on him of notice of appeal take 
and perfect his alJpeal or be deemed to have waived his right so to apPeal. 

(5) If a party required by subsectiol~. (3) or (4) to take an appeal to save his rights 
does appeal,he shall be subject in all respects to the sinhe requirements that he would be 
if he were the original appellant 'and the rights of t110se served with his notice of appeal, 
to review rulings of the trial court by wllich they consider themselves aggrieved, shall be 
determined as though he were the original appellant. . ' . 

(6)~4esupreme court may orde~' IIddltional.parties brought in upon their applica-
tion or o~:that of ~hy, party to the. appeal. ..' . 

,Yhere an, order ,was entered .0veI'ruljng not object, and both fully argue the ([uea­
a'd.efendant's demurrer to a certain cause of tions raised, then 274.11 (4) authorizes the 
action, and the defendant appealed there- review; but where the appellant did not 
fl1Qm"but,dlc1 not appeal from.those pOl~tions 'object to the request for review, 'but Its 
of the" order . sustai,ning its demurrer. to brief contained no. discussiqn of, the ques­
other1causes alleged in the complaint, the tions wlUch the respondents sought to re-' 
plaintiffs' remedy as to,.the, portions ,of the vie,v, and little, if any, of the oral argument 
order froni which such defendant did not was, devoted ,to tl1.em, it is deemed, that the 
appeal was to appeal under (4), and their portlOns of the' order not appealed from are 
request for a review under sub. (1) was in- not before the supreme court. Plesko v 
suflj.'oient. Where a resp(mdent requests' a Allied. Investment Co. 12 W (2d) 168, 107 
revi'e;w 'o'f a portion of an appealable order, NW (2d) 201. ' 
not' appealed from, and the appellant does: 

',274.13:&eturn on appeal. Upon an appeal being perfectecl the clerk of the court 
from ~v,hich it!is takellshall, at the expense of t11e appellant, forthwith transmit to the 
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supreme court, the record containing the items specified in s. 251.251. The court may, 
however, in each case, direct copies to be sent in lieu of the originals. 

274.14 Appeal; deposit in lieu of undertaking; waiver. (1) When the appellant 
is required to give undertaking he may, in lieu thereof, and with like legal effect, deposit 
with the clerk of the trial court (who shall give a receipt therefor), a sum of money, cer­
tified check, or United States government bonds at their pal' value, appl'oved by the court 
and at least equal to the amount for which such undertaking is required and serve notice 
of making such deposit. Such deposit shall be held to answer the event of the appeal upon 
the terms prescribed for the undertaking in lieu of which the same is deposited. Any. such 
undertaking and deposit may be waived in writing by the respondent and such waiver 
shall have the same effect as the giving of the undertaking would have had. . 

(2) Upon notice and upon motion of any party, the court in which the judgment or 
order appealed from is entered may in its discretion order such sum of money to be in­
vested or such United States government bonds or certified check to be held for safe-keep­
ing by the clerk, in such manner as it shall determine or the parties may stipulate. The 
appellant shall lJe entitled to any interest, earnings, dividends, bond coupons, profit 01' 

income upon 01' from the money 01' certified check, investments or United States government 
bonds, and the clerk shall payor deliver the same to the appellant without an order of the· 
court, as and when received, or in the case of coupons when they become due and payable. 

274.16 Undertaking in supreme court, when not required. The undertaking re­
quired by section 274.06 on the issuance of a writ of errol' and by section 274.11 on an ap­
peal shall not be required if the trial judge shall certify that the cause 01' proceeding neces­
sarily involves the decision of some question of law of such doubt and difficulty as to require 
a decision by the supreme court 01' if such judge 01' any other circuit judge shall certify 
that the party desiring' the writ or to appeal is unable to furnish such undertaking; but 
such certificate shall be made only upon notice to the parties interested. Such certificates 
shall be filed with the clerk of the court and be returned with the record to the supreme 
court with the writ of errol' 01' the appeal. 

274.17 Undertaking to stay execution on money judgment. If the appeal be from 
a judgment directing the payment of money it shall not stay the execution of the judgment 
unless an undertaking be executed on the part of the appellant, by at least two sureties, 
to the effect that if the judgment appealed from 01' any part thereof be affirmed the appel­
lant will pay the amount directed to be paid by the judgment or the part of such amount 
as to "'hich the judgment shall be affirmed, if it be affirmed only in part, and all damages 
which shall be awarded against the appellant upon the appeal. 

274.18 Same, if delivery of documents, etc., ordered. If the judgment appealed 
from direct the assignment or delivery of documents or personal property the execution 
of the judgment shall not be delayed by the appeal unless the thmgs required to be as­
signed 01' delivered be brought into court 01' placed in the custody of such officer 01' re­
ceiver as the court 01' presiding judge thereof shall appoint, 01' unless an undertaking be 
enter.ed into on the part of the appellant, by at least two sureties, in such sum as the court 
or presiding judge thereof shall direct, to the effect that the appellant will obey the order 
of the appellate court on the appeal. 

274.19 Same, if conveyance directed. If the judgment appealed from direct the 
execution of a conveyance or other instrument the execution of the judgment .shall not be 
stayed by the appeal unless the instrument shall have been executed and deposited with 
the clerk with whom the judgment is entered, to abide the judgment of the appellate court. 

274.20 Stay undertaking if sale or delivery of property directed. If the judgment 
appealed from direct the sale or delivery of real property execution shall not be stayed 
unless an undertaking be executed on the part of the appellant, by at least two sureties, in 
such sum as the court or the presiding judge shall direct, to the effect that, during the 
possession of such property by the appellant, he will not commit or suffer to be committed 
any waste thereon; and that if the judgment be affirmed he will pay the value of the use 
and occupation of the property from the time of the appeal until the delivery of possession 
thereof, pursuant to the judgment. 

274.21 Stay undertaking as to judgments of foreclosure. If the judgment appealed 
from direct the sale of mortgaged premises the execution thereof shall not be stayed by 
the appeal unless an undertaking be executed on the part of the appellant, by at least two 
sureties, conditioned for the payment of any deficiency which may arise on such sale, not 
exceeding such sum as shall. be fixed by the court 01' the presiding judge thereof, to be . 
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specified in the undertaking, and all costs and damages which may be awarded to the re­
spondent on such appeal. 

274.22 Same, as to judgment abating nuisance. If the judgment appealed from di­
rect the abatement or restrain the continuance of a nuisance, either public or private, the 
execution of the judgment shall not be stayed by the appeal unless an undertaking be en­
tered into on the part of the appellant, by at least two sureties, in such sum as the court 
or the presiding judge thereof shall direct, to the effect that the appellant will pay all 
damages which the opposite party may sustain by the continuance of such nuisance .. 

274.23 Same, as to other judgments. If the judgment appealed from direct the do. 
ing or not doing of any other particular act or thing, and no express provision. is made 
by statute in regard to the undertaking to be given on appeal therefrom, thE) ,execution 
thereof shall not be stayed by an appeal therefrom unless an undertaking Pe elltered into on 
the part of the appellant, in such sum as the court or the presiding judge thereof shall di­
rect, and by at least two sureties, to the effect that the appellant will pay all damages which 
the opposite party may have sustained by the doing or not doing the .particular act 01' 

thing directed to be done or not done by the judgment appealed from, and to such further 
effect as such court or judge shall in discretion direct. 

274.24. Same, on appeals from orders. When the appeal is from an order the exe· 
cution or performance thereof 01' obedience thereto shall not be delayed except llpon com­
pliance with such conditions as the comt or the presiding judge thereof shall direct, and 
when so required an undertaking shall be executed on the part of the appellant, by at 
least two sureties, in such sum and to such effect as the court or the presiding judge thereof 
shall direct; such effect shall be directed in accordance with the nature of the order ap­
pealed from, cOl'l'esponding to the foregoing provisions in respect to appeals from judg­
ments, where applicable, and such provision shall be made in all cases as shall properly 
protect the respondent; and no appeal from an intermediate order before judgment shall 
stay proceedings unless the comt or the presiding judge thereof shall, in his discretion, so 
specially ordel~. 

274.25 Same, on appeals from attachments, injunctions. When a party shall give 
immediate notice of appeal from an order vacating or modifying a writ of attachment 
01' from an order denying, dissolving or modifying an injunction he may, within three 
days thereafter, serve an undertaking, executed on his part by at least two sureties, in such 
sum as the court or the presiding judge thereof shall direct, to the effect t4at if the order 
appealed from or any part thereof be affirmed the appellant will pay all costs and damages 
which may be awarded against him on the appeal and all which the adverse party.may 
sustain by reason of the continuance of the attachment or the granting or continuance of 
the injunction, as the case may be. Upon the giving of such undertaking such court or 
judge shall order the attachment to be continued, and, in his discretion, may order .the 
injunction asked to be allowed or that before g'l'anted to be continued until the decision of 
the appeal unless the respondent shall, at any time pending the appeal, give an under­
taking', with sufficient smety in a sum to be fixed by such court or judge, to abide and per­
form any final judgment that shall be rendered in favor of such appellant in the action; 
but may at anytime subsequentl;v vacate such order if the appeal be not diligently prose­
cuted. 

274.26 When no undertaking required on appeal; security. When the state, or any 
state officer, or state hoard, in a purely official capacity, or any town, county, school dis­
trict or municipal corpol'ation within the state shall take an appeal, service of the notice 
of appeal shall perfect the appeal and stay the execution 01' performance of the judgment 
or order appealed from, and no undertaking need be g·iven. But the appellate comt or 
tribunal may, on motion, require security to be given in such form and manner as it shall 
prescribe as a condition of the further prosecution of the appeal. 

274.27 Appeals, proceeding if sureties insolvent. The supreme court, upon satis· 
factory proof that any of the sureties to any unclertaking given uncleI' this chapter has 
become insolvent or that his circumstances have so changecl that there is reason to fear that 
the undertaking is insufficient security, may require the appellant to file and serve a new 
ulidmj:aking, with such surety and within such time as shall be prescribed, and that in 
default thereof the appeal shaH be dismissed or the stay of proceedings vacated. 

274.28 Undertakings, how executed; stay of proceedings. The undertakings re­
quired by~ this chapter may be in one instrument or several, at the option of the appel. 
lant; the original must be filed with the notice of appeal, and a copy, showing the resi. 
clence of the smeties, must be served with the notice of appeal. When the sum or effect 
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of any. undertaking is required under the foregoing provisions to be:£ixed by the court or 
judge, at least twenty-four hours' notice of the application therefor shall be ·given .the 
adverse party. When the court or the judge thereof from which the appeal is taken' or 

: desired to: be takeh shall neglect or l'efuse to make any ordm' or direction, not :'vholly dis­
ll'retionary, necessary to enable the appellant to stay proceedings upon an' appeal the 
supreme court or one of the justices thel'eof shall make such order or direction. 

274.29 Sureties ~n undertakings to justify; may be excepted to. An. llndertaking 
upon, an. appeal sha]l be of no . effect unll)ss it shall.be accompanied by Jhe affidavit of the 
sureties, in which each surety shall state that he is worth a certain sum mentioned in such 
affidavit; over and above allhi8 debts and liabilities, in property' within this state not by 
law exempt from execution, and which SlUns So sworn to shall, in the aggregate, be double 
the amollnt specified in said undertaking. The respondent may except to thesufficien!cy 

: of the 'sllreties'within twenty days after service ofa copy of t.he undertaking, and unless 
theyorothel.' sureties justify in the manner prescribed in sections 264.i7,' 264.18 and 
264.19, with!)1 ten. days there'after, the appeal shall be rega1'ded as if. no undei,taking· had 
been given, The justification shall be upon a notice of not less than five 'days. . 

274.30 Judgment stayed when, appeal perf~cted .. ,Whenever a,na~peai sh~ll have 
been perfected and the propel' undertaking given or other act clone, prescribed by this 
cha'pte1', to stay the' executiun or performance of, the judgment 01' order appealed from. 

, all further proceedings thereon shall be thereby stayedaccorclingly, except that the court 
'belchv mayproceed' upon any other matter included in the action, not affeotedby the jUdg­

:ment 'o1'orclel' appealed from, and except that'the COUl·tor presiding judge thereof may 
. ord~r perishable 'property, helel under the jndgment or Ol'der appealed from, to be sold, 
and 'the pr~ceedspaicl into court to 'abide the event.' !, .. , ,: :. : .' 

" 27,4.$~. Affitm~lice; reference to ascertain damage~;' breach 'of., ull:de~taklng; Judg­
, lllent agal.n,s~ SUl-'etles. ,(1) When the. damages to be pmd by the appeU~nt, Qn a~rmal1ce 
of the j11dgm(jnt or Ol;der apPl!aled from, pur~ua~t ~o, an:y uu,d!)rillking ,ar!) not. fixe¢! by the 
supreme court, the tnal court may, after the Temlthtur is filed, assess or order a reference 
to ascertain such damages, the expense of which shall be included and 'rec'~,;erable ,Vith 
'limcn· damages· ancI fa:ihll'e for 'thirty days to pay the· same shall be,a, bTeach of the, under­
taking. A neglect for thirty days after the, affirmance on appeal of a money judgment! :to 
pay as directed on such affirmance, shall be a breach of the appealundertaking.L 

" (2) The dismissal of an appeal or writ of errol', unlessthecDurl;,shall otheTwise order, 
shall render the sureties upon anyundertaldng' given under this: chapter liable in the same 
manner and to the same extent as if the judgment or ordeT had been affirmed. Where the 
supreme' court shall' give judg'mentagainst the appellant or the plaintiff in eTror ·upon a 
money judgment and eitheT paTty shall have given' anunclel'taking in the' court belo"i such 
jlidgmCl1tshall beenterec1in such court, on the l'emittiturbeing' filed, against the appellant 
or the plaintiff in error and his sureties jointly; but it shall not be collected of. tlie sureties 
if the officel'td ;whom an execution is directed can find sufficient propei'tyof the prinCipal 
to satisfy the same, and the execution shall so, direct. . . ' . .' '., 

,. .274.32 ,Amendments. • Whim a. pady shall in good faith give notice of ~p:pe'ar and 
shal~ omit,thl;ough mistake or accident, to ~10 any other act 1ieQe~sary to perfeCt the' ap­
peal 01' make' it effectual or to stay proceedings, the court from \"hich the appeal is taken 
or the pTesiding judge thereof, or the supreme court or one of the justices thereof,may 
permit an amendment Or the. proper act to .be done, on such ,ter1)1sasmay .be ,just, 

274.33 Appealable orders .. The f,allowing ordEll's wh'en"niade by the court may be 
appeaied to the supreme court:, '. .',' .' ,. ' .' .' .. 

(1) An ord~r affectip.g a. substantial right, made in any action, w~ensuch ord.e~' in 
effect determines the actio'\l and prevents a judgment from which all <lppeal might be taken. 

(2) A final order affecting a substantial Tight made in special proceedings, without 
regard to whether the proceedings involve new or old rights, reml)dies or proceedings 
and whether or not the right to appeal is giveilhy thestatnte which'inieated the::right, 
r;eriledy or prtJceedings,ol' made upon a summaTY application in an action after judgment. 

(3) When. an ordeI' gra~ts, refuses, cOiitimlesol' modifies a j'n;c/visional l:emec1Y. or 
grants, refuses, modifies ordissolvesari injunction, sets asideordisl1iisses a writ Of attach­
ment, grants a new trial or sustains 01' overrules a,de'l1),llrrer, ,decic1es a: question of juris­
didion; grants or denies amotion fOi' stay of proceeding und~r :si.262.19; determine,i'[m 

,issue submitted under ~. 263,225, 01' denies an application ,for SUl;l1Illu,ry judgm~nt,but no 
. order of the circuit cOllrt shall be comMei~e,d appealable ,which sin1plYTeyerses or Ilffirml? lln 
order of the civil cOUli of Milwaukee, ~ounty, unless. ~heordel' of ~he . civil court grants, 

.l'efuses,continues, modifies or c1issoh;es,1l provisional reme<ly or iJ,1ju~ctiol1. , 
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( d) ,Orders made by. the; court vacating or. refusingLto setas~de, ordel's j made. at cham­
bel'S, where an appeal might have been taken ·in case the order so; madeatchamb81.;s had 
been made by 1;hecourt inthefir$t instance. FOl~ the purpose of appealing. from an 'order 
eitMr.partYimay require ,the, order, to be. entered by the clerk ,of 'record. 

Where. the tdal court had. no' jurisdiction. ants were . concel'ned. Brody. .v.Long, 13 W 
to !ss\lean ord'lr for .. blood tests under . .the. (2d) 288,108 NvV (2d).6~2 .. 

, particula~' circumstances, the ordiir \vas ape . Art order 'dismissing; a complaint without 
pealable under (3) .asone deciding a··quesc '·prejudice,. but.with. ·.conditions for recom­
tion of jurisdiction. Limberg v. Limberg, mencement, was appealable under' (1) as an 
10. W (2d)' 63, '.iL02 N,V' (lid) 10~ .. ··· .... ,:order affecting·a substantial ;r.f.ght; ·made in 

Even though the respondents on appeal an action, when such order in'··effect de­
have raised no issue with respect to termines the action and prevents a judg­
whether the county court's memorandum m~nt from which an appeal might be taken, 
decision constituted an appealable order, it the order in question having fully deter­
is the duty of the supreme court to dismiss mined the action, although it left open the 
the appeal on its own motion if this court adjudication of the alleged cause of action. 
concludes that it is not; the enactment of Russell v. Johnson, 14 ,V (2d) 406, 111 NW 
274.11 (4) by the 1959 legislature, extend- (2d) 193. 
ing the jurisdiction that may be conferred Neither an order denying a motion for 
on this court by consent or waiver, not change of venue nor an order denying a 
having abrogated such foregoing rule since challenge to the jury array is an appealable 
the statute makes such extended jurisdic- order. Russell v. Johnson, 14 W (2d) 406, 
tion contingent on the trial court's having 111 NW (2d) 193. 
entered an appealable order or judgment. An order denying a motion to strike a 
Estate of Baumgarten, 12 VV (2d) 212, 107 case from the calendar is not appealable. 
NW (2d) 169. Such a motion is deemed to be equivalent to 

An order permitting a person to inter- a motion for continuance, and orders refus­
vene in a pending action is not an appeal- ing a continuance are not appealable, they 
able order. Bartell Broadcasters v. Milwau- being merely matters of practice and not 
kee Broadcasting Co. 13 W (2d) 165, 108 affecting the merits. (3), so far as includ­
NW (2d) 129. ing in the li~t of appealable orders an order 

In an action to quiet title to a parcel of which "decides a question of jurisdiction," 
land, title to which was claimed both by did not extend to an order, otherwise not 
plaintiffs and defendants, an order denying appealable, entered by a particular judge 
the application of persons not parties, and after he had been named in an affidavit of 
making no claim to the disputed area, to prejudice. Alsmeyer v. Norden, 14 W (2d) 
intervene in the action, was not an appeal- 451, 111 NW (2d) 507. 
able order within (2), so far as the defend-

274.34 Appeals, intermediate orders may be reviewed. Upon an appeal from a 
judgment, and upon a writ of error, the supreme court may review any intermediate order 
which involves the merits and necessarily affects the judgment, appearing upon the record. 

Neither an order denying a motion for court lacks the power to review a prior 
change of venue nor an order denying a order on an appeal from an order, and the 
challenge to the jury array is reviewable dismissal of the complaint without preju­
under this section, since this statute allows dice did not constitute a judgment. Russell 
review of intermediate orders only on an v. Johnson, 14 W (2d) 406, 111 NvV (2d) 193. 
appeal from a judgment, and the supreme 

274.35 Reversal, affirmance or modification of judgment; how remitted, clerk's fees. 
(1) Upon an appeal from a judgment or order or upon a writ of error the supreme court 
may reverse, affirm or modify the judgment or order, and as to any or all of the parties; 
and may order a new trial; and if the appeal is from a part of a judgment or order may 
reverse, affirm or modify as to the part appealed from. In all cases the supreme court 
shall remit its judgment or decision to the court below and thereupon the court below shall 
proceed in accordance therewith. 

(2) The clerk of the supreme court shall remit to such court the papers transmitted 
to the supreme court on the appeal or writ of error, together with the judgment or decision 
of the supreme court thereon, within sixty days after the same is made, unless there is a 
motion for a rehearing. In case a motion for a l'ehearing is denied the papers shall be 
transmitted within twenty days after such denial. 

(3) The clerk of the supreme court shall, except when the order or judgment is affirmed, 
also transmit with the papers so returned by him a certified copy of the opinion of the 
supreme court, and his fees for such copy shall be taxed with his other fees in the case. 

274.36 Remittitur if new trial ordered; when trial to be had; duty of plaintiff. In 
every case in error or on appeal in which the supreme court shall order a new trial or 
further proceedings in the court below, the record shall be transmitted to such court and 
proceeding had thereon within one year from the date of such order in the supreme court, 
or in default thereof the action shall be dismissed, unless, upon good cause shown, the 
court shall otherwise order. It shall be the duty of the losing party in any action or pro­
ceeding when a judgment or order in his favor in the court below is reversed by the su­
preme court on the appeal of the opposing party to pay the clerk's fees on such reversal, 
procure the recOl'd in said cause to be remitted to the trial court and bring the cause to 
trial within one year after such reversal, unless the same be continued for cause, and if he 
fail so to do, his action shall be dhlmissed. 

01'01111 Referencel For disposition after remittitur of pending motion for new trial, see 
270.49 (1). 

Opinion of supreme court to be sent to trial court In case of reversal, see 261.16. 



274.37 APPEALS '3354 

274.37 Judgments: application to reverse or set aside: new trial : reversible errors, 
No judgment shall be reversed or set aside or new trial granted in any ,action or pl;oceeding, 
civil or criminal, on the ground of misdirection of the jury, or the improper admission of. 
evidence, or for errol' as to 'any matter of pleading or procedure,unless in the' opinion of 
the court to which the application is made, after an examination of the entire action or pro­
ceeding, it shall appear that the errol' complained of has affected the substantial rights of 
the party seeking to reverse or set aside the judgment, or to ,secure the new trial.' 

C1'088 Reference I For discretionary reversai by supreme court. iiJ'intere~'t ,of justice., 
see 251.09. 


