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SuBcHAPTER I.
MOTOR FUEL TAX.

78.01 Tax imposed; collected; exceptions. (1) AMOUNT OF TAX AND BY WHOM PAID,
An excise tax of 6 cents per gallon is hereby imposed on all motor fuel sold, used or
distributed in this state except as otherwise provided. The motor fuel tax is to be
computed and paid as provided in this chapter. Hxcept as otherwise provided, the
wholesaler, as hereinafter defined, shall collect from the purchaser and the purchaser
shall pay to such wholesaler the tax imposed by this seetion on each sale of motor fuel
by such wholesaler at the time of such sale, irvespective of whether such sale is for eash
or on eredit. In each subsequent sale or distribution of motor fuel on which the tax has
been collected as herein provided, the tax so collected shall be added to the selling price
so that said tax is paid ultimately by the user of said motor fuel.

(2) Exoeprions. No tax is hereby imposed upon or with respect to the following:

(a) Motor fuel exported from this state by a licensed wholesaler if transported by
him or motor fuel exported from this state from a wholesaler’s licensed place of business
if transported by a carrier for hire, Motor fuel carried out of this state in the ordinary
fuel tank of a motor vehicle is not motor fuel exported from this state.

(b) Motor fuel sold to the United States or its agencies where such sale is evidenced
by an exemption certificate executed by an authorized representative of the U. S. gov-
ernment or agency thereof certifying that the motor fuel purchased is for the exclusive
use of the U, S. government or its agencies.
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(¢) Motor fuel sold to any post exchange or other concessionaire upon. any federal
reservation within this state, but the tax on such motor fuel shall be collected by the de-
partment from such post exchange or other concessionaire to the extent permitted by
federal law.

(d) Motor fuel sold to a eommon motor carrier as defined in ch. 194, when such
carrier certifies to the department that the motor fuel is for use in the operation of a
I(notor )vehicle for the urban mass transportation of passengers as defined in s 71.18

2) (a). . E .

(3) MoTor FUEL USED FOR INDUSTRIAL PURPOSES EXEMPT; CONDITIONS, Any user of
motor fuel for industrial purposes who buys in original packages motor fuel on which
the tax has not been imposed shall be exempt from payment of the tax upon obtaining
authority for such exemption from and posting bond with the department in a.sum ap
proved by it. Not later than the twentieth day of each ealendar month sueh user shall
file with- the department invoices of all such purchases made by him during the preceding
month accompanied by an affidavit, preseribed and furnished by the department, certify-
ing that the purchased motor fuel is to .be used solely for industrial purposes and will
not be used in any motor vehicle upon any public highway.

.78.02 'D"epa,rtment defined. “Department” means the state department of taxation.

78.03 Motor vehicle' and mobile machinery and equipment defined. (1) “Motor
vehicle”, as used in this chapter, means any automobile, truck, ruck-tractor, tractor,
bus, vehicle or other conveyance which is self-propelled by an internal combustion
engine or motor and licensed for highway use; exeept it does not inelude mobile mia-
chinery and equipment. ‘ : ~

(2) “Mobile machinéry and equipment”, as used in this chapter, means a -vehicle
which'is self-propelled by an internal combustion engine or motor but not designed or
used primarily for the transportation of persons or property and only incidentally oper-
ated or moved over a highway such as farm tractors, ditch digging apparatus, power
shovels, drag lines; earth-moving equipment and maehinery and rcad construetion” and
maintenance machineéry such as asphalt spreaders, hitwminous mixers, bucket loaders,
ditchers, leveling graders, finishing machines, motor graders, paving mixers, road rollers,
seavifiers and earth-moving serapers. . The foregoing enumeration shall not operate to
exclude other vehicles which are within the general terms of this subsection. S

(3) Mobile machinery and equipment shall not include dump trucks or self-propelled
vehicles’ originally * designeéd for the transportation of persons or property to ‘which
machinery has been attached such as truck-mounted transit mixers, cranes,’ shovels,
welders, air ecompressors, well-horing apparatus, corn shellers, lime spreaders and feed
grinders. ' ‘ : : ‘ ; ‘ :

. 78.04 . Motor fuel defined. “Motor fuel” means: .

(1) All products commonly or commercially known or sold as gasoline (including
casing-head and absorption or natural gasoline), henzol, benzene or naphtha .(except
_commercial or industrial naphthas or solvents for exelusive use other than as a fuel for
motor vehicles) regavdless of their classifieation or uses;: _ o, o

(2) ‘Any liquid :prepared, advertised, offered for gale or sold for use as. or com-
monly and commercially used as a fuel in internal combustion engines’ (if such liquid. has
a flash point of less than 110 degrees Fahvenheit when tested in the Tagliabue closed .cup
or when subjected to distillation in accordance with the standard method of test for dis-
tillation .of .gasoline, naphtha, kerogene and similar petroleum products (American So-
_ciety of Testing Materials dcsignation D-86) shows not less than 10 per cent distilled
{recovered) below 347 degrees Fahrenheit or not less than 95 per cent distilled (recov-
ered) below 464 degrees Fahrenheit) but not including eombustible gases which exist in
a gaseous state at 60 degrees TFahrenheit and at a pressure of 14-7/10 pounds per square
inch absolute, unless, until and to the extent such eombustible gases are used as an in-
gredient of motor fuel as defined in sub. D) 0or - ' R

(3) That quantity of any other product, regardless of character, when used as an
ingredient of motor fuel as defined in sub. (1) or (2). ‘ I

78.05. . Blending defined. . “Blending” means the mixing together ‘of any one or more
products of petroleum, with .or -without other products, and rvegardless of the original
chavacter of the products so blended, provided the resultant produet so obtained is motor
fuel as defined in's. 78.04. b :

78.06 '\Ma,nl.lfa,ctur.in’g defined,  “Manufacturing” means producvin’g::motor fuel by
refining or preparing motor fuel by any process involving substantially more than the
. blending of motor fuel. o S : : . C .
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78.07 Motor fuel received. (1) Motor fuel which is produced, refined, blended or
manufactured, or imported into this state for manufacturing, by any person at a refinery,
marine terminal, pipeline terminal, pipeline tank farm or place of manufacture in this
state, or motor fuel which is imported into this state by boat, barge or pipeline and
delivered in such boat or barge or by such pipeline-to any person at a refinery, marine
terminal, pipeline terminal, pipeline tank farm or place of manufaeture in this state for
storage, or motor fuel which is imported into this state and stored for blending by any
person at a refinery in this state to correet an imbalance of produet output due fo excess
asphalt production:

(a) Except as otherwise provided in pars. (b) and (e), shall be deemed received
by such person when the motor fuel is loaded into tank cars, ships or barges, tank trucks,
tank wagons or other types of transportation equipment, containers or facilities ‘at such
refinery, marine terminal, pipeline terminal, pipeline tank farm or place of manufacture
for nltimate destination within this state or when the motor fuel is placed in any tank or
other container from which sales or deliveries not involving transportation are made
directly. However, when motor fuel is shipped by such person from, storage at a refinery,
marine terminal, pipeline terminal, pipeline tank farm or place of manufacture in this
state to a person at another refinery, marine terminal, pipeline terminal, pipeline tank
farm or place of manufacture in this state by boat, barge or pipeline, this paragraph
shall then apply to the person to whom so shipped as if he had imported the motor fuel
by boat, barge or pipeline; , ¥

(b) ‘Shall be deemed received by a wholesaler licensed under s. 78.09 (1), other than
the aforementioned person, at the time and place of withdrawal when withdrawn in 4,000
gallon lots or more and shipped or delivered to such wholesaler’s licensed place of busi-
ness, or if shipped or delivered to an unlicensed place of business shall be deemed re-
ceived by the wholesaler licensed under s. 78.09 (1) for whose account such shipment or
delivery is made to the unlicensed place of business; or

(c) Shall be deemed received by a wholesaler licensed under s. 78.09 (2) (c) at the
time and place of withdrawal when withdrawn in 4,000 gallon lots or more pursuant to
such license and loaded into such wholesaler’s transportation equipment for export from
thig state. .

(2) (a) During, any period of an emergency when marine or pipe line transportation
to any marine terminal, pipe line terminal or pipe line tank farm is interrupted, the
department may permit. the storage at such marine terminal, pipe line terminal or pipe
line tank farm to be supplied by other means of transportation from within or without
this state and the motor fuel so supplied shall then be subject to the provisions of sub.
.(1) as if imported by boat, barge or pipe line.

(b) In ease of an emergency the department may permit the storage of motor fuel
in quantities of 100,000 gallons or more at any marine terminal, pipe-line terminal, or
pipe-line tank farm to be supplied by other means of transportation from a vefinery within
the state, and the motor fuel so stored shall then be subject to the provisions of sub. (1)
as if imported by boat, barge or pipe-line.

(3) Except as provided in subs. (1) and (2), motor fuel imported into this state shall
be deemed received in this state at the time and place of unloading and by the person
who is the owner thereof immediately after unloading; except that motor fuel sold or
distributed to unlicensed persons in this state by a person licensed under s. 78.09 (2)
(a) or (b) shall be deemed received by such licensed person at the time and place of
unloading in this state. .

(4) Any product, not a motor fuel, blended as a component part of motor fuel other
than at a refinery, marine terminal, pipe line terminal, pipe line tank farm or place
of manufacture shall be deemed received by such person who is the owner thereof at the
time and place the blending is completed.

* History: 1961 ¢, 100,

78.08 Wholesaler defined. “Wholesaler” means any person (including the state of
Wisconsin and any political subdivision thereof, but not including the United States or
its agencies except to the extent now or hereafter permitted by the constitution and laws
thereof) who produces, refines, blends, manufactures or receives (within the meaning of

- the word “received” as defined in s. 78.07) motor fuel in this state, but does not include
industrial users who receive motor fuel under s. 78.01 (3).

78.09 Wholesaler’s license. (1) REQuUirED. No person shall aet as a wholesaler
within this state unless such person is the holder of a valid license issned to him under
g, 78:10. No license to act as a wholesaler shall be issued upon any application for any
loeation in this state unless the person applying therefor has at such location a minimum
storage capacity of 20,000 gallons for active use in the receipt, storage and disposition
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of motor fuel; except such minimum shall not apply fo storage at airports for motor
fuel for exclusive use in airplanes or to storage facilities owned and operated by a
county, town, city or village for motor inel for its own use.

(2) PERMISSIVE LICENSING., Upon application to the department and eompliance by
the applicant with the provisions of this chapter, the department shall issue a whole-
saler’s license to any person similarly licensed by and in an adjoining state who desires to:

(a) Assume the motor fuel tax liability on motor fuel he sells and ships or delivers
from his licensed place of business in the adjoining state to any unlicensed person in this
state within a loeal trading area extending into this state not more than 25 miles from
such person’s licensed place of business;

. (b) Assume the motor fuel tax liability on commereial solvents and cleaners, taxable
as motor fuel, which he ships or delivers in barrel or drum lots or less to any unlicensed
person in this state; or

(¢) Purchase motor fuel in 4,000 gallon lots or more from storage at a refinery,
marine terminal, pipe line terminal, pipe line tank farm or plaee of manufacture. in this
state for export from this state in the transportation equipment of such person.

(8) Priviieces Limrrep, The privileges of a license issued under sub. (2) shall be
limited to the purpose for which issued.

(4) VALIDITY OF LICENSES IN EFFECT ON SEPTEMBER 1, 1953. Wholesalers’ licenses
which are valid immediately prior to September 1, 1953 shall be continued in effect to the
same extent as heretofore permitted and until subsequently revoked for cause or ecan-
celed, except those wholesalers’ licenses which were issued to persons for Class 2 motor
fuel which licenses shall be automatically canceled on said date. Persons holding sueh
automatically eanceled licenses, upon application and compliance with this chapter as
hereinafter provided, shall be issued a special fuel license. ‘

7810 Application: form; investigation; issue. (1) Fora. Application for a
Yicense as a wholesaler shall be made upon a form prepared and furnished by the depart-
ment. Tt shall be subseribed and sworn to by the applicant and shall eontain such infoi-
mation as the department may reasonably require for the administration of this chapter.

(2) InvesticATioN. The department shall investigate each applicant. No license
shall be issued if the department deems that (a) the application is not filed in good
faith; (b) the applicant is not the real party in interest and the license of ‘the real party
in inferest has been revoked for cause; or (c) other reasonable cause for non-issnance
exists. . ‘

(3) Hearina., Before refusing to issue a license, the department shall grant the ap-
plicant a hearing of which he shall be given at least 5 days’ written notice. .

(4) IssuE. If the applieation and bond are approved, the department shall issue a
license in as many copies as the licensee has wholesale places of business stated in his
application which qualify for a license.

- (5) Term OF LICENSE. A wholesaler’s license is valid until suspended, revoked for
cause or canceled. :

(6) TRANSFER FORBIDDEN. A wholesaler’s license is not transferable to another per
son or to another place of business. N

(7) DIsPLAY ov LICENSE. Bach license shall be preserved and eonspicuously. dis-
played at the place of business for which issued.

(8) OTHER PLACES OF BUSINESS; DISCONTINUANCE. Before a licensed wholesaler. acts
as a wholesaler at any other place of husiness, he shall immediately request the depart-
ment to issue an additional eopy of his license, and if such other place of business quali-
fies for a license then the department shall issue an additional copy thereof. Upon the
discontinuance of the business licensed at any place, the copy of the license issued for
guch place shall be immediately surrendered to the department. '

78,11 Bond. (1) Amount. No wholesaler’s license shall be issned to any person
or continued in force for any person unless such person has filed a surety bond with the
department payable to the state of Wisconsin to secure payment of any and all motor
fuel taxes and penalties acerued under this chapter. . The department shall preseribe the
form and contents of the bond. The amount of the bond shall be determined by the de-
partment and the amount may be increased or decreased as the department may .deem
necessary but shall not exceed $100,000 and shall not he less than $1,000. -

(2) Rrrease oF SURETY. If the surety upon said bond so elects, he may condition-
ally cancel the bond at any time by filing with the wholesaler and the department written
notice of such conditional cancellation. The surety so filing shall not be discharged from
any liability already acerued or which may accrue under said hond before the expiration
of 60 days after the filing of said notice, If the wholesaler shall not within 60 days after
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reeeiving such notice file a new bond satisfactory to the department with the department,
his license to act as a wholesaler shall be automatically revoked. If a mew bond is fur-
nished by a wholesaler, the department shall cancel and surrender the old bond of the
wholesaler as soon as it is satisfied that all liability under the old hond has been fully
discharged. ‘

(3) ADDITIONAT, BOND; WHEN REQUIRED. If liability upon the bond filed by -any
wholesaler is discharged or reduced by judgment rendered, payment made or otherwise,
or if in the opinion of the department, the hond of any wholesaler has become insuficient
by the subsequent insolvency, death or removal of the sureties or any of them, or if for
any cause any such hond is deemed insufficient as to sureties or amount, the departinent
shall require any snch wholesaler to give and file additional surety or new bonds in the
'same manner and form and with suveties satisfactory to the depavtment. If any such
wholesaler fails to file such additional bond within 5 days after written notice from the
department, then his license shall he automatically revoked. :

* (4) LiABILITY ON BOND CONTINUES. The validity of any bond shall not be affected by
the suspension, revoeation or eancellation of any wholesaler’s license or by partial recov-
ery upon the bond or by the exeeution of any new hond.

(5) DEPARTMENT SHALL CONTRACT; PREMIUM PAYMENT. The department shall con-
tract annually for surety bonds to be filed by wholesalers. A wholesaler may furnish
other surety satisfactory to the department in equal form and amount, The premiums on
the contracted surety bonds shall he paid from the appropriation made by s. 20.800 (1).

78.12 - Reports to department; computation of tax.. (1) GALLONS TO BE REPORTED.,
For the purpose of the administration of this section, (a) each intrastate receipt, ship-
ment or delivery of motor fuel shall be reported in U, S. standard liquid gallons (231
cubie inches) except that the department may upon written application therefor permit
the reported gallons as invoiced to the wholesaler by whom the shipment is received as
provided in s. 78.07 (1) (b); and (b) each interstate receipt, shipment or delivery of

motor fuel shall be reported in gallons as originally invoiced. ’

(2) RePORTS OF WHOLESALERS. Ior the purpose of determining the amount of his
liability to the state for the fax herein imposed, each wholesaler shall, not later than the
twentieth day 'of each month, file a monthly report with the department, on forms fur-
nished and prescribed by it. Sueh report shall contain a declaration by the wholesaler
that the statements contained therein are accurate and is a true return of the amount
of motor fuel tax due and shall be subseribed by the wholesaler or his duly authorized
agent and witnessed by 2 witnesses. Such report shall include the following:

(a) An itemized statement of the number of gallons of motor fuel he received (as
defined in s. 78.07) in this state during the next preceding month; .

(b) An itemized statement of the number of gallons of motor fuel he acquired tax
included in this state during the next preceding month; : .

(e) An itemized statement of the number of gallons of motor fuel exported from this
state pursuant to s. 78.01 (2) (a) during the next preceding month; .

(d) .An itemized statement of the number of gailons of motor fuel he sold to the U, S,
government or its agencies in this state during the next preceding month;

(e) An itemized statement of the number of gallons of motor fuel he sold to any post
exchange or other concessionaire upon any federal reservation in this state during the
next preceding month; _

(£) Sueh other information' as the department may reasonably require for the ad-
tinistration of the motor fuel tax. : ‘

(3) ReporTs oF OTHERS. " Any person, not a wholesaler or an authorized industrial
user, who uses any 'motor fuel in this state or who has in his possession any motor fuel
(other than that contained in the ordinary fuel tank' attached to a motor vehiele), npon
which the motor fuel tax has not been paid or the liability therefor has not been incurred
by any wholesaler in this state, shall file a report and make payment of the tax on such
motor fuel and shall be subject to this chapter in the same manner as is provided for
wholesalers. , ‘ ‘ o

(4) CoMPUTATION -OF TAX. Iiach wholesaler at the time of making his monthly ve-
port shall eompute and pay to the department the full amount of the motor fuel tax for

- the next preceding month, which shall be computed as follows: ) »

(a) From the total number of gallons of motor fuel received (as defined in s. 78.07)
by the wholesaler within this state during the next preeeding month shall be made the
following deductions: : | ,

1. That number of gallons of motor fuel received by the wholesaler within this state
and sold, used or otherwise disposed of during the next preceding month as set forth in
8. 78,01 (2);. -
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9. That number of gallons of motor fuel which is equal to one and one-half per cent
of the total number of gallons received by the wholesaler within this state, less any de-
ductions taken in s. 78.01 (2) during the next preceding month, to cover evaporation
and shrinkage.

(b) The number of gallons thus obtained shall be multiplied by six one-hundredths
and the resulting fignure expressed in dollars shall be the amount of the motoy fuel tax
for such preceding month.

78,13 Notice by wholesaler of discontinuance, sale or transfer  of his business;
final report. (1) Nowice rEQUIRED, Whenever any wholesaler doing business wider
this chapter ceases to be a wholesaler by reason of the discontinuance, sale or transfer of
his business, he shall notify the department in writing immediately of such discontinu-
ance, sale or transfer. Said notice shall give the date of discontinuance, sale or transfer
and in the event of the sale or transfer of his business, the name and address of the pur-
chaser or transferee thereof. ‘

(2) Fixan ruportTs. Every wholesaler shall, within 10 days after the discontinuance,
sale or transfer of his business takes effect or within 10 days after the cancellation or
revocation of his license except as otherwise provided in s. 78.68, make a report as re-
quired tnder s. 78.12 and pay all:motor fuel taxes and penalties-due the state.

78.14 Tax paid is public money.. Every wholesaler who sells or distributes any mo-
tor fuel for any purpose in this state shall collect  from the purchaser at the time of
such sale or distribution 6 cents per gallon on all such motor fuel sold or distributed,
and any and all sums so paid by the purchaser to the wholesaler as taxes upon such
motor. fuel, upon which the tax imposed by this chapter has not theretofore been paid,
are public money, the property of the state of Wisconsin. L

:78.15  Theft of tax moneys, If any wholesaler sells any motor fuel upon which the
tax imposed by this chapter has become due and has not been paid, all motor fuel tax
moneys received by such wholesaler because of said sale are trust funds in his hands and
the property of the state of Wisconsin. Any wholesaler who fails or refuses to pay
over.to the state the. tax on motor fuel at the time required in-this chapter, or who
fraudulently withholds or appropriates or otherwise uses such moneys or any portion
thereof . belonging to the state, is guilty of theft and shall be punished as provided by
law for the erime of :theft, irrespective of whether any such wholesaler has or claims
to have any interest in such moneys so received by him,

78.16 Broker and dealer defined. (1) BroxEr pErINED. “Broker” means every
person, other than a wholesaler or dealer, engaged in a brokerage business dealing in
motor fuel, ‘ o L

(2) DeaLer pEmNED. “Dealer” means every person, other than a wholesaler or
broker, engaged in business as a merchant or retailer dealing in motor fuel.

78.17 Brokers; registration, reportsi (1) No person shall act as a hroker for the
sale of motor fuel to be imported into and delivered to a purchaser in this state without
first registering as'a motor fuel broker with the department. Application for registra-
tion shall he upon forms prescribed by the department, shall be under oath and shall fur-
nish such information concerning the applicant as the department requires.

(2) Between the first and twentieth of each calendar month every registered hroker
shall make rveturn to the department on such forms as it shall preseribe, showing all sales
of ‘motor fuel made by him during the preceding month.

78.18 Records to be kept by brokers and dealers. Every broker and dealer shall
keep a true and acenrate record of all purehases of motor fuel, erude petroleum and spe-
cial fuels (as defined in s, 78.43) in such manner as to disclose the vendor, the quantity
purchased, the correct deseription of the eommodity and the means of transportation to
said broker and dealer, as well as all of the sales of such motor fuel, crude petroleum and
special fuels in such manner as to disclose the vendee, the guantity sold, the correct de-
seription of the commodity and the means of transportation from said broker or dealer
to the vendee. All such records required by this section shall be retained for a period of
3 years and shall at all times be available for inspection by the department which may
require a statement from said broker or dealer nnder oath reflecting the contents thereof.

7819 Refund for fuel destroyed. If any motor fuel in transit and consigned to
or in possession of a licensed wholesaler is destroyed by fire, lightning, storm, flood or
accident not caused by the wilful act of such wholesaler or any employe thereof, before
being sold or used by him, upon proper application therefor and proof of such destiue-
tion or loss satisfactory to the department, it shall authorize tax eredit or refund the
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amount of tax paid thereon. Such application or claim shall be filed with the department
within 15 days after the motor fuel is so destroyed or lost or the tax eredit or refund will
not be allowed,

78.20 Refund to retailers. (1) Any person who operates a service station, store,
garage or other place of business within this state for the vetail sale of motor fuel
therefrom who has paid the tax requived to be paid by this subchapter on the motor
fuel received into his storage at such place of business shall he reimbursed and repaid
one-half of one per cent of such tax to eover shrinkage and evaporation losses upon
making and filing a duly certified claim with the department on forms prescribed and
furnished by it which has been witnessed by 2 witnesses or acknowledged hefore a notary
publie, except this subsection shall not apply to any person who is licensed under this
subchapter as a wholesaler of motor fuel at such place of business.

(2) Such claim shall be filed not later than one year after the date of purchase of
the motor fuel or-the claim will not be allowed; hut if the final filing date falls on a
Saturday, Sunday or a legal holiday, the next secular or business day shall be the final
filing date. .

(8) The supplier shall furnish each retailer with the original invoice prepared at the
time of delivery, and the retailer shall send such original invoice to the department when
making claim for refund. The term “original invoice”, as used herein, means the top copy
and not a duplieate original or carbon ecopy of the original invoice. The original invoice
shall be printed or rubber stamped with the words “Original Invoice” and shall in addi-
tion eontain the following information: 1. date of sale, 2. name and address of supplier,
3. name and address of retailer (which name must be the name of the claimant and be
uniform on all invoices); 4. number of gallons purchased and the price per gallon, 5.
amount of Wisconsin motor fuel tax as a separate item, 6. receipt for payment. Double-
faced carbon paper shall be used hetween the original invoice and the first earbon copy.
A separate original invoice shall be used for each sale and delivery. The original invoice
shall be legibly written and the supplier shall comply with the foregoing requirements,

(4) On the filing of such claim, accompanied by the paid original invoice, the depart-
ment shall determine the amount of refund due. The department may make such investi-
gation of the correctness of the facts stated in such claim as it deems necessary. When the
department has approved such elaim it shall pay the claimant the reimbursement herein
provided-out of the moneys collected under this chapter to he used for carrying out this
section and shall return to the retailer said original invoiee at the time of said payment.
No claim for refund shall be denied or the payment thereof withheld for failure of the
original invoice to show the amount of the Wisconsin motor fuel tax as a separate item
if the amount of such tax is determinable from the information stated on the original
invoice.

(5) The right of any person to a refund under this section shall not he assignable
and the application for a refund shall be made by the same person who purchased the
motor fuel as shown in the invoice by the person selling the same, and by no other per-
son, and. the proceeds or amount of such refund as determined by the department shall
be paid to the person whose name appears on the seller’s invoice and to no other person,

History;: 1961 c, 599,

SuBcHAPTER 1T,
SPECIAL FUEL TAX,

78.40 Tax imposed; collected; exceptions. (1) AMOUNT OF TAX AND BY WHOM
PAID, An excise tax of 6 cents per gallon is hereby imposed on the use (as defined in
8.78.44) of special fuel. Said tax, with respeet to all special fuel delivered by a special
fuel dealer into supply tanks of motor vehicles in this state, shall attach at the time of
such delivery and shall he collected by such dealer from the special fnel user and shall
be paid over to the department as hereinafter provided. Said tax, with respect to special
fuel acquired by any special fuel user in any manner other than by delivery by a special
fuel dealer info a fuel supply tank of a motor vehicle, shall attach at the time of the
use of such fnel and shall be paid over to the department by such user as hereinafter
provided.

'(2) Exceprions. No tax is hereby imposed upon or with respect to the following :

" (a) Special fuel used by the United States or its agencies where such use is evidenced
by an exemption certificate exeented by an authorized representative of the U. S. gov-
ernment or ageney thereof certifying that the special fuel used is for the exclusive con-
sumption by the U. S. government or its agencies.

(b) Special fuel used by any post exchange or other concessionaire upon any federal
reservation within this state, but the tax on such special fuel shall be collected by the
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department from such post exchange or other concessionaire to the extent permitted
by federal law. ‘

(¢) Special fuel used by a common motor carrier as defined in ch. 194, when such
carrier cerfifies to the department that the motor fuel is for use in the operation of a
1(110toz~ ;zehicle for the urban mass transportation of passengers as defined in s. 71.18
2) (a). ‘

78.41 Department defined. “Department” means the state department of taxation.

78.42 Motor vehicle and mobile machinery and equipment defined, (1) “Motor
vehicle”, as used in this chapter, means any automobile, truck, truck-tractor, tractor,
bus, vehicle or other conveyance which is self-propelled by an internal combustion en-
gine or motor and licensed for highway use, except it does not include mobile machinery
and equipment,

(2) “Mobile machinery and equipment”, as used in this chapter, means a vehicle
whieh is self-propelled by an internal ecombustion engine or motor but not designed or
used primarily for the transportation of persons or property and only incidentally
operated or moved over a highway such as farm tractors, ditch-digging apparatus, power
shovels, drag lines, earth-moving equipment and machinery and road eonstruction and
maintenanee machinery such as asphalt spreaders, bituminous mixers, bucket loaders,
ditchers, leveling graders, finishing machines, motor graders, paving mixers, road rollers,
searifiers and earth-moving serapers. The foregoing enumeration shall not operate to
exclude other vehicles which arve within the general terms of this subsection, :

(3) Mobile machinery and equipment shall not inclnde dump trucks or self-propelled
vehicles originally designed for the transportation of persons or. property to which
machinery has been attached such as truck-mounted transit mixers, eranes, shovels, weld-
ers, air eompressors, well-boring apparatus, corn shellers, lime spreaders and feed
grinders.

78.43 Special fuel defined. “Special fuel” means and includes all combustible
gases and liquids suitable for the generation of power for propulsion of motor vehicles,
except that it does not include motor fuel as defined in s. 78.04.

78.44 Use defined. “Use,” as related to special fuel, means the receipt, delivery or
placing of special fuel by a special fuel user into the fuel supply tank or tanks of any
motor vehicle while such vehicle is within this state.

78.45 Special fuel dealer defined. “Special fuel dealer” means any person (includ-
ing the state of Wiseonsin and any political subdivision thereof, but not ineluding the
United States or its agencies except to the extent now or hereafter permitted by the con-
stitution and laws thereof) in the business of handling special fuel who delivers any part
thereof into the fuel supply tank or tanks of a motor vehicle not then owned or econ-

trolled by him.

78.46 Special fuel user defined. “Special fuel user” means the owner or other
person (including the state of Wisconsin and any political subdivision thereof, but not
including the United States or its agencies except to the extent now or hereafter per-
mitted by the constitution and laws thereof) responsible for the operation of a motor
vehicle at the time special fuel is placed in the fuel supply tank or tanks thereof while
such vehicle is within this state.

78.47 Special fuel license. No person shall act as a special fuel dealer in this state
unless such person is the holder of a valid special fuel license issued to him by the depart-
ment. Except for special fuel which is delivered by a special fuel dealer into a fuel
supply tank of ‘any motor vehicle in this state, no person shall use special fuel in this
state unless such person is the holder of a valid special fuel license issued to him by the
department. A copy of such special fuel license shall be required for each separate place
of business where special fuel is regularly delivered or placed into the fuel supply tank of
a motor vehicle. ;

78.48 Application; form; investigation; bond; issue. (1) Form. Application for
a special fuel license shall be made upon a form prepared and furnished by the depart-
ment. It shall be subseribed and sworn to by the applicant and shall contain such in-
formation as the department may reasonably require for the administration of this
chapter. .

(2) InvestigaTioN. The department shall investigate each applicant. No license
shall be issued if the department deems that (a) the application is not filed in good faith;
(b) the applicant is not the real party in interest and the license of the real party in
interest has been revoked for cause; or (¢) other reasonable cause for non-issuance exists.
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(3) Hearing, Before refusing to issue a license, the department shall grant the ap-
plicant a hearing of which he shall be given at least 5 days’ written notice.

(4) Issvm. If the application and hond are approved, the department shall issue a
license in as many copies as the licensee has places of business for which a special fuel
licenise is required. . : : - -

) (5) TrrM oF LiceNsE. A special fuel license is valid until suspended, revoked for
cause or canceled.

(6) TRANSTER FORBIDDEN. A special fuel license is not transferable to another person
or to another place of business.

_ (7) DispLaY oF TicENSE. Each license shall be preserved and conspienously dis-
played at the place of business for which issued. - ;

(8) DisconTINUANCE, Upon the discontinuance of the business licensed at any place,
the copy of the license issued for such place shall be immediately surrendered to the de-
partment.. o

(9) Bonp. No special fuel license shall be issued to any person or continued in force
for any person.unless such person has furnished a surety bond to the department payable
to the state of Wisconsin to seeure payment of any and all special fuel taxes and penal-
ties accrued under this chapter. The department shall prescribe the form and eontents
of the bond. The amount of the bond shall be determined by the department and the
amount may be increased or decreased as the department deems necessary but shall not
exceed $25,000 and shall not be less than $500. Section 78.11 (2), (3), (4) and (5) with
respect to wholesalers’ bonds shall apply to bonds furnished by special fuel licensees
under this subsection. ‘ .

78.49 - Reports to department; computation of tax. (1) REPORTS OF SPECIAL FUEL
LICENSERS. For the purpose of determining the amount of his liability to the state for
the tax herein imposed, each special fuel licensee shall, not later than the twentieth day
of each month, file a monthly report for the next preceding month with the departz‘nmit
on forms furnished and prescribed by it. Such report shall contain a declaration by the
special fuel licénsee that the statements contained therein are accurate and are a true
return of the amount of special fuel tax due and shall he subscribed by the special fuel
licensee or his duly authorized agent and witnessed by 2 witnesses. The report shall
show, with reference to each location at which special fuel is delivered or placed by such
special fuel licensee into a fuel supply tank of any motor vehicle, such information as the
department may reasonably require for the proper administration and enforcement of
the special fuel tax. The department shall give due consideration to the varying types of
operations and transaetions in specifying the information required. :

(2) ReporTs OF OTHERS. Any person, not a special fuel licensee, who uses any special
fuel in this state upon which the special fnel tax has not been paid or the liability there-
for has not been inewrred by any special fuel licensee in this state, shall file a teport and
make payment of the tax on such special fuel and shall be subject to this chapter in the
same manner as is provided for special fuel licensees. '

(3) CompuTaTION OF TAX. Iach special fuel licensee at the time. of making his
monthly report shall compute and pay to the department the full amount of the special
fuel tax for the next preceding month, which shall be computed as follows: the number -
of gallons of special fuel delivered or placed by such special fuel licensee into the fuel
supply tanks of motor vehicles shall be multiplied by six one-hundredths and the re-
sulting figure expressed in dollars.

78.50 Notice by special fuel licensee of cessation, sale or transfer of his business:
final report. (1) Norice REQUIRED. Whenever any special fuel licensee ceases to peri
form any of the acts for which a special fuel license is required, he shall notify the de-
partment in writing. Said notice shall give the date of cessation, and in the event of sale
or transfer of his business, the name and address of the purchaser or transferee thereof,

(2) Finan reporT. Every special fuel licensee shall, within 10 days after such cessa-
tion, sale or transfer of his business takes effect or within 10 days after the cancellation
or revocation of his license, except as otherwise provided in s. 78.68, make a report as
required in s. 78.49 and pay all special fuel taxes and penalties due the state.

78.51 Theft of special fuel tax moneys. All sums paid by a purchaser of special
fuel to a special fuel dealer as special fuel taxes, which have not theretofore heen paid
to the state, are public moneys, the property of the state of Wisconsin. Any special fuel
dealer who fails or refuses to pay over to the state the tax on special fuel at the time re-
quired in this chapter, or who fraundulently withholds or appropriates or otherwise uses
such moneys or any portion thereof belonging to the state is guilty of theft and shall be
punished. as provided by law for the erime of theft, irrespective of whether such special
fuel dealer has or claims to have any interest in such moneys so received by him.
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78.52 - Separate fuel supply tanks required; exception, Fivery motor vehicle oper-
ated by special fuel shall be equipped with a special fuel supply tank separate from
and in no way connected to any cargo tank on or attached to such motor vehicle, except
that any motor vehicle which is not so equipped on September 1, 1953 and which has
a direct fuel supply line from the cargo tank to the motor of such vehicle shall he ex-
cluded from this requirement for the period that such motor vehicle is operated by the
same owner and is not so equipped, and such cargo tank shall not be considered to be
the fuel supply tank of that motor vehicle; provided that such motor vehicle, which is
not so equipped, shall have an aceurate metering device installed in the fuel supply line
to measure the amount of special fuel consumed in the operation of such motor vehicle.
The number of gallons of special fuel so consumed, as determined by such metering
deviee, shall be multiplied by six one-hundredths of the resulting figure expressed in
dollars which figure shall be the special fuel tax due to the state therefor. The payment
of the special fuel tax so computed shall be made to the state in the same manner as

provided in s. 78.49.

78.53 Presumption. For the purpose of enforcing this chapter, it shall be prima
facie presumed that all special fuel received by a special fuel dealer or a special fuel user
into storage and dispensing equipment designed to fuel motor vehicles is to be transferred
or delivered by the special fuel dealer or special fuel user into the supply tanks of motor
vehicles.

Suscuapter IIT,

" PROVISIONS COMMON TO MOTOR FUEL TAX AND SPECIAL FUEL TAX.

78.65 Suspension and revocation of licenses. (1) If a wholesaler fails to main-
tain at any licensed location the minimum storage eapacity required by s. 78.09 (1) or if
a wholesaler or special fuel licensee violates any provision of this chapter, and the de-
partment deems good cause exists for suspension or revoeation by reason of such viola-
Hon, it may suspend sueh person’s license, or, after a hearing of the charges is held, it
may. revoke such license. No license shall be suspended unless the holder thereof has been
dul- notified of a hearing to be held on the charges, and no license shall be revoked until
o ‘v the holder thereof has been duly notified of a Hearing and has been afforded an op-
v tunity to appear and testify. The department shall notify said licensee in writing

‘the time and place a hearing of the charges shall be held. Such notice shall contain a

atement of the alleged violation, and shall be served upon the licensee at least 10 days
vior to said hearing, either hy delivery of the same personally to the licensee, or by
mailing the same by registered mail fo the address of said licensee as shown in the appli-
cation for a license theretofore filed by said licensee. At the time and place fixed in said
notice, the department shall proceed to a hearing of the charges, and the licensee shall be
aftorded an opportunity to present in person or by connsel such statements, testimony,
evidence and argunment as may be pertinent to the charges or to any defense thereto.
The department may continue such hearing from time to time but not to exceed a period
of 60 days. After such hearing, the department shall rescind the order of suspension, if
any exists, and good cause appearing therefor shall either suspend the license for a
given period of time or revoke the license.

(2) No hearing shall be afforded in those instances where the licensee has auto-
‘matically revoked his license pursuant to s. 78.11 or 78.68.

(8) Upon the suspension or revocation of any license, the department shall request
the holder thereof to surrender to it immediately all copies of licenses issued to him, and
the holder shall surrender promptly all such copies to the department.

78.66 Records to be kept by wholesalers and special fuel licensees. (1) Every
wholesaler and special fuel licensee shall keep a record of all purchases, receipts, sales,
distribution and consumption of each kind or trade name of motor fuel, crude petroleum
and special fuel.

(2) Every licensee shall keep true and accurate records of all stocks of motor fuel,
crude petrolenm and special fuels on hand. Every licensee shall take a physical inventory
of motor fuel, erude petroleum and special fuels on hand at each licensed location at the
close of business on the last day of every month.

(3) Every licensee shall retain the reeords of the inventory required by sub. (2) and
all other records required by this section available for the inspection by the department
for a period of 3 years, and upon demand of the department, any licensee shall furnish
a statement under oath reflecting the contents of any record to be kept under this section.

78.67 FExtension of final filing date when the final date falls on Saturday, Sunday or
legal holiday. When the final date provided in ss. 78.01, 78.12, 78.13, 78.17, 78.49, 78.50,
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78.68, 78.75, 78.76 and 78.78 for the filing of any report or for the remittance of any tax
or penalty falls on a Saturday, Sunday or legal holiday, the next secular or business day
shall be the final date. Any such report or remittance which is delivered to the depart-
ment by United States mail shall be considered timely filed or remitted if the envelope
in which it is mailed is properly addressed to the department and postmarked before mid-
night of the final date,

78.68 Tailure to report, pay tax, (1) CALENDAR MONTH REPORT AND TAX, PROCE-
DURE, PENALTIES. (a) If any licensee fails, neglects or refuses to file a motor fuel or
special fuel tax report for any calendar month when due, the department shall send a
written demand to file such report to the licensee by registered mail addressed to said
licensee at the address of the principal place of business of said licensee within 10 days
after the due filing date of said report. A penalty of $10 is hereby imposed for failure,
neglect or refusal to file such report when due and if such report is not filed and the
penalty paid within 20 days from the date when such report was due the license of said
licensee shall he automatically revoked.

(b) If any licensee fails, neglects or refuses to make tax payment for any calendar
month when due, the department shall send a written demand for payment to the licensee
hy registered mail addressed to said licensee at the address of the principal place of husi-
ness of said licensee within 10 days after said payment was due. A penalty of $15 is
hereby imposed for the first failure, neglect or refusal within a calendar year to make
such tax payment when due and a penalty of 10 per cent of the amount of tax due hut
not less than $15 is herehy imposed for each suceessive failure, neglect or refusal to make
stuch tax payment when due within the same calendar year. If tax remittance was made
when due but by a defeective bank check, the department may waive the penalty if it ap-
pears to the department that the defect was not intentional and the defect is corrected
promptly. If such tax and penalty are not paid within 20 days from the date when due,
the license of said licensee shall he automatically revoked and the department shail de-
termine the amount of tax due and shall proceed to collect such motor fuel or-special
fuel tax and penalty in the manner provided in this chapter.

(2) INCORRECT OR INCOMPLETE REPORTS, UNPAID TAX, TAX ESTIMATED, PENALTIES; If
any licensee makes and files any incorrect or incomplete report, or fails, negleets o " a-
fuses to pay all the tax for any calendar month, the department, upon discovering id
incorrect or incomplete report or unpaid tax, shall estimate the motor fuel or special 3 1
receipts or distributions of said licensee, hased upon such information as is available
its office or clsewhere, and shall determine the amount of any motor fuel or special fi
tax still due from said licensee and shall add to said amount a penalty of 15 per cet
thereof for failure, neglect or refusal to pay said tax, except that if it appears to the de-
partment that any unpaid tax was dué to an unintentional misealculation on the report,
the 15 per cent penalty shall be waived. The department may also waive any penalty
amounting to $6 or less if it appears to be in the best interest of the state to do so. Such
waivers of tax penalty shall be voided if said tax is not paid within one month after the
date of demand as provided for in this subsection. The amount so fixed shall be prima
facie evidence of the correctness of said estimate. The department shall send a written
demand for any amended report vequired and for payment of said tax and penalty to
the licensee by mail addressed to said licensee at the address of the principal place of
business of said licensee. If such amended report is not filed or if the tax and penalty
due are not paid within 2 months from the date of said demand, the license of said
licensee shall be automatically revoked and the department shall prepare such amended
report and proceed to collect such motor fuel or special fuel tax and penalty in the
manner herein provided.

(3) FiwaL rEPORT, UNPAID TAX., A penalty of $10 is hereby imposed for failure,
neglect or refusal to file a final report and a penalty of 10 per cent of the amount of tax
due but not less than $15 is hereby imposed for failure, neglect or refusal to pay the
tax as required in ss. 78.13 (2) and 78.50 (2).

(4) DELINQUENT TAXES, COLLECTION. Whenever any licensee has become delinquent
in the payment of such tax then all taxes on all motor fuel received (as defined in s.
78.07) or special fuel used (as defined in s. 78.44) by such licensee since the date when
the delinquency oceurred shall forthwith become due and payable upon demand of the
department. Thereupon all such additional taxes unpaid shall be subject to collection in
the same manner as a delinquent motor fuel or special fuel tax and for such purposes
s. 78.70 relating to attachment shall apply.

(5) Tax EvVASION PREVENTED., Before any tax becomes due, if the department has
reason to believe that any licensee intends or is likely to evade or attempt to evade pay-
ment of such tax when due, or intends or is likely to convey, dispose of, or conceal his
property or ahscond from the state, or.do any other act which would render the state
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insecure in collecting such tax when due, the department may demand payment forth-
with of all taxes upon all motor fuel received (as defined in s, 78.07) or speeial fuel used
(as defined in s. 78.44) by said licensee, which shall immediately become payable and
collectible as if delinquent, and the property of such licensee shall be subject to attach-
ment as provided in s. 78.70.

78.69 Payment of tax is condition precedent to action to test validity; procedure
to recover taxes paid. No suit shall be maintained in any eourt to restrain or delay
the collection or repayment of the taxes herein imposed and to be paid by the licensee.
The aggrieved licensee shall pay over all taxes and penalties when due, and if paid under
protest, shall at the time of making payment file a protest under oath setting forth the
amount or part of said payment alleged to be paid over under protest and wrongfully
collected by the department, and the reasons why the whole or said part thereof was
wrongfully collected. If so paid under protest, the licensee may at any time within 90
days from the date of such payment sue the state in the eirecuit court of the county in
which said licensee conducts his business to recover the taxes and penalties so paid with
legal interest thereon from the date of payment, If it is finally determined that said
taxes and penalties, or any part thereof, were wrongfully paid, the department of ad-
ministration shall issue its warrant on the state treasurer for the amount of such taxes
and penalties so adjudged to have been wrongfully paid, together with interest thereon,
and the treasurer shall pay the same out of the state highway fund,

78.70 Actions to collect tax and penalties; injunction, receiver, attachment, gar-
nis uent; assessment constitutes prima facie evidence. (1) ACTION TO COLLECT TAX;
INJUNCTION AND RECEIVER. If a licensee fails or refuses to pay motor fuel or special fuel
tax moneys after demand made therefor by the department, such delinquent tax moneys
" together with the tax penalties provided for in s. 78.68 shall be recovered by and in the
name of the state, and the attorney general or proper distriet attorney is authorized and
dirvected to institute suit therefor in any court of eompetent jurisdiction against said
licensee, or his surety, if any, or both. In the event such suit or attachment as hereinafter
provided for is instituted, wpon application made by the attorney general or distriet
attorney, the court may, without requiring any bond, enjoin and vestrain the defendant
from consuming, distributing, selling or offering to sell any motor fuel or special fuel
- ihject to said motor fuel or speeial fuel taxes until any judgment and costs imposed in

aid suit or attachment have been paid, and the court shall, upon applieation by the at-
.orney general or distriet attorney, appoint a veceiver of the property and husiness of the
delinquent defendant for the purpose of impounding the same as security for any judg-
ment which has heen or may be recovered, and said taxes and penalties shall constitute a
first and prior lien against the property of said licensee, including all property of what-
soever nature belonging to him whether used in his business or otherwise, and which lien
shall be paramount and superior to any other lien, of whatever nature, against said prop-
erty, whether attaching prior or subsequent to the time when said taxes became due.

(2) Arracmamxt. Said motor fuel or special fuel tax shall also be collectible and
enforeeable by a writ of attachment brought by the attorney general or district attorney
in the name of the state against the lands, goods, chattels, credits or other personal prop-
erty of the licensee, and for the purpose of this section, said licensee shall be deemed to
be a nonresident of the state of Wisconsin, and such attachment shall be governed in all
respects by the provisions of law relating to attachments against nonresidents, but no
attachment bond shall be required of the state, nor shall an indemnity hond be required
or demanded of any sheriff or constable serving such wrif of attachment, and no sheriff
or constable shall be liable in damages on account of levying any attachment when acting
under the divection of the attorney general or such district attorney.

(3) GarnisEMENT. The sheriff or constable shall also summon the persons named in
caid writ of attachment as garnishees, and all persons within his eounty whom the attorney
peneral or district attorney shall designate as having any property, effects, choses in
action or credits in their possession or power, belonging to the defendant, or who are
in anywise indebted to such defendant, the same as if their names had been inserted in
sueh writ.

(4) ASSESSMENT CONSTITUTES PRIMA FACIE EVIDENCE, In any action or proeceeding
for the collection of the tax from the lcensee, or any penalties imposed in connection
therewith, an assessment by the department, made pursuant to this chapter, of the amount
of the motor fuel or special fuel taxes, or any penalties imposed in connection therewith,
due from the licensee, shall constitute prima facie evidence of the claim of the state, and
the burden of proof shall be upon the licensee to show that the assessment was incorrect
and contrary to law. )

(5) No warver, Nothing in this section shall be construed as forfeiting or walving
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any right to collect said tax and penalties by an action upon any hond that may he filed
with the department under this chapter, or by suit, or otherwise, and in case such suit,
action or proceeding has heen instituted for the collection of said tax, such suit, action
or other proceeding shall not be construed as waiving any other right herein provided.

78.71 Motor fuel and special fuel taxes are preferred claims. If the property of
any licensee is seized npon any mesne or final process of any court of this state, or when
the husiness of any licensee is suspended by the action of ereditors or put into the hands
of any assignee, receiver or trustee, all motor fuel or special fuel tax moneys and penal-
ties due the state from such licensee shall be considered preferred claims and the state
shall be a preferred creditor and shall be paid in full.

78.72  Precedence of actions to enforce this chapter. All proceedings and hearings,
civil or eriminal, arising nnder this chapter shall have priority in hearing and determina-
tion over all other civil proceedings in any court except election contests, criminal and
other cases in which the public is the moving party.

7873 Criminal penalties. (1) Acrs FORBIDDEN. Any person who:

(a) Displays, or causes or permits to he displayed, or has possession of, any license
knowing the same to be fictitious, or to have been suspended, canceled, revoked or altered; .

(b) Lends to, or knowingly permits the use by, one not entitled thereto, any license
issued to the person lending it or permitting it to be used; '

(¢) Displays or represents as his own any license not issued to the person displaying
the same; .

(d) Uses a false or fictitious name or gives a false or fictitious address in any appiica-
tion or form required by this chapter, or otherwise commits a frand in any applieation,
record, report or claim for refund; or .

(e) Uses any false or fietitious name or gives any false or fictitions address when pur-
chasing or obtaining motor fuel or special fuel from any source for sale or consumption
in this state shall be fined not less than $100 nor more than $500 or imprisoned in the
county jail for not to exceed 6 months or both. : ‘ :

(2) SELLING WITHOUT A LICENSE. Iach day in which any person acts as a licensee
withont a license shall constitute a separate offense, and for each such offense such person
shall be fined not more than $5,000 or imprisoned in the county jail for not less than 6°
days nor more than one year or both.

(3) ATTEMPT TO ASSIGN LICENSE. Any person who assigns or attempts to assign a
license issued under this chapter, or who fails to display his license conspicuously at his
place of husiness, shall be fined not more than $25 or imprisoned for not more than 10
days for each such offense. ‘

(4) FAILURE TO REPORT OR PAY., Any person who fails or refuses to make a report
or payment as provided in this chapter shall be fined not more than $5,000 or imprisoned
in the county jail for not less than one year nor more than 10 years or hoth.

(5) OanrBUS PROVISIONS. Kxcept as otherwise provided in subs. (1), (2), (3) and
(4}, any person violating any provision of this chapter shall be fined not less than $25 nor
more than $500 or imprisoned not more than 6 months or hoth.

78.74 Remedies and penalties are cumulative, All of the remedies, prosecutions
and penalties under this chapter shall be cumnulative; no action for recovery of one penalty
shall be a bar to or affect the recovery of any other penalty or be a bar to any eriminal
prosecution. ‘

78.75 Refund for fuel not used on highways; procedure, claim unassignable. (1)
(a). Any person who consumes motor fuel or special fuel, upon which has been paid the
tax required to be paid under this chapter, for any purpose other than operating a motor
vehicle upon the public highways, shall be reimbursed and repaid the amount of the tax
so paid upon making and filing a duly certified claim, witnessed by 2 witnesses or acknowl-
edged before a notary publie, with the department, upon forms prescribed and furnished
by it. The department shall distribute forms in sufficient quantities to each county elerk.

(b) Such claim must be filed not later than 6 months after the date of purchase of
the motor fuel or special fuel, or the claim will not be allowed; provided, however, if the
final filing date falls on a Saturday, Sunday or a legal holiday, the next secular or business
day shall be the final filing date.

(e) The seller, upon request, shall furnish each purchaser with the original invoice
prepared at the time of delivery, and the purchaser shall send such original invoice to
the department when making claim for refund. The term “original invoice”, as used
herein, means the top copy and not a duplicate original or earbon copy of the original
invoice. The original invoice shall be printed or rubber stamped with the words “Origi-
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nal Invoice” and shall in addition confain the following information: 1. date of sale,
2. name and addvess of seller, 3. name and address of purchaser (which name must: be
the name of the claimant), 4. number of gallons purchased and the price per gallom,
5. amount of Wisconsin motor fuel or special fuel tax paid as a separate item, 6. receipt
for payment. Double faced carbon. paper shall be used between the original invoice
and the first carbon copy. A separate original invoice must be used for each sale and
delivery. The original invoice shall be legibly written and shall comply with the fore-
going requirements. The' claim shall state whether or not the applicant owns an. auto-
mobile or trueck or any other motor-driven machinery or appliance which consumes
motor fuel or speecial fuel; the total number of gallons of motor fuel or special fuel
purchased ; the number of gallons of such motor fuel or special fuel purchased on which
refund is claimed; a detailed statement of the consumption of such motor fuel or special
fuel on which 1efund is elaimed, deseribing the machinery, equipment or appliance in
which consumed, giving the sevial or manufactu1e1 s number of the motor and the ap-
proximate number of gallons consumed in each; or if such fuel were not conswumed in
any such machinery, equipment or appliance, then a deseription of the purposes for
which the fuel was consumed with the approximate number of gallons consumed for
each purpose; a statement whether or not deduction has been made for motor fuel or
special fuel eonsumed in:applicant’s automobile or truck; and such other information
as the department may deem necessary.

(d) A duplicate original invoice may he nsed to support a claim for refund when
accompanied by an affidavit by the purchaser that the original i invoice has heen lost or de-
stroyed. The seller, when issuing such duplicate original invoice, shall indicate on the face
of the invoice that 1t is a duphcate 011g1na1 invoice and such invoice shall contain the same
information as in the original invoice.

‘(e) On the filing of such claim, accompanied by the paid ougmal invoice, the depalt-
ment shall' determine the amount of refund due. The department may make such investi-
gation of the correctness of the facts stated in such claim as it deems necessary. When the
department has approved such claim, it shall pay the claimant the reimbursement herein
provided, out of the moneys collected under ch. 78 to be used for carrying out this section.
N¢ refund shall be claimed by or allowed to any person on account of any motor fuel or
srsecial fuel carried from this state in the ordinary fuel tank of a motor vehicle. -

(f) The penalty provided in this chapter for presenting a false or fraudulent’ state-
aent shall be printed in full on the claim form.

(2) The right of any person to a refund under this chapter shall not be assignable
and the application for a refund shall be made by the same person who purchased the
motor fuel or special fuel as shown in the invoice by the person selling the same, and by
no other person, and the proceeds or amount of such refund as determined by the depart-
ment shall be paid to the person whose name appears on the seller’s invoice and to no other
person.

78.76 Importation in v‘ehicle tanks regulated; taxes, (1) Every person who pur-
chases or obtains motor fuel or special fuel outside of this state and operates any motor
vehicle into this state upon the public highways of this state and transports motor: fuel or
special fuel in the fuel supply tank or tanks attached or unattached to said motor vehicle:
for the sole purpose of operating said vehicle, shall pay the Wisconsin motor fuel or special
tuel tax on the gallons consumed by such motor vehicle while operated on Wisconsin publie
highways, except that this section shall not apply to any motor vehicle coming into this
state with a motor fuel or special fuel tank capacity not to exceed 20 gallons. Payment of
the tax shall be made by purchase ¢f motor fuel or special fuel within Wiseonsin of such
gallonage as is eguivalent to the gallonage. consumed while operating such motor vehicle
on the public highways of Wisconsin, or by direct remittance to the department. If deemed
necessary to determine the amount of tax due or.to prevent tax evasion, the department
may: require any such person to report on forms prescribed by it, and to pay taxes in the
same manner as is provided for licensees. Every person required to make returns and pay
the tax herein imposed shall he subject to all provisions of this chapter and all fines and
penalties herein imposed for violations thereof.

"(2) Every person regularly or habitually operating motor vehicles upon the publie
highways of any other stdate and using in gaid motor vehicles motor fuel or special fuel
purchased or obtained in 'this state, shall be allowed a credit or refund equal to the tax
on said motor fuel or special fuel actually paid to the state in which it is nsed, but not to
exceed the tax imposed on said motor fuel or special fuel by this state, except that this
subseetion shall not apply to any motor vehicle going into such other state from this state
with not to exceed 20 gallons of motor fuel or special fuel in its tanks or with a motor
fuel or special fuel tank capacity not to exceed 20 gallons. No such eredits or refund
shall be allowed for taxes paid to any state which imposes a tax upon motor fuel or
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special fuel purchased or obtained in this state and used on the highways of such other
state, and which does not allow a similar credit or refund for the tax paid to this state on-
motor fuel or special fuel purchased or aequired in such other state and used on high-
ways of this state. Every person claiming a credit or refund shall, within 30 days after
the tax to such other state i paid, file a réportin stich form as is prescribed by the de-
partment, together with such proof of the payment of the tax and of the fact that it was
paid on motor fuel or special fuel purchased or obtained within this state as the depart-
ment may require. Any such claimant not required so to do under sub. (1) shall make
and file returns in the same manner and containing the same information as required by
persons to-whom sub. (1) is applicable. This subsection shall supersede any provision
of this chapter in conflict therewith. :

(8) The department is hereby empowered to enter into reciprocal agreements with
the appropriate officials of any other state under which it may waive all or any part of
the requirements imposed by this section upon those who use motor fuel or special fuel
upon which the tax has been paid to such other state, provided that the officials of such
other state grant equivalent privileges with respect to motor fuel or special fuel used in
suich other state but upon which the tax has been paid to Wisconsin.

78.77 = Registration of transporters; records to be kept. (1) No person shall trans-
port motor fuel or special fuel by truck, trailer or semitrailer or other vehicle on any
highway in this state (a) from a point without this state to a point within this state, or
(b) froma point within this state to a point without this state, or (c¢) for hire as defined
in s. 194.01 (15), unless each such vehicle so used is registered with the department and
unless the registration number furnished by the department for the vehicle preceded by
the letters W. D. T. (meaning Wisconsin Department of Taxation) is prominently dis-
played thereon by painting the same on each side and on the rear of the vehicle in char-
acters not less than 5 inches in height with a stroke not less than three-fourths inch)in
width. The registration. shall expire annually on June 30. Application for registratjon
shall be.upon forms prescribed by the department, shall be under oath, and shall furnish
such information concerning the applicant as the department may require. The applica-
tion shall show the name and address of the applieant, a description of the truck, trailer
or semitrailer, the license number and the state in which issued, the name and address of
the licensee, the capacity in gallons of the fuel tank or tanks, the serial number of thi
trailer or semitrailer, and the serial and motor number of the truck.

. (2) BEvery person transporting motor fuel or special fuel upon the highways of this
state, who obtains the motor fuel or special fuel from a refinery, marine terminal, pipe
line terminal, pipe line tank farm or place of manufacture shall, while transporting the
motor fuel or special fuel, have with him a copy of the loading ticket or manifest pre-
pared and furnished by the refinery, marine terminal, pipe line terminal, pipe line tank
farm or place of manufacture where loaded, which shall be serially numbered and shall
show the date of loading, name of refinery, marine terminal, pipe line terminal, pipe line
tank farm or place of manufacture where loaded, point of origin, name of shipper, kind
of motor fuel or special fuel and number of gallons. Kach such shipment of motor fuel
or speeial fuel by truek, trailer, semitrailer or other vehicle shall have one manifest, and
only one, covering the entire load. Delivery into this state of any such shipment inter-
state. must be made to one destination only, and the name of the person to whom delivery
is to be made and the destination shall be shown on the manifest and a copy of the mani-
fest shall be presented at the time of delivery to the person to whom delivery is made. De-
livery of any such shipment intrastate may be made to one or more unlicensed places of
business at the direction of the licensed wholesaler whose name and address appear on
the manifest and for whose account such shipment is made provided his copy of the
manifest is supported by delivery tickets each showing the manifest number and com-
plete information concerning the delivery and the original or copy of such delivery ticket
is at the time of delivery presented to the person to whom any part of the shipment is
delivered, except any remaining balance from such shipment after such deliveries may be
delivered to any licensed place of business within this state of the licensed wholesaler for .
whose account such shipment was made, but no such balance shall be returned to the
place of ovigin. No shipment of motor fuel or special fuel originating at a refinery, ma-
rine terminal, pipe line terminal, pipe line tank farm or place of manufacture in this
state shall be delivered in part to a location within this state and in part to a location
without this state. Hvery person so transporting motor fuel or special fuel shall keep
complete and accurate records of all motor fuel and special fuel so transported.

(3) Any person who transports motor fuel or special fuel upon the highways of this
state by truck, tractor, trailer, semitrailer or any vehicle which is not required to be reg-
istered under sub. (1) shall have his name and address painted on each side of the vehicle
not less than 5 inches in height; if the vehicle is operated by a licensee duly licensed in
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{his state, the trade insignia or trade name regularly used by such licensee for tank ve-
hicle identification together with the name of the city from which the vehicle is custom-
arily operated may be substituted for the name and address of the licensee. Such person
shall keep complete and accurate records of all motor fuel or special fuel purchased, eon-
sumed, sold or otherwise distributed.

(4) No person transporting motor fuel or special fuel upon the highways of this
state or any person who has custody of the reeords of motor fuel or special fuel trans-
ported upon the highways of this state shall refuse at any time to divulge to the depart-
ment, its agents or employes any information demanded by the department, its agents or
employes concerning motor fuel or special fuel transported or being transported.

(5) Book records, sales tickets, invoices, delivery tickets, bills of lading, loading
tickets or manifests, and other papers pertaining to the transportation, purchase, sale or
distribution of motor fuel and special fuel shall be retained for a period of 3 years and
during such time shall be subject to inspection by the department.

78.78 Reports by transporters; exceptions. (1) Every agent or employe of every
railroad company, street, suburban or interurban railroad company, pipe line company,
motor truck or motor tank ear company, water transportation eompany, and every other
common earrier transporting motor fuel or special fuel, either in interstate or in intra-
state commerce, which originates at or is destined to a point in thig state, and every per-
son transporting motor fuel or special fuel interstate, which transportation originates at
or is destined to a point in this state, who has the custody of books and records showing
such transportation, shall report all such transportation to the department on forms pre-
seribed and furnished by it. This subsection shall not apply to local distribution of motor
fuel by persons in bordering states licensed by the department under s. 78.09 (2) (a) for
motor fuel distributed by them into the loeal trading area specified or to persons in this
state similarly licensed by a bordering state for comparahle purposes.

/ (2) The reports shall cover monthly periods, and shall be filed with the department
ot or before the 30th day after the close of the month covered by the report, and shall
contain the following information: the name and address of the transporter, the month
amd year eovered by the report, the date of unloading, the initials and number of the
éar if shipped by rail, the loading ticket or manifest number and the registration number
vequired by s. 78.77 if shipped by truck transport, the name of the consignor, the point
of origin, the name of the eonsignee, the name of the person to whom delivery has in fact
been made if other than the original named consignee, the point of unloading, and the
quantity of each shipment in gallons, classified as gasoline, casing-head or natural gaso-
line, henzol, benzine, naphtha, low flash power fuel, kerosene, distillate, liquefled pe-
troleum gas, or other petroleum product.

78.79 Duty of department to enforce this chapter; promulgate rules. The depart-
ment shall enforce this chapter and see that all violations thereof are promptly prose-
cuted, and that all moneys received by licensees and other persons and in their hands as
trust funds and due the state arve recovered and collected. The department may promul-
gate reasonable rules relating to the administration and enforcement of this chapter, and
rules to govern its proceedings and to regulate the mode and manner of all investigations
and hearings.

78.80 Visitorial and inquisitorial power of department; information and evidence
not public; penalty for disclosing same. (1) The department, or any deputy, employe
or agent appointed in writing, is authorized at any time during the business day to exam-
ine the books, records, papers, receipts, invoices, storage tanks and any equipment of any
wholesaler, broker, dealer, special fuel licensee or other person, purchaser or common
carrier, pertaining to motor fuel, crude petroleum or special fuels to verify the truth and
aceuracy of any statement, report or return, or to ascertain whether or not the taxes im-
posed by this chapter have been paid or to determine the financial responsibility of any
licensee for the payment of motor fuel or special fuel taxes. The department is further
authorized to redetermine taxes and to allow eredits for overpayments due to error.

(2) The department may hold hearings, issue subpoenas duces tecum, administer oaths
to witnesses, take the sworn testimony of any person and cause it to be transeribed into
writing and eonduct such investigations as it may deem necessary. If any wholesaler,
broker, dealer, special fuel licensee, purchaser or common carrier, or any other person
refuses access to said books, records, papers, receipts, invoices, storage tanks and other
equipment, and if any witness fails or refuses fo obey any subpoena or subpoena duces
tecum or fails or refuses to testify before the department, then the department shall cer-
tify the names and facts to any court of competent jurisdiction and the court shall enter
sueh order as the enforcement of this ehapter and justice shall require.

(3) Any information obtained by the department as a result of the reports, inves-
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tigations, examinations or verifications herein required shall be confidential, except when
required fo be disclosed in a court of law, and any person who divulges such information
shall be fined not less than $50 nor more than $500 for: each offense; provided that this
provision shall not be construed to mean that such information or evidence is privileged
when used by the state or any representative thereof in any proceeding to collect the
motor fuel or special fuel taxes or in any proseention for violation of the provisions of
this chapter or when used by a legislator or a legislator-elect for the purpose of legis-
lation; and provided that the gallonage reported by, the amount of tax assessed against
and the amount of tax paid by the wholesaler, broker, dealer, special fuel licensee or
any other person shall be and remain reeords open to the inspection of the publie, and
may he published by the department; and provided that information coneerning sus-
pected violations of other state laws or regulations may be referred by the department
to the proper enforcemeént agencies.

78.81 Attorney general and district attorney to prosecute; place of trial.’ (1) Upon
request of the department, the attorney general or proper distriet attorney shall prose-
cute any action to enforee this chapter. ' o ‘ ' :

(2) Any action brought under this chapter may he brought either in the eireuit court
for Dane eounty or in the proper eourt in the county wherein the defendant resides or
has its prineipal place of business.

History: 1961 ¢, 495,

78.82 Municipalities not to tax motor fuel or special fuel. No county, city, village,
town or other political subdivision shall levy or eollect any excise, license, privilege or
oeeupational tax upon motor fuel or special fuel or upon the buying, selling, handling or
consuming of motor fuel or special fuel. :

78.83 Reciprocity as to information. The depariment shall, upon request’ froxn
officials to whom are entrusted the enforecement of the motor vehicle fuel tax laws of any
other state or of the U. 8. government, forward to such officials any information which it
may have relative to the manufacture, receipt, sale, use, transportation or shipment by
any person of motor fuel, erude petroleum and special fuels, provided such other state
or the U, 8. government provides for the furnishing of like information. P

78.84¢ Department shall estimate administration costs, At the beginning of each

fiseal year the department shall estimate the costs to be incurred relating to the admin-
istration of the tax on motor vehicle fuels imiposed by ch. 78 and the payment of premiwmm
on contracted bonds furnished under s. 78,11 (5) and shall certify such cost estimates to
the department of administration whieh shall forthwith draw its warrant on the highway
fund for such amount and deposit such proceeds in the general fund. The estimated costs
of administering the tax on motor vehicle fuels imposed by ch, 78 and the estimated costs
of paying premiums on contracted bonds furnished under s, 78.11 (5) shall be adjusted to
actual costs on the cash basis per the records of the department of administration as of
June 30 following, and such adjustment shall be reflected in the fund transfer covering
cost estimates for the ensuing. year pursuant.to this subsection, .





