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967.01 Jury trail; waiver, (1) Except as otherwise provided in this chapter,
criminal cases in courts of record shall be tried by a jury of 12, drawn as preseribed in
ch. 270, unless the defendant waives a jury trial in writing or by statement in open
court, entered in the minutes, with the approval of the court and the consent of the
state. A defendant charged with a misdemeanor in county court waives trial by a jury
of 12 if he elects to be tried by a jury of 6.

(2) At any time before verdict the parties may stipulate in writing or by statement in
open court, entered in the minutes, with the approval of the court, that the jury shall con-
sist of any number less than 12.

(3) In a case tried without a jury the eourt shall make a general finding and may in
addition find the facts specially.

Histoxrys: 1961 ¢, 561,

957.02 Grand juror not to serve on trial jury. No member of the grand jury
which found the indietment shall be a juror for the trial of the indictment if challenged
for that cause.

957.08 Peremptory challenges. Each side is entitled to only 4 peremptory chal-
lenges except as provided otherwise in this seetion. When the crime charged is punish-
able by life imprisonment, each side is entitled to 12 peremptory challenges. If there is
more than one defendant, the court shall divide the challenges as equally as practicable
among them; and if their defenses are adverse and the court is satisfied that the protee-
tion of their rights so requires, the court may allow the defendants additional challenges.
If the erime is punishable by life imprisonment the total peremptory challenges allowed
the defense shall not exceed 16 if there are only 2 defendants and 18 if there are more
than 2 defendants; in other cases 6 challenges if there arve only 2 defendants and 9 chal-
lenges if there are more than 2,

957.04 Exercise of challenges. The parties shall exercise or waive their per-
emptory challenges alternately as nearly as practicable, the state beginning. Twenty
jurors shall be called, and that number (exclusive of those challenged peremptorily and
those excused for cause) shall be maintained in the jury box until all peremptory chal-
lenges in excess of 8 have been exercised or waived. From the 20 remaining the parties
shall exercise in their order the remaining 8 challenges; and if any party declines to chal-
lenge in turn such challenge shall he made by the eclerk by lot.

957.06 Alternate jurors., If the court is of the opinion that the trial of the action
is likely to be protracted, it may, immediately after the jury is impaneled and sworn, call
one or 2 alternate jurors. They shall be drawn in the same manner and have the same
qualifications as regular jurors and shall be subjeet to like examination and challenge.
Each party shall be allowed one peremptory challenge to each alternate juror. The alter-
nate jurors shall take the oath or affirmation and shall he seated next to the regular jurors
and shall attend the trial at all times. If the regular jurors ave kept in custody, the alter-
nates shall also be so kept. If before the final submission of the cause a regular juror dies
or is discharged, the court shall order an alternate juror to take his plaee in the jury hox.
If there are 2 alternate jurors, the court shall select one by lot. Upon entering the jury
box, the alternate juror becomes a regular juror.

957.052 Jurors. The method of selecting jurors for the ecounty court shall he the
same as the method used for cireuit court and shall be governed by ss. 255.04 to 255.095,
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except that the jurors on jury lists shall serve as provided by rule of court under s.
255.04 (6).
History: 1961 c. 561, 614,

957.063 12-man jury trial. The procedure used for a 12-man jury trial in county
court shall be the same as that used in civeuit court and shall be governed by this chapter,
History: 1961 c. 561.

957.064 Selecting a 6-man jury, (1) If a 6-man jury is demanded by the defend-
ant before the trial begins, the judge shall direct the clerk of the ecounty court to seleet
by lot from the eurrent jury panel the names of 18 residents of the county gualified to
serve as jurors in courts of record, from which lists the defendant and the state may each
strike 6 names. If either party neglects to strike out names, the clerk shall strike out
names for him, Hxeept in counties having a population of 500,000 or more, no voir dire
examination or challenge for cause shall be permitted. The elerk shall issue a venire to
the sheriff or constable to summon the 6 persons whose names are not struck out, to.
appear at the time and place named in the venire.

(2) Jurors may all be residents of a municipality in which the court is held unless the
defendant demands a county-wide jury. For this purpose a municipal jury list may be
established, known as the “.... (name of municipality) jury list”, which shall be con-
stituted as follows: The jury commissioners appointed by the eiveuit court of the county
in which the municipality is located shall, immediately when this section heconies effec-
tive, and thereafter from time to time as required by the county court, provide and fur-
nish a list containing the names of 200 jurors selected by them from citizens residing
within the municipality involved. The judge or judges of county court may by court
order direct the jury commissioners to furnish a list of less than 200 jurors, but in no
event shall such list contain less than 50 names. Except as herein provided, the provi-
sions of s, 255.04, relating to the preparation of jury lists for the cireuit court, so far
as applicable, shall apply to and govern the preparation of such list, but the slips con-
taining the names of Jurors so selected shall be deposited in a box designated the “....
(name of municipality) jury list.”’

(3) Subsection (2) and s. 957.053 shall not apply in counties having a population of
500,000 or more, In such counties all county court juries shall be supplied from the cir-
cu1t court jury venire.

History: 1961 ¢, 561, 643,

957.065 Service of venire. The officer shall summon the jurors personally and
shall make a list of the persons summoned, which he shall certify and annex to the venue
and return to the clerk within the time thelem specified.

History: 1961 c. 561,

957.066 Second jury. If the officer fails to return the venire as required, or if the
jury fails to agree and is discharged, a new jury shall he selected and summoned in the
same manner as the preceding one, and the same proceedings shall thereupon be had as
that preseribed with respeet to the first jury, unless jury trial is waived as in s. 957.01, in
which case the court shall proceed as if no jury had bheen demanded.

History: 1961 c. 561,

957.07 Defendant to be present. A defendant accused of a felony shall be per-
sonally present.during the trial., A defendant accused of a misdemeanor may at his writ-
ten request and by leave of court be tried in his absence if represented by his attorney
duly authorized for that purpose.

957.08 View. The court may order a view by the jury.

957.09 Conviction of included crime. When a defendant is tried for a crime and
is acquitted of part of the erime charged and is eonvicted of the residue thereof, the verdict
may he received and thereupon he shall be adjudged guilty of the erime which appears to
the court to he substantially charged by such residue of the indictment or information and
shall be sentenced accordingly.

95711 Plea of insanity as defense. (1) No plea that the defendant indieted or
informed against was insane or feeble-minded at the time of the commission of the alleged
crime shall be received unless it is interposed at the time of arraignment and entry of a
plea of not guilty unless the court for cause shown otherwise orders. When such plea is
interposed the special issue thereby made shall be tried with the plea of not guilty; and if
the jury finds that the defendant was insane or feeble-minded or that there is reasonable
doubt of his sanity or mental responsibility at the time of the commission of the alleged
erime, they. shall find the defendant not guilty hecause insane or feeble-minded.
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(2) The presumption of the defendant’s sanity and mental normality at the time he
committed the alleged erime shall prevail on the trial of the special issue unless the evi-
dence creates in the minds of the jury reasonahble doubt of his sanity or mental responsi-
bility at said time.

(3) If found not guilty because insane or not guilty because feeble-minded, the de-
fendant shall be committed to the central state hospital or to an institution designated by
the state department of public welfare, there to be detained until discharged in accordance
with law,

(4) A reexamination of his mental condition may be had as provided in s. 51.11, ex-
cept that his application for rehearing shall bhe to the committing court. If upon such
reexamination the court finds he is insane or feeble-minded, another reexamination shall
not be had unless the court is satisfied there is reasonable cause to believe that his mental
condition is improved, in which case the conrt may order another examination. No person
so committed shall he discharged unless the court, in addition to finding him sane and men-
tally responsible, also finds that he is not likely to have a recurrence of insanity or mental
irresponsibility as will result in aets which but for insanity or mental irrespounsibility
would be crimes.

957.13 1Insane at time of trial. (1) If the court is reliably advised before or at
his trial or after conviction and before commitment that the defendant is probably insane
or feeble-minded, the court shall in a summary manner make inquiry thereof.

(2) If the court finds that the defendant is insane or feeble-minded, his trial or sen-
tence or commitment shall be postponed indefinitely and the court shall thereupon order
him confined in the central state hospital or an institution designated by the department
of public welfare.

(8) Upon the defendant’s recovery the hospital superintendent shall notify the eom-
mitting court thereof. The court shall therenpon issue an order remanding the defendant
to the custody of the sheriff pending further proceedings in the canse.

(4) A person committed under this section shall be entitled to a vehearing as to his
sanity, as provided by s. 51.11, except that his application for rvehearing shall be to the
court which committed him. If ke is found insane or feeble-minded, another rehearing
shall not be had uniless the court is satisfied there is reasonable cause to believe that there
is improvement in his mental condition, in which case the court may order another re-
hearing. If it is determined upon reexamination that the insanity or feeble-mindedness
of the defendant is chronie, he shall he recommitted to such institution and shall not be
discharged except upon the order of the court which committed him. :

957.14 Rules of civil trials. The summoning of jurors; the impaneling and quali-
fications of the jury; the ehallenge of jurors for cause; the duty of the court in charging
the jury and giving mstructlons and discharging the jury when unable to agree shall be
the same in criminal as it is in civil actions, except that s. 270.18 shall not apply to
criminal actions, Section 327.25 applies to criminal proceedings.

957.16 Variances disregarded; amendment., (1) The trial court may allow amend-
ments in case of varianee between the complaint or indietment or information and the
proofs in all cases where the variance is not material to the merits of the action. After
verdict the pleading shall be deemed amended to conform to the proof if no objection
based on such variance was timely raised upon the trial.

(2) Upon allowing an amendment to the complaint or indietment or 111f01mat10n, the
court may direct other amendments thereby rendered necessary and may proeeed with or
postpone the trial.

95725 Plea of guilty or nolo contendere. Upon the request of a defendant stating
that he desires to plead guilty or nolo contendere the trial court may at any time at a
regular or special term require the distriet attorney to file an information against him
and may receive his plea and enter judgment thereon. If the defendant is alralgned on
a charge of misdemeanor, the plea may be to the complaint. The court may in its discre-
tion refuse to accept a plea of nolo contendere,.

History: 1961 c. 561,

957.255 New trial; service of affidavits; appeal. (1) Within one year after judg-
ment has been rendered and on motion in writing of the defendant the court may grant
a new trial for any cause for which a new trial may be granted in the ecireuit court or
when it appears to the court that justice has not been done, and on such terms and con-
ditions as the court directs. The motion shall be signed by the defendant or his attorney
and shall set forth the grounds upon which the defendant velies for a mew trial. The
motion together with any affidavits intended to he used in connection therewith shall be
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served on the distriet attorney and filed with the clerk of the court at least 20 days
before the argument on said motion, but the court may, by order, fix a shorter time, If
the trial judge is disabled or no longer in dffice, his snccessor or another judge may hear
and determine the motion.

(2) If a new trial is denied an appeal may be taken therefrom to the circuit eourt
within 15 days of the date of such denial, and said cirveuit court may review the order
refusing a new trial and if reversed and the erime involved is a felony then the cirenit
court may order a new trial to be had in said circuit court, and if the erime involved is
a misdemeanor then the case shall be remanded to the county court for trial, or said
circuit court may render such other order or judgment as it deems proper.

(3) A new trial shall proceed in all respects as if there had been no former trial.
On. the new trial the defendant may be convieted of any crime charged in the complaint
or other pleading irrespective of the verdict or finding on the former trial. The former
verdict or finding shall not be used or referred to on the new trial.

History: 1961 c. 561,

957,26 Counsel for indigent defendants charged with felony; advice by court. (1)
Courts of record may appoint eounsel for defendants charged with felonies and who are
without means to employ counsel. Such appointment shall be in time to enable counsel
to attend at the taking of any deposition. The county shall pay the attorney so ap-
pointed such sum as the eourt shall order, pursuant to s, 25649, as compensation and
his actual dishursements for necessary travel and other expense, automobile travel to be
compensated at not over 7 cents a mile. The certificate of the clerk of court shall be suffi-
cient warrant to the county treasurer to make such payment.

(2) Upon arraignment and bhefore plea, the court shall advise any person charged
with a felony of his right to connsel and that if he is indigent the court will appoint coun-
sel at his vequest. A record of such advice and of the defendant’s reply, if any, shall he
made in the docket or in a transeript of the proeeedings,

(3) If appointment of eounsel has not been so made as to include services upon appeal
or writ of error, or if no counsel was appointed in the trial eourt, the supreme court or
the chief justice, upon timely notice to the district attorney and upon heing satisfied that
review is sought in good faith and upon reasonable grounds (or if the appeal or writ of
error is prosecuted by the state) may appoint counsel to prosecute or defend such appeal
or writ of error. If no counsel was appointed in the trial court, the defendant shall be
required to show his inabhility to employ counsel. Upon the certificate of the clerk of the
supreme court the county treasurer shall pay the attorney such sum for compensation and
expenses as the supreme court allows,

(4) Under like circumstances counsel may be appointed and compensated for repre-
senting prisoners upon writs of habeas corpus.

History: 1961 c. 500,
Cross References: See 270,125 (4) as to district attorney’s duty to inform prisoner of his
right to counsel and to compulsory process to procure attendance of witnesses,
. See 256,49 for provision authorizing the court to fix customary attorneys’ fees, not-
withstanding specific provision.

957.27 Expert witnesses, (1) EXPERTS T0O BE APPOINTED BY JUDGE. Whenever, in
any crimindl case, expert opinion evidenee becomes necessary or desirable the judge of the
trial court may after notice to the parties and a hearing, appoint one or more disinter-
ested qunalified experts, not exceeding three, to testify at the frial. Before entering upon
such investigation suech expert shall take and subseribe the following oath, hefore the
judge making the appointment or some officer designated by him: “I do solemnly swear
that I will make a faithful and impartial examination of the matters to be investigated by
me and that T will make a true report thereon aceording to the hest of my knowledge, be-
lief and understanding. So help me God.” The compensation of such expert witnesses
shall be fixed by the court and paid by the county upon the orvder of the court as a part of
the costs of the action. The receipt by any expert witness summoned under this section of
any other compensation than so fixed by the court and paid by the county, or the offer or
promise by any person to pay such other compensation shall be unlawful and punishahle
as contempt of court. The fact that such expert witnesses have been appointed by the
court shall be made known to the jury, but they shall be subject to cross-examination hy
both parties, who may also summon other expert witnesses at the trial, but the court may
impose reasonable limitations nupon the number of witnesses who may give opinion evi-
dence on the same subject. '

(2) EXPERTS TO EXAMINE THE ACCUSED. No testimony regarding the mental condition
of the aceused shall be received from witnesses summoned by the aceused until the expert
witnesses summoned by the prosecution have been given an opportunity to examine and
observe the accused, if such opportunity shall have been seasonably demanded.
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(3) ACCUSED MAY BE COMMITTED TO HOSPITAL. Whenever the existence of mental
disease on the part of the accused, at the time of the trial, is suggested or becomes the
subject of inquiry, the presiding judge of the court before which the accused is to he tried
or is being tried may, after reasonable notice and opportunity for hearing, commit the
aceused to a state or county hospital or asylum for the insane to be detained there for a
reasonable time, to be fixed by the eourt, for the purpose of observation, but the court may
proceed under s. 957.13. In case of commitment fo a hospital the court shall direct the
superintendent of the hospital to permit all the expert witnesses summoned in the case
to have free access to the accused for the purpose of observation. The court may also
direct the chief physician of the hospital to prepare a report regarding the mental con-
dition of the accused. This report may be introduced in evidence at the trial under the
oath of the said chief physician who may be eross-examined regarding the report by coun-
sel for both parties. It shall be the duty of the sheriff to convey the accused to and from
the place of commitment, and if the sheriff fails to call for the accused upon expiration
of the time fixed by the eourt the accused shall be retained in custody in the hospital or
asylum and if the accused is not removed upon the expirdtion of the time fixed by the
court the superintendent shall give notice thereof by registered mail to the judge and the
sheriff ; and the county shall pay to the hospital or asylum for the keep and maintenance
of the accused the sum of $10 per day after the expiration of the time fixed by the court
until the accused is removed.

(4) EXPERTS, WRITTEN REPORTS OF. Each expert witness appointed by the court may
be required by the court to prepare a written brief report under oath upon the mental
condition of the person in question and such report shall be filed with the clerk at such
time s may be fixed by the court. Such report may with the permission of the’ court be
read by the witness at the trial. ,






