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CHAPTER 958.
APPEALS, NEW TRIALS AND WRITS OF ERROR.
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958.01. Appeal from justice’s court, HEvery defendant convieted before a juisti’ce of
the peace may appeal to the eircuit court hy giving the justice notice thereof in writing
within 5 days. He shall be committed to abide the sentence of the Jusblce until he gives’
bail in such reasonable sum and with such sureties as the justice requires, with condition
to appear at the court appealed to and prosecute his appeal and abide the sentence of the
appellate court and in the meantime to keep the peace and he of good behavmr Ly

958.02 Duty of justice, On such appeal the justice shall make a copy of the con-
vietion and the other proceedings in the action and transmit the same with the hail bonds
to the clerk of the appellate court. The fees of the justice shall be paid by the county.

. 958.03 Tees not advanced on appeal. The appellant shall not be required to ad-
vance any fees, but if he is convicted in the appellate court or if sentenced for failure to
prosecute his appeal, he may be required to pay the whole or any part of the costs.

968.04 Tailure to prosecute; judgment for costs. (1) Deravrr. If the appellant
fails to diligently prosecute his appeal, he may be defaulted on his bail- bond and the
appellate court may sentence him as if he had heen convieted in that court; and proeess
may issue to bring him into court. If he is fined, judgment shall he for the fine and for
the costs in both courts against him and his sureties.

(2) AprpeAr pismissED. If the defendant fails to bring the aetlon to trial befom the
end of the term following the one during which his appeal was taken, the. appeal may be ..
dismissed ; and the judgment of the lower court enforced. i o

958 05 Forfeiture; how informer paid. In an action brought upon such : a bail bond
the penalty thereof may be forfeited, or if by leave of court such penalty had been ‘paid’
without an action. or hefore Judgment is given and if by law any forfeiture acerues to
any person, the ecourt may award to him such sum as he may be entitled to out of such
forfeiture. :

958.06 New trial; sentence; service of affidavits; writ of error. (1) Within one
year after the trial and on motlon of the defendant the court may. grant a new trial for .
any cause for which a new trial may he granted in ecivil cases, but on such terms and
conditions as the court directs. The motion shall be signed by the defendant or his attor-
ney and shall set forth grounds upon which the defendant relies for a new trial. 'The
motion shall be filed with the clerk. of the court at least 20 days before the argument of
the motion, but the court may, by order, fix a shorter fime. If the trial judge is disabled
or no longer in office, his successor or anothe1 judge may hear and determine the motion.

(2) If the defendant desives to use affidavits upon his motion, copies of the same shall
be served on'the district attorney at least 20 days before the argument of the motion or
Such shorter time as the court designates. If a new trial is denied, the supreme court shall
issue a writ of error on the application of the defendant, and may review the 01de1' re—
fusing a new trial and may render such judgment as it deems proper.

(8) (a) A new trial shall proceed in all respects as if there had been no formel trxal
On the new trial the defendant may be convicted of any erime charged in the:indietment
or information irrespective of the verdict or finding on the former tnal The f01me1 ver— ,
dict or finding shall not he used or referred fo on the new trial.

(b) If the new trial results in: the conviction of the defendant, the trial court shall
make allowance for and deduct from sentence imposed whatever time of imprisoninent
the defendant has served by reason of the acts constituting the offense with which he' is
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charged, so that upon no account may the aggregate term exceed the maximum term pro-
vided by the statutes therefor.

(¢) If a defendant is convieted following a new trial and is sentenced to a term of
confinement, any time served in prison unde1 the earlier sentence for the same offense
shall.-be counted as-time-served-in-establishing-eligibility-for-parole-under s. 57.06 (1)

a).
( )History: 1963 c. 22,

958.07 Writ of error coram nobis. The writ of error coram nobis may be issued
by the trial court at any time upon the verified petition of the defendant showing suffi-
cient. grounds therefor, which may be supported by one or more affidavits, The petition
and writ shall be served on the district attorney, who may move to quash the writ or make
return thereto, or both. The court may hear and determine the writ either upon the affi-
davits submitted by the parties or upon testimony or hoth, in its diseretion. The party
aggrieved may have the determination of the trial court 1ev1ewed by the supreme court
upon appeal or writ of errvor. .

958.075 Misdemeanor appeals from county court. (1) Appeals in misdemeanor
cases ave to the circuit court for the county and the defendant is entitled to a stay of
execution upon furnishing bail in such reasonable sum as the county or ecircuit court
may fix.

(2) Appeals by the state are subject to the limitations of s. 958.12.

(3) Within 15 days after judgment, appeal may he taken to cireuit court hy filing
notice of appeal with the clerk of the trial court and by serving notice of appeal on the
opposing party or his attorney.

(4) Within 10 days after the notice of appeal is filed with the clerk, he shall veturn
the case file, together with the entire record and inecluding all transcripts, exhibits and
other matters therein to the cireuit court, and shall notify the parties of such filing in
said eireuit court.

(5) On appeal to the ecircuit court there shall be a trial de novo and the parties
therein may submit the matter upon a stipulated statement of facts, and an appeal may
be taken although the sentence has been served or the fine paid.

History: 1961 c. 561,

958.08 Reporting case to supreme court. (1) WueN AvurHORIZED, If there is a
conthlon, and a question of law arose upon the trial which in the opinion of the court
is so important or doubtful as to require the decision of the supreme court, the trial court
shall, if the defendant consents, report the question to the supreme com*(', and further
ploceedmgs shall be stayed in the trial court,

(2) Bain, A defendant (other than one accused of a crime punishable by impris-
onment for life) for whose benefit a report is made as provided in sub. (1) may give bail
in such sum as the judge orders, with sufficient sureties for his appearance in the supreme
court at the next term thereof, and for his good behavior in the meantime.

(8) COMMITMENT; WRIT OF ERROR. If the defendant does not give bail, he shall be
committed to jail to await the decision of the supreme court. The clerk of the trial eourt
shall file a certified copy of the record and proceedings in the case in the supreme court.
After the case is remanded by the supreme court, the.trial court shall render such judg-
ment or make such order thereon as law and justice require. The proceedings here pre-
seribed shall not deprive the defendant of a wrif of error.

958,11 Mow writ of error issues, In criminal cases writs of error shall issune of
course out of, and shall be returnable to the supreme court, but they shall not stay exe-
cution of judgment except as provided in s. 958.14,

958,115 Transcripts. The laws relating to serving and approving transeripts in
civil actions shall apply in eriminal cases, but the time for serving a proposed transeript -
shall be one year from the time sentence is imposed.

History: 1963 Sup. Ct, Order, 17 W (2d) xx,

958,12 State’s appeal. (1) A writ of errvor or appeal may be taken by the state
from an

(a): %‘mal order or judgment adverse to the state made before Jeopa1dy hag attached
or after waiver thereof;

(p) Order granting a new frial;

(e) Judgment and sentence or 01de1 of probation not authorized by law;

(d) Judgment adverse to the state, upon questions of law arising upon the trial, with
the permission of the trial judge, in the same manner and with the same effect as if taken
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by the defendant. A judgment acquitting the defendant of all or part of the charge shall

be deemed adverse to the state.

(2) Whenever the defendant appeals or prosecutes a writ of error, the state may
move to review rulings of which it complains, in the manner provided by s. 274.12.

(1) (d) is not unconstitutional as expos-
ing the defendant to second jeopardy. The
ruling of a court on the sufficiency of evi-
dence to go to the jury or sustain a verdict
in a criminal case is a ruling on a question
of law reviewable on the state’s appeal
from a judgment of acquittal, with the per-

958.13 . Appeals to supreme court; tlme

mission of the trial judge. State v. Nall, 248
W 584, overruled. State v. Kennedy, 15 W
(2d) 600 113 NW (24) 372.

Appealablllty of judgment by state in
case where court determines both law and
fact discussed. State v. Gecht, 17 W (24)
455, 117 N'W (2d) 340,

for taking.. In lieun of plosecutmg 3 wnt of

error, either party may appeal to the supreme court in the manner provided in eivil
cases, Either party has one year, after entry of the order or judgment appealed flom, to
serve notice of appeal or procure the issuance of a writ of error. G

., History: 1961 c. 561, .

'

958.14 Stay of execution. If a defendant appeals or procures 4 wut of errvor, the
trial court may in its dlscletlon, by order; stay execution of the judgment before the
record is filed in the appellate court if a substantial question of law, other than the suffi-
ciency of evidence, is presented by the record. After the reecord is filed in the appellate
.court, the circuit court judge or a justice of the supreme court may, by order, stay. exe-
cution if upon the record there is a reasonable possibility that the judgment might bhe
reversed. No stay shall be granted except upon reasonable notice to the district attorney
or the attorney general. If a stay is granted, the defendant shall give bail in such sum
‘as the court, circuit court’ judge or the justice of the supreine court ordering the stay
Tequires, W1th sufficient suveties for his appearance in the appellate court at the current
or next term thereof to prosecute his appeal or writ of error and to abide the sentence
thereon,

History: 1961 c. 561,






