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264,01 In civil actions. No person shall be arrested in eivil actions exeept as pre-
seribed by this chapter, but this provision shall not apply to proceedings for contempt.

264,02 When arrests may be made, (1) The defendant may be arrested as herein-
after prescribed in the following cases:

(a) In an action for the recovery of damages on a cause of action not arising out of
contract, where the defendant is not a resident of the state, or is about to remove there-
from, or where the action is for an injury to person or character, or for seduction, or for
criminal conversation, or for injuring, or for wrongfully taking, detaining or converting
property, and in actions to recover damages for the value of property obtained by the de-
fendant under false pretenses or false tokens.

(b) In an action for fine or penalty, or for money received, or for property embezzled
or fraudulently misapplied by a public officer or by an attorney, solicitor or counsel, or by
an officer or agent of a corporation or banking association, in the course of his employment
as such, or by any factor, agent, broker or any person in a fiduciary eapacity, or for any
misconduet or neglect in office or in a professional employment.

(¢) In an action to recover possession of personal property unjustly detained wherve
the property or any part thereof has been concealed, removed or disposed of so that it can-
not be found or taken by the sheriff.

(d) Paragraphs (a) and (c) do not apply to any security agreement under which
the plaintiff claims a purchase money security interest as defined in ch. 409,

(e) In a proceeding to enforce the duty of support under s. 52.10.

(2) But no female shall be arrested in any action except for a wilful injury to person,
character or property.

History: 1963 c. 1568,

Legislative Council Note, 1863: Language [of (1) (d)] revised and references cor-
rected to conform to the commercial code. The net result may be a very slight restriction
of the power of civil arrest because the present exemption relates only to purchase money
security interests created by conditional sales contract while the commercial code does
not distinguish between purchase money security interests created by conditional sales
contract and those created by other instruments, such as a chattel mortgage. (Bill No.

264.03 Order of arrest, by whom made. An order for the arrest of the defendant
must be obtained from the court in which the action is brought or a judge.

264,04 Order, when made, The order may be made where it shall appear hy affidavit
that a cause of action exists, and that it is one of those mentioned in section 264.02.

264,05 Bond, liability of plaintiff for support. Before making the order for arrest
the court or judge shall requive a bond of the plaintiff, with or without sureties, to the
effect that if the plaintiff fails to recover, he will pay all costs that may be awarded to
the defendant and all damages which he may sustain by reason of the arrest, not exceeding
the sum specified in the hond, which shall be at least $100. If the bond be executed by the
plaintiff without sureties he shall annex thereto an affidavit that he is a resident and
householder or freeholder within the state and worth double the sum specified in the bond
above all his debts and liabilities in property in this state not exempt from execution.
The plaini(;iff shall be liable for support of the defendant while he is in jail, as specified in
s. 898.14 (1).
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264.06 Order for arrest, what to contain, The order for arrest may be made at any
time before judgment. It shall dirvect the sheriff of a particular county or generally the
sheriff of any county where the defendant may be found, and require him forthwith to
arrest the defendant and hold him to bail in a specified sum.

264.07 Execution of order of arrest, The affidavit, bond and order of arrest shall
be delivered to the sheriff who, upon arresting the defendant, shall deliver to him copies
thereof ; and the sheriff shall, within five days after such arrest, indorse his return on and
file the originals with the clerk of the court in which the action is brought. The sheriff
shall promptly notify the plaintiff’s attorney of the execution of the order of arrest.

264,10 Bail, how given. The defendant may give a bail bond executed by two or
more sufficient sureties, stating their places of residence and occupations, to the effect that
the defendant shall, af all times, render himself amenable to the process of the court dur-
ing the pendenecy of the action and to such as may be issued to enforce the judgment there-
in; or if he be arrested for the cause mentioned in section 264.02 (1) (e), a bond to the
same effect as that required by section 265.06.

264.11 Deposit in lieu of bail, The defendant may, instead of giving a bond, deposit
with the sheriff the amount mentioned in the order. The sheriff shall thereupon give the
‘defendant a certificate of the deposit, and release him,

26412 Payment of deposit.. The sheriff shall, within five days after the deposit,
deliver it to clerk of the court, and shall fake from him duplicate certificates of deposit
oone of which he shall deliver to the plaintiff and the other to the defendant.

264.13 Bail after deposit, If money be deposited as provided in section 264.11 bail
may be given and justified upon notice as preseribed in section 264.16 any time before
judgment, and thereupon the judge before whom the justification is had shall direct, in
the order of allowance, that the money be refunded to the defendant.

264,14 Application of deposit. Where money remains on deposit at the time of
Judgment for the ‘payment of money to the plaintiff, the clerk shall, under direction of the
court, apply the same in satisfaction thereof, and refund: the smplus to the defendant
If ,]udgment be for the defendant the clerk shall return the deposit to him,

264,156 Sheriff’s return to plaintiff; notice of nonacceptance. The sheriff shall at
the time he notifies the plaintiff or his attorney of his execution of the order of:arrest,
deliver to him a certified copy of the bail bond. *The plaintiff, within ten days thereafter,
may serve upon the sheriff a notice that he does not accept the bail, or he shall be deemed
to have accepted it, and the sheriff shall be exonerated from hablhty ‘

264.16 Notice of justification of bail. On 1ece1pt of such notice by the shenif he or
the defendant may, within ten days thereafter, give to the plaintiff or attorney by whom
the order of arrest is subscribed notice of Justlﬁcatlon of the same or other bail ( speclfymg
the places of residence and oceupation of the latter), before a judge of the court at.a speci-
fied time and place; the time to be not less than five nor more than ten days thereafter. In
case other bail he given there shall be a new undertaking in the form presceribed in section
264.10.

264.17 Qualification of bail. Each surety must be a resident and freeholder within
the state and be worth the amount specified in the order of arrest, above all his liabilities,
in property within this state, not exempt from execution; but a judge, on justification, may
allow more than two suveties to justify severally in amounts less than that expressed in
the order, if the whole justification equals twice the sum specified in the bond.

264.18 Justification of bail. Tor the purpose of justification each surety shall attend
hefore the judge at the time and place mentioned in the notice, and may bhe examined on
nath, on the part of the plaintiff, touching his sufficiency. The examination shall be reduced
to writing and subseribed by the surety, if required by the plaintiff,

264.19 Proceedings on justification., If the judge find the bail sufficient he shall
annex the examination to the bond, indorse his allowance thereon and file them with the
court. In such case, if the sureties annexed to their bond, at the time of its delivery to the
sheriff, their affidavit showing sufficient qualifications as ball according to section 264.17,
the judge may, by order, require the costs of the justification bef01e hlm, including fees to
the sureties as witnesses, to be forthwith paid by the plaintiff,

264.20 Surrender of principal, At any time hefore a failure to comply with their
bond the sureties may surrender the defendant in their exoneration or he may surrender
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himself to the sheriff of the county where he was arrested. A certified copy of the bail bond
shall be delivered to the sheriff, who shall detain the defendant in his custody, as upon an
order of arrest, and shall, in writing, acknowledge the surrender. Upon the production
of a copy of the bond and the sheriff’s certificate a judge may, upon eight days’ notice to
the plaintiff, order that the bail be exonerated. But this section shall not apply to the
arrest for the causes mentioned in section 264.02 (1) (e).

26421 Arrest of principal by bail. For the purpose of surrendering the defendant
the sureties, at any time before they are finally charged, may arvest him or by a written
authority indorsed on a certified copy of the bond may empower any discreet person to
do so.

264.22 Custody of principal. Every person 5u1iende19d in exoneration of his bail
shall be kept in safe custody until he shall satisfy the Judgment rendered against him or
be discharged according to law.

264.23 Proceedings against bail. In case of breach of the bond the sureties may be
proceeded against by action only.

264.24 Exoneration of bail. The bajl may be exonerated either by the death of the
defendant or his imprisonment in the state prison, or by his discharge from the obligation
to render himself amenable to the process, or by his surrender to the sheriff of the county
where he was arrested, in execution thereof, within twenty days after the commencement
of the action against the bail or within such further time as may be granted by the court.’

264,25 Sheriff’s liability. If, after being arrested, the defendant escape or be res-
¢ued, or bail be not given or justified, or a deposit-be not made instead thereof the sheriff
shall himself he lable as bail. But he may discharge himself from such liability by the
giving and justification of bail as provided in sections:264.16 to 264.19, at any time before
process against the person of the defendant to enforee an order or judgment in the action.

- 264.26 ' Proceedings against sheriff.- If a judgment be recovered against a sheriff
upon his liability as bail and an execution thereon-be returned unsatisfied in whole or in
part the same p1oceedmgs may be had on the official bond of the: sherlff to collect the de-
linquency, as in other cases of delinguency. ‘

264.27 Bail liable to sheriff, The bail taken upon the aivest shall, urless they
justify or other bail be given or justified, be liable to. the sherlff by actlon for damages
which he may sustain by reason of sueh’ onnssmn

264.28  Vacation of order of arrest, ete. A defendant auested mdy, at any time be-
fore the justification of bail, apply, on motlon, to vacate the order of arrest or to 1educe
Athe amount of bail:

' 264,29 Motion papers. AIf the motion be ﬁlade dbon afﬁdéwt on the parf of the de-
fendant but not otherwise, the plaintiff may oppose the same by afﬁdavﬂ: or other proof,
in addltlon to those on which the order of arr est was made .






