
291.01 UNLAWFUL DETAINER 

CHAPTER 291. 

UNLAWFUL DETAINER. 

Proceedings to remove tenant, etc., 
holding over. 

Removal after foreclosure and of 

Judgment; fine; execution. 
Treble damages. 
Appeal; stay of proceedings. 

3720 

291.01 

291.02 

291. 03 
291.04 
291.05 
291. 06 
291.07 
291.08 

renter. 
Forcible entry, etc., forbidden. 
Limitation of section 291.01. 
Action, how commenced. 

291. 09 
291.10 
291.11 
291.12 
291.13 

Stay of proceedings on certiorari. 
Proceedings if writ of restitution is-

Summons and complaint, how served. 
Proceedings and pleadings. 
Adjournment and undertaking. 

291.14 
291.15 
291.16 
291.17 

sued. 
'Erial on appeal. 
Stay of proceedings by tenant. 
Form of verdict. 
Form of writ of restitution. 

291.01 Proceedings to remove tenant, etc., holding over. In the following cases any 
tenant or lessee at will, 01' by sufferance, or for any part of a year, or for one or more years 
of any real property, including a specific or undivided portion of a house or other dwell­
ing, and the assigns, undertenants or legal representatives of such tenant or lessee may be 
removed therefrom in the manner prescribed in this chapter, except that nothing herein 
contained shall affect the provisions of flection 234.19 : 

(1) When such person holds possession after the expiration of the term by lapse of 
time or after such tenancy at will or sufferance has been terminated by either party in the 
manner provided in sections 234.03 and 23'1.04, and without the permission of the landlord. 

(2) When such person holds over without such permission after any default in the 
payment of rent pursuant to th!! agreement under which he holds and at least 3 days' 
notice in writing, requiring in the alternative the paYll'lent of the rent or the possession 
of the premises, has been served in behalf of the person entitled to such rent 011 the 
person in possession of the premises as prescribed in s. 262.06 for the service of a sum­
mons, and such notice may be served by the lessor or any person in his behalf. In case the 
service cannot be made upon the tenant in compliance with s. 262.06, then such notice 
may be served on a competent person at least 14 years of age residing on the premises if 
one can be found, and if not then such notice may be served by affb::ing same in a con­
spicuous part of the premises, where it may be conveniently read for at least 10 days 
before an action is brought for the removal of such tenant under this section. 

(3) 'When such person holds over without such permission, contrary to any other con­
ditions 01' covenants of the agreement under which he holds, after at least 3 days' notice 
requiring the delivery of the possession of the premises has been served, as above required, 
on the person holding such possession. 

HistOl'Y' 19G5 c. 71. 
Cross References. See 284.19 for provision exclUding certain long-term leases from ap­

plica.bility of ch. 291. 
See 291.15 for provision for stay of proceedings after judgment for removal. 

291.02 Removal after foreclosure and of renter. III the following' cases any person 
who holds possession of real property after demand of the possession thereof has been 
made, and the assigns, tenants or representatives of such person may be removed in like 
manner: 

(1) When the property has been duly sold upon the foreclosure of a mortgage under 
the provisions of chapter 297, which was executed by such person or any person under 
whom he claims by title suhsequent to the date of the recording of such mortgage, and the 
title under such foreclosure has been duly perfected. 

(2) ,17'hen such person occupies 01' holds the property under an agreement with the 
owner to occupy and cultivate the same upon shares 01' for a share of the crops and the 
time fixed in the agreement for such occupancy has expired. 

291.03 Forcible entry, etc., forbidden. No person shall make any entrv into real 
property but in cases where entry is given by law, and in such cases not with strong lwnd 
nor with a multitude of people, but only in a peaceable manner. Any person who shall 
make such unlawful 01' forcible entry and detain the same, or who, having peaceably en­
tered upon allY property, forcibly holds the possession thereof, may be removed thel'~fl'om 
and fined in the manner provided in this chapter. 

291.04 Limitation of section 291.01. Seetioll 291.01 shall not extend to any person 
who has 01' shall have continued in possessioll three years after the termination of the time 
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for which the premises were demised 01' let to him 01' those under whom he claims, or to 
any person who continues in possession three years, quietly and peaceably by disseisin. 

291.05 Action, how commenced. Th!J plaintiff shall file with the county court 01' 

with a municipal justice of the city, town 01' village where the premises are located, a 
complaint signed by him, his agent 01' attorney, giving therein a description of the 
premises of which possession is claimed, stating the facts which authorize the removal 
of the defendant, naming him, and praying for his removal. If the complaint is filed in 
the county court the provisions of ch. 299 with respect to pleading and practice shall 
apply. If the complaint is filed with a municipal justice, the justice shall thereupon issuo 
a summons, directed to the sheriff 01' any constable of the county, commanding him to 
summon the defendant to appeal' before him on a day in such summons named, which 
shall not be less than 6 nor more than 15 days from the day of issuing the same and 
shall deliver the sumlllons and complaint to such officer. 

History: 1961 c. 495. 

291.06 Summons and complaint, how served. (1) The sumlllons anc1 complaint 
shall be served at least 6 days before the return date by the sheriff or any constable of 
the COllllty in which the property is located as provided for the exercise of personal juris­
diction under ch. 262 but if service cannot be made undCl; that chapter, then on a compe­
tent person at least 14 years of age residing on the rented premises. 

(2) If service cannot be made under sub. (1), then the officer having the summons 
for service shall make return of such facts on the summons on 01' before the return c1ay 
mentioned therein, and if the defendant does not appeal'· before the justice within tl;e 
hour after the summons is made returnable, then the justice shall enter an order in his 
docket requiring the plaintiff to publish in the county; a class 2 notice, under ch. 985, 
to the defendant that a complaint in writing has been filed with the justice for the re­
moval of the c1efendant from the premises, describing them, and that a summons has 
been issued thereon as provided by s. 291.05, and that unless he appears before the 
justice at a time and place mentioned in the order and notice, not less than 14 nor more 
than 30 days from the date of the order, judgment will be rendered against him as 
prayed for in the complaint in the action; and the justice shall thereupon continue the 
cause to the time and place mentioned in the order. A copy of the notice shall be sent by 
mail to the defendant at his last known address, even if it is the premises, and a copy shall 
also be posted on the premises. Proof of such publication, mailing and posting shall be 
filed with said justice on or before the day to which the action is adjourned. 

History: 1965 c. 252. 
Municipal justices have no jurisdiction in unlawful detainer. Attorney General Opinion 

dated 2-14-68. 

291.07 Pro'ceedings and pleadings. After the return of the summons served as 
above provided, and at the time and place named therein, if the c1efendant appear he may 
answer the complaint; and all matters in excuse, justification or avoidance of the allega­
tions of the complaint must be answered specifically; and thereupon the justice shall 
proceed to hear and determine the action unless he shall adjourn the trial as provided in 
s. 291.08; but either party may demand a t~'ial by jury. The proceedings in such action 
shall be the same as in other civil actions in a municipal court except as in this chapter 
otherwise specially provided. 

History. 1967 c. 276 s. 40. 

291.08 Adjournment and undertaking. The justice may, in his discretion, adjourn 
any such trial, but not beyond six days after the return day of the summons unless all the 
parties thereto agree to a longer adjournment; but in all cases brought against any person 
named in section 291.01, if the defendant, his agent or attorney shall make the oath re­
quired by section 301.40, and give an undertaking, with one or more sureties, to be ap­
proved by the justice, to the effect that the defendant will pay to the plaintiff all rent 1vhich 
lllay accrue to him during the pendency of such action upon the real estate described in the 
complaint and all costs and c1amages which the plaintiff may recover against him in such 
action, the saiel justice shall adjourn said cause for such reasonable time as may appear 
necessary, not exceeding ninety days from the return day of the summons. 

291.09 Judgment; fine; execution. (1) If upon the trial of any such actiol1 the 
justice or jury shall find the defendant or any of several defendants guilty of the allega­
tions in the complaint the justice shall thereupon enter judgment for the plaintiff to have 
restitution of the premises, and tax the costs for the plaintiff, and when the action is 
brought under the provisions of section 291.03 shall impose a fine, not exceeding one hun­
dred dollars, against such defendant, as uncleI' all the circumstances he may deem just. 
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Such justice shall issue execution in favor of the plaintiff for such costs as in other actions 
in tort, and also issue a writ of restitution. 

(2) If any fine be imposed upon a defendant the justice may commit the person 
against whom it is imposed to the common jail of the county until such fine be paid 01', in 
his discretion, direct the amount thereof to be collected upon the execution issued in favor 
of the plaintiff in such action, or upon a separate execution, so issued for the collection of 
such fine only, and in such case the officer having the execution shall pay the amount of 
Ruch fine, when collected, to the justice for the use of the school fund. 

(3) If the justice or jury shall find that the defendant is not guilty as aforesaid such 
justice shall enter judgment for the defendant and tax the costs against the plaintiff, and 
issue execution therefor. The justice shall tax, as a part of the costs to the prevailing 
party, ten dollars attorney fees, whenever an attorney of a court of record has appeared 
in such action on behalf of such party. 

291.10 Treble damages. If the plaintiff shall recover in any action brought under 
the provisions of this chapter, except when brought for the nonpayment of rent, he shall 
be entitled to recover treble damages, with costs of suit, against the person found guilty, 
in a separate action, for any injury he shall have sustained by reason of any unlawful or 
forcible entry or detainer, or for holding any unlawful possession of the premises by such 
defendant. 

Where a circuit court ordered restitution 
of premises but stayed execution upon pay­
ment of a fixed rental, treble damages 
claimed above the fixed rental should not be 

allowed in a later action. Rische Construc­
tion Co: v. May, 15 W (2d) 128, 112 NW (2d) 
165. 

291.11 Appeal; stay of proceedings. If either party shall feel aggrieved by the 
judgment rendered in such action he may appeal 'within 10 days to the circuit court 01' 

other court having jurisdiction of such appeal as in other cases tried before municipal 
justices; but no such appeal by a defendant shall stay proceedings on such judgment 
unless the appellant shall, within said 10 days, execute and file with the municipal jus­
tice his undertaking to the plaintiff, with 2 or more sureties, to be approved by the 
municipal justice, to the effect that the appellant will pay all costs of such appeal which 
may be awarded against him, and abide the order of the court therein, and pay all rent 
and other damages justly accl1ling to the plaintiff during the pendency of such appeal. 
Upon taking such appeal and filing such undertaking all further proceedings in the case 
shall be thereby stayed and the appellate court shall thereafter issue all needful writs 
and processes to carry out any judgment which may be rendered thereon in such appel­
late court. 

History. 1967 c. 276 s. 39. 

291.12 Stay of proceedings on certiorari. No proceedings by certiorari to such jus­
tice shall stay proceedings on a judgment rendered against tIle defendant in such action 
unless the defendant shall, at the time of the service of such writ, execute and file with the 
justice his undertaking to the plaintiff, with two or more sureties, to be approved by the 
justice, to the effect that the defendant will pay all costs of such proceedings on certioral'i 
which shall be awarded against him, and abide the order of the court therein, and pay all 
l'ent and other damages justly accruing to the plaintiff during the pendency of such pro­
ceedings. Upon the issuance of such writ and filing of such undertaking all further pro­
ceedings in the case shall be thereby stayed. 

291.13 Proceedings if writ of restitution issued, If a writ of restitution shall have 
been issued previous to the taking of any appeal, by which proceedings are stayed, the 
justice shall forthwith give the appellant a certificate of the allowance of such appeal, and 
upon the service of such certificate upon the officer having such writ the said officer shall 
forthwith cease all further proceedings thereon; and if such writ shall not have been com­
pletely executed the defendant shall remain in possession of the premises until the appeaJ 
shall be determined. 

291.14 Trial on appeal. In all cases of appeal from a jUdgment in an action brought 
under this chapter a new trial shall be had in the appellate court, and the case shall be 
tried in the same manner as cases originally brought there, and such court shall not dis­
miss or quash the proceedings for want of form only. 

291.15 Stay of proceedings by tenant. When a final judgment shall be rendered in 
favor of the plaintiff in any such action, brought against a person for holding over after 
deJault in the payment of rent, either in municipal court or in the appellate court, he may 
stay all proceedings on such judgment by paying all rent due at the date of the judg­
ment and the costs of the action or by filing with the justice, or after judgment in the 
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appellate court, with the clerk, his undertaking to the plaintiff, with such sureties as 
such justice or clerk shall approve, to the effect that he will pay such rent and costs 
within 10 days; at the expiration of which time a writ of restitution may issue unless 
he produce to the justice or clerk satisfactory evidence of such payment. 

History. 1967 c. 276 s. 40. 

291.16 Form of verdict. (1) The verdict of the jury or the finding of the court in 
favor of the plaintiff in an action under this chapter shall be substantially in the fol­
lowing form: 

At a court held at .... , on the .... day of .... , 19 .. , before .... . ... , a munici-
pal justice in and for the county of .... , in an action between .... . ... , plaintiff, and 
. . .. . ... , defendant, the jury (or if the action be tried without a jury, the court) find 
that the. facts', alleged in the complaint are true and that the said .... . ... , defendant, is 
guilty thereof, and the said .... . ... , plaintiff, ought to have restitution of the premises 
therein described without delay. 

(2) If the verdict or finding be for the defendant it shall be sufficient to find the de­
fendant not guilty. 

History. 1967 c. 276 s. 39. 

291.17 Form of writ of restitution. A writ of restitution may be substantially in 
the following form: 

STATE OF WISCONSIN, } 
County of .... S3. 

'l'HE STA'I'E OF WISCONSIN, to the sheriff 01' any constable of the county aforesaid: 
Whereas, .... . ... , plaintiff, of ... '.' in an action for an unlawful or forcible entry 

and detainer (01' for an unlawful detainer, as the case may be), at a court held at .... , 
in the county aforesaid, on the .... day of .... , 19 .. , before .... . ... , a municipal 
justice in and for the county aforesaid, by consideration of the court recovered a judg­
ment against .... . ... , of .... , to have restitution of (here describe the premises as in 
the complaint) : 

Therefore, you are hereby commanded that, taking with you the force of the county, 
if necessary, you cause the said .... . ... to be immediately removed from the aforesaid 
premises and the said .... . ... to have peaceable restitution of the same. You are also 
hereby commanded that of the goods and chattels of the said .... .... within said 
county you cause to be levied, and the same disposed of according to law, to be paid to 
the said .... .... the sum of .... , being the costs taxed against the said .... . ... , 
for the said .... . ... , at the court aforesaid, together with fifty cents for this writ, and 
also the sum of .... dollars, adjudged as aforesaid, to be returned to the undersigned, 
and thereof, together with this writ, make due return within thirty days from the date 
hereof, according to law. 

Dated at .... , this .... day of .... , 19 ... 

Histo1'Y' 1963 c. 37; 1967 c. 276 s. 39. 
• . .. . ... , Municipal Justice. 




