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71.01: Imposition of tax; exempt income. (1) PmrsoNAL INCOME TAX. For the
purpose of raising revenue for the state and the counties, cities, villages and towns,
there shall be assessed, levied, collected and paid a tax on all net incomes as hereinafter
provided, by every natural person residing within the state or by his personal repre-
sentative in case of death, and trusts administered within the state; by every nonresident
natural person and trust of this state, upon such income as is derived from property
located or business transacted within the state, and also by every nonresident natural
person upon such income as is derived from the performance of personal services
within the state; and by every corporvation not subjeet to the franchise tax under sub.
(2), which owns property within this state or whose business within this state during
the taxable year consists exclusively of foreign commerce, interstate commerce, or both;
cxcept as hereinafter exempted. Every natural person domiciled in the state shall be
deemed to be residing within the state for the purposes of determining lability for in-
come taxes and surtaxes. This section shall not be construed to prevent or affect the
correction of errors or omissions in the assessments of income for former years under
s. 7111 (16) and (20). ' :

" (2) FRANCHISE TAX ON CORPORATIONS. For the privilege of exercising its franchise
or doing business in this state in a corporate capacity every domestic or foreign cor-
poration, except corporations specified in sub. (3), shall annually pay a franchise tax
according fo or measured by its entire net income of the preceding income year at the
rates set forth in s. 71.09 (2am). Every corporation organized under the laws of this
state shall be deemed to be residing within this state for the purposes of this franchise
tax, All provisions of chs. 71 and 73 relating to net income taxation of corporations
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shall .apply to-franchise taxes imposéd under this subsection, unless the context requires:
0the1w1se. The tax imposed by this subsection on national banking associations shall be
in lien of all taxes imposed hy this state on national banking associations to the extent it
is not-permissible to tax such-associations under federal law., -

(3) Exempr mvcomE, There shall he exexpt from taxation under this chapter in-
come as follows, to wit: i ”

(a) TIncome of insurance companies, railvoad corporations and sleepmg car com-
panies, of car line companies from operation of car line equipment as defined in s. 76.39,
and corporations organized under ch, 185 which are bona fide co-operatives operated'
without pecuniary profit to any sharveholder or member, or operated on a co-operative
plan-pursuant to which they determine and distribute thelr proceeds in substantial eom-
pliahee with s. 185.45, ‘and ‘of all religious, seientifie, educatlonal benevolent or other
corporations or assoclatlons of individuals not organized or eonducted for pecuniary
profit. This paragraph does not apply to the income of mutual savings banks, mutual
loan - corporations, savmgs and loan associations or eredit unions except credit unions
the membership of which is limited to groups having a common bond of occupation, or
association, or to groups within a well-defined neighborhood, community or rural distriet.
The amendment (1961) to this paragraph shall be applicable to taxation of income of
the.calendar year 1962, or cerresponding fiscal years and thereafter.

-.(b) Ineome 1eee1ved by the United States, the state and all counties, cities, villages,.
school districts or other political units of this state.

(e} Income of co-operative associations or ecorporations engaged in marketing faim
products for producers, which tnrn back to such producers the net proceeds of the sales
of their produects: provided. that such corporations -or associations have dt least 25 stock-
holders. or members delivering: such products and that their dividends have not, during
the preceding 5 years, exceeded 8 :per :cent per annum; also income of associations and
corporations engaged solely in processing and marketing farm produets for one such co-.
operative association or corporation and which do not charge for such marketing and
processing more than a sufficient. amount to pay the cost of such marketing and processing
and. 8 per cent dividends on their capital stock and to add 5 per cent to their surplus.

~(d) "Whenever any bank has been placed in the hands of the commissioner of banks
for liquidation underthe provisions of s. 220.08, no tax under -this chapter shall
be levied, assessed or collected on account of such bank, which shall diminish the assets
thereof so that full payment of all depositors cannot be made. ‘Whenever the commis-
sioner -of hanks certifies to the department of faxation that the tax or any part. thereof
levied and assessed under this chapter against any such bank will so- diminish the assets
thereof that full payment of all depositors cannot be made, the said department. shall
cancel and abate such tax or part thereof, togetheir with any: penalty thereon. - This’ sub-
section shall apply to taxes levied- and assessed subsequent to the tnne the bank was taken
over by the commissioner.of banks, which taxes have not heen paid. - :

() The first $1,000 of compensation received from the Umted Stutes for service as
a.reserve or active member of the armed forces. ‘

Historys - 1961 o, 129, 348, 620; 1963 c. 280, 335, 469; 19656 c. 163, 249 437

-Income. tax .on nonresident. 111telstate come therefrom would not be taxable under

truckers’ diseussed and apportionment for-
mula approved., Moore Motor Freight Lines

v. Dept:.of Taxation, 14 W (2d) 377, 111 NW ___

(2d) 148,
“Where the ¢orpus was composed of in-
tanglble personal property and the trustees

(1). Department of Taxation v. Pabst; 15 VV'
(2d) 195, 112 NW" (2d) '161, '
Providmg for simplification  of- income
tax law by reference to internal revenue
code would result in invalid Taw. Incorpora-
tion of future federal statutes would be un-.

were ‘all nonresidents of Wisconsin, the
situs of the income from these mta.nglb]es
would not be Wisconsin, and thus the in- .

constitutional. 60 Atty. Gen, 107.
Taxation of foreign colpmatlons dis- .
cussed. 1962 WLR 378,

71.0156 Menominee Indian tribe; distribution of assets. No distribution of assets
from the United States to the members of the Menominee Indian tribe as defined in s.
49,085 or their lawful distributees, or to any corporation, or organization, credted by the
tribe or -at its direction pursuant to section 8, P.L. 83-399, as amended, and no issuance-
of stocks, bonds, certificates of indebtedness, voting trust certificates or other securities
by ‘any sueh ¢orporation ‘or organization, or voting trust, to such members of the tribe
or their lawful distributees shall be subject to income taxes under this chapter; provided,
thdt so-much of any cash distribution made under said P.L. 83-399 as consists of a share
of: any interest earned on funds deposited in the. treasury of the United States pursuant.
to:the supplemental appropriation act, 1852, (65 Stat, 736,.754) shall ot by virtue of
this section be exempt from' the 111dw1dual ineowe tax of. thls state in the hands: of the
recipients for the year in which paid. For the purpose of ascertaining the gain or loss
resulting from -the saleror other disposition of such assets and stocks, bonds, certificates
of ‘indebtédness :and other sceurities under this chapter, the fair market value of such
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property, on termination date as defined in & 70.057, shall be the basis for determining
the amount of such gain or loss. -

71,02 Definitions, (1) DEFINITIONS APPLICABLE TO CORPORATIONS. As used in this
chapter:

{(a} “Net income” means, for corporations, “gross income” less allowable deductions.

(b) “Person” includes corporations, unless the context requires otherwise, and. “cor-
poration” includes corporations, joint stock companies, associations or common law
trusts organized or conducted for profit, unless the context requires otherwise. :

(c) “Paid” or “actually paid” are to.be construed in each instance in the hght of
the method used in computing taxable income whether on the accrual or receipt. basis;
but the deduction for federal income and excess profits taxes shall be confined to cash
payments made within the year covered by the income tax return.

(d) All fiscal years ending hetween the June 30 preceding and the July 1 followmg
the close of a calendar year shall correspond to such calendar year for the purposes of
this chapter, and no fiscal year shall end on any date other than the last day of any month,

(2) DEFINITIONS APPLICABLE TO NATURAL PERSONS AND PFIDUCIARIES., As used in
this chapter:

(a) “Federal taxable income” and “federal adJusted gross mcome” of natural per-
sons and fiduciaries, mean the taxable income or adjusted gross income of the tax-
payer as determined by the taxpayer for the taxable year under the internal revenue
code or, if redetermined by the department, as determined by the department under the
internal revenue code or as may be determined on final appeal therefrom.

(b) “Internal revenue code” means the federal internal revenue code as effective
with respect to the taxpayer for the taxable year and reference herein to particular
provisions of the internal revenue code of 1954 are deemed to include subsequent
amendments thereto and the corresponding provisions of any subsequently enacted
internal revenue code; except that for the taxable years 1966 and thereafter of any
taxpayer who so elects they shall mean the internal revenue code as aniended to Decem-
ber 31, 1966, and in such case ‘federal taxable income” and “federal adjusted gross.
income” shall mean taxable income and adjusted gross income as defined by such code.
The revisor of statutes shall prepare and at each session of the legislature present one
or more appropriate bills' to make as current. as practicable the foregoing reference.
Such election for any taxable year shall be made within the time prescribed by law,
excluding any extensions thereof, for filing the return for such taxable year and shall
he made in such manner as the depaltment by rule presecrihes,

" (e) “Wisconsin taxable income” of estates and trusts means fedelal taxable income
with the modifications plescubed in s 71.05 (1) and (4).

(d) “Wisconsin taxable income” of natural persons means Wisconsin adjusted
gross income less itemized deductions or less the Wisconsin standard deduction.

(e) “Wisconsin adjusted gross income” means federal adjusted gross income, with
the modifications presecribed in s. 71.05 (1) and (4).

(f) “Itemized deductions” means deductions from federal adjusted -gross income
allowable under the internal revenue code in determining federal taxahble income, other
than the federal standard deduction and deductions for personal exemptions.

(g) “Wisconsin standard deduction” means 10% of a natural person’s Wiscon-
sin adjusted gross income but not less than $300 and not more than $1,000, except
that the combined Wisconsin standard deduction of married persons shall not exceed
$1,000.

(h) “Taxable income” and “adjusted gross income,” when not preceded by the word
“federal” means Wisconsin taxable income and Wiscousin adjusted gross income,
respectively, unless otherwise defined or the context plainly requires otherwise,

(i) “Person,” “fiduciary,” “income” and all other terms not otherwise defined, have
the same meaning as in the internal revenue code unless otherwise defined or the con-
text requires otherwise,

(j) “Person” includes natural persons and flduclanes, unless the context lequnes
otherwise. - o

(k) “Taxable year” means the taxable year upon the ‘basis of . which the. taxable
income of the taxpayer is ecomputed under the internal revenue. code.- .References: to -a
particular taxable year. ‘include the taxable year comcxdmg with ~the galendar year
nained and all other taxable years ending on:or after July 1 in sueh ealendar yeal :
or hefore June 30 following such calendar year. . ‘ L oLns

(1) “Fedaral net operating loss”.of persons other than corpmatlons meanis: vt
operating loss as determined by the taxpayer under the internal revenue code, or if




1651 INCOME AND FRANCHISE TAXES 71.03

redetermined by the department, as determined by the department under such code or
as may he determined on final appeal therefrom.
o (m) “Wisconsin net operating loss” of persons other than corporations for years
prior to 1965 means Wisconsin net business loss as computed pursnant to s. 71.06,
1963 Stats,, and for 1965 and thereafter means ‘“federal net operating loss” adjnsted
by the modifieations preseribed in s. 71.05 (1) and (4).

History: 1965 c. 163, 437; 1967 c. 205, 226,

Note: Section 84m of chapter 163, laws of 1965, provides that if 71.02 (2) is declared
unconstitutional, several other sections created by the act are also invalid.

While a taxpayer on the accrual basis Proof of any difference between the face
who receives notes in the ordinary course of value of the notes and the fair market val-
business must include them as income at ue thereof must be supplied by the tax-
thelr face value, only the fair market value payer. Woller v. Department of Taxation,
of notes received by a taxpayer who uses a 35 W (2d) 227, 151 NW (2d) 170.
cash basis method can be considered income. '

71.03 Gross income and exclusions, (1) INcLUsiOoNS. “Gross income”, as used in
determining taxable income of corporations under this chapter, shall include:

(a) All fees derived from services, including services performed for the United
States or any agency or instrumentality thereof. .

(b) All rent of Wisconsin real estate,

(e) All interest derived from money loaned or invested in notes, mortgages, bonds
or other evidence of debt of any kind whatsoever.

(d) All dividends.

(g) All profits derived from the transaction of husiness or from the sale or other
disposition of real estate or other capital assets; provided, that for the purpose of ascer-
taining the gain or loss resulting from the sale or other disposition of property, real or
personal, acquired prior to January 1, 1911, the fair market value of such property as
of January 1, 1911, shall be the basis for determining the amount of such gain or loss;
and that the basis for computing the profit or loss on the sale of property acquired by
gift after 1922 but prior to July 31, 1943, shall be the same as it would have been had the
sale been made by the last preceding owner who did not acquire it by gift; and in the case
the taxing officers are unable to ascertain the cost of the property to such prior owner,
if acquired after January 1, 1911, then the basis shall be the value thersof at or about
the time it was acquired by it, and such value shall be determmined from the best informa-
tion obtainable. However, with respect to all gifts made after July 31, 1943, the basis
for computing gain or loss resulting from the sale or other disposition of said property
acquired by gift shall be the fair market value of said property at the time of the said gift
or the valuation on which a gift tax has been paid or is payable. In computing profit or
loss on the sale of property, acquired by descent, devise, will or inheritance since Janu-
ary 1, 1911, the appraised value of such property in the administration of the estate of
the deceased owner as of the date of his death shall be the basis for determining the
amount of such profit or loss. The cost or other basis mentioned above, shall be
diminished for exhaustion, wear and tear, obsolescence, amortization, write-offs and de-
pletion to the extent of the amount: 1. allowed as deductions in computing taxable in-
come under all Wisconsin tax laws and 2. resulting (by reason of the deduction so
allowed) in a reduction in any taxable year of the taxpayer’s taxes under Wisconsin
income tax law, but not less than the amount allowable under all Wisconsin income tax
laws. Where no method has been adopted under s. 71.04 (13) (relating to depreciation
deduction) the amount allowable shall be detérmined under s. 71.04 (13) (b) 1. If
property, exclusive of inventories (as raw materials, goods in process and finished
goods), as a result of its destrnction in whole or in part by fire or other casualty, theft or
seizure, or an exercise of power of requisition or condemnation or the threat or immi-
nence thereof, is involuntarily converted into money which is within one year in good
{aith, under rules presceribed by the department of taxation, expended in the replace-
ment of the property destroyed or in the acquisition of other property located in Wis-
consii ‘similar or related in service or use to the property so destroyed, or in the estab-
lishment of a replacement fund which, within-2 years from date of the fire or other
casualty, is actually expended to replace the property destroyed or in the acquisition of
other property located in Wisconsin similar or related in service or use to the property
destroyed, no gain shall he recognized, and in the case of gain the property so replaced
or newly acquired, for purposes of depreciation and all other purposes of taxation,
shall be deemed to take the place of the property so destroyed. If any part of the money
is not so expended, the gain, if any, shall be recognized, but in an amount not in excess of
the money which is not so expended. A replacement of property by an insurance com-
-pany shall be deemed to be an expenditure by the taxpayer of insmranee moneys received
-by him from the insurance company for the purposes of this subsection. If shares of
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stock in a corporation. acquired subsequent to January 1, 1934, are sold f10m lots .ac-
quired at different dates or at different prices, the bams for’ determmmg gain or. loss
shall be that of the specific shares sold.. If the identity of the lots cannot he determined,
the stock sold shall be charged against the earliest acquisitions of such stock, The bas1s
for determining.gain or loss on sales of stock -acquired prior to January 1,.1934, shall
be the average cost of all such shares of the same stock; determined in aecordance with
the rules of the department of taxation in effect on J anuary 1, 1934,

(i) All royalties derived from mines or the possession or use of franchises or legal-
ized privileges of any kind.

(k) And all other gains, profits or income of any kind derived from any source what-
ever except such as hereinafter exempted.
, (2) Excrusions. There shall he exempt from taxation under this chapter the fol-
owing:
. (a) The value of property acquired by glft bequest dev1se or mhentance, but such
cxemption shall not exclude from gross income the income from any such property, or,
where the gift, bequest, devise or Inheritance is of income from property, the amount
of such income. Where, under the terms of the gift, bequest, devise or inheritance, the
payment crediting or distribution thereof is to be made at intervals, then to the'extent
that it is paid or eredited or to he distributed out of income from property, it shall be
treated for -the purpose of this paragraph as a gift, bequest, devise or inheritance of
income from property. Any amount included in the gross income of a beneficiary under
subehapter J of the internal revenue code shall he treated for purposes of this paragraph
as. a gift, bequest, devise or inheritance of income from property.

- ..Note: Chapter 239, laws of 1987, which repealed and recreated par, (n) also provided
that this change applies in the determination of Wisconsin taxable income of taxable
yenrs beginning on ov after January 1, 1068, but no benefit under an employe benefit plan
shall be taxable.ns income to n benc ﬁciﬂn to the extent such hemnefit svas included in _the
estate of n decedent for inheritnnece tax purposes by reason of the denth of the decedent
having ocecurred prior to January 1, 18€R8,

(b) Al insurance received by any eorporation in payment of a death claim by any

ifisurance company, fraternal bénefit society or-other insurer, including insurance pald
to a corporation upon the policies on the lives of its officers or employes, but in com-
puting net income, no deduction shall in any case be allowed in respect of premiums
paid on any life insurance poliey eovering the life of any officer or employe, or of .any
pérson fmnnmally interested in any trade or business carried on by the taxpa,yer when
the taxpayer is dirvectly or indirectly a bheneficiary under such poliey.
. (e) With respect to natural persons domiciléd outside ‘Wisconsin who derive incoie
from the performiance; on or after January 1, 1961, of personal services in Wlsconsm,
uch income shall be excluded from Wlsconsm gross income to the extent that it is sub-
jeeted to'an income tax imposed by the state of domlclle, provided that the law ‘of the
state of domicile allows ‘a similar exelusion of ineome from- personal services earned
in such”state by natural persons domiciled in Wlsconsm, or a credit against the tax
imposéd by such state on such ineonié equal ' to ‘the Wisconsin tax on such income.
The employer of any employe domiciled 'in 4 state with which Wisconsin has 1'ec1p1'oeltv
under_ this paragraph is not requirved to withhold under th1s ehapter from’ the wages
enrned by such employe in this state.

(dy Al pavments received from the Milwaukee public school teachers’ annuity and
retirement fund, Wiscousin state teachers retirement system, employe’s retirement system
of the city of N \hlwaukee, Milwaukee county employes’ retirement system, sheriff’s an-
nuity and benefit fund of Milwaukee county, policemen’s annuity and benefit fund of
Milwaiukee, or firemen’s annuity and benefit fund of Milwaukee, which are paid on
the. aceount of any pe1son who was a member of the paying system or fund as “of
December 31, 1963, or .was retired from any of the aforesaid systems or funds as of
said date.. .

< (5) CORP()RAl‘L PROPERTY HELD FOR.PRODUCTIVE USE AND INVESLMENT (a) No gain
nor_loss -shall. be recognized to corporations if property having a situs in Wisconsin
and held for productive nse in trade or business or for investment, not including . StOC]\-
in-trade_or other property held primarily for.sale, nor stocks, bonds, notes, choses in ac-
tion, certificates of trust or beneficial interest, or other securities or indebtedness. or
interest, is exchanged solely for property having a situs in Wisconsin, of a like kind, to
be held either for productive use in. trade or business or for investment, The hasis of
the property acquired bn an exchange coming within this subsection shall be the same
as.in the case of the property exchanged. -

(b) Ifan exchange would be. within the prowsmns of par (a).if 1t were not- for the
faet that the property received in exchange consists not.only of property permitted by
such-subsection to he received without the xecogmtlon of gain, but also of other: propextv



1563 INCOME AND FRANCHISE TAXES 71.085

or money, then the gain, if any, to the recipient shall be recognized, but in an amount not
in excess of the sum of such money and the fair market value of such other property.
The basis of the “property of a like kind” acquired on an exchange coming within this
subsection shall be the same as in the ease of the property exchanged, and the basis of such
“other property” acquired (other than money) shall be its fair market value at the date
of the exchange.

. (e) If an exchange would be within the provisions of par. (a) if it were not for the
fact that the property received in exchange consists not only of property permitted by
such paragraph to be received without the recognition of gain or loss, but also of other
property or money, then no loss from the exchange shall be recognized. In such case, the
hasis of the property other than money acquired shall be the same as in the case of the
property exchanged, less any money acquired. The hasis provided in this paragraph shall
be allocated between the properties (other than money) received and for the purpose of
the allocation there shall be assigned to such “other property” an amount equivalent to
its fair market value at the date of the exchange.

(6) EXCHANGE OF STOCK FOR STOCK OF SAME CORPORATION. No gain or loss shall be
recognized to a corporation if common stock in a corporation is exchanged solely for
common stock in the same corporation, or if preferred stock in a corporation is ex-
chianged solely for preferred stock in the same corporation. The basis of the property
acquired on an exchange coming within this subsection shall be the same as in the case
of the property exchanged.

History: 1961 c. 247, 348; 1963 c. 224, 267, 386; 1965 c. 163; 1967 c. 239,

An income tax which was imposed by NW (2d4) 858.

Canada on dividends payvable to a Wisconsin Transfers of -appreciated jointly held

resident, on shares of stock owned by him in
3 Canadian corporations, created a personal
liability, so that the payment of such income
taxes to the Canadian government by these
3 corporations discharged the personal in-
debtedness of the shareholder-taxpayer and
this resulted in a constructive receipt of the
amount thereof by him, so as to render the
same subject to income taxation by the state
of Wisconsin, in addition to the net amount
actually recelved by him., Marine Nat, Ex-
change Bank v. Dept, of Taxation, 12 W (2d)
154, 107 NW (2d) 157,

Sale of franchise and good will as to a
minority stockholder in a sale to a succes-
sor corporation discussed. Copland v. De-
pariment of Taxation, 16 W (2d) 543, 114

'71.035 Exchanges and distributions in

property to a wife pursuant to a divorce
judgment as a property division did not
create taxable Income for the hushand un-
der (1) (g). Department of Taxation V.
Siegman, 24 W (2d) 92, 128 NW (2d4) 658.

In deflning “income” as that term is used
in this section of the Wisconsin tax laws
(which section sets forth sources from which
gross income is derived and the requirement
of inclusion therein), the supreme court em-
phasizes anew that receipt of economic gain
or increment, while income, is not taxable
income until realized, and that the critical
issue surrounding realization is not whether
but when a receipt shall be taxed. Uecke v.
Department of Taxation, 36 W (2d) 530, 153
NW (2d) 614,

obedience to orders of securities and ex-

change commission, (1) NONRECOGNITION OF GAIN OR LosS. In the case of any ex-
change or distribution described in pars. (a) to (e), no gain or loss shall be recognized
to a corporation to the extent specified in such paragraph with rvespect to such ex-
change or distribution, ' :

‘(a) Exchanges of stock or securities only. No gain or loss shall be recognized to the
transferor if ‘stock or securities in a corporation which is a registered holding company
or a majority-owned subsidiary company are transferred to such corporation or fo an
associate company thereof which is a registered holding company or a majority-owned
subsidiary company solely in exchange for stock or securities (other than stock or se-
curities which are nonexempt property), and the exchange is made by the transferee cor-
poration in obedience to an order of the securities and exchange commission.

“(b) Eaxchanges and sales of property by corporations. No gain shall be recognized to
a transferor corporation which is a registered holding company or an associate company
of a registered holding company, if such corporation, in ohedience to an order of the se-
curities and exchange commission, transfers property in exchange for property, and such
order recites that such exchange by the transferor corporation is necessary or appropriate
to the integration or simplification of the holding company system of whieh the transferor
corporation is a member. If any such property so received is nonexempt property gain
shall be recognized unless such nonexempt property or an amount equal to the fair mar-
ket value of such property at the time of the transfer is, within 24 months of the transfer,
under rules preseribed by the department of taxation, and in accordance with an order
of the securities and exchange commission, expended for property other than nonexempt
property or is invested as a contribution to the eapital, or as paid-in surplus, of another
corporation, and such order recites that such expenditu_re or investment by the transferor
corporation is necessary or appropriate to the integration or simplification of the holding
company. system of which the transferor corporation is a member. If the fair market
value -of such nonexempt property at the time of the transfer exceeds the amount ex-
pended and the amount invested, as rvequired in the second sentence of this paragraph,
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the gain, if any, to the extent of such excess, shall be recognized. Any gam, to the extent
that it cannot be applied in reduction of basis under section-71.035 (2) shall be recog-
nized, For the purposes of this subsection, a distribution in (ancellntlon or redemption
{except a distribution having the effect of a dividend) of the whole or a part of the trans-
feror’s own stock (not acqun‘ed on the transfer) and a payment in complete or partial
retirement or canccllation of securities representing indehtedness of the fransferor or a
complete or partial retivement or cancellation of such securities which is a part of the
consideration for the transfer, shall he considered an expenditure for property other than
nonexempé property, and if, on the transfer, a liability of the transferor is assumed, or
property of the transferor is transferred subject to a liability, the amount of such liability
shall be considered to be an expenditure by the transferor for property other than non-
exempt property. This subsection shall not apply unless the transferor eorporation con-
sents, at such time and in such manner as the department of taxation may by rules pre-
scribe, to the rules preseribed under section 71.035 (2) in effect at the time of filing its
return for the taxable year in which the transfer occeurs.

(¢) Distribution of stock or securities only. If there is distributed, in obedlence to
an order of the securities and exchange commission, to a shareholder in a corporation
which is a registered holding company or a majority-owned subsidiary company, stock or
securities (other than stock or securities which are nonexempt property), without the sur-
render by such shareholder of stock or securities in such corporation, no gain to the dis-
tributee from the receipt of the stock or securities so distributed shall be. recognized:

(d) Transfers within system group. 1. No gain or loss shall be recognized to a cor-
poration which is a member of a system group (a) if such corporation transfers property
to another corporation which is 2 member of the same system group in exchange for other
property, and the exchange by each corporation is made in obedience to an order of the
securities and exchange commission, or (b) if there is distributed to such corporation as
a shareholder in a corporation  which is a member of the same system group, property,
without the surrender by sueh shareholder of stock or securities in the corporation making
the distribution, and the distribution is made and received in obedience to an order of the
securities and exchange commission. If an exchange by or a distribution to a corporation
with respect to which no gain or loss is recognized under any of the provisions of this
paragraph may also be considered to be within the provisions of par. (a), (b) or (e),
then the provisions of this paragraph only shall apply.

2. If the property received upon an exchange which is within any of the provisions
of subdivision 1 of this paragraph consists in whole or in part of stock or securities issued
by the corporation from which such property was received, and if in obedience to an order
of the securities and exchange commission such stock or securities (other than stock which
is not preferred as to both dividends and assets) are sold-and the proceeds derived there-
frowm are applied in whole or in part in the retirement or cancellation of stock or of se-
curities of the recipient corporation outstanding at the time of such exechange, no gain.or
loss shall he recognized to the recipient corporation upon the sale of the stock or seeu-
rities with respect to which such order was made: except that if any part of the proceeds
derived from the sale of such stock or securities is not so applied, or if the amount of such
proceeds is in excess of the fair market value of such stock or securities at the time of
such exchange, the gain, if any, shall be recognized, but in an amount not in excess of
the proceeds which are not so applied, or in an amount not more than the amount by
which the proceeds derived from such sale exceed such fair market value, whichever is the
greater.

(e) Eachanges not solely in kind. 1.1If an exehange, not within any of the prov1s10ns
of 5. 71.035 (1) (d), would be within the provisions of s. 71.0356 (1) (a) if it were not
for'the faet that property received in exchange consists not only of property permitted
by such paragraph to be received without the recognition of gain or loss, but also of
other property or money, then the gain, if any, to the recipient shall be recognized, but
in an amount not in excess of the sum of suech money and the fair market value of
such other property, and the loss, if any, to the recipient shall not be recognized.

2. If an exchange is within the provisions of section 71.035 (1) (e) 1 of this subsec~
tion and if it includes a distribution which has the effect of the disivibution of a taxable
dividend, then there shall be taxed as a dividend to each distributee such an amount of the
eain mcoomzed under such subdivision 1 as is not in excess of his ratable share of the
1111d1~,t1*1buted earnings and profits of the corporation accumulated after January 1, 1911.
The remainder, if any, of the gain recognized under such subdivision 1. shall he taxed as
a gain from the exchange of propertv «

(£) Application section. The provisions of this section shall not apply to an ex-
change, expenditure, investment, distribution or sale unless (1) the order of the securities
and exchange commission- in obedience to which such exchange, expenditures, investment,
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distribution or sale was wade recites that such exchange, expendltme, investment, dis-
tribution or sale is necessary or appropriate to effectuate the provisions of section 11 (b)
of the public utility holding company act of 1935, 49 Stat. 820 (U. 8. C,, title 15, see. 79k
(b)), {2) such order specifies and itemizes the stock and securities and other property
which are ordeved to be acquired, transferred, received, or sold upon such exchange, acqui-
sition, expenditure, distribution or sale, and, in the case of an investment, the investment
to be made, and (3) such exchange, acquisition, expenditure, investment, distribution or
sale was made in obedience to such order, and was completed within the time preseribed
therefor. -

" (g) Nonapplication of other provisions. If an exchange or distribution made in obe-
dience to an order of the securities and exchange commission is within any of the provi-
sions of this seetion and may also be considered to be within any of the provisions of ss,
71.301 to 71.373, then the provisions of this section only shall apply.

(2) BAsIS FOR DETERMINING GAIN OR LosS. (a) Eachanges generally. If the prop-
erty was acquired upon an exchange subject to the provisions of section 71.035 (1) (a)
or (e) the basis shall be the same as in the case of the property exchanged, decreased in
the amount of any money received by the taxpayer and increased in the amount of gain
or decreased in the amount of loss to the taxpayer that was recognized upon such exchange
under the law applicable to the year in which the exchange was made. If the property
so acquired consisted in part of the type of property permitted by section 71.035 (1)
(a) to be received without the recognition of gain or loss, and in part of nonexempt
property, the basis provided in this subsection shall be allocated between the properties
(other than money) received, and for the purpose of the allocation there shall be assigned
to such nonexempt property (other than money) an amount equivalent to its fair market
value at the date of the exchange. This subsection shall not apply to property aequired
by a corporation by the issuance of its stock or securities as the consideration in whole
or in part for the transfer of the property to it. The gain not recognized upon a fransfer
by reason of section 71.035 (1) (b) shall be applied to reduce the basis for defermining
oain or loss on sale or exchange of the following categories of property in the hands of
the transferor immediately after the transfer, and property acquired within 24 months
after such transfer by an expenditure or investment to which section 71.035 (1) (b) re-
lates on account of the acquisition of which gain is not recognized under such subsection,
in the following order:

1. Property of a chamctel subject to the allowance for depreciation under section
71.04 (2);

2. Stock and becuntles of corporations not members of the system group of which the
transferor is a memher (other than stock or securities of a corporation of which the trans-
feror is a subsidiary);

3. Securities (other than %tO(k) of corporations which are meémbers of the system
group of which the transferor is a member (other than securities of the transferor or of
a corporation of which the transferor is a subsidiary);

4, Stock of corporations which are members of the system gxoup of whlch the trans-
feror is a member (other than stock of the transferor or of a corporation of which the
transferor is a subsidiary);

5. All other remaining property of the fransferor {other than stock or securities of the
transferor or of a corporation of which the transferor is a subsidiary).

6. The manner and amount of the reduction to be applied to particular property with-
in any of the categories described in subdivisions 1 to 5, herein, shall be determmed under
rules prescribed by the department of taxation.

(b) Pransfer to corporations. If, in conuection with a transfer subject to the pro-

visions of section 71.085 (1) (a), (b) or (e), the property was acquired by a corporation,
either as paid-in surplus or as a confribution to eapital, or in consideration for stock or
seeuvities issued by the corporation receiving the property (ineluding cases where part of
the consideration for the transfer of such property to the corporation consisted of prop-
erty or money in addition to such stoek or securities), then the hasis shall be the same as
it would be in the hands of the fransferor, increased in the amount of gain or decreased
in the amount of loss recognized to the transferor upon such transfer under the law ap-
plicable fo the year in which the transfer was made.
_ (e) Distributions of stock or securities. 1t the stock or securities were received in a
~distribution mﬂuect to the provisions of section 71.035 (1) (e), then the basis in. the case
of “the ‘stock ‘in ‘respect -of which the distribution was made shall be apportioned, under
rules preseribed by the department of taxation, hetween such-stock and the stock or se-
curities distributed.

(d) Transfers within system group. If the property was acquired hy a corporation
which is a member of a system group upon a transfer or distribution described in see-
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tion 71.085. (1) (d).1, then the basis shall be the same as it would be in the hands of the
transferor; except that if stich property is stock or securities issued by the corporation
from wh1ch such stock or securities were received and they were issued (1) as the sole con-
sideration for the property transferred to such corporation, then the basis of such stoek
or securities shall be either (a) the same as in the case of the property transferred there-
for, or (b) the fair market value of such stock or securities at the time of their receipt,
whichever 1§ the lower; or (2) as part consideration for the property transferred to such
corporation, then the basis of such stock or securities shall be either (a) an amount which
bears the same ratio to the basis of the property transferred as the fair market value of
such stock or securities at the time of their receipt bears to the total fair market value of
the entire consideration received, or (b) the fair market value of such stock or securities
at the time of their receipt, whmhevel is the lower.

(8) Deminrrions. (a) The term “order of the securities and exchange commission”
means an order issued after May 28, 1938, by the securities and exchange commission
which requires, authorizes, permits or approves transactions desecribed in such order to
effectuate the provisions of section 11 (b) of the public utility holding company act of
19335, 49 Stat. 820 (U. 8. C,, title 15, sec. 79k (b)), which has become or beecomes final in
aceordance with law.

{b) The terms ‘registered holding company,” ‘“holding-company system ” and “asso-
ciate company” shall have the meanings assigned to them by section 2 of the public utility
holding company act of 1935, 49 Stat. 804 (U. S. C., Supp. I11, title 15, sec. 79 (b), (c)).

(e) The term “majority-owned subsidiary company” of a registered holding com-
pany means a corporation, stock of which, representing in the aggregate more than 50
per cent of the total combined voting power of all classes of stock of such corporation
entitled to vote (not ineluding stock which is entitled to vote only upon default or non-
payment of dividends or other special cireumstances) is owned wholly hy such registered
holding ecompany, or partly by such registered holding company and partly by one or
more ma,]outy -owned subsidiary companies thereof, or by one or more majority-owned
subsidiary companies of such 1eglsteled holding eompany.

(d) The term “system group” means one or more chains of corporations connected
through stoek ownership with a common parent corporation if:

‘1, At least 90 per cent of each class of the stock (other than stock wln(,h is preferred
as to both dividends and assets) of each of the corporations (execept the common parent
corporation) is owned directly by one or more of the other corporations; and

2. The common parent corporation owns directly at least 90 per cent of each class of
the stock (other than stock which is preferred as to hoth dividends and assets) of at least
one of the other corporations; and .

3. Kach of the corporations is either a registered holding eompanv or a majority-
owned subsidiary company.

(e) The term “nonexempt plopelty means S

1. Any consideration in the form of evidences of indehbtedness owned by the traus-
feror-or a cancellation or assumption of debts or other liabilities of the transferor (inelud-
ing a continuance of incumbrances subjeet to which the property was transferred);

Short-term obligations (including notes, drafts, bills of exchange, and bankers’ ac-
ceptances) having a maturity at the time of issuance of not exceeding 24 months, excluswe
f days of grace;

3. Securities issued or guaranteed as to principal or interest by a government or sub-
division thereof (including those issued by a corporation which is an instrumentality of a
government or subdivision thereof);

4. Stock or securities which were aequired from a registered holding company or an
associate company of a registered holding company which acquired such stock or securi-
ties after February 28, 1938 unless’ such stock or securities (other than obligations de-
seribed as nonexempt ploperty in seetion 71.035 (3) (e) 1, 2 or 3) were acquired in
obedience to an order of the securities and exchange commission or were acquired with the
authorization or approval of the securities and exchange commission under any section
of the publie utility holding company act of 1935, 49 Stat. 820 (U. S. C., title 15, sec.
79k (b));

5. Money, and the right to receive money not evidenced bv a security other than an
ohligation described as nonexempt plopeltv in section 71.035 (3) (e) 2 or 3.

(£) The term “stock or securities” means shares of stock in any. corporation, certifi-
cates of stock or interest in any cozporatlon, notes, honds, debentures and evidences. of
indebtedness (incliding any evidence of an interest in or right to subseribe to or purchase
any of the foregoing).

History: 1965 c. 163.

v
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71.04 Deductions from gross income of corporations. -Every corporation, joint
stoek company or association shall be allowed to make from 1ts gross income the fol-
lowing deductions:

(1) Payments made within the year for wages, salaries, commissions and bonuses of
employes and of officers if reasonable in amount, for services actually rendered in pro-
ducing such income; provided, there is reported the name, address and amount paid each
such employe or officer residing within this state to whom a compensation of $500 or
wore has been paid during the assessment year,

(2) Other ordinary and necessary expenses actually paid within the year out of the
income in the maintenance and opevation of its business and property, including with
respect to the calendar year 1963 and corresponding fiscal years and prior calendar and
fiscal years, but not thereafter a reasonable allowance for depreciation by use, wear and
tear of property from which the income is derived; and in the cases of mines and
guarries an allowance for depletion of oves snd other natural deposits on the basis of
their actual original cost in cash or the equivalent of eash; and including also interest
and rent paid during the year in the operation of the business from which its income
s derived; provided, the payor reports the amount so paid, together with the names
and addresses of the parties to whom interest or rent was paid as provided in g, 71.10 (1).

(2a) In Heu of the allowance for depreciation for the calendar year 1964 or cor-
responding fiseal year or any later year the amortization deductions of any emergency
facility provided in section 216 of the revenue act of 1950 (section 124A of the U. S.
internal revenue code of 1939) and in Section 168 of the internal revenue code of 1954,
provided that:

. (a) Written notice of election to take amortization of any emergency facility under
this sibsection is filed with the department of taxation on or before March 15, 1952, or on
or before the filing date of the return for the first taxable year for which an election under
this subsection is made with respect fo such emergency facility. Such notice shall be given
on such forms and in such manner as the department of taxation may by rule prescribe.

(b} The taxpayer files with the department of taxation at the time of his election under
this subsection copies of certificates of necessity for such emergeney facility issued by the
appropriate federal certifying authority, and such other documents and data relatmg
theveto as the department of taxation may by rule require.

(¢} No deduction shall be allowed under thls subsectwn on other than deprecmble
property.
 (d) In no event shall amortization deductions be permitted for any period beyond
that permitted by section 216 of the revenue act of 1950 (sectmn 124A of the United
States internal revenue code).

{(e) Subsequent to the last amortization deduction of any emergency facility permis-
sible under this subsection, the taxpayer shall deduet a reasonable allowanece for deprecia-
tion at ordinary and usual rates on such of the depreciable emergency facilities as are con-
tinued in use in the business. The total amount of sneh depreciation subsequently allow-
able shall be limited to the unamortized balance of such facilities.

(2b) In lieu of the allowance for depreciation for any taxable year or part thereof
beginning after December 31, 1952, the owner may elect the write off of the balance not
previously deducted in years prior to the 1966 ecalendar year or eorresponding fiscal
year for waste treatment plant and pollution abatement equipment purchased or con-
strueted and installed pursnant to order or recommendation of the committee on water
pollution, state hoard of health, city council, village board or county board pursuant to
s, 59.07 (53) or (85) in the 1966 calendar year or corresponding fiscal year. Any waste
treatment plant and pollntion abatement equipment purchased or construeted and in-
stalled in the 1966 calendar year or corresponding fiseal year, or in a subsequent year,
pursuant to order or recommendation of the committee on water pollution, department
of resource development, state board of health, city council, village board or county
board pursnant to s, 53.07 (53) or (85) may be deducted in the year of cash disburse-
ment for same.

(a) Written notice of election to take amortization of any treatment plant and poilu-
tion abatement equipment under this subsection must be filed with the department of
taxation on or before the filing date of the return for the first taxable year for which
such election under this subsection is made in vespeet to such plant and equipment.
Such notice shall be given on such forms and in such manner as the depaltment of tax-
ation may by rule preseribe,

(b) The taxpayer shall file with the department of taxation at the time of his elec-
tion under this subsection eopies of recommendations, orders and approvals.issued by
the department of resource development, state board of health, city couneil, village
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board or county board pursuant to s. 59.07 (53) or (85) in respect to such treatment
plant and pollution abatement equlpment and such other documents and data relating
thereto as the department by rule requires.

. (¢) No deduction shall be allowed under this subsection on other than depreciable
property, except that where wastes are disposed of through a lagoon process such lagoon-
ing costs and the cost of land containing such lagoons shall be subject to the accelerated
amortization provided for under this subsection.

(d) In no event shall accelerated amortization, or depreciation and accelerated amor-
tlzatlon deductions be permitted in excess of the cost of the asset subject to the pro-
visions of this subsection.

(2¢). In lieu of the allowance for depreciation for any taxable year or part thereof
after December 31, 1952, the owner may elect the accelerated amortization deduction for
milkhouses pulchased constructed and installed pursuant to rule Ag 30.03 (12) [Wis.
Adm. Code] or wells required by law to eonform to the Wisconsin well construction and
pump installation eode or by county or municipal ordinance to conform to the milk
ordinance and code recommended by the U. S. publie health service or bulk milk tanks
or milk pipe lines, purchased, construeted or installed, including cost of installation,
on any undepreciated portion of such milkhouse, well, bulk milk tanks or milk pipe lines
computed on an estimated life of 60 months.

(a) Written notice of election to take amortization of a milkhouse, well, bulk milk
tank or milk pipe line under this subsection must be filed with the department of taxation
with the taxpayer’s return for the first taxable year for which such election under this
subsection is made in respect to such milkhouse or well.,

(b) No deduction shall be allowed on other than depreciable property, nor shall
accelerated amortization or depreciation and accelerated amortization deductions be
permitted in excess of the cost of the asset subject to this subsection.

(3) Taxes other than special improvement taxes paid during the year upon the busi-
ness or property from which the income taxed is derived, including therein taxes imposed
by the state of Wisconsin and the government of the United States as income, excess or
war profits and capital stock taxes, including taxes on all real property which is owned
and held for business purposes whether income producing or not, provided that such
portion of the deduction for federal income and excess profits taxes as may he allowable
shall be confined to eash payments made within the year covered by the income tax re-
turn, and provided further that deductions for income taxes paid to the United States
government shall be limited to taxes paid on net income which is taxable under this chap-
ter; and provided further that income taxes imposed by the state of Wisconsin shall
accrue for the purpose of this subsection only in the year in which such taxes are assessed.

(3a) The deduction for all United States income, excess or war profits and defense
taxes shall be limited to a. total amount not in excess of 10 per cent of the taxpayer’s net
income of the calendar or fiscal year as computed without the benefit of the deduction for
said United States income, excess or war profits and defense taxes, and hefore the de-
ductions of amounts permitted by subsection (5) of this section. In no event shall any
taxpayer be permitted hereunder a total deduction in excess of the actual amount of
Umtebd States income, excess or war profits and defense taxes paid, and otherwise de-
duectible,

(4) Dividends, except stock dividends not taxable pursuant to s. 71.305, recelved from
any corporation conforming to all of the requirements of this subsection, Such corpora-
tion must have filed income tax returns as required by law and the income of such corpora-
tion must be subject to the income tax law of this state. The principal business of the
corporation must be attributahle to Wisconsin and for the purpose of this subsection any
corporation shall be considered as having its principal business. attributable to Wisconsin
only if 50 per cent or more of the entire net income or loss of such corporation after
adjustment for tax purposes (for the year preceding the payment of such dividends)
was used in computing the taxable income provided by eh. 71. If the net incomes of sev-
eral affiliated corporations have been combined for the purpose of determining the amount
of income subject to taxation under the statutes, the location of the prineipal business of
such group shall determine the taxable status of dividends paid, but intercompany divi-
dends passing. between affiliated corporations whose incomes are included in the taxzable
income of the group shall not be assessed as group income.

(6) (a) Charitable contnbutlons, as defined in par. (d), payment of whlch is made
within the year, to an amount not in excess of 5 per cent of the taxpaver s net-income of
the calendar or fiscal year as computed without the benefit of this section,

. (b) In the case of a corporation reporting its taxable income on the acernal bams, if
1. the board of directors authorizes a charitable contribution during any taxable year, and
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2. payment of such contribution is made after the close of such taxable year and on or
before the fifteenth day of the third month following the-close of such taxable year, then
the taxpayer may elect to treat such contribution as paid during such taxable year. The
election may bhe made only at the time of the flling of the return for such taxable year,
and shall be signified in such manner as the department of taxation may by rule or instrue-
tion prescribe,

(¢) Any charitable contribution made by a corporation in a taxable year beginning
after December 31, 1954, in excess of the amount deduectible in such year under the 5 per
cent limitation, shall be deductible in each of the 2 succeeding taxable years in order of
time, but only to the extent of the lesser of the 2 following amounts: 1. the excess of the
maximum amount deductible for such succeeding taxable year under the 5 per cent limita-
tion over the contributions made in such year; and 2. in the case of the first suceeeding
taxable year, the amount of such excess contribution, and in the case of the second suec-
ceeding taxable year the portion of such excess contribution not deductible in the first
succeeding taxable year.

(d) For purposes of this section, the term “charitable contribution” means a con-
tribution or gift to or for the use of: '

1. The state or any political subdivision thereof, but only if the contribution or gift
is made for exclusively public purposes.

2. A corporation, trust or community chest, fund or foundation operating within this
state, organized and operated exclusively for religious, charitable, scientific, literary or ed-
ucational purposes or for the prevention of ernelty to children or animals, no part of the
net earnings of which inures to the benefit of any private shareholder or individual.

3. A post or organization of war veterans, or an auxiliary unit or society of, or trust
or foundation for, any such post or organization organized in the United States or any of
its possessions, and no part of the net earnings of which inures to the benefit of any pri-
vate shareholder or individual, :

4, A cemetery company owned and operated exclusively for the benefit of its members,
or any corporation chartered solely for burial purposes as a cemetery corporation and
not permitted by its charter to engage in any business not necessarily incident to that
purpose, if such company or corporation is operating within this state and is not oper-
ated for profit and no part of the net earnings of such company or corporation inures to
the benetit of any private shareholder or individual.

5. Carthage college of Carthage, Illinois, to facilitate the location and operation of
such college in Kenosha, Wisconsin, provided such contribution or gift is made during the
calendar year 1960.

6. The state of Wisconsin for its promotional activities for the New York World’s
Fair of 1964-1965.

7. Any policemen velief association organized under s. 213.11 or firemen relief
association organized under s. 213.10. Under this subdivision contributions include con-
tributions and donations, and other funds raised through the activities of such associa-
tions for the rvelief of widows and orphans.

(e) If the contribution is other than money, the basis for the caleulation of the
amount thereof shall be the fair market value of the property at the time of the contri-
hution, except that if the basis of the property was deducted pursuant to sub. (7) or
charged down or oft and deducted pursuant to sub. (8) or the property was depreciable,
amortizable or depletable, such fair market value shall be reduced by the lesser of 1)
the amount which wounld have been treated (but was not actually treated) as gain if
the property contributed had heen sold at its fair market value determined at the time
of sueh contribution, or 2) the amount of depreciation, amortization, write-off or
depletion to the extent allowed as deductions in computing taxable inecome under all
Wisconsin franchise and income tax laws and which resulted in a tax benefit, but not
less than the amount allowable under all Wisconsin franchise and income tax laws.

(6) Amounts contributed for the given period to the unemployment veserve fund
established in section 108.16 of the statules, but not the amounts paid out of said fund.

(7) Losses actually sustained within the year and not compensated by insurance or
otherwise, provided that no loss resulting from the operation of business conduected
without the state, or the ownership of property located without the state, may be allowed
as a deduction, and provided further that no loss may be allowed on the sale of property
purchased and held for pleasure or recreation and which was not acquired or used for
profit, but this proviso shall not be construed to exclude losses due to theft or to the de-
struction of property by fire, flood or other casvalty, No deduction shall be allowed under
this subsection for any loss claimed to have been sustained in any sale or other disposition
of shares of stock or sceurities where it appears that within 30 days hefore or after the
date of such sale or other disposition the taxpayer has acquired (otherwise than by be-
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quest. or. inheritance) or has entered into a contract or option to acquire substantially
identical property, and the property so acquired is held by the taxpayer for any period
after such sale or other disposition. Reserves for contingent losses or liabilities shall not
be deducted.

“(7a)(a) No-deduction shall be allowed in respect to losses from sales or exchanges
of property (other than losses in cases of distributions in corporate liquidations) di-
rectly or indirectly between persons specified in par. (b) 1, 2, 3 or 4.

(b) The persons referred fo in par. (a) are:

1. An individual and a corporation more than 50 per cent in value of the outstanding
stock of which is owned, direetly or indirectly, by or for such individual; ‘

2. Two corporations more than 50 per cent in value of the outstanding stock of each
of which is owned, directly or indirectly, by or for the same individual, if either of such
corporations, with respeet to the taxable year of the corporation preceding the date of
the sale or exchange was, under the federal internal revenue code, a personal holding
company or a foreign personal holding company;

3. A fiduciary of a trust and a corporation more than 50 per cent in value of the
oufstanding stock of which is owned, direetly or indirectly, by or for the trust or hy
or for a person who is grantor of the trust;

4. A person and an organization whose income is exempt under s. 71.01 (3) (a) and
which is controlled divectly or indirectly by such person.

(8) The amount any asset has been charged down or off by any corporation upon the
demand or order of any state or federal regulatory authority, body, ageney or commission
having power to make such demand or order, or by the examining committee of any state
bank in accordance with s. 221.09, provided all the requirements of this subsection have
been eomplied with: the corporation must elect to make deduction under this snbsection
by claiming a charge down or write-off of such asset, in an amount consistent with the
terms of the demand or order, in its return covering the first income year in which the
charge down or write-off is demanded or ordered. When a demand or ovder affects a
charge down or write-off of more than one asset, an election to claim the charge down or
write-off of one such asset shall he deemed an election to claim the charge down or write-
off of all assets affected by such demand or order. An election to claim or not claim a de-
duetion under this subsection with respeet to any such order shall be irrevocable. No de-
duction allowed hereunder shall exceed the amount which would have been deduetible had
the asset heen sold for an amount equal to the value to which it is written down. The
amount of any deduction allowed hereunder shall reduce the cost or other basis of any
such asset, and any amount recovered with respect to such an asset which exceeds the ad-
justed cost or basis shall be reported as income in the year in which received or accrued,
depending on the method of acecounting employed by the taxpayer.

(9) (a) Savings and loan associations, mutual loan corporations, mutual savings
banks, and eredit unions may deduet amounts paid to, or credited to the acecounts of
depositors or holders of acecounts as dividends or earnings on their deposits or with-
drawable accounts, if such amounts paid or credited ave withdrawable on demand subject
only to customary notice of intention to withdraw.

(b) Savings and loan associations, mutual savings banks, production eredit associa-
tions and credit unions may make a deduction for a reasonahle addition to reserve for
had debts of 24 of such sums as they are required to allocate to their loss reserves pur-
suant to statutory provisions or rules and regulations or orders of any state or federal
governmental supervisory authorities.

(10) Amounts distributed to patrons in any year, in proportion to their patronage of
the same year, by any corporation, joint stock company or association doing business
on a co-operative hasis (hereinafter called “company”), whether organized under ch.
185 or otherwise, shall he returned as income or veceipts by said corporate patrons but
may be deducted by such company as cost, purchase price or refunds; hut no such
deduetion shall be made for amounts distributed to the stockholders or owners of such
company -in proportion to their stock or ownership, nor for amounts retained by such
company and subject to distribution in proportion to stoek or ownership as distin-
guished from patronage.

(11) Amounts expended for the purchase of seeds and tree plants for planting, and
for preparing land for planfing and for planting and caring for, maintenance and fire
protection of forest erops on “Forest Crop Lands” under the provisions of chapter 77,
but the taxpayer may elect to defer the deduection of such amounts until the crop or the
property, or any portion thereof; is sold or disposed of ; except that the method so elected
must be followed without change; and notice of the election of such method must be given
to the assessing aunthority that such election is made.
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(12) In computing net income no deduction shall be allowed under this section for
wages, salaries, bonuses, interest or other expenses:

(a) If such items of deduction are not paid within the taxable year or by the fifteenth
day of the third month after the elose thereof; and

(b) If, by reason of the method of-aceounting of the person to whom the payment is
to be made, the amount thereof is not, unless actually received, includible in the gross
income of such person for the taxable year in which or with which the tazable year of
the taxpayer ends; and

(e) If, at the close of the taxable year of the taxpayer or at any time within 214
months thereafter, the person to whom the payment is to be made was an officer of such
taxpayer empomtlon or was the owner, directly or indirectly, of more than 20 per cent
of its outstanding voting stock.

(d) No deductlon shall be disallowed under this subsection if the item would not be
includable in the Wisconsin taxable income of the creditor even if received in the taxable
year or within 214 months nftel the close thereof, :

(e) If a deduction, which is otherwise properly accruable, is dlsallowed pursuant to
the application of pars. (a), (b) and (e), such deduction shall he allowed for the same
item in any subsequent year when actually paid..

(13) (a) With respect to the calendar year 1964 and corresponding fiscal years
and thereafter, as a depreciation deduction a reasonable allowance for the exhaustlon,
wear and tear (including a reasonable allowanee for obsolescence)

1. Of property used in the trade or business, or

2. Of property held for the production’ of income. ‘

(b) The term “reasonable allowance” as used in par. (a) includes (but is not limited
to) an allowance computed in accordance with rules p1escnbed by the depaltment of
taxation, under any of the following methods?

1. The straight line method, :

2. The declining balance method, using a. rate not exceeding twice the rate which
would have been used had the annual allowance heen computed under the method de-
seribed in subd. 1,

3. The sum of the years-digits method, and

4. Any other: consistent method productive of ‘an annual allowanee which, when
added to all allowances for the period commencing with the taxpayer’s use of the prop-
erty and including the taxable year, does not, during the first two-thirds of the useful
life of the p1ope1ty, exceed the total of sueh allowances which would have been used
had such allowances been computed under the method -preseribed in subd. 2. Nothing
in this subsection shall be construed to-limitor reduce an allowance otherwise allowable
under par. (a).

(c) Paragraph (b) 2, 3-and 4 shall apply only in the case of property (other than
intangible property) deseribed in par. (a) with a useful life of 3 years or more:

1. The construction, reconstruction or erection of which is completed after the end
of the taxpayer’s calendar or fiseal year 1963 and then only to that portion of the basis
which is properly attributable to such construetion, reconstruetion or erection after the
end of the taxpayer's calendar or fiscal year 1963, or

2. Acquired after the end of the ta\payer’s calendar or fiscal year 1963, if the
original use of such property commences with the taxpayer and commences after such
date.

(d) Where, under rules prescribed by the department of taxation, the taxpayer and
the department have, after August 15; 1963 entered into an agrecment in writing specif-
ically dealing with the useful life and rate of depreciation of any property, the rate so
agreed upon shall be binding on hoth the taxpayer and the department in the absenceé of
facts or circumstances not taken into consideration in the adoption of such agreement.
The responsibility of establishing the existence of such facts and circumstances shall rest
with the party initiating the modification. ' Any change in the agreed rate and useful
life spemﬁed in the agreement shall not be effective for taxable years before the taxable
year in which notice in writing by certified mail or registered mail is qerved by the party
to the agreement initiating such change.

(e) In the absence of an agiecﬂment under par. (d) contammg a provision to the
contrary, a taxpayer may at any time elect in accordance with rules prescribed by the
department to change from the method of depreciation deserlbed in par. (b) 2 to the.
method deseribed in par. (b) 1

(£) Under rules preseribed by the commissioner, a taxpayer may for purposes of
computing the allowance under par. (a) with lespect to personal property, reduce the
amount taken into acecount as salvage value by an amount which does not exceed 10 per
cent of the basis of such property (as determined under par. (g) as of the time as of which
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such salvage value is required to be determined). For purposes of this paragraph the
term “personal property” means depreciable personal property (other than livestock)
with a useful life of 3 years or more,

(g) The basis on which exhaustion, wear and tear and obsolescence shall be allowed
in respeet-to any property shall be-the Wisconsin income-tax -cost-of such property, as
determined by s. 71.03 (1) (g) and other provisions of this chapter, insofar as applicable.

(14) (a) In the case of property to which this subsection applies the term “reason-
able allowance” as used in sub. (13) may, at the election of the taxpayer, include an
allowance, for the first taxable year for which a deduction is allowable under sub. (13)
to-the taxpayer with respect to such property, of 20 per cent of the cost of such prop-
erty.

(b) If in any taxable year the cost of property to which this provision applies with
respect to which the taxpayer may elect an allowance under par. (a) for such taxable
vear exceeds $10,000, then par. (a) shall apply with respect to those items selected by
the taxpayer, but only to the extent of an aggregate cost of $10,000.

(e) 1. The election under this subsection for any tazable year shall be made within
the time prescribed by law (including extensions thereof) for filing the return for such
taxable year. The election shall be made in such manner as the department by rule
prescribes.

2. Any election made under this section may not be revoked except with the consent
of the commissioner of taxation or his delegate.

(d) 1. For purposes of this subsection the term “property to which this subsection
applies” means tangible personal property:

a. Of a character subject to the allowance for depreciation under sub. (13).

b. Acquired by purchase after December 31, 1963 or after the taxpayer’s corre-
sponding fiscal year for use in trade or business or for holding for production of income,

e. With a useful life (determined at the time of such acquisition) of 6 years or more.

2. For purposes of subd. 1 the term “purchase” means any acquisition of property,
but only if

a. The property is not acquired by one member of an affiliated group from another
member of the same affiliated group, and

b. The basis of the property in the hands of the person acquiring it is not determined
in whole or in part by reference to the adjusted basis of such property in the hands
of the persons from whom acquired. ~ .

3. For purposes of this subsection the cost of property does not inelude so much of
the basis of such property as is determined by reference to the basis of other property
held at any time by the person acquiring such property.

4, For purposes of par. (b), »

a. All members of an affiliated group shall be treated as one taxpayer, and

b. The department of taxation shall apportion the dollar limitation contained in par.
(b) among the members of such affiliated group in such manner as it by rule prescribes.

5. For purposes of this subsection, the term “affiliated group” means one or more
chains of includible corporations, connected through stock ownership with a ecommon
parent corporation which is an includible corporation if stock possessing more than 50
per cent of the voting power of all classes of stock and more than 50 per cent of each
class of nonvoting stock of each of the includible corporations (except the common parent
corporation) is owned directly by one or more of the other includible corporations and
the common parent corporation owns directly stock possessing more than 50 per cent of
the voting power of all classes of stock and more than 50 per cent of each class of non-
voting stock of at least one of the other includible corporations. The term “stoek” as
used in this subsection does not include nonvoting stock which is limited and preferred
as to dividends. As used in this subsection the term “includible corporation” means any
corporation except corporations whose income is exempt from taxation under s, 71.01 (3).

6. In applying sub. (13) (g) the adjustment under s. 71.03 (1) (g) resulting by
reason of an election made under this subsection with respect to any “property” to
which this subsection applies shall be made before any other deduction allowed by
sub. (13) (a) is computed.

History: 1961 c. 246, 467, 620; 1963 c. 6, 164, 223, 224, 433, 436, 459, 537; 1965 c, 163, 433,
614; 1967 c, 281, 287. ) )

Payments which a business corporation ableness of a contract between related
made to a private club for dues for officers parties, the test is whether the same con-
and employes of the corporation were not tract would have been entered into hetween
deductible by the corporation for income-tax strangers. Capitol Lumber Co. v, Depart-
purposes as “ordinary and necessar{a ex- ment of Taxation, 17 W (2d4) 105, 116 NW
penses’ of the corporation, Forsberg Paper (Zd%VGOB.

Co, v. Department of Taxation, 14 W here the stock of a corporation was

0X .
(2d) 93, 109 NW (24) 467, publicly held, and the entire issue of pre-
Under (2), in determining the reason- ferred stock was retired by the corporation,
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and the motlivation for the transaction was issue must be considered ordinary and
to improve the status of the body corpo- necessary expenses in the operation of the
rate, not to favor any individual share- business from which its income was de-
holders or ‘a special group thereof, the cor- rived, so as to be deductible under (2).
goration’s payment of interest on the money Basic Products Corp. v. Department of Tax-
orrowed for the purpose of retiring the ation, 19 W (2d) 183, 120 NW (24) 161,

71.045 Allowability of certain deductions. No deduction shall be allowable at any
time to the employer corporation, or to a parent or subsidiary corporation of such cor-
poration, or a corporation issuing or assuming a stock option in a transaction to which
section 425 (a) of the internal revenue code applies, if the stock option was exercised
on or after June 30, 1965, hy an individual in a transfer in respeet of which the require-
ments of section 422 (a), 423 (a) or 424 (a) of the internal vevenue code were met; and
no amount other than the price paid under the option shall be considered as received by
any of such corporations for the shave so transferred. If the transfer of a share of
stock to an individual pursuant to his exercise of an option would otherwise meet the
requirements of section 422 (a), 423 (a) or 424 (a) of the internal revenue code except
that there is a failure to meet any of the holding period requirements of section 422 (a)
(1), 423 (a) (1) or 424 (a) (1), then any deduetion fmm the income of the employer
corporation for the taxable year in which such exercise occurred attributable to such
disposition, shall be treated as a deduction from income of the taxable year of such
employer corporation in which such disposition oceurred.

History: 1965 c, 642.

71.046 Depletion; certain mines producing ores of lead, zine, copper or other me-
tals. (1) Beginning with the calendar year 1947 or corresponding fiscal year, in addition
to other deductions allowed by s. 71.04 there shall be allowed mines owned by corpora-
tions producing ores of lead, zine, copper or other metals exeept iron, but including sul-
phur and iron resulting from the processing of lead, zine, copper or other metals except
iron, or mills finishing the products of such mines for the smelter, or smelters located
in Wisconsin processing the products of such lead, zine, copper or other metal mines,
exeept iron mines, or mills the following allowance for depletion:

(a) On the first $100,000 of gross income from sales of ore or ore products or any
part thereof, 15 per cent;

{b) On the second $100,000 of gross income from sales of ore or ore products or
any part thereof, 10 per cent;

(e) On the third $100, 000 of gross income from sales of ore or ore products or any
part thereof, 5 per cent;

(d) On all gross 1ncome from sales of ore or ore products in excess of $300,000, 3
per cent.

(2) In no case shall the depletion allowance provided in subsection (1) be in excess
of 50 per cent of net income as computed under this chapter without the benefit of the de-
pletion allowance provided by this section.

(3) In computing depletion allowance there shall be first dedueted from gross in-
come all sums paid for rents or royalties, or for the purchase of ecrude ore or concentrates.

(4) When depletion allowance is taken as a deduction pursuant to this section the
savings in tax due to such depletion allowance shall be nsed by the taxpayer in prospect-
ing for ore in Wisconsin, and proof thereof duly verified shall be furnished the depart-
ment of taxation.

History: 1965 c. 163.

71.047 Depletion; mines producing low-grade iron ore. (1) Corporations en-
gaged in the mining of low-grade iron ore in this state shall be allowed, in lieu of deple-
tion hased upon cost of such ore, percentage depletion in the amount of 159 of the
gross income from mining of such low-grade iron ore after first deducting from such
gross income all sums paid for rents or royalties, but such allowance shall not exceed
509% of the taxpayer's taxable income from such mining eomputed under this chapter
without the allowance for depletion provided by this section. In no event shall such
allowance for depletion be less than the amount allowable under s. 71.04.

(2) As used in this section:

(a) “Low-grade iron ore” means such ore as defined in s. 70.93 (1).

(b) “Mining” includes not merely the extraction of low-grade iron ore from the
ground (including extraction from the waste or residue of prior mining), but also the
following treatment processes (and physieal or chemical treatment processes necessary
or inecidental thereto): crushing, grinding, sorting, concentrating, agglomerating (by
sintering, pelletizing, or other means), and substantially equlvalent proeesses to bring
to shipping grade and form, and loading for shipment.

History: 1867 ¢, 61,
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71.06 " Modifications, transitional adjustments and election of deductions for nat-
ural persons and fiduciaries. (1) MobrricarTions. Some of the modifications referred
toin s, 71.02 (2) (e), (e) and (m) ave: :

(a) Add:

1. The amount of any interest, less related expenses, excluded solely by reason of
section 103 of the internal revenué eode (relating to interest received on state and mu-
nicipal obligations). ‘

"2, Any amounts deducted under seetion 1202 of the internal revenue code (velating
to the deduction for capital gains).

3. Losses not allocable or apportionable to this state under s. 71.07.

4. Any amount deducted as a capital loss earry-over from any taxable year prior to
the 1965 taxable year.

5. Gain on the sale or exchange of a principal residence, excluded under section 1034
{a) of the internal revenue code, if the “new residence” referred to therein is located
outside this state. '

6. Gain on the involuntary conversion of property excluded under section 1033 of the
internal revenue code if the replacement property is located outside this state.

(b) Subtract, to the extent included in federal taxable or adjusted gross income:

1. The amount of any interest or dividend income, less related expenses, which is hy
federal law exempt from taxation by this state.

2. Any amount included under sections 668 and 1373 of the internal revenue code.

3. Net income not allocated or apportioned to this state under s, 71.07,

4. Any other amount not subject to taxation under this chapter, less any amount
allocable thereto which has been deducted in the computation of federal taxable or ad-
Jjusted gross income. :

5. In lieu of the allowance for depreciation for any taxable year or part thereof
beginning after December 31, 1952, the owner may elect the write off of the halance not
previously deducted in years prior to the 1966 calendar year or ecorresponding fiseal
year for waste treatment plant and pollution abatement equipment purchased or con-
structed and installed pursuant to order or recommendation of the committee on water
pollution, state hoard of health, city council, village hoard or county board pursuant to
s. 59.07 (53) or (85) in the 1966 calendar year or corresponding fiscal year. Any waste
treatment plant and pollution ahatement equipment purchased or comstrueted and in-
stalled in the 1966 calendar year or corresponding fiscal year, or in a subsequent year,
pursuant to order or recommendation of the committee on water pollution, department
of resource development, state board of health, city council, village hoard or county
board pursuant to s. 59.07 (53) or (85) may be dedueted in the year of cash dishurse-
ment for same.

a. Written notice of election to take amortization of any treatment plant and pollu-
tion abatement equipment under this subdivision must be filed with the department of
taxation on or before the filing date of the return for the first taxable year for which
such election under this subdivision is made in respect to such plant and equipment.
Such notice shall be given on such forms and in such manner as the department by
rule prescribes.

b. The taxpayer shall file with the department at the time of his election under this
subdivision copies of recommendations, orders and approvals issued by the department
of resource development, state hoard of health, city council, village hoard or county
hoard pursuant to s. 59.07 (53) or (85) in respect to such treatment plant and pollu-
tion abatement equipment, and such other documents and data relating thereto as the
department by rule requires.

¢. No deduction shall he allowed under this subdivision on other than depreciable
property, except that where wastes ave disposed of through a lagoon process such
lagooning costs and the cost of land containing such lagoons shall be subject to the
accelerated amortization provided for under this subdivision.

d. In no event shall accelerated amortization, or depreciation and accelerated amorti-
zation deductions be permitted in excess of the cost of the asset subjeet to this subdivi-
sion. :

(¢) Add or subtract, as appropriate, any transitional adjustments computed under
sub, (2). . . :

(d) - The earry back of losses to reduce income of prior years shall not be permitted.
There shall be added any amount deducted as a federal net operating loss carry-over and
there may be subtracted any Wisconsin net operating loss carry-forward in an amount
not in excess of the Wiseonsin. taxable income computed before the deduetion of suech
Wisconsin net operating loss carry-forward.. A Wisconsin net operating loss, to the
extent not offset against other income of the year of loss may be carried forward
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against Wisconsin taxable income of consecutive suceeedlng yeals subsequent to the
loss year for a period not to exceed 5 years.

(e) In determining Wisconsin adjusted gross income or Wisconsin taxable income of
a partner, any applicable modification described in this section which relates to an item
of paltnelsh1p income, gain, loss or deduction shall he made in accordance with the
partner’s distributive share, for federal income tax purposes, of the item to which the
modification relates. Where a partner’s distributive share of any such item is not rve-
quired to be taken into account separately for federal income tax purposes or the modifi-
cation relates to no ascertainable item of the partnership income of the current year,
each partner’s share of such modification shall he p10p01t10na1 to his distributive share
for federal income tax purposes of partnership taxable income or loss generally.

(f) Add to or subtract from federal adjusted gross income, as appropriate, any
amounts excluded or included therein solely by reason of subchapter S (small business
corporations electing to be taxed as partnerships) or subechapter R (proprietorships or
partnerships electing to be taxed as corporations) under the internal revenue code,

(g) Add or subtract from federal adjusted gross income, as appropriate, on sale,
exchange, abandonment or other disposition in a transaction in which gain or loss is
recognized to the owner of property acquired by inheritance, exclusive of property
constituting ineome under see. 102 (b) of the internal revenue code, the difference be-
tween the federal basis and the inheritance tax value when, by the exercise of the elec-
tion of alternate values pursuant to sec. 2032 of the internal revenue code or for any
other reason the federal basis of such property is more or less than the date of death
value determined for inheritance tax purposes in the estate of the person from Whom
the property was acquired.

Note: Chapter 238, laws of 1067, which ereated pur, (g) nrlso provided that the ‘mnew
provision applies ifn ecases in which the decedent from whom the property was acquired
died on or after January 1, 10635,

(2) TRANSITIONAL ADJUSTMDNTS It is the purpose of this subsection to prevent
the double inclusion or omission of any item of ineome, deduction or basis by reason of
change to reporting on the basis of federal taxable income or federal adjusted gross
income. .

(a) Definitions. As used in this subsection:

1. “Transitional date’” means the first day of the taxpayer’s 1965 taxable year, as
defmed at s, 71.02 (2) (k)

. “Federal adjusted bas1s” means the adJllsted basis of the asset or acecount for the
purpose of determining gain on the sale or other disposition thereof computed as of
the transitional date for federal income tax purposes.

3. “Wisconsin adjusted basis” means the adjusted basis of the asset or acecount
which would have been applicable in determining gain on the sale or other disposition
thereof on the day preceding the transitional date,

4. The “adjusted hasis” of a liability or reserve account created by accruals or
other charges deducted from income for federal or Wisconsin income tax pulposes is
the cunent balance of such account on the transitional date.

5. “Constant basis assets” means assets, other than inventories, the federal ad-
justed basis of which does not affect and is not affected by the computation of the
taxpayer’s federal taxable income except when such asset is sold, exchanged, abandoned
or other\\nse disposed of.

6. “Clianging basis assets” means inventories and assets or accounts, including lia-
blhty and reserve accounts created by accruals or other charges deducted from income,
other than annuity contracts or constant basis assets. Changing basis assets include
property subjeet to depreciation, depletion or amortization of cost, premium or dis-
count; capitalized intangible expenses such as trade-mark expense, research and devel-
opment expense and loan expense if the same are being amortized for federal income
tax purposes; and accruals, reserves and deferrals of either income or expense.

7. “Owner” means suceessively the owner of changing basis assets or constant basis
assets as of the transitional date and any subseqiient owner whose basis for such assets
is found by reference to the basis therefor of another person.

(b) With respect to a constant basis asset any excess of federal adJusted basis over
Wisconsin adjusted basis shall be added to income, and any excess of Wisconsin adJusted
basig over federal adjusted basis shall be subtracted from income in the year in which
such asset is sold, exchanged, abandoned or otherwise disposed of by the owner in a
transaction in whlch gain or loss is recognized to the owner. =

“(¢)" With réspect to changing basis assets compufe the nef difference between the
federal adjusted basis and the Wisconsin adjusted basis of all such assets as of the
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transitional date. If such net difference is & net excess of federal adjusted basis it
shall be ratably amortized and subtracted from the amounts.otherwise allowable to the
owner as deductions (under this ehapter and the internal revenue code) over such period
of not more than 60 months commencing with the first day of the first taxable year
ended after the transitional date as may he selected by the owner as of the transitional
date. If such net difference is a net excess of Wisconsin adjusted basis it shall be
ratably amortized and subtracted from the inecome of the owner over such period of
not less than 60 months commencing with the first day of the first taxable year ended
after the first transitional date as may be selected by the owner as of the transitional
date. In either event:

1. Any 1ema1nmg balance of such difference shall be taken into account on the flnal
Wisconsin income tax return of the owner or in any year in which the owner disposes of
all or substantially all of its assets in a transaction in which gain or loss is recognized ; and

" 2. If the net difference as of the transitional date is not more than $5,000 the
owner at its election may take the entire amount thereof into account in the first tax-
able year ended after the transitional date.

(d) If the taxpayer’s last Wisconsin taxable year, subject to thls chapter but not to
8. 71.02 (2), would otherwise include any period also included in the taxpayer’s first
taxable year subject to s, 71.02 (2), such last taxable year shall terminate with the day
prior to the first day of such first taxable year. Returns and payments of tax with
respect to such last taxable year shall be due on the same date or dates as if such year did
not terminate until the day on which it would have terminated but for this paragraph.

(3) ELECTION OF DEDUCTIONS; AND HUSBAND AND WIFE DEDUCTIONS., (a) Natural
persons electing the federal standard deduction, or using federal tax tables based on
federal adjusted gross income, in filing their federal ineome tax return, may eleet to
take itemized deductions in reporting Wisconsin taxable income of the same year.

(b) Natural persons who have not elected the federal standard deduction, or tax
tables based on adjusted gross income, in filing their federal income tax return, may
elect the Wisconsin standard deduction in reporting Wisconsin’s taxable income of the
same year.

(¢) The Wlsconsm standard deduction shall not be allowed to a married person
whose spouse is required to file a return, unless such spouse has also elected to take
the Wisconsin standard deduction in reporting income of the same year. If one
spouse claims the $300 minimum standard deduction, the other spouse cannot claim
any deduetion,

(d) Married persons electing itemized deduetions in determining Wisconsin taxable
income, may divide the total amount of their itemized deductlons between them, as they
choose.

(4) MODIPICATION OF FEDERAL ADJUSTED GROSS INCOME, Whenever a person other
than a corporation acquires, after the transitional date, as defined in sub. (2) (a), a
constant basis asset, the federal basis of which is different from the Wisconsin basis,
an appropriate modification of federal adjusted gross income shall be made in the year
of sale, exchange, abandonment or other disposition of such asset properly to veflect
the income consequences of such difference. Whenever such a person acquires, after
said transitional date, a changing basis asset the federal basis of which is different
from the Wisconsin basis, appropriate modifications of federal adjusted gross income
shall be made each year properly to reflect the income consequences of such difference;
in any such case the commissioner of taxation or his delegate may agree with the tax-
payer for an amortization of such difference in basis over a period of 5 years or less.

"~ History: 1961 c. 348, 620; 1963 c. 6, 102, 164, 223, 224, 328, 433, 436, 455, 469, 537; 1965 c.
163 s, 74 dc, T4 df; 1965 . 218, 433, 437, 614; 1067 c. 226 23,

71.06 Corporation business loss carry forward. If a corporation in any year sus-
tains a net business loss, such loss, to the extent not offset by other items of income of
the same year, may he offset against the net husiness income of the subsequent year and,
if not completely offset by the net business income of such year, the remainder of such
net business loss may he offset against the net business income of.the following year.
For the purposes of this section, net business income shall consist of all the inecome
attributable to the operation of a trade or husiness regularly carried on by the tax-
payer, less the deduction of business expenses allowed in s. 71.04. The addition to and
deductions from income of urban transit companies under s. 7118 (1) shall also be used
in determining the net business loss of such companies to be offset against the net busi-
ness income as determined under s. 71.18 of subsequent years under this section. Any
net business loss for any year prior to the calendar year 1955 or corresponding flSC'H]
year shall not, however, be 1ecomputed unde1 8, 71, 18

‘History: 1965 ¢. 163,
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71.07 8itus of income; allocation and apportionment. (1) For the purposes of
taxation income or loss from husiness, not requiring apportionment under sub. (2), (3)
or (5), shall follow the situs of the business from which derived. Income or loss derived
from rentals and royalties from real estate or tangible personal property, or from the
operation of any farm, mine or quarry, or from the sale of real property or tangible
personal property shall follow the situs of the property from which derived. Corpora-
tion income from personal services performed by employes of corporations shall he
deemed husiness income and shall follow the situs of the business, Income from per-
sonal services and from professions of resident individuals shall follow residence.
Income from personal services of nonresident individuals, ineluding income from pro-
fessions, shall follow the situs of the services. All other income or loss, including
royalties from patents, income or loss derived from land contraects, mortgages, stocks,
bonds and securities or from the sale of similar intangible personal property, shall
follow the residence of the recipient, except as provided in s, 71.07 (7). For the pur-
poses of taxation, interest received on state and federal tax refunds when the tax re-
funded was on business income or property shall be deemed income from business and
shall follow the situs of the business from which derived,

(2)- Persons engaged in business within and without the state shall be taxed only on
such income as is derived from business transacted and property loecated within the state,
The amount of such income attributable to Wisconsin may be determined by an alloca-
tion and separate accounting thereof, when the business of such person within the state
is not an integral part of a unitary business, provided, however, that the department of
taxation may permit an allocation and separate accounting in any case in which it is
satisfled that the use of suech method will properly reflect the income taxable by this
state. In all cases in which allocation and separate accounting is not permissible, the
determination shall he made in the following manner: There shall first be deducted from
the total net income of the taxpayer such part thereof (less related expenses, if any) as
follows the situs of the property or the residence of the recipient; provided, that in the
case of income which follows the residence of the recipient, the amount of interest and
dividends deductible under this provision shall be limited to the total interest and divi-
dends received which are in excess of the total interest (or related expenses, if any) paid
and allowable as a deduction under section 71.04 during the income year., The remaining
net income shall be apportioned to Wisconsin on the basis of the ratio obtained by
taking the arithmetieal average of the following 3 ratios:

(a) The ratio of the tangible property, real, personal and mixed, owned and used
by the taxpayer in Wisconsin in connection with his trade or business during the income
year to the total of such property of the taxpayer owned and used by him in econnection
with his trade or business everywhere. Cash on hand or in the bank, shares of stock,
notes, bonds, accounts receivable, or other evidence of indebtedness, special privileges,
franchises, good will, or property the income of which is not taxable or is separately
allocated, shall not be considered tangible property nor included in the apportionment.
In determining apportionahle net ineome with respect to the calendar year 1964 and
corresponding fiscal vears and thereafter, in any case in which the property factor is
distorted by the taxpayer depreciating property in Wisconzin by a method different from
that used to depreciate property outside Wisconsin, the department may determine the
property faetor by depreciating all property by the same method, or using original cost
or any other means as will achieve an equitable result,

(b) In the case of persons engaged in manufacturing or in any form of collecting, as-
sembling or processing goods and materials, the ratio of the total cost of manufacturing,
collecting, assembling or processing within. this state to the total cost of manufacturing, or
assembling or processing everywhere. The term. “cost of manufacturing, collecting, as--
sembling, or processing”, as used herein, shall be interpreted in a manner to conform as-
nearly as may be to the best accounting practice in the trade.or business. Unless in the
opinion of the department of taxation the peculiar circumstances in any case justify a
different treatment, this term shall he generally interpreted to include as elements of
cost the following:

1. The total cost of all goods, materials and supplies used in manufacturing, assem-
bling or processing regardless of where purchased.

2. The total wages and salaries paid or incurred during the income year in such manu-
facturing, assembling or processing activities,

3. The total overhead or manufacturing hurden properly assignable according to good
accounting practiee to such manufaeturing, assembling ov-processing activities. :

-(e) In the case of trading, mercantile or manufacturing concerns the ratio of.the
total ‘sales made through or by offices, agencies or branches located in Wisconsin during
the income year to the total net sales made everywhere during said income year.
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(3) Where, in the case of any person engaged in business within and without the
state of Wisconsin and required to apportion his income as herein provided, it shall be
shown to the satisfaction of the department of taxation, that the use of any one of the
3 ratios -ahove provided for gives an unreasonable or ineguitable final average ratio be-
cause of the fact that such person does not employ, to any appreciable extent in his trade
or business in producing the income taxed, the factors made use of in obtaining such
ratio, this ratio may, with the approval of the department of taxation, he omitted in
obtaining the final average ratio which is to be applied to the remaining net income.

(4) As used in this section the word “sales” shall extend to and inelude exchange,
and the word “manufacturing” shall extend to and inelude mining and all processes of
Eabricating or of curing raw materials.

(5) If the income of any such person properly assignable to the state of Wisconsin
cannot be ascertained with reasonable certainty by either of the foregoing methods, then
the same shall be apportioned and allocated under such rules and regulations as the de-
partment of taxation may preseribe. .

(6) Liability to taxation for ineome which follows the residence of the recipient, in
the case of persons other than corporations, who move into or out of the state within the
year, shall be determined for such year on the hasis of the income received (or acerued, if
on the accrual basis) during the portion of the year that any such person was a resident
of Wisconsin. The net income of such person assignable to the state for such year shall

be used in determining the income subject to assesswent under this chapter.

(7) Tor purposes of determining the situs of ineome under this section :
(a) The estate of a decedent shall he considered resident at the domicile of the

decedent at the time of his death.

(b) A trust estate created by will, contract, declaration of trust or implication of
law shall be considered resident at the place where the trust estate is being administered.

(¢) The situs of income derived by any taxpayer as the beneficiary of the estate of
a decedent or of a trust estate, shall he determined as if such income had heen received

without the intervention of a fiduciary.
Historys

Action of the board 'of tax appeals, in
holding that in the absence of definite proof
the property factor should be based on sales
was arbitrary and capricious tor {gnoring
the weight of the property factor in the
statutory formula, and improperly reducing
the three-factor formula to a  two-factor
formula in this case. Department of Taxa-
tion v, ‘Blatz Brewing Co. 12 W (2d) 615,
108 NW (2d) 319.

The tax-apportionment formula contained
in (2) did not intend to allocate business in-
come among the sum of the states in which
business was done, since, once a taxpayer is
engaged in business within and without this
state, entitling the taxpayer to use the ap-
portionment formula, Wisconsin is restricted
to taxing *“only on such income as is derived
from business transacted and property lo-
cated within the state.” Department of Tax-
ation v. Blatz Brewing Co, 12 W (24) 615,
108 N'W (2d4) 319,

Where a Wisconsin taxpayer corporation,
not making a separate accounting, was en-
gaged in the brewing of beer in Milwaukee,
and in the sale thereof in Wisconsin to dis-
tributors located both within and without
the state, in returnable containers which
were returned when empty to Milwaukee,
and the taxpayer corporation also owned
neon advertising signs and certain other
property located throughout the United
States, the nature of such property outside
the state did not constitute “engaged in
business” by the taxpayer corporation out-
side the state, within the meaning of (2),
prescribing a formula for ‘the taxation of
apportionable income in cases of taxpayers
engaged in business within and without the
state, Department of Taxation 'v. Blatz
Brewing Co. 12 W (24) 615, 108 NW (24d) 319,

See note to 71,01, citing Moore Motor
Freight Lines v. Dept. of Taxation, 14 W
(2d)-877, 111 NW (2d) 148.

The income of a Wisconsin resident and
professional engineer from a firm in which
he was a partner, which had its principal
office in New York, which did no aotual con-
struction work and did not employ contrac-

1961 c. 348, 652; 1963 c. 224; 1965 ¢, 163, 433.

tors, was derived from a profession and not
from a business, and the taxation of this
income therefore followed his residence
under 71.07 (1), Stats. 1953, 1955, so as to
be taxable thereunder for the years in ques-
tion,. Whitney v, Department of Taxation,
16 W (2d) 274, 114 NW (2d) 445.

The application of a formula adopted
under (5) to a unitary multistate trucking
business, consisting of the 3 factors of rev-
enue miles, payroll and originating revenue,
is not arbitrary or unreasonable. In deter-
mining validity of a formula the court must
not only look at the challenged factor but
also its relation to the other facdtors and
the coinposite result, A taxpayer who at-
tacks a formula apportionment of income
has the burden of showing by clear and
cogent evidence that it results in extrater-
ritorial values being taxed., W, R, Arthur
& Co. v. Department of Taxation, 18 W (2d)"
225, 118 N'W (2d) 168, '

Even though some manufacturing was
done and sales were made from warehouses
outside of Wisconsin, 100 per cent of sales
could be used in the tax ratio since the Wis-
consin office played a major part in all
sales, Globe-Union, Inc. v, Department of
Taxation, 20 W (2d) 213, 121 N'W (2d) 894,

A Wisconsin manufacturer who con-
tracted with out-of-state warehouses to
store goods and make sales subject to cer-
tain limitations was engaged in business
outside the state and the tax apportionment
statute should be applied, Under the facts
the sales were not made in Wisconsin. Ap-
plied Power Ind. v. Department of Taxa-
tion, 26 W (2d4) 219, 130 NW (2d) 841. -

The discretionary authority afforded by
this section, pursuant to which the depart-
ment is given considerable latitude in adopt-
ing a formula which will most accurately
reflect the reasonable and equitable tax on
the income earned by the taxpayer in Wis-
consgin, reveals that the statute .is not un-
constitutional as being arbitrary or unreas-
onahle or taxing extraterritorial income.’
One who attacks a formula prescribing a
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statutory apportionment method for deter-
mining the amount of net income attribut-
able to the state has the burden of showing
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consolidated basis but has adhered to the
legal entity theory, i.e., each separate legal
entity is required to file its own sepdrate re-

turn. Interstate Finance Corp. v. Dept. of
Taxation, 28 W (2d) 262, 187 NW (2d) 38,

Taxation of fore]gn colpoxatlons dis-
cussed, 1962 WLR 378,

by clear and cogent evidence that it results
in extraterritorial values being taxed and
hence is unreasonable or mequltable Wis-
consin does not authorize income tax on a

71.08 Tiduciaries, (1) The tax imposed by this chapter on individuals shall apply
to the Wisconsin taxable income of estates or trusts and shall be paid by the fidueciary.

(2) The income of a trust distributable or distributed to a nonresident beneficiary
shall be assessed as the income of other nonresidents is assessed. No personal exemp-
tions shall be allowed in assessing the income of such nonresident l)enefwlary unless
he makes a complete return under this chapter.

(8) The Wisconsin modifieations applicable to the Wisconsin taxable income or Wis-
consin adjusted gross income of estates, trusts and beneficiavies thereof with tespect to
income derived from such estates or trusts shall be computed and allocated as follows:

(a). A modification or portion thereof which relates to an item of income, gain, loss
or deduction which affects the computation of the federal distributable net incomé of
the estate or trust for the currvent year shall be apportioned among and taken-into
account by the fiduciary and the beneficiary or beneficiaries in the same proportion that
the item to which it relates is considered as distributed among them for federal income
tax purposes.

(b) Any remaining modifications or portions thereof shall he taken into account
by the fiduciary.

(¢) If an additional assessment is made against the fiduciary or any beneficiary as
a result of correction of an erroneous allocation of the modifications applicable to the
the income of an estate or trust, any overpayment resulting from consistent application
of such correction to all other taxpayers interested in such estate or trust shall be re-
funded notwithstanding any rule of law which would otherwise bar such refund. s 1

(4) A personal exemption for the decedent under s. 71.09 (6) shall not he allowed
the executor or administrator, except against the tax on income of ‘the decedent in the
year of death. If the decedent would have heen entitled to an exemption for his spouse
or a dependent under s. 71.09 (6), had he lived, such exemption shall be allowed to the
executor or administrator so long as over half of the support of the spouse or dependent
is supplied by the decedent or by the executor or administrator from the decedent’s es-
tate and the gross income of the spouse or dependent for the calendar year in:which the
taxable year of the exeeutor or administrator begins is less than $500. If the decedent
was a married person at the date of death and if in any year subsequent to the year
of death his widow is a head of family within the meaning of s, 71.09 (6), and such
widow does not take a head of family exemption on her individual return, the head of
family exemption may be taken on the return of the executor or administrator of the
decedent’s estate.

(56) All income taxes levied against the income of benef1c1a11cs shall ‘be a lien on
that portion of the trust estate or interest therein from which the income taxed is de-
rived, and such taxes shall be paid by the fiduciary, if not paid by the distributee, before
the same becomes delinquent. Kvery person who as a fiduciary under the provisions of
this ehapter pays an income tax, shall have all the rights and remedies of reimbursement
for any taxes assessed against him or paid by him in sueh capacity, as is provided in
s. 70.19 (1) and (2).

(6) An executor, administrator, guardian or trustee applying to a court having juris-
dietion for a discharge from his trust and a final settlement of his accounts, before his
application shall he granted, shall file with the assessor of incomes of tlie county in
which the trust or estate is being administered returns of income received in his repre-
sentative capacity not previously filed and a retarn for the period between the close of
the preceding income year and the date of his application for discharge, and also, in the
case of an executor, administrator or guardian, returns of income received by the de-
ceased, the ward or a prior guardian during each of the years open to audits under s.
7111 (21) if such returns have not heretofore been filed. Also, before his application
is granted, he shall file with the said assessor of incomes sales tax returns eovering
taxable sales made in his representative capacity and also sales tax retmns due from
the decedent or ward, and withholding returns (reports) covering “wages” paid in his
representative capacity and also “wages” paid by the decedent or ward. Upon receipt
of such returns, the assessor of incomes shall immediately determine the amount of taxes
to become due and shall certify such amount to the court and the eourt shall thereupon
enter an order directing the executor, administrator, trustee or gnardian, as the case may
be, to pay to the department of taxation the amount of tax, if any, found due by the
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assessor of incomes, and take his receipt therefor. The receipt of the department of
taxation shall be evidence of the payment of the tax and shall be filed with -the court
before a final distribution of the estate is ordered, and the executor, administrator,
trustee or guardian is discharged. Any taxes found to be due from the estate for any
of the years open-to audit under s. 71:11 (21) shall he assessed against and paid by the
executor or administrator; any taxes found to be due after the executor or administrator
is discharged shall be assessed against and paid by the beneficiaries in the same ratio
that their interest in the estate bears to the total estate.

(7) Returns of income required to be made by sub. (6) may be dispensed with by
order of the court having jurisdiction in eases where it is clearly evident to the court
that no income tax is due or to become due from the trust or estate.

(8) Trusts exempt from federal income tax pursuant to subtitle A, chapter I, sub-
chapter F' of the internal revenue code shall to the same extent be exempt from taxation
under this chapter.

History: 1961 c. 33, 404; 1965 c. 163, 437, 516,

Tax accounting problems of personal Tax accounting problems of trustees.
representatives, 47 MLR 57. .- Hinners, 47 MLR 147,

71.09 Rates of taxation, interest and personal exemptions. (1) The tax to he as-
sessed, levied and collected upon taxable incomes of all persons other than corporations
for the calendar years 1963 and 1964 and corresponding fiscal years shall be computed at
the following rates:

(a) On the first $1,000 of taxable income or any part thereof, at the rate of 2.30 per
cent.

(b) On the second $1,000 or any part thereof 2.55 per cent.

(¢) On the third $1,000 or any part thereof, 2.80 per cent.

(d) On the fourth $1,000 or any part thereof, 3.80 per cent.

(e) On the fifth $1,000 or any part thereof, 4.30 per cent.

(£) On the sixth $1,000 or any part thereof, 4.80 per cent.

(2} On the seventh $1,000 or any part thereof, 5.30 per cent.

(h) On the eighth $1,000 or any part thereof, 6,30 per cent.

(i) On the ninth $1,000 or any part thereof, 6.80 per cent.

(3) On the tenth $1,000 or any part thereof, 7.30 per cent.

(k) On the eleventh $1,000 or any part thereof, 7.80 per cent.

(1) On the twelfth $1,000 or any part thereof, 8.30 per cent.

(m) On the thirteenth $1,000 or any part thereof, 8.80 per cent.

(n) On the fourteenth $1,000 or any part thereof, 9.30 per cent.

(o) On the fifteenth $1,000 or any part thereof, 9.80 per cent.

(p) Om all taxable income in excess of $15,000, 10 per cent.

(1am) The tax to be assessed, levied and collected upon taxable incomes of all persons
other than corporations for the calendar year 1962 and corresponding fiscal years shall
be computed at the following rates:

(a) On the first $1,000 of taxable income or any part thereof, at the rate of 2 per

(b) On the second $1,000 or any part thereof, 2%} per cent.
(¢) On the third $1,000 or any part thereof, 214 per cent
(d) On the fourth $1,000 or any part thereof, 3%% per cent.
(e) On the fifth $1,000 or any part thereof, 4 per cent.

£) On the sixth $1,000 or any part thereof, 414 per cent,
g) On the seventh $1,000 or any part thereof, 5 per cent.
h) On the eighth $1,000 or any part thereof, 6 per cent.

) On the ninth $1,000 or any part thereof, 614 per cent.
) On the tenth $1,000 or any part thereof, 7 per cent.

(k) On the eleventh $1,000 or any part thereof, 714 per cent.

(I) On the twelfth $1,000 or any part thereof, 8 per cent.

(m) On the thirteenth $1,000 or any part thereof, 8% per cent.

{n) On the fourteenth $1,000 or any part thereof, 9 per cent.

(0) On the fifteenth $1,000 or any part thereof, 934 per cent.

(p) On all taxable income in excess of $15,000, 10 per cent.

(1m) The tax to he assessed, levied and collected upon taxahle incomes of all persons
other than corporations for the calendar year 1965 and corresponding fiscal years shall
be computed at the following rates:

(a) On the first $1,000 of taxable income or any part thereof, at the rate of 2.5%.

(b) On the second $1,000 or any part thereof, 2.756%.

(e) On the third $1,000 or any part thereof, 3%.

(d) On the fourth $1,000 or any part thereof, 4%.
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(e) On the fifth $1,000 or any part thereof, 4.5%.

(f) On the sixth $1,000 or any part thereof, 5%.

(g) On the seventh $1,000 or any part thereof, 5.5%.
.i (h) On the eighth $1,000 or any part thereof, 6.5%.

(i) On the ninth $1,000 or any part thereof, 7%.

(3) On the tenth $1,000 or any part thereof, 7.5%

(k) On the eleventh $1,000 or any part thereof, 8%.

(1) On the twelfth $1,000 or any part thereof, 8.5%.

(m) On the thirteenth $1 000 or any part theleof, 9%.

(n) On the fourteenth $1,000 or any part thereof, 9.5%.

(o) On all taxable income in excess of $14,000, 10%.

(In) The tax to be assessed, levied and collected upon taxable incomes of all persons
other than corporations for the calendar year 1966 and corresponding fiscal years and
for calendar and fiscal years thereafter, shall be computed at the following rates:

(a) On the first $1,000 of taxable income or any part thereof, at the rate of 2.7%.

(b) On the second $1,000 or any part thereof, 2.95%.

(¢) On the third $1,000 or any part thereof, 3.2%.

(d) On the fourth $1,000 or any part theleof 4.2%.

(e) On the fifth $1,000 or any part thereof, 47%.

f) On the sixth $1,000 or any part theleof 5.2%.

g) On the seventh $1,000 or any part thereof, 57%.

h) On the eighth $1,000 or any part thereof, 6.7%.

i) On the ninth $1,000 or any part thereof, 7.2%.

3) On the tenth $1 000 or any part theleof 7.7%.

k) On the eleventh $1 000 or any part theleof 8.2%.

1) On the twelfth $1,000 or any part thereof, '8.7%.
(m) On the thirteenth $1,000 or any part thereof, 9.2%.
(n) On the fourteenth $1,000 or any part thereof, 9.7%.
(o) On all taxable income in excess of $14,000, 10%.

(2a) The taxes to be assessed, levied and collected upon taxable incomes of eorpora-
tions for the calendar year 1953 and corresponding fiscal years and for calendar and
fiseal years thereafter shall be computed at the following rates, to wit:

(a) On the first $1,000 of taxable income or any part thereof, 2 per cent.

(b) On the second $1,000 or any part thereof, 214 per cent.

(¢) On the third $1,000 or any part thereof, 3 per cent.

(d) On the fourth $1,000 or any part thereof, 4 per cent.

(e) On the fifth $1,000 or any part thereof, 5 per cent.

(£) On the sixth $1,000 or any part thereof; 6 per cent.

(g) On all taxable income in excess of $6,000, 7 per cent.

(2am) The corporation fla,nchlse tax mlposed under s. 71.01 (2) shall be com-
puted at the following rates:

(a) For the first $1,000 of income or any part thereof, 2%.

(b) For the second $1,000 or any part thereof, 2% %.

(¢) For the third $1,000 or any part thereof, 3%.

(d) For the fourth $1,000 or any part thereof, 4%.

" (e) For the fifth $1,000 or any part thereof, 5%.

(£f) For the sixth $1,000 or any part thereof, 6%.

(g) For all income in excess of $6,000, 7%.

(8) The commissioner of taxation shall prepare a table from which the tax in effect
on taxable personal income up to $10,000 shall be determined. Such table shall be pub-
lished in the department’s official rules and be placed on the appropriate tax blanks.
The form and the tax computations of the table shall he substantially as follows:

(a) The title thereof shall be “Tax Table.”

(b) The first 2 columns shall contain the minimum and the maximum amounts, re-
spectively, of taxable income in brackets of not more than $100. Computation of tax
on taxahle income of $10,000 and over may be set forth at the foot of such table.

(¢) The 3rd column shall show the amount of the tax payable for each bracket before
the allowance of any deduection for personal exemptions or exemptions for dependents.
The tax shall be computed at the rates in effect, which rates shall be applied to the
amount of income at the middle of each hracket. The amount of tax for each bracket
shall be computed only to the nearest 10 cents.

(4) (a) Commencing with the calendar year 1965 and with fiscal years ending
after December 31, 1965, natural persons whose total income is not in excess of $10,000
and consists entirely of wages subjeet to withholding for Wisconsin tax purposes and
not more than $200 total of dividends, interest and other wages not subject to Wisconsin
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withholding, and who have elected the Wisconsin standard deduction and have not
claimed either the eredit for homestead property tax relief or deductions for expenses
incurred in earning such inecome, shall, at their election, not be required to’ record on
their income tax returns the amount of the tax imposed on their Wisconsin taxable in-
come. Married persons shall be permitted this election only if the combined income of
the husband and wife does not exceed $10,000, if both report their incomes on the same
combined income tax return form, and if hoth make this election.

(b) The tax on income reported by persons making the election under par. (a) shall
be computed by the department of taxation. After applying all known applieable
credits, the department shall notify the taxpayer by mail of the amount of taxes due or
the amount of taxes to be refunded:

(5)° (a) In assessing taxes interest shall be added to such taxes at 5% per annum
from the date on which such taxes if originally assessed would have become delingquent
if unpaid, to the date on which such taxes when subsequently assessed will beecome
delinquent if unpaid.

(b) Except as otherwise specifically provided, in crediting overpayments of income
and surtaxes against underpayments or against taxes to be subsequently collected and in
certifying refunds of such taxes interest shall he added at the rate of 5 per, cent per
annum from the date on which such taxes when assessed would have hecome delinquent
if unpaid to the date on which such overpayment was certified on the refund rolls except
that if any overpayment of tax is certified on a refund roll within 90 days after the last
date prescribed for filing the return of such tax or 90 days after the date of actual filing
of the return of such tax, whichever oceurs later, no interest shall be allowed on such
overpayment. For purposes of this section the return of such tax shall not he deemed
actually filed by an employe unless and until he has included the written statement re-
quired to be filed by him under s. 71.10 (8). However when any part of a tax paid on an
estimate of income, whether paid in connection with a tentative return or not, is refunded
or credited to a taxpayer, such refund or credit shall not draw interest. This provision
shall apply to all such payments made in the ealendar year 1960 and thereafter.

(6) There may be deducted from the tax, after the same has been computed ac-
cording to the rates of this section, personal exemptions for natural persons as follows:

(a) An exemption of $10 for the taxpayer; and an additional exemption of $10 for
the spouse of the taxpayer, to the extent that such exemption is not used as a deduction
from the separate tax of the spouse, and provided that such spouse is not a dependent
of another taxpayer; but for each taxpayer and also for the spouse of a married taxpayer
who has reached the age of 65 prior to the close of the calendar or fiseal year, the exemp-
tion shall be $15. The determination of whether an individual is married shall be
made as of the close of his taxable year, unless his spouse dies during his taxahle year, in
which case such determination shall be made as of the time of such death. An individual
legally separated from his spouse under a decree of divoree or of separate maintenance
shall not be considered as married.

(b) An exemption of $10 for each person for whom the taxpayer is entitled to an
exemption for the taxable year under section 151 (e) of the federal internal revenue
code.

(¢) An additional exemption of $10 for a head of a family. In this subsection, “a
head of a family” means a taxpayer, deemed not married for purposes of par. (a),
who maintained a household and supported therein himself and at least one other in-
dividual with respeet to which individual the taxpayer was entitled to an exemption
under par. (b).

(7) RELIEF FOR PERSONS OVER 65. The purpose of this subsection is to provide re-
lief to certain persons 65 years of age and over who own or rent their homestead,
through a system of income tax credits and refunds, and appropriations from the gen-
eral fund, ‘ :

(a) Definitions. As used in this subsection, unless the context clearly indicates
otherwise:

1. “Income” means the sun of adjusted gross income as defined in s. 71.02 (2) (e),
net income from sources outside the state, alimony, support money, cash public assist-
ance and relief (not including relief granted under this subsection), the gross amount of
any pension or annuity (including railroad retirement henefits, all payments received
under the federal social security act and veterans disability pensions), nontaxable inter-
est received from the federal government or any of its instrumentalities, workmen’s
‘compensation and the gross amount of “loss of time” insurance. It does not include
gifts from nongovernmental sources, or surplus food or other relief in kind supplied by
a governmental agency.
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2. “Household” means a elaimant and an individual related to the claimant as hus-
band or wife.

3. “Household ineome” means all income received hy all persons of a household in
a calendar year while members of such household.

4. “Homestead” means the dwelling, whether owned or rented, and so much of the
land surrounding it, not exceeding one acre, as is reasonably necessary for use of the
dwelling as a home, and may consist of a part of a multi-dwelling or multl-pulpose
building and a part of the land upon which it is built, (“Owned” includes a vendee in
possession under a land contraet and of one or more ;]omt tenants or tenants in eommon.)
It does not include personal property such as furniture, furnishings or appliances, but
a mobile home may he a homestead.

5, “Claimant” means a person who has filed a claim under this subsection and was
both domiciled in this state and 65 years of age or over during the entirve calendar year
preceding the year in which he files claim for relief under this subsection. When 2 or
more individuals of a household are able to meet the qualifications for a claimant, they
may determine between them as to who the claimant shall be. If they are unable to
agree, the matter shall be referred to the commissioner of taxation and his decision shall
be final. When a homestead is occupied by 2 or more individuals and more than one
such individual is able to qualify as a claimant, and some or all such qualified individu-
als are not related as determined under subd. 2 such individuals may determine between
them as to who the claimant shall be, If they are unable to agree, the matter shall be
referred to the commissioner of taxation and his decision shall be final.

. “Rent counstituting property taxes accrued” means 25% of the gross rent actually
pa1d in cash or its equivalent in 1964 or any subsequent calendar year by a claimant
and his household solely for the right of oecupancy of their Wisconsin homestead in
such calendar year, and which rent constitutes the basis, in the succeeding calendar year
of a clalm for relief under this section by such elaimant.

. “Gross rent” means rental paid at arms-length, solely for the right of occupancy
of a homestead exclusive of charges for any utilities, services, furniture, furnishings or
personal property appliances furnished by the landlord as a part of the rental agree-
ment, whether expressly set out in the rental agreement or not. In any case in which
the landlord and tenant have not dealt with each other at arms-length and the depart-
ment is satisfied that the gross rent charged was excessive, the department may adjust
such gross rent to a reasonable amount for purposes of this subsection. “Gross rent”
includes the space rental paid to a landlord for parking of a mobile home, exclusive
of any charges for utilities, services, furniture and furnishings or personal appliances
furnished by the landlord as a part of the space rental. Twenty-five per cent of such
annual gross rental plus the monthly parking permit fees paid during the year shall be
the annual “property taxes aceruned.”

8. “Property taxes acerued” means plopelty taxes, exclusive of special assessments,
delinquent interest and charges for service, levied on a claimant’s homestead in 1964
or any calendar year thereafter pursuant to ch. 70, less the tax credit, if any, afforded
in respeet of such property by s. 77.63 (3). When a homestead is owned by 2 or more
persons or entities as joint tenants or tenants in common and one or more sueh persons
or entities is not a member of claimant’s household, “property taxes acerued” is that
part of property taxes levied on such homestead (reduced by the tax credit hereinhefore
referred to) as reflects the ownership percentage of the claimant and his household.
For purposes of this paragraph property taxes arve “levied” when the tax roll is delivered
to the local treasurer with his warrant for collection. When a claimant and his house-
hold own their homestead part of a calendar year and rent the same or a different
homestead for part of the same year “property taxes accrued” means only taxes levied
on the homestead when both owned and oceupied as such by claimant and his household
at the time of the levy, multiplied by the percentage of 12 months that such property
was owned and occupied by such household as its homestead in such year. When a
household sells or otherwise disposes of ownership of its homestead in any year prior
to the levy of taxes on such homestead in such year and rents the same or another
homestead, ‘“‘rent constituting property taxes aceruied” for such year shall be 259 of
gross rent paid after annualization of gross rent paid in such year. (Gross rent paid
shall be annualized by dividing actual gross rent paid by the number of months for
which paid and multiplying the resulting figure by 12.) When a household owns and
oceupies 2 or more different homesteads in the same calendar year, property taxes
accrued shall relate only to that property occupied by the household as a homestead on
the levy date occurring in sueh calendar year, Whenever a homestead is an integral
part of a larger unit such as a farm, or a multipurpose or multidwelling building, prop-
erty taxes accrued shall be that percentage of the total property taxes acerued as the
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value of the homestead is of the total value, except that the claimant may use the total
property taxes acerued for the larger unit, but not exceeding 40 acres of land, except
as the limitations of par. (h) apply. For .the purpose of this subsection, the “unit”
refers to that parcel of property covered by a single tax statement of which the home-
stead 1s a part. For claims for 1967 and subsequent years, monthly parking permit fees
collected under s. 66.058 (3) (e¢) shall be considered property taxes.

(b) The right to file claim under this subsection shall be personal to the claimant
and shall not survive his death, but such right may be exercised on behalf of a claimant
by his legal guardian or attorney-in-fact. When a claimant dies after having filed a
timely claim the amount thereof shall be dishursed to another member of the house-
hold as determined by the commissioner of taxation. If the claimant was the only
member of his household, the claim may be paid to his executor or administrator, but if
neither is appointed and qualified within 2 years of the filing of the claim, the amount
of the claim shall escheat-to the state.

(¢) Subject to the limitations provided in this subsection, a claimant may claim as
a credit against Wisconsin ;inecome taxes otherwise due on his 1966 income, Wiscon-
sin property taxes acerued in 1966, or 1966 rent constituting property taxes accrued, or
both. If the allowable amount of elaim exceeds the income taxes otherwise due on claim-
ant’s 1966 income or if there are no Wisconsin income taxes due on claimant’s 1966
income, the amount of the claim not used as an offset against income taxes on 1966
income, after audit by the department of taxation, shall he certified to the department
of administration for payment to the claimant by check drawn on the general fund. No
such check and no offset against income taxes otherwise payable, or refund of income
taxes paid in respeet of any such claim shall be charged against any town, city, village or
county in the distribution of income taxes under this chapter. No interest shall be al-
lowed on any payment made to a claimant pursuant to this subsection.

(d) No claim in réspect of property taxes acerned in 1964 or in respect of 1964 rent
constituting property taxes acerued shall be paid or allowed unless such claim is actually
filed with and in the possession of the department of taxation on or before July 15,
1965. Subjeet to the same conditions and limitations, claims may be filed on or before
April 15, 1966, and each succeeding year in respect of property taxes accrued and rent
constituting property taxes accrued of the next preceding year. Beginning with the year
1967 subject to the same conditions and limitations, claims may be filed within the
extension period if an extension of time for filing the return has been granted pursuant
to . 71.10 (5) (b).

(e) The amount of any elaim otherwise payable under this subsection may be applied
by the department of taxation against any liability outstanding on-the books of the de-
partment against claimant, or against any other individual who was a member of his
household in the year to which the claim relates.

(£) Only one claimant per household per year shall be entitled to relief under this
subsection,

(g) The amount of any eclaim pursuant to this subsection shall be limited as follows:

1. If the household income of the claimant’s household was $1,000 or less in the
year to which the claim relates, the claim shall be limited to 756% of the amount by
which the property taxes acerued, or rent constituting property taxes accrued, or both,
in'such year on the claimant’s homestead is in excess of 3% of household income exceed-
ing $500 but not exceeding $1,000.

2. If the household income of the claimant’s household was more than $1,000 in the
year to which the claim relates, the claim shall be limited to 60% of the amount of
which the property taxes accrued, or rent constituting property taxes acerued, or both,
in such year on the claimant’s homestead is in excess of 3% of houschold income exceed-
ing $500 but not exceeding $1,000, 6% of household income exceeding $1,000 but not
exceeding $1,500, 9% of household income exceeding $1,500 but not exceeding $2,000,
129 of household income exceeding $2,000 but not exceeding $2,500 and 15% of all
household ineome over $2,500.

3. The commissioner of taxation shall prepare a table under which claims under this
subsection shall be determined. The table shall he published in the department’s official
rules and shall be placed on the appropriate tax blanks. The amount of claim for each
bracket shall be computed only to the nearest 10 cents.

4. The claimant shall, at his election, not be required to record on his claim the
amount claimed by him. The claim allowable to persons making this election shall be
computed by the department which shall notify the claimant by mail of the amount of
his allowable elaim.

(h) In any case in which property taxes accrued, or rent constituting property
taxes accrned, or hoth, in any one year in respect of any oune household exceeds $300,
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the amount thereof shall, for purposes of this subsection, he deemed to have heen $300.

(1) In administering this subsection, the department of taxation shall make available
suitable forms with instructions for claimants, including a form which may he included
with or a part of the individual income tax blank.

(j) Every claimant under this subsection shall supply to the department, in support
of his claim, reasonable proof of age, rent paid, property taxes accrued, changes of
homestead, household membership, household inecome, size and nature of property
claimed as the homestead and a statement that the property. taxes accrued used for
purposes of this section have heen or will be paid by him and that there are no de-
linquent property taxes on the homestead.

(k) Whenever on the audit of any claim filed under this subsection the department
determines the amount thereof to have been incorrectly determined, the department shall
redetermine such claim and notify the elaimant of such redetermination and the reasons
therefor, Such redetermination shall he final unless appealed to the Wisconsin board of
tax appeals within 30 days of notice thereof,

(1) In any case in which it is determined that a claim is or was excessive and was
filed with fraudulent intent, the claim shall be disallowed in full, and, if the claim has
been paid or a credit has heen allowed against income taxes otherwise payable, the credit
shall be canceled and the amount paid may be recovered by assessment as income taxes
are assessed and such assessment shall bear interest from the date of payment or credit
of the claim, until refunded or paid, at the rate of one per cent per month. The claimant
in such case, and any person who assisted in the preparation or filing of such excessive
claim or supplied information upon which such excessive claim was prepared, with
fraudulent intent, shall be guilty of a misdemeanor. In any case in which it is deter-
mined that a claim is or was excessive and was negligently prepared 10% of the corrected
claim shall be disallowed and if the claim has heen paid, or credited against income
taxes otherwise payable, the credit shall be reduced or canceled, and the proper portion of
any amount paid shall be similarly recovered by assessment as income taxes are assessed
and such assessment shall bear interest at one per cent per month from the date of pay-
ment until refunded or paid.

(m) In any case in which a homestead is rented by a person from another person
under circumstances deemed by the department of taxation to be not at arms-length,
it may, with the aid of its property tax division, determine rent constituting property
taxes accrued as at arms-length, and, for purposes of this section, such determination
shall be final.

(n) Any person aggrieved by the denial in whole or in part of relief claimed under
this subsection (except when the denial is based upon late filing of claim for relief or
is based upon a redetermination of rent constituting property taxes accrued as at arms-
length) may appeal such denial to the Wisconsin board of tax appeals by filing a peti-
tion with the board within 30 days after such denial, as provided in s. 73.01 (6) with
respect to income tax cases, and review of the board’s decision may he had under s.
73.015. For appeals brought under this paragraph or under par. (k), the filing fee re-
quired under s. 73.01 (6) (a) shall not apply.

(p) No claim for relief under this section shall be allowed to any claimant who at
the time of filing such claim is a recipient of assistance under s.-49.18, 49.20 or 49.61.

(q) A claim shall be disallowed if the department finds that the claimant received
title to his homestead primarily for the purpose of receiving benefits under this subsec-
tion.

(8) If in the calendar year 1962 or thereafter, a natural person domiciled in this
state pays a net income tax to another state or the District of Columbia upon income de-
rived from the performance by him of personal services outside Wisconsin in the ealendar
year 1961 or corresponding fiscal year or thereafter, such person may credit the tax paid
to such other state or the Distriet of Columbia on such income against the net income
tax otherwise payable to Wisconsin on income of the year in which such personal services
were performed. No such credit shall be allowed unless claimed within the time provided
in s, 71.10 (10) (bn) but s. 7110 (10) (d) shall not apply to such credits. For purposes
of this section, amounts withheld from wages or declared and paid pursuant to the in-
come tax law of another state shall be deemed a net income tax paid to such other state
only in the year in which the income tax return for such state was required to be filed.
The department of taxation shall compute the revenue loss to the state, county and
various tax distriets resulting from the tax credits granted under this subsection, and
may from time to time correct its computations.

(9) In the case of married persons filing a joint return all or part of the amount
of tax credits of one spouse in excess of the amount of tax computed on the return as
payable by such spouse may be credited to the tax liahility on such return of the other
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spouse. This subsection applies only to couples who are married at the close of their
taxable year and at the time of filing their returns and have no action for divorce or for
legal separation pending between them at the time of filing their returns.

(10) In the case of any overpayment, the department of taxation or the assessors
of incomes, within the applieable period of limitations, may ecredit the amount.of such
overpayment, including any interest allowed thereon, against any liability, in respect
to any tax collected by the department, on the part of the person who made the over-
payment, and shall refund any balance to such person:

History: 1961 c. 466, 478, 620, 622, 652; 1963 c. 224, 560, 566, 580; 1965 c. 21, 163, 249, 433
ss. 83, 84, 121; 1965 c. 622; 1967 c. 26, 223, 235,

(7) is constitutional. State ex rel. Harvey v. Morgan, 30 W (2d) 1, 139 NW (2d) 585.

71,10 Filing returns; payment of tax; tax refunds and credits; nonresident con-
tractor’s surety bond; withholding statements and wage reports, (1) Every corpora-
tion, except corporations all of whose income is exempt from taxation, shall furnish to
the department a true and accurate statement, on or before March 15 of each year
(except that returns for fiscal years ending on some other date than December 31
shall. be furnished on or before the 15th day of the 3rd month following the close
of such fiscal' year) in such manner and form and setting forth such -facts as
said . department deems necessary to enforee this chapter. Such statement shall
be subseribed by the president, vice president, treasuver, assistant treasurer, chief
accounting officer or any other officer duly authorized so to act. In the case of
a retmn made for a corporation by a fiduciary such fiduciary shall subseribe the
return., The faet that an individual’s name is subscribed on the return shall be
prima facie evidence that sueh individual is authorized to subseribe the return on
behalf of the corporation. All corporations doing business in this state shall also
file with the department on or hefore March 15 of each year on forms preseribed by
the department, a statement of such transfers of its capital stock as have been made
by or to residents of this state during the preceding calendar year. Such schedule shall
contain the name and address of the seller, date of transfer, and the number of shares
of stock transferred; and such corporation shall also file with the department on or
before Mareh 15 of each year any information relative to payments made within the
preceding calendar year of rents, royalties, interest, dividends and liquidating dividends
to persons taxable thereon under this chapter in amounts and in the manner and form
prescribed by the department. Nothing contained in this subsection shall preclude the
department from requiring any corporation to file: a return when in the judgment of
the department a return should be filed. o

(2) Every person other than a corporation, having for the calendar year a gross
income of $600 or more and every married person receiving any net income during the
year when the combined net incomes of such married person and his or her spouse is
$1,400 or more, except that beginning with the 1964 calendar year or corresponding fiscal
year and in subsequent years, every such person having a gross income of $500 or more
if under 65 years of age, or if 65 years of age or over, $1,000 or more and every married
person receiving any gross income during the year when the combined gross incomes of
such married person and his or her spouse is: a) $1,200 or more if both are under 65
years of age; b) $1,400 or more if one spouse is under 65 years of age and the other
spouse is 65 years or over; or ¢) $1,600 or more, if both arve 65 years of age or over,
shall report the same on or before April 15 following the close of such year (or when
such person’s fiscal year is other than the calendar year, then on or before the fifteenth
day of the fourth month following the close of such fiscal year) to the department of
taxation, in the manner and form preseribed by the department of taxation, whether
notified to do so or not, and shall be subject to the same penalties for failure to report
as those who receive notice. If the taxpayer is unable to make his own return, the return
shall be made by a duly aunthorized agent or by the guardian or other person charged
with the care of the person or property of such taxpayer. Nothing contained in this
subsection shall preclude the department of taxation from requiring any person other
than a corporation to file an income tax return when in the judgment of the assessor of
incomes a, return should be filed.

(3) (a) Every partnership shall furnish to the assessor of incomes a true and accurate
statement, on or before April 15 of each year, except that returns for fiscal years ending
on some other date than December 31, shall be furnished on or hefore the fifteenth day of
the fourth month following the close of such fiscal year, in such manner and form and
setting forth such faets as the department of taxation shall deem necessary to enforce the
provisions of this chapter. Such statement shall be subscribed by one of the members of
said partnership.
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(b) The net income of the parinership shall be computed in the same manner and
on the same basis as provided for computation of the income of persons other than cor-
porations,

(e) If a receiver, trustee in bankruptey or assignee, by order of a court, by operation
of law or otherwise, has possession of all or substantially all of the property or business
of a corporation, whether or not such property or bhusiness is being operated, such
receiver, trustee or assignee shall make the return of income for such corporation in the
same manner and form as corporations are required to make such returns.

(d) If an individual is deceased, the return of such individual required under sub.
(2) shall be made by his executor, administrator or other person charged with the
property of such decedent. If an individual is unable to make a return required under
sub. (2) the return of such individual shall be made by the guardian, custodian or
other person charged with the care of the person or property of such individual.

(e) Annual returns of income of an estate or a trust shall be made to the depart-
ment by the fiduciary thereof at or hefore the time such income is required to be re-
ported to the internal revenue service under the internal revenue code. Under such rules
as the department prescribes, a return made by one of 2 or more joint fiduciavies shall
be sufficient compliance with the requirements of this section. A return made pursuant
to this paragraph shall contain a statement that the fiduciary has sufficient knowledge
of the affairs of the person for whom the return is made to enable him to make the re-
turn, and that the return is, to the best of his knowledge and belief, true and correct.

(f) Except as otherwise provided by this subsection, any return, statement or other
document required to be made under this chapter shall he signed in accordance with
rules promulgated by the department,.

(g) The fact that an’ individual’s name is signed to a return, statement or other
doecument shall be prima facie evidence for all purposes that the return, statement or
other document was actually signed by him. ~

(3m) (a) Corporations may not change their hasis of reporting from a calendar year
to a fiscal year, from a fiscal year to a calendar year, or from one fisecal year to another
without first obtaining the approval of the department of taxation.

(h) If a corporation changes its hasis of reporting from a calendar year to a fiscal
year a separate return shall be made for the period between the close of the last calendar
year and the date designated as the close of the fiseal year. If the change is from a fiseal
year to a calendar year, a separate return shall be made for the period between the close
of the last fiseal year and the following December 31. If the change is from one fiscal
year to another fiscal year a separate return shall be made for the period hetween the
cloge of the former fiscal year and the date designated as the close of the new fiscal year.
In no case shall a separate income tax return be made for a period of more than 12
months,

(¢) When a separate corporation income tax return is made for a fractional part of
a year the income shall be computed and reported on the hasis of the period for which
the separate return is made, and such fractional part of a year shall constitute an
income year, ‘

(d) If a separate income tax return is made for a short period under par. (b) on
account of a change in the income year, the net income for such short period shall be
placed on an annual basis by multiplying the amount thereof by 12 and dividing by the
number of months included in the period for which the separate return is made. The
tax shall be such part of the tax computed on such annual basis as the number of months
in such short period is of 12 months.

(4) In their return for purposes of assessment persons deriving incomes from more
than one political subdivision of the state shall compute the amount of income properly
assignable to each political subdivision of the state in suech form and manner as the
department of taxation preseribes, o ‘

(56) (a) In the case of inability of a eorporation, or of an officer of any corporation
required to file a return, or for other sufficient reason, the department of taxation
may on written request allow such further time for making and delivering such return
as they may deem necessary not to exceed 30 days. Income taxes payable upon the filing
of the tax return shall not become delinquent during such extension period, but shall be
subject to interest at the rate of 5% per annum during such period.

(b) In the case of returns of natural persons and fidueciaries which require a state-
ment of amounts or information eontained or entered on a corresponding return under
the internal revenue code, such returns shall be filed within the time fixed under said
code for the filing of the corresponding federal return. Any extension of time granted
by law or by the internal revenue service for the filing of such corresponding federal
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return shall extend the time for filing under this chapter provided a copy of any ex-
tension granted by the internal revenue service is filed with the return under this chap-
ter or at such earlier date as the department by rule preseribes. Extensions for periods
of 30 days may also be granted by the department in any case for cause satisfactory to
it. Taxes payable upon the filing of the return shall not hecome delinquent during the
period of an extension but shall be subjeet to interest at the rate of 5% per annum during
such period.

(6) To the extent necessary for the adm]nlstlatlon of the tax imposed by this chap-
ter, when required under rules preseribed or orders issued by the department or upon
the written request of the department, natural persons and fidueciaries subject to this
chapter shall file with the department a true and complete copy of their federal income
tax return and any other return or statement filed with, or made to, or any document
received from, the internal revenue service; bhut natural persons whose gross income is
less than $10,000 and consists entirely of wages and not more than $200 total of divi-
dends and interest, who elect to use internal revenue service form 1040A in reporting
income of the same year for federal income tax purposes, shall not be required to file a
copy of their federal income tax return, except upon specific written request by the

' department.

(7) Each person, firm or corporation except farmers and wholesalers subject to s.
78.66 required under this chapter to file a return of income in which inventories are a fae-
tor shall on or hefore the due date of his income tax return file for each taxing distriet
on a form to be provided by the department of taxation the following information: (a)
the inventory at the beginning and at the end of the fiseal year; (h) the total of mer-
chandise purchased during the year; aud (c) the total sales during the year. Failure of
any person to file the information required by this subsection shall be deemed a failure
to file a return and subject such person to the penalties provided in s. 71.11 (40) and in
addition such person shall be denied any right of abatement by the hoard of review on -
account of the assessment of such personal property unless such person, firm or corpora-
tion shall make such return to such hoard of review together with a statement of the rea-
sons for the failure to make and file the return in the manner and form required by this
section.. Such information shall be forwarded by the department to the assessor in the
local taxation district concerned within 45 days after the statutory filing date for corpo-
rate returns and 30 days after the statutory filing date for noncorporate returns.

(8) (a) Every person or partnership required to deduet and withhold from an em-
ploye under the general withholding provisions of this chapter during the ealendar year
1962 or in any calendar year therveafter shall furnish to each such employe in respect
of the remuneration paid by such person or partnership to such employe during the
calendar year, on or hefore January 31 of the succeeding year, or if his employment is
terminated before the close of any such calendar year on the day on which the last pay-
ment of remuneration is made, 2 legible copies of a written statement showing the fol-
lowing:

1. The name of such person or partnership, and his or its Wisconsin income tax
identification number, if any.

2. The name of such employe, and his social seeurity number, if any.

3. The total amount of wages as defined in s. 71.19 (1).

4, The total amount deducted and withheld as required by the general withholding
provisions of this chapter.

(b) The employe shall furnish the department of taxation one copy of such written
statement along with his return for the year.

(8m) Every person required to deduet and Wlthhold from an employe under this
chapter shall furnish to the department of taxation at its offices in Madison, in respect
to remuneration paid by such person to such employe during the calendar year, on or
before January 31 of the succeeding year, one legible copy of the written statement
referred to in sub. (8).

(8n) Every resident of this state and every nonresident carrying on activities within
this state, whether taxable or not under this chapter, who or which shall pay in any
calendar year for services performed within this state by an individual remuneration
which is exeluded from the definition of wages in s. 71.19 (1), in the amount of $500
or more, shall, on or before January 31 of the succeeding year furnish the department
of taxation at its offices in Madison, a written statement in such form as required by
the department, disclosing the name of the payor, the name and address of the recipient
and the total amount paid in such year to such recipient. In any case in which an indi-
vidual receives wages, as defined in s. 71.19 (1) and also remuneration for services which
remuneration is excluded from such definition, hoth from the same payor, the wages and
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the excluded remuneration shall both be rveported in the report required by sub. (8m)
in 2 manner satisfactory to the department, regardless of the amount of the excluded
remuneration,

(9) All income and franchise taxes shall be paid to the department of taxation, at
its office at Madison or at such other place the department designates.

(a) Corporation franchise and income taxes not paid on or before the 15th day of
the 3rd month following the close of the income year, shall be deemed delinquent.

(b) With respeet to the payment of taxes on income of the calendar year 1962 and
corresponding fiscal years, and thereafter, the final payment of taxes on incomes of
persons other than corporations who file on a calendar year basis shall be made on or
before April 15 following the close of the calendar year, except for persons electing to
have the department compute their tax under s. 71.09 (4). If the rveturn of s person
other than a corporation is made on the basis of a fiseal year, such final payment shall
be made on or before the 15th day of the 4th month following the close of such fiscal
year, except for persons electing to have the department compute their tax under
s. 71.09 (4).

(e) If the taxpayer elects under s. 71.09 (4) (a) to have the department. compute the
tax on his income and the taxpayer files his return on or before the date on which such
return is required to be filed, the amount of taxes due thereon, as stated in the notice
from the department under s. 71.09 (4) (b), shall become delinquent if not paid on or
before the due date stated in the notice to the taxpayer. Sueh amounts of taxes due shall
not be subject to any interest, other than extension interest, prior to the date of delin-
quency. Taxes due on returns filed after the date on which returns are required to be
filed shall be deemed delinquent as of the due date of the return.

(d) Back assessments of income taxes omitted from initial rolls and additional income
taxes assessed under section 71.11 (16) and (20) shall become due and payable on entry
upon the assessment roll.

(e) The department of taxation shall aceept in advance income taxes and surtaxes
from taxpayers desirous of making such payments before the same shall become due and
payable. Advance payment of taxes under this provision shall not relieve the taxpayer
from additional taxes which may result from subsequent legislation or from additional
taxable income disclosed or discovered subsequent to such payment.

(10) (a) The provisions for refunds and credits provided in this subsection shall be
the only method for the filing and review of claims for refund of income and surtaxes,
and no persen shall be allewed to bring any action or proceeding whatever for the recovery
of such taxes other than is provided in this subsection.

(bn) With respect.to income taxes, franchise taxes and surtaxes assessed or based on
incomes received in the calendar year 1962 or corresponding fiscal year, and subsequent
years, refunds may be made if the claim therefor is filed within 4 years of the date the
tax return was filed, provided that for purposes of this paragraph a return filed before
the last day prescribed by law for the filing thereof shall be considered as filed on such
last day and that no refund may be made of any income taxes withheld and paid or de-
clared and paid with respect to which a tax return was not filed when due unless claim
therefor is filed within 4 years of the date such return was due.

(¢) No refund shall be made on the over-withholding or over-declaration of estimated
income taxes or franchise taxes with respeet to any person for any inecome year in an
amount less than $2 unless such refund is specifically applied for on the return of such
person reporting his income for such year.

(d) No refund shall be made and no eredit shall be allowed on any item of income or
deduction, assessed as a result of an office audit, the assessment of which shall have hecome
final and conclusive under the provisions of section 71.12 (1), 71.12 (3), 73.01 or 73.015;
and no refund shall be made and no credit shall be allowed for any year, the inecome of
which was assessed as a result of a field audit, and whieh assessment has become final and
conclusive under the provisions of section 71.12 (1), 71.12 (3), 73.01 or 73.015.

(f) Every claim for refund or credit of income or surtaxes shall he filed with the
department of taxation in case of assessments made by it, and with the assessor of in-
comes in case of assessments made by him, and such claim shall set forth specifically and
explain in detail the reasons for and the bhasis of such claim. After such eclaim has been
filed it shall be considered and acted upon in the same manner as arve additional assess-
ments made under sections 71,11 (16) and 71,11 (20).

(g) The department of taxation and assessors of incomes are directed to act on any
claim for refund or eredit within one year after the receipt thereof and their failure to
act shall have the effect of allowing such claim and the department of taxation or assessor
of incomes shall certify such refund or credit.

(11) If the renegotiation or price redetermination of any corporation defense con-
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tract or suhcontract by the government of the United States or any agency thereof or
the voluntary adjustment of prices, costs or profits on any such contraet or subcontract
results in a reduction of income, the amount of any repayment or credit pursuant to
such renegotiation, price redetermination or adjustment, including any federal income
taxes credited as a part thereof, shall be allowed as a deduction from the corporate tax-
able incoine of the year in which said income was reported for taxation. Any federal
income tax previously paid upon any income so repaid or credited shall be disallowed as
a deduetion from income of the year in which such tax was originally deducted, to the
extent that such tax constituted an allowable deduction for said year. Any corporate tax-
payer affected by such renegotiation, price redetermination or voluntary adjustment
may within one year after the final determination thereof file a claim for refund and
secure the same without interest, and the department of taxation shall make appropriate
adjustments on account of said tax deductions without interest, notwithstanding the
limitations of sub. (10) or other applicable statutes.

(13) Documents and payments required or permitted by this chapter shall be con-
sidered furnished, reported, filed or made on time, if mailed in a properly addressed
envelope, with postage duly prepaid, which envelope is postmarked before midnight of
the date prescribed for such furnishing, reporting, filing or making, provided such: docu-
ment or payment is actually received by the department within 5 days of such pre-
seribed date.

(14) (a) All nonresident persons, whether incorporated or not, engaging in construe-
tion contraeting in this state as contractor or subcontractor and not otherwise regularly
engaged in business in this state, shall file a surety hond with the department, payable
to the Wisconsin department of taxation, to guarantee the payment of income taxes, re-
quired unemployment compensation contributions, sales and use taxes and income taxes
withheld from wages of employes, together with any penalties and interest thereon. The
department shall approve the form and eontents of such bond. The amount of the bond
shall he 3 per cent of the contract or subcontract price on all contracts of $50,000 or
more or 3 per eént of contractor’s or subcontractor’s estimated cost-and-profit under a
cost-plus contract of $50,000 or more. When the aggregate of 2 or more contracts in one
calendar year is $50,000 or more the amount of the bond or bonds shall be 3 per cent of
the aggregate amount of such contracts. Such surety hond must be filed within 60 days
after construetion is begun in this state by any such contractor or subcontractor on
any contract the price of which is $50,000 or more (or the estimated cost-and-profit of
which is $50,000 or more), or within 60 days after construction is begun in this staté on
any contract for less than $50,000, when the amount of such eontraet, when aggregated
with any other contracts, construction on which was begun in this state in the same
calendar year, equals or exceeds $50,000. If the department concludes that no bond is
necessary to protect the tax revenues of the state, including contributions under ch, 108,
the requirements under this subsection may be waived by the commissioner of taxation
or his designated departmental representative. The bond shall remain in force until the
liability thereunder is released by the commissioner or his designated departmental repre-
sentative.

(b) A construction eontractor required to file a surety bond under par. (a) may, in
lieu of such requirement, but subject to approval by the department, deposit with the state
treasurer an amount of cash equal to the face of the bond that would otherwise be re-
quired. If an offer to deposit is made the department shall issue a certificate to the state
treasurer authorizing him to accept payment of such moneys and to give his receipt there-
for. A copy of such certificate shall he mailed to the contractor who shall, within the
time fixed by the department, pay such amount to said treasurer. A copy of the receipt
of the state treasurer shall be filed with the department. Upon final determination by .the
department of such contractor’s liahility for state income taxes, required unemployment
compensation confributions, sales and use taxes and income taxes withheld from wages
of employes, interest and penalties, by reason of such contraet or contracts, the depart-
ment shall certify to the state treasurer the amount of taxes, penalties and interest as
finally determined, shall instruet him as to the proper distribution of such amount, and
shall state the amount, if any, to be refunded to such eontractor. The state treasurer
shall make the payments directed by such certificate within 30 days after receipt thereof.
Amounts refunded to the contractor shall be without interest.

(e) All persons subject to the provisions of this s:.ubseetion shall notify the department
of taxation of the completion of a construction projeet in this state within 30 days after
such completion. ‘

(d) Any person who fails or refuses to comply with the provisions of this subsection
shall be fined not less than $300 nor more than $5,000.
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_ (15) Persons deducting rent, interest, dividends or royalties in determining taxable
income, shall inform the department of the amounts and of the name and address of all
residents of this state to whom interest, dividends or royalties of $100 or more were
paid during the income year; and of the amounts and of the name and addvess of resi-
dents and nonresidents to whom rent of $100 or more is paid during the income year for
property having a situs in this state. Such information shall be submitted on forms pre-
seribed by the department and shall be filed at the time of filing the income tax return
on which such payments are deducted, or at such other time as the department prescribes.

(16) (a) Where a natural person or fiduciary files a federal income tax return for
a fractional part of the year or where a Wisconsin income tax veturn for a fractional
part of the year is necessary in making transition to reporting on the basis of ineome
reported for federal tax purposes, the person shall file a Wisconsin income tax return
for such fractional year, and such fractional year shall constitute an income year,

(b) The Wisconsin taxable income, in case of reporting income for a fractional part
of a year under par. (a), shall be placed on an annual basis by multiplying the amount
thereof by 12 and dividing by the number of months included in the period for
which the return is made. The tax payable shall be such proportion of the tax computed
on such annual basis, after deduction of personal exemptions, as the number of months
m such short period is to 12, If the person’s personal exemption status changed during
the short period, such status shall be determined as of the end of such short period.

History: 1961 c. 129, 130, 132, 408, 620; 1963 c. 23, 223, 224, 278, 394, 537; 1965 c. 163, 249,
433, 437, 625; 1967 c. 287.

Cross Reference: See 185.50, exempting co-operative associations organized under ch.
185 from filing state income tax returns unless subject to a state income tax.

71.11 Administrative provisions; penalties. (1) GexeraL. The department of
taxation and the assessor of incomes shall assess incomes as provided in this chapter and
in performance of such duty the department of taxation and the assessors of income shall
respectively possess all powers now or hereafter granted by law to the department of
taxation or assessors in the assessment of personal property and also the power to esti-
mate incomes.

(2) Corporamions. The assessment of corporations shall be made by the department
of taxation, and the assessment of persons other than corporations shall be made by th
county assessors of income. :

(3) REPORTS REQUESTED BY ASSESSORS. Whenever in the judgment of the assessor of
incomes any person other than a corporation shall be subject to inecome tax in his distriet
under the provisions of this chapter, he shall notify such person to make report to him
on or before April 15 of each year in such manner and form as the department of taxation
shall preseribe, specifying in detail the amounts of income received by him from all
sources and such other information as the department shall deem necessary to enforce
the provisions of this chapter,

(4) DErAULT ASSESSMENT. Any person required to make an income or franchise tax
return, who fails, neglects or refuses to do so in the manner and form and within the
time prescribed by this chapter, or makes a return that does not disclose his entire
net income, shall be assessed by the department of taxation or the assessor of incomes, as
the case may be, according to their best judgment. )

(5) DerAULT ASSESSMENT, In case of the failure on the part of any person fo make
a report of income within the time and in.the manner prescribed by law, the department
of taxation or assessor of incomes may enter an assessment against said person upon 10
days’ notice in writing in a sum of not less than $500. Such notice may be served by
mail, After the tax on such assessment has been entered on the assessment roll the person
assessed shall be forever barred from questioning the correctness of the same in-any action
or ‘proceeding. .

(6) DOUBLE ASSESSMENT. Any person failing to make an income or franchise tax
report or making an incorreet ihéome tax report, with intent in either case to defeat or
evade the inecome or franchise tax assessment required by law, shall be assessed at twice
the normal income or franchise tax rate by the proper taxing authority. Such inecreased
assessment shall be in addition to all other penalties of s. 71.11. o

(7) ASSESSMENT WHEN PRICES AFFECT TAXABLE INCOME., (a) When any corporation
liable to taxation under this act conduets its business in such a manner as either directly
or indirectly to benefit the members or stockholders thereof or any person interested in
such business, by selling its produets or the goods or commodities in which it deals at less
than the fair price which might be obtained therefor, or where a corporation, a sub-
stantial portion of whose capital stock is owned either directly or indirvectly by another
.corporation, acquires and disposes of the products of the corporation so owning a sub-




7111 INCOME AND FRANCHISE TAXES - 1582

stantial portion of its stoek in such a manner as to create a loss or improper net income,
the department may determine the amount of taxable income to such corporation for the
calendar or fiseal year, having due regard to the reasonable profits which but for such
arrangement or understanding might or ecould have been obtained from dealing in such
produets, goods or commodities.

(b) For the purpose of this chapter, whenever a corporation which is required to file
an income tax return, is affiliated with or related to any other corporation through stock
ownelshlp by the same intervests or as parent or subsidiary corporations, or whose in-
come is regulated through contract’ or other arrangement, the department of taxation
may require such consolidated statements as in its opinion arve necessary in order to
determine the taxable income received by any one of the affiliated or related corporations.

(7m) ALLOCATION OF GROSS INCOME, DEDUCTIONS, OREDITS BETWEEN 2 OR MORE BUSI-
NESSES, In any case of 2 or more mgamzatwns, tlades or businesses (whether or not
incorporated, whether or not organized in the United States and' whether or not
affiliated) owned or controlled directly or indirectly by the same interests, the commis-
sioner or his delegate may distribute, apportion or allocate gross income, deductions,
credits or allowances between or among such organizations, trades or businesses, if he
determines that such distribution, apportionment or allocation is necessary in order to
prevent evasion of taxes or clearly to reflect the income of any of such organizations,
trades or businesses.

(8) METHOD OF ACCOUNTING; GENERAL, RULE; CORPORATIONS. (&) The income and
profits of corporations for the income year shall be computed in accordance with the
method of accounting regularly employed in keeping the books of the taxpayer, but if
no such method of accounting has been so employed, or if the method employed does not
clearly reflect the income, the computation shall he made upon such basis and in such
manner as in the opinion of the department of taxation does clearly reflect the income.

(b) In computing a corporation’s taxable income for any taxable year, commencing
after December 31, 1953, if such computation is under a method of accounting different
from the method under which the taxpayer’s taxable income for the preceding taxable
year was computed, then there shall be taken into account those adjustments which are
determined to be necessary solely by reason of the change in order to prevent amounts
from being duplicated or omitted, except there shall not be taken into account any
adjustment in respect of any taxable year to which this section does not apply, and except
that this rule shall not modify or change the rule as to fedelal income and excess profits
taxes set forth in s. 71.02 (1) (e).

(9) INVENTORIES, WHEN REQUIRED. Whenever in the opinion of the department the
use of inventories is necessary in order to clearly determine the income of any person,
inventory shall be taken by such person upon such basis as the department may prescribe,
conforming as nearly as may be to the best accounting practice in the trade or business
and most clearly reflecting the income.

(10) RECORDS MAY BE REQUIRED OF TAXPAYER. Whenever in the judgment of the de-
partment of taxation or the assessor of incomes it is deemed necessary that a person sub-
ject to an income tax should keep records to show whether or not such person is liable to
tax, the department of taxation or assessor of incomes may serve notice upon such per-
son and require such records to be kept as will include the entire net income of such per-
son and will enable the department of taxation or assessor of ineomes to compute the
taxable income. Thereafter, any taxes assessed upon information not contained in such
records shall carry a penalty of 25 per cent of the amount of the tax. Such pena,lty shall
be in addition to all other penalties provided.in this chapter.

(11) Tax recmrprs.  (a) The department of taxation shall accept payments of in-
come taxes in accordance with the provisions of this c]:aptel, and upon request shall give
a printed or written receipt therefor.

(12) TAX RECEIPTS TRANSMITTED TO STATE TREASUREE. Within 15 days-after receipt
of any income tax payments the department of taxation shall transmit the same to the
state treasurer.

(13) RETURN PRESUMED CORRECT; ROLLS. The department of taxation or the
assessor of incomes shall presume the incomes reported on the current.return to be cor-
rect for the purpose of preparing initial assessment rolls, and shall enter the taxable
income on initial assessment rolls by taxation districts. Such assessment rolls and all
subsequent assessment rolls shall remain on file in the office of the department of taxation
or the assessor of incomes as the case may be. Additional assessment rolls shall be pre-
pared from time to time, which shall include corrections' made hy office audits of enrrent

. returns, initial assessments on any return omitted from the first initial roll, initial assess-
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ments of fiscal year returns, and corrections made after fleld aundit pursuant to section
7111,

(15) NOTICE TO TAXPAYER BY DEPARTMENT, The department of taxation shall notify ‘f
each taxpayer by mail of the amount’ of income taxes appearing against him on said
rolls, of the amount paid thereon, of the balance due, of the date when such balance shall
be paid and of the date when the taxes become delinquent.

(16) Orrice avprr. The department of taxation shall as soon as practicable offwe
audit such returns as it deems advisable and if it is found from such office audit that a
person has been over or under assessed, or found that no assessment has been made when
one should have been made, the department of taxation shall correct or assess the income
of such person, Any assessment, correction or adjustment made as a resnlt of such office
audit shall be presumed to be the result of an audit of the return only, and such office
audit shall not be deemed a verification of any item in said return unless the amount of
such item and the propriety thereof shall have been determined after hearing and review
as provided in s. 7112 (1). Such office audit shall not preclude the department of
taxation from making field audits of the books and records of the taxpayer and flom/
making further adjustment, correction and assessment of income.

(17) NOTICE TO TAXPAYER OF ADJUSTMENT, The depmtment of taxation or the assessor
of incomes shall notify the taxpayer, as provided in section 71.11 (22), of any adjust-
ment, correction and assessment made pursuant to subsection (16) of this section,

(18) ADDITIONAL TAX ENTERED IN NEXT ROLL. In all cases where there has been no
request -for hearing, and after decision where a hearing has been requested, the addi-
tional tax or overpayment shall be entered on the next roll.

(19) CoLLECTION OF ADDITIONAL TAX. (a) If the tax is increased the department of
taxation shall proceed to collect the additional tax in the same manner as other income
taxes are collected. If the income taxes are decreased upon direction of the department
of taxation or assessor of incomes the state treasurer shall refund to the taxpayer such
part of the overpayment as was actually paid in cash, and the certification of such over-
payment by the department of taxation or the assessor of incomes shall be sufficient
authorization to the treasurer for the refunding of such overpayment. No refund of in-
come tax shall be made by the treasurer unless such refund is so certified. Such part of
the overpayment paid to the county and the Jocal taxation district shall be deducted by,
the state treasurer in his next settlement with the county and local treasurer.

{(e) No action or proceeding whatsoever shall be brought against the state or the
treasuver thereof for the recovery, refund or credit of any income or surtaxes; except in
case the state treasurer shall neglect or refuse for a period of 60 days to refund any over-
payment of any income or surtaxes certified, the taxpayer may maintain an action to col-
lect the overpayment against the treasurer so neglecting or refusing to refund such
overpayment, without filing a claim for refund w1th such treasurer, provided that such

(20) VL‘RIFICATION or RETURN, FIELD AUDIT. (a) Whenever in the judgment of the
department of taxation or assessor of incomes it is deemed advisable to verify any return
directly from the books and records of any person, or from any other sources of infor-
mation, the department of taxation or assessor of incomes may direct any return to be so
verified.

(b) For the purpose of ascertaining the correctness of any return or for the pur-
pose of making a determination of the taxable income of any person, the department of
taxation or assessor of incomes shall have power to examine or cause to be examined by
any agent or representative designated by it, any books, papers, records or memoranda
bearing on the income of such person, and may require the production of such books,
papers, records or memoranda, and require the attendance of any person having knowl-
edge in the premises, and may take testimony and vequire proof material for their infor-
mation, Upon such information as it may be able to discover, the department of taxation
or the assessor of incomes shall determine the true amount of income received during the
year or years under investigation.

(¢) If it shall appear upon such investigation that a person has been over or under
assessed, or that no assessment has been made when one should have been made, the
department of taxation or assessor of incomes shall make a correct assessment in the
manner provided in this section.

(21) ADDITIONAL ASSESSMENTS, WHEN PERMITTED. (a) Additional assessments and
corrections of assessments by office andit or fleld investigation may be made of income of
any taxpayer if notice pursuant to seetion 7111 (22) is glven within the time specified

_in this su subsectwn
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(bm) With respect to assessments of income received in the calendar year 1954 or
corresponding fiscal year, and in subsequent years, such notice shall be given within 4

(¢) Irrespective of par. (bm), if any person has made an incorrect income tax or
franchise tax return for any of the years since January 1, 1911, with intent to defeat or
evade- the income tax or-franchise tax assessment provided by law, or has failed to file
any income tax.or franchise tax return for any of such years, income of any such year
may be assessed when discovered by the proper assessing authority,

(em) Irrespective of par. (c), if additional assessments are made for any period
more than 6 years before the year in which the assessment is made, the burden of proof
shall rest with the state to prove their case by a preponderance of the evidence.

(d) The limitation’ periods provided in par. (bm) may be extended hy written agree-
ment between the taxpayer and the department of taxation or the assessor of incomes
entered into prior to the expiration of said limitation periods or any extension thereof.

(e) Section 990.06 shall have no application to the provisions of this section.

(g) Notwithstanding any other limifations expressed in this chapter, an assessment
may be made if notice thereof is given within 6 years after a retwrn was filed, if the
taxpayer reported for taxation on his return less than 756% of the net income properly
assessable, except that no assessment of additional income may be made under this
paragraph for any year beyond the period specified in par. (bm) unless the aggregate
of the taxes on the additional income of such year is in excess of $100.

(h) For purposes of this subsection, a return filed before the last day prescribed by
law for the filing thereof shall be considered as filed on such last day.

{22) NoOTICE OF ADDITIONAL ASSESSMENT. No additional assessment by office audit or
field investigation shall be placed upon the assessment roll without notice in writing to
the taxpayer. Such notice shall be served as a eirenit court summons or by registered
mail. Service of such notice by regular mail shall also be sufficient notice of such assess-
ment if receipt thereof is admitted by the person assessed, or if there is other satisfac-
tory evidence of the receipt thereof.

(23) ADDITIONAL REMEDY T0 COLLECT TAX. The department of taxation may also pro-
ceed under seetion 71.13 (3) for the collection of any additional assessment of ineome
taxes or surtaxes, after notice thereof has been given under section 71.131 (22) and be-
fore the same shall have hecome delinguent, when it has reasonable grounds to believe that
the collection of such additional assessment will be jeopardized by delay. In such cases
notice of the intention fo so proeeed shall be given by registered mail to the taxpayer,
and the warrant of the department of taxation shall not issue if the taxpayer within 10
days after such notiece furnishes a bond in such amount, not exceeding double the amount
of the tax, and with such sureties as the department of taxation shall approve, condi-
tioned upon the payment of so much of the additional taxes as shall finally he determined
to be due, together with interest thereon as provided by section 71.09 (5) (a). Nothing
in this'section shall affect the review of additional assessments provided by sections 71.12
(1), 7112 (3), 73.01 and 73.015, and any amounts eollected under this section shall be
deposited with the state treasurer and disbursed after final determination of the taxes
as are amounts deposited under section 71.12 (2).

(24) DEPARTMENTAL RULES; COLLECTIONS; EMPLOYES. (a) The department of taxza-
tion is hereby empowered to make such rules and regulations as it shall deem necessary
in order to earry out the provisions of this chapter.

(b) The department of taxation is hereby authorized to employ such clerks and
specialists as are necessary to carry into effective operation this chapter. Salaries and
compensations of such elerks and specialists shall be charged to the proper appropria-
tion for the department of taxation.

(e) Representatives of the department of taxation directed by it to accept payment
of income. taxes shall file bonds with the state treasurer in such amount and with such
sureties as the state treasurer shall direct and approve. In collecting income taxes as
provided in this chapter, the department of taxation shall be deemed to act as agents of
the state, counties and towns, cities or villages entitled to receive the taxes collected.

(25) PAILURE OF NATURAL PERSONS AND FIDUCIARIES TO FILE INFORMATION RE-
TURNS. The department may assess as an addition to taxable income the amount of
deductions taken in arriving at federal adjusted gross inecome or federal taxable income
by natural persons and fiduciaries for wages, rent, interest or royalties, upon failure to
file information returns concerning such payments where required under s. 71.10 (8),
(8m), (8n) and (15). Such assessments shall be made and reviewed in the same manner
as other income tax assessments,
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(40) Prwxavries, If any person required under this chapter to file an income or
franchise tax return fails to file such return within the time prescribed by law, or as
extended under s; 71.10 (5), the department of taxation or the assessor of incomes shall
add to the tax of such person $10 in the case of corporations and in the case of persons
other than corporations $2 when the total normal income tax of such person is less than
$10, $3 when such tax is $10 or more but less than $20, $5 when such tax is $20 or more.
If no tax is assessed against any such person the amount of this fee shall be collected as
income taxes are collected, and no person shall be allowed in any action or proceeding
to contest the imposition of such fee. !

(41) SAME; FAILURE TO FILE RETURN, REPORT OR DECLARATION; TRAUD. If any
merson fails or refuses to make a veturn at the time or times hereinbefore specified in
sach year, or fails or refuses to furnish a statement as required by s. 71.10 (8) or to file
a statement as vequired by s. 71.10 (8m) or (8n) or to make deposits as required hy s.
71.20 (4) or to file a withholding report as required by s. 71.20 (4), or to file a declaration
of estimated income or franchise tax as required by s. 71.21 or 71.22, or renders a false
or fraudulent return, statement, deposit report, withholding report or declaration of
estimated income or franchise tax, such person shall be liable to a penalty not to exceed
$5,000, at the discretion of the court.

(42) SAME; PAILURE TO FILE RETURN ; FRAUD. Any person, other than a corporation,
who fails or vefuses to make a return at the time hereinhefore specified in each year or
shall render a false or fraundulent return shall upon conviction be fined not to exceed
$500, or be imprisoned not to exceed one year, or both, at the discretion of the court,
together with the cost of prosecution.

(43) SAME; OFFICER OF CORPORATION. Any officer of a corporation required by law
to make, render, sign or verify any return, statement, deposit report or withholding
report who makes any false or fraudulent return, statement, deposit report or withholding
report with intent to defeat or evade any assessment or collection required by this chapter
to be made, shall upon convietion be fined not to exceed $500 or be imprisoned not to
exceed one year, or both, at the diseretion of the court, together with the cost of
prosecution.

(44) SAME; DIVULGING INFORMATION., (a) No person shall divulge or circulate for
revenue or offer to obtain, divulge or cireulate for compensation any information derived
from an income tax or gift tax return ineluding information which may be furnished by
the department of taxation as provided in this subsection; provided, that this shall not
be construed to prohibit publication by any newspaper of information lawfully derived
from inecome tax or gift tax returns for purposes of argument nor to prohibit any pub-
lie speaker from referring to such information in any address.

(b) The department of taxation or assessor of incomes shall make available upon
suitable forms prepared by said department information setting forth the net ineome
tax or gift tax reported as paid or payable in the returns filed by any individual, part-
nership, or corporation for any individual year upon request. Before such request is
granted, the person desiring to obtain said information shall prove his identity and shall
be required to sign a statement setting forth his address and his reason for making such
request and indicating that he understands the provisions of this subseetion with respect
to the divulgement, publication or dissemination of information obtained from returns as
provided in par., (a). The use of a fictitious name is declared to he a violation of this
subsection. Within 24 hours after any such information from any such income tax or
gift tax return has been so obtained, the department of taxation or assessor of incomes
shall mail to the person, partnership or corporation from whose return such information
has been obtained a notification thereof, which shall give the name and address of the
person obtaining said information and the reason assigned by him for requesting said
information. The department of taxation or assessor of incomes shall collect from the
person requesting such information a fee of $1 for each return to defray the cost incident
to the furnishing of such information and the notification of the person, partnership or
corporation from whose return such information has been obtained.

(bm) The information described in par. (b) shall not be made available to any nou-
resident, or to any resident who is making the request for such information for the use
or benefit, directly or indirectly, of a nonresident person or firm or a foreign eorporation
except to the extent that similar information in the state of residence of such person or
firm or the state of incorporation of such foreign corporation is made available to residents
of Wisconsin or Wisconsin corporations. As part of the statement required by par. (b),
the department of taxation or the assessor of incomes shall require any person desiring
to obtain such information to declare whether he is a nonresident of the state, and whether
the information is desired for the use or henefit of a nonresident person or firm or a
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foreign corporation. No copy of any return shall be supplied to any person except as
permitted by par. (e).

(¢) Subject to regulations of the department, any income tax or gift tax returns, or
any schedules, exhibits, writings, or audit reports pertaining to the same, on file with the
department of taxation or assessor of-incomes shall-be open to-examination by any of the
following persons or the contents thereof divulged or used as provided in the following
cases and only to the extent therein authorized; provided that the use of information so
obtained is restricted to the discharge of duties imposed upon said persons by law or by
the duties of their office, and any of said persons who use or permit the use of any infor-
mation directly or indirectly so obtained beyond the duties imposed upon them by law
or by the duties of their office or by order of a court as set forth in subd. 6 shall be deemed
in violation of this subsection:

1. The commissioner of taxation, or any officer, agent or employe of the department
of taxation or assessor of incomes;

2. Public officers of this state or its political subdivisions or the authorized agents of
such officers when deemed by them necessary in the performance of the duties of their
office;

3. Members of any legislative committee or its authorized agents where deemed by
them necessary to accomplish the purpose for which the committee was organized;

4, Public officers of the federal government or other state governments or the author-
ized agents of such officers, where necessary in the administration of the laws of such gov-
ernments, to the extent that such government accords similar rights of examination or
information to officials of this state;

5. The person who filed or submitted such return, or to whom the same relates or by
his authorized agent or attorney;

6. Any person examining such return pursuant to a court order duly obtained upon a
showing to the court that the information contained in such return is relevant to a pend-
ing eourt action.

(em) At the time of or within 30 days after a distribution of income tax collections
pursuant to s. 71.14 (1) the department of taxation may file, in an income tax assessment
district office, a statement setting forth only the names, addresses, identification numbers
and reported income taxes of persons other than corporations whose reported taxes were
included in the total income taxes attributed to a county, town, village or city as used in
the calculation of the income tax collections allocated and as so distributed thereto. Upon
the filing with such district office of a certified copy of a resolution, adopted by a county,
town or village board or the governing body of a city requesting such statement, a copy
of such statement relating to that political subdivision shall be supplied to the clerk
thereof. No statement by the department of taxation which embraces the above authorized
information, including any issued heretofore, shall at any time be open to examination
except by the public officers of the local subdivision to which it relates and the informa-
tion contained therein shall be used by such officials only to effect the correction of errors
in distribution of income tax collections as provided in s, 71.14. No public official shall
disclose or use any such statement or information derived therefrom other than in con-
nection with the correction of errors in the distribution of income taxes. Nothing in
this paragraph shall preclude authorized agents of mumicipalities from continuing to
examine all tax returns for proper distribution of shared income taxes as provided in
s. T1.11 (44).

(d) 1(Xny) person violating the provisions of this subsection shall upon conviction be
fined not less than $100 nor more than $500, or imprisoned not less than one month nor
more than 6 months, or both.

(45) FAILURE OF CORPORATION TO FILE RETURN. Any corporation failing to file any
statement or form required by section 71.10 (3) shall be subject to a fine of not less than
$50 nor more than $500.

(46) LATE RETURN, ASSESSMENT. If any person required under this chapter to file
an income or franchise tax return files such return more than 60 days after the time for
filing preseribed by law, unless it is shown that such late filing was due to reasonable
cause and not due to neglect, there shall be added to the tax 25% of the amount otherwise
payable on the income reported in such late return. T.h_e amount so added shall he as-
sessed, levied and collected in the same manner as additional income or franchise taxes,
and shall be in addition to any other penalties imposed by this chapter.

(47) FAILURE TO TILE OR INCOMPLETE RETURN, ASSESSMENT. If any person required
under this chapter to file an income or franchise tax return, fails to file a return or files
an incomplete or ineorrect return, unless it is shown that such failure or filing was due
to good cause and not due to neglect, there shall he added to such person’s tax for the
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income year 25% of the amount otherwise payable on any income subsequently discovered
or reported. The amount so added shall be assessed, levied and collected in the same
manner as additional normal income or franchise taxes, and shall be in addition to any
other penalties imposed by this chapter.

(49) PROSECUTIONS BY ATTORNEY-GENERAL. The attorney-general is authorized, upon
the request of the commissioner of taxation, to represent the state or to assist the distriet
attorney in the prosecution of any case arising under subsections (41), (42) and (43).

History: 1961 c. 129, 131, 474, 620; 1963 c. 182, 224, 488 ; 1965 c, 163, 249, 433; 1967 c. 287,

Distinction between office audits and field
audits discussed. The department may use
information other than the return in making
an office audit. Department of Taxation v.
dI;I.sKsindt Mfg, Co. 13 W (2d) 258, 108 NW

35.

(41) ecreates a civil forfeiture and (42)
a criminal penalty. Both can coexist with-
out violating constitutional safeguards.
Either or both can be applied. State v. Rog-
gensack, 15 W (2d) 626, 113 NW (24) 389,
114 NW (2d) 459.

0.
(2

The violation of (42) is a misdemeanor,
State ex rel. Gaynon v. Krueger, 31 W (2d)
609, 143 NW (2d4) 437,

‘Where the department exerciges its stat-
utory power to levy an assessment against a
taxpayer because in its judgment the return
does not disclose the taxpayer's entire in-
come, and the assessment is disputed, the
burden of proof is on the taxpayer to show
error in the original assessment because the
additional assessment is presumed to be cor-
rect, but failure to specify the basis for the
additional assessment rendered the same in-
complete and invalid, hence the presumption
could not be invoked. Woller v. Department
of Taxation, 36 W (2d) 227, 151 NW (2d4) 170,
" Cri{ninal tax fraud problems. Lipton, 48
ILR

7112 Contested assessments and claims for refund. (1) Any person feeling
aggrieved by a notice of additional assessment shall, within 30 days, after receipt there-
of, make application to the department of taxation in case of corporations, or the
agsessor of incomes in the case of persons other than corporations, for abatement of
the tax. The tax commissioner or the assessor of incomes shall grant or deny such
application within 6 months after it is filed. Upon denial of said application for abate-
ment, the taxpayer, if aggrieved thereby may appeal to the board of tax appeals by
filing a petition with the clerk thereof as provided by law and the rules of practice
promulgated by the board. If no application for abatement is made or if a petition is
not filed with the board within the time provided in s. 73.01, the assessment shall be
tinal and conclusive.

(2) Tf the taxpayer requests a l}earing, the additional tax or overpayment shall not
be placed on the assessment roll until after hearing and determination of the tax by the
board of tax appeals or disposition of the appeal pursuant to stipulation and order as
provided in ss, 73.01 (5) (a) and 73.03 (25). In the application for such hearing, filed
pursuant to sub. (1), the taxpayer may oﬁfer to deposit the entire amount of the additional
taxes, together with intevest thereon, with the state treasurer. If such offer to deposit

is made, the department of taxation or assessor of incomes, as the case may be, shall

issne a certificate to the state treasurer authorizing him fo accept payment of such taxes
together with interest thereon to the first day of the succeeding month and to give his
receipt therefor. A copy of such certificate shall be mailed to the taxpayer who shall
thereupon pay such taxes and interest to said treasurer within 30 days. A copy of the
receipt of the state treasurer shall be filed with the department or assessor of incomes.
The department or the assessor of incomes shall, upon final determination of the appeal,
certify to the state treasurer the amount of the taxes as finally determined and shall
direct him to appropriate the amounts of such taxes, together with the interest thereon,
in accordance with s. 71.14 and shall also direct the state treasurer to refund to the
appellant any portion of such payment which has been found to have been illegally
assessed, including the interest thereon. The state treasurer shall make the refunds di-
rected by such certificate within 30 days after receipt thereof. Taxes paid to the state
treasurer under this subsection shall be subject to the interest provided by ss. 71.09 (5)
and 71.13 (2) only to the extent of the interest acerued on said taxes prior to the first
day of the month succeeding the application for hearing. Any portion of the amount
deposited with the state treasurer which is refunded to the taxpayer shall bear interest
at the rate of 5 per cent per annum during the time that the funds were on deposit.

(8) No person against whom an assessment of income tax has been made shall be
allowed in any action either as plaintiff or defendant or in any other proceeding to ques-
tion such. assessment unless the requirements of section 71.12 (1) shall first have been
complied with, and unless such person shall have made full disclosure under oath at the
hearing hefore the hoard of tax appeals of any and all income veceived by him. The re-
quirements of this subsection may he waived by the department of taxation.

(4) If any portion of a elaim for refund is disallowed the person filing the same shall
have the same right of hearing as is provided in section 71.12 (1), If after hearing before
the board of tax appeals any portion of the claim is disallowed, the person filing the same
shall have the right to review as provided in section 73.015.
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(5) As soon as the appellant shall have filed a petition with the Wisconsin board of
tax appeals, all collection proceedings exeept proceedings under s. 71.11 (23) shall be
stayed until final detcrmination of the appeal and any review thereof,

(6) Any person who contests an assessment before the board of ftax appeals or in
court shall state in his petition or notice of appeal what portion if any of the tax is
admitted to be legally assessable and correct. “Within 5-days after notice-by the depart-
ment, the appellant shall pay to the department the whole amount of the admitted tax
and such tax shall be appropriated in accordance with s, 71.14. Any such payment shall
be considered an admission of the legality of the tax thus paid, and such tax so paid
cannot be recovered in the pending appeal or in any other action or proceeding.

(7) After final decision or other disposition, the record shall be returned to the de-
partment of taxation, and the department shall proceed to collect the taxes in the same
manner as other income taxes are collected.

History: 1961 c. 620; 1967 c. 26.

7113 Collection of delinguent taxes, (1) Income and franchise taxes shall become
delinquent if not paid when due as provided in s. 7110 (9), and when delinquent shall
be subject to a penalty of 2% on the amount of the tax and interest at the rate of one per
cent per month until paid, and the department of taxation shall immediately proceed to
collect the same. For the purpose of such collection the department or its duly authorized
agent shall have the same powers as conferred by law upon the county treasurer, county
clerk, sheriff and distriet attorney.

(2) Any additional income or franchise tax assessment contested hefore the board
of tax appeals or in the courts, which is finally determined to be correct, shall become
delinquent if not paid on or before the 30th day following the date on which the order
or judgment representing sueh final determination becomes final and conclusive. Any
additional ineome or franchise tax assessment so contested shall be subject to.s. 71.11
(23).

(8) (a) If any income or franchise tax be not paid within 30 days after the same
becomes delinquent, the department of taxation shall issue a warrant to the sheriff of
any county of the state commanding him to levy upon and sell sufficient of the tax-
payer’s real and personal property found within his county to pay such tax with the
penalties, interest and costs, and to proceed upon the same in all respects and in the
same manner as upon an execution against property issued out of a court of record, and
to return such warrant to the department and pay to it the money collected, or such part
thereof as may be necessary to pay such tax, penalties, interest and costs, within 60 days
after the receipt of such warrant, and deliver the balance, if any, after deduction of
lawful charges to the taxpayer.

(b) The sheriff shall within 5 days after the receipt of the warrant, file with the clerk
of the circuit court of his county a copy thereof, unless the taxpayer shall make satisfac-
tory arrangements for the payment theveof with the department of taxation, in which
case, the sheriff shall, at the direction of the department, return such warrant to it. The
clerk shall docket the warrant as requirved by s. 270.745, and thereupon the amount of such
warrant, together with interest as provided by s. 7113 (1) shall become a lien upon the
real property of the taxpayer against whom it is issued in the same manner as a judgment
duly docketed in the office of such clerk. The clerk of cireuit conrt shall accept, file and
docket such warrant without prepayment of any fee, but he shall submit a statement of
the proper fee semiannually to the department of taxation covering the periods from
January 1 to and including June 30 and July 1 to and including December 31. The fees
shall then be paid by the state as provided by par. (g), but the fees provided by s. 59.42
(8) for filing and docketing such warrants shall be added to the amount of the warrant
and collected from the taxpayer when satisfaction or release is presented for entry. In
counties wherein the clerk is compensated otherwise than by salary the fees may be paid
by the state as provided by par. (g) and added to the amount of the warrant and col-
lected as herein provided. The sheriff shall be entitled to the same fees for exeenting upon
said warrant as upon an execution against property issued out of a court of record, to
be collected in the same manner. Upon the sale of any real estate the sheriff shall execute
a deed of the same, and the taxpayer shsll have the right to redeem the said real estate as
from a sale under an, exeeution against property upon a judgment of a court of record.

(e) A like warrant may be issued to any agent of the department authorized to col-
lect income taxes, and in the execution thereof and collection of said taxes such agent
shall have the powers of a sheriff, hut shall not be entitled to collect from the taxpayer
any fee or charge for the execution of such warrant in excess of actual expenses paid in
the performance of his duty. When a warrant is issued to such agent he may proceed
upon the same in any county of the state designated in the warrant, in the same manner
\ as herein provided with respect to sheriffs of such counties.
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(d) If a warrant be returned not satisfied in full, the department of taxation. shall
have the same remedies to cnforce the claim for taxes, penalties, interest, and costs as
upon a judgment against the taxpayer for the amount of same,

(e) The department, if it finds that the interests of the state will not thereby be
jeopardized, and upon such conditions as it may exact, may issue a release, of any
warrant with respect to any real property upon which said warrant is a lien or cloud upon
title, and snch release shall be entered of reecord by the clerk upon presentation to him
and payment of the fee for filing said release and the same shall be held conclusive that
the lien or clond upon the title of the property covered by the release is extinguished.
Any person desiring that such release be issued shall present to the department a written
application in affidavit form requesting that the release be issued. Such application shall
give the reasons for the request and shall clearly describe the property with respect to
which the release is desived. In support of the request, the applicant shall furnish the
department with proof sufficient to establish satisfactorily the fair market value of the
property, the amounnts, chavacter and dates, both of execution and of record, of all in-
cumbrances of record prior to the warrant lien, as well as the amount and character of
any unrecorded ineumbrances believed to be prior to the warrant lien, including infor-
maticn as to how and when all such incumbrances arose. Appropriate references shall
be made to the pages and volumes of the recording books in which any such inenmbrances
have been recorded. The department may require a certified copy of any record referred
to in such application to be furnished by the applicant, at his expense, from the officer
in whose office such record is kept, ’

(f) When the taxes set forth in a warrant together with penalties and interest to date
of payment and all costs due the department of taxation have been paid to it, the depart-
ment shall issue a satisfaction of the warrant and deliver or mail it to the taxpayer and
the warrant shall be satisfied of record by the clerk upon presentation to him of such
satisfaction and payment by the taxpayer of the fees due such elerk. When such warrani
has not been paid or discharged, but the taxes for which such warrant was issued have
been canceled or eredited, the department shall issue a satisfaction of the warrant and .
file it with the clerk and said warrant shall be immediately satisfied of record by such
clerk. When such warrant has not been paid or discharged but the enforcement of same
would, in the opinion of the department, result in depriving the taxpayer of a substantial
right, the department may issne a release of said warrant and file same with the clerk
who shall immediately make an entry of same of record, and it shall be held conclusive
of the extinguishment of the warrant and all Hens and rights created thereby, but shall
not constitute a release or satisfaction of the taxes for which such warrant was issued

(g) All fees and compensation of officials or other persons performing any act or
funections required in carrying out the provisions of this section, except such as are hy the
provisions of this section to be paid to such officials or persons by the taxpayer, shall,
upon presentation to the department of taxation of an itemized and verified statement
of the amount due, be paid by the state treaswrer upon audit by the department of ad-
ministration on the certificate of the commissioner of taxation and charged to the proper
appropriation for the department of taxation. No publie official shall be entitled to
demand prepayment of any fee for the performance of any official act required in carry-
ing out the provisions of this section.

(h) The state may be made a party defendant in any action to foreclose a mortgage,
land contract, or other lien upon any real property affected by such warrant lien, and the
summons may be served by delivering a copy to the attorney-general or leaving it at his
office in the eapitol with his assistant or clerk. But no judgment for the recovery of money
or personal property or costs shall be rendered against the state in any such action.

(i)} The provisions of this section shall be in addition to all other methods for the
collection of income taxes, and the department of taxation may exercise the powers vested
in it by virtue of section 73.03 (20), section 73.04, and section 70.64 (9) or any of. the
powers vested in-it by virtue of any other section of the statutes for the purpose of en-
foreing collection of income taxes.

(4) (a) Any taxpayer who is unable to pay the full amount of his delinquent inecome
taxes may apply to the department of taxation in the case of corporations and to the
assessor of incomes in the case of other persons to pay such taxes with interest and
penalties in instalments.- Such application shall contain a sworn statement of the reasons
such taxes cannot be paid in full and shall set forth the plan of instalment payments pro-
posed by the taxpayer. Upon approval of such plan by the assessor of incomes .or the
department and the payment of instalments in accordance therewith collection proceed-
ings with respect to snch taxes shall be withheld; but on failure of the taxpayer to make
any instalment payment, the department shall proceed to collect the unpaid portion of
such taxes in the manner provided by law, Fach instalment when made shall be applied
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first in discharging penalty and interest and other lawful charges accrued to the date of
payment and the balance applied on the principal of the tax, and additional interest shall
be computed only on the principal amount of the tax remaining due.

(b) Any taxpayer may petition the department of taxation in the case of corpora-
tions or the assessor of incomes in the case of other persons to compromise his delinquent
ineoris taxes including the penalties and interest thereon. Such petition shall set forth
a sworn statement of the taxpayer and shall be in such form as the department shall
prescribe and the department or assessor may examine the petitioner under oath eon-
cerning the matter. The assessor, in case the petition is to him, shall indorse on said
petition his recommendations concerning such compromise and shall transmit the same
to the department of taxation., If the depariment finds that the taxpayer is unable to
pay the taxes, penalties and interest in full it shall determine the amount of taxes he is
able to pay and shall enter an order reducing such taxes, penalties and interest in accord-
ance therewith. Such order shall provide that such compromise shall be effective only if
paid within 10 days. The department or its collection agents upon receipt of such order,
a copy of which in case of persons other than corporations shall be forwarded to the
assessor, shall accept payment in accordance therewith. The department or the assessor
shall thereupon enter the unpaid portion of the principal amount of such taxes on the
next credit roll and make appropriate record of the unpaid amount of penalties and
interest accrued to the date of such order. If within 3 years of the date of such com-
promise order the department or assessor shall ascertain that the taxpayer has an income
or property sufficient to enable him to pay the remainder of the tax including penalty and
interest the department shall reopen said matter and order the payment in full of such
taxes, penalties and interest. Before the entry of such order a notice shall be sent to the
taxpayer by registered mail advising of the intention of the department of taxation to
reopen such matter and fixing a time and place for the appearance of such taxpayer if
he desires to be heard in regard thereto. Upon entry of such order the department of
taxation shall, in the case of persons other than corporations, forward a copy to the
assessor and the department or assessor shall make an entry of the prineipal amount
of such taxes ordered to be paid on the delinquent roll and such taxes shall be immediately
due and payable upon entry upon such roll and shall thereafter be subject fo the interest
provided by subsection (1), and the department shall immediately proceed to collect the
same together with the unpaid portion of penalty and inferest acerued to the date of the
compromise order, '

(e) Delinquent income taxes, interest and penalties, resulting from assessments pur-
snant to s, 71.11 (4) or (5);.or s. 7120 (5) or (6) or from assessments by virtue of
disallowance of claimed deductions for failure to file information reports relating thereto,
as required by this chapter, may be compromised by the department when such action
is fair and equitable under the circumstances.

(d) The following clause contained in section 71.13 (5) is repealed in so far as it is
in conflict with any of the provisions of this section: ‘“except the provisions for the com-
promise or cancellation of illegal taxes and the refund of moneys paid thereon.”

(e) If any delinquent income tax has heen referred by the department to the attorney-
general in order to effect collection of same and it shall appear to said attorney-general,
after having fully investigated the matter, that it would be to best interest of the state
to compromise said tax, the attorney-general may make a written recommendation to the
department stating the terms upon which he believes the tax should he compromised and
his reasons therefor. After receipt of such recommendation the department shall notify
the attorney-general of its approval or disapproval of such recommendation, and if
approved the attorney-general may thereupon enter into a stipulation with the taxpayer
providing for the compromise of such tax on the terms set forth in said recommenda-
tion and upon compliance therewith by the taxpayer the tax shall be fully discharged.
The attorney-general shall furnish the department with a copy of such stipulation, and
the department or its agents charged with the collection of income taxes may accept pay-
ment of such tax in accordance with the terms of such stipulation and upon payment
being made shall enter the unpaid portion of said tax on the next credit roll. The pro-
visions of this subsection shall be in addition to all other powers of the attorney-general
and the department of taxation with respeet to compromise or settlement of income
taxes.

(£) As used in this section, “principal amount” or “principal” of the tax means the
tax and interest added thereto in acecordance with section 71.09 (5) and section 71.10 (5).

(g) Delinquent income tax accounts may be written off the records of the depart-
ment of taxation, following a determination by the commissioner of taxation that they
are not eolleetible, as hereinafter provided:
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1. When the amount is $10 or less, at any time after 3 years of delinquency.

2. Accounts of deceased persons, at any time 3 years after the closing of their es-
tates or 3 years after their demise if there is no estate to probate.

3. Accounts of dissolved corporations, at any time 3 years after their:dissolution or
forfeiture of rights.

4, Any delinquent income tax account which is more than 20 years old.

(5) Al laws not in confliet with the provisions of this aet, relating to the assessment,
collection and payment of taxes on personal property, the correction of errors in assess-
ment and tax rolls, and for the collection of delinquent personal property taxes except
the provisions for the compromise or cancellation of illegal taxes and the refunds of
moneys paid thereon, shall be applicable to the income tax herein provided.

(6) (a) The transaction of business or the performance of personal serviees in this
state or the derivation of income from property the income from which has a taxable
situs in this state by any nonresident person, except where the nonresident is a foreign
corporation that has been licensed pursuant to ch. 180, shall be deemed an irrevocable
appointment by such person, binding upon him, his executor, administrator or personal
representative, of the secretary of state to be his lawful attorney upon whom may be
served any notice, order, pleading or process (including without limitation by enumera-
tion any notice of assessment, denial of appheatlon for abatement or denial of claim for
refund) by any admmlstlatwe agency or in any proceeding by or before any adminis-
trative agency, or in any ploceedlng or action in any court, to enforce or effect full
compliance with or involving the provisions of this chapter. The transaction of business,
the performance of personal services or derivation of income from such property in this
state shall be a signification of his agreement that any such notice, order, pleading or
process which is so served shall be of the same legal foree and validity as if served on
him personally, or upon his executor, administrator or personal representative.

(b) The transaction of business in this state or the derivation of income which has
a situs in this state under the provisions of this chapter by any person while a resident
of this state shall be deemed an irrevocable appointment by such person, binding upon
him, his executor, administrator or personal representative, effective upon such person
becoming a nonresident of this state, of the secretary of state to be his true and lawful
attorney upon whom may be served any notice, order, pleading or process (including
without limitation by enumeration any notice of assessment, denial of application for
abatement or denial of claim for refund) by any administmtive agency or in any pro-
ceeding by or before an administrative agency, or in any proceeding or action in any
court, to enforce or effect full compliance with or involving the provisions of this chapter.
And the transaction of such business or the derivation of such income shall be a signifi-
cation of his agreement that any such notice, order, pleading or process which is so selved
shall be of the same legal force and validity as if served on him pe1sonally, or upon his
executor, administrator or personal representative.

(e) Service pursuant to paragraphs (a) or (b) shall be made by serving a copy upon
the secretary of state or by filing such copy in his office, and such service shall be suffi-
cient service upon such person, or his exeeutor, administrator or personal representative
if notice of such service and a copy of the notice, order, pleading or process are within
10 days thereafter sent by mail by the state department, officer or agency making such
service to such person, or his executor, administrator or personal representative, at his
last known address, and that an affidavit of compliance herewith is filed with the seere-
tary of state. The secretary of state shall keep a record of all such notices, orders, plead-
ings, processes and affidavits and shall note in such record the day and hour of service
upon him.

History: 1961 c. 128, 620; 1963 c. 323; 1965 c. 163, 249, 433, 577.
Cross References: See 270.745 on delinquent income tax docket.
As to the reference in 71.13 (1) to 71.10 (9), see TL15 (12),

71.135 Withholding by employer of delinquent income tax of employe. (1) Any
assessor of incomes of the department or his anthorized representative may give notice
to any employer deriving income having a taxable situs in Wisconsin (regardless of
whether any such income is exempt from taxation) to the effect that an employe of such
employer is delinquent in a certain amount with respect to state income taxzes, including
penalties, interest and costs. Such notice may be served by registered mail, or by delivery
by an employe of the department of taxation. Upon receipt of such notice of delin-
quency, such employer shall withhold from compensation due or to hecome due to such
employe, the total amount shown by the notice. The assessor of inecomes or his author-
ized representative, in his discretion, may arrange between the employer and such
employe for a withholding of an amount not less than 10 per cent of the total amount
due the employe each pay period, until the total amount as shown by the notice, plus
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interest thereon, has been withheld. In no event shall the employer withhold more than
25 per cent of the compensation due any employe for any one pay period, except that, if
the employe leaves the employ of the employer or gives notice of his intention to do so,
or is dicharged for any reason, the employer shall withhold the entire amount otheriise
payable to such employe, or so much thereof as may he necessary to equal the nnwithheld
balance of “the amount shown 'in the notice of delinquency, plus delinquent interest
thereon. In erediting amounts withheld against delinquent income taxes of an employe,
the department shall apply amounts withheld in the following ovder: eosts; delinguent
interest; delinquent income tax. The “compensation due” any employe for purposes of
determining the 25 per cent maximum withholding for any one pay period shall include
all wages, salaries and fees constituting gross income under s, 71.03 (1) (a) when
paid to an employe, less only amounts payable therefrom pursuant to a garnishment
action with respeet to which the employer was served prior to his heing served with
the notice of delinquency and any amounts covered by an irrevocable and previously
effective assignment of wages, of which amounts and the facts relating thereto the em-
ployer shall give notice to the department within 10 days after service of the notice of
delinquency.

(2) In any case in which the employe ceases to be employed by the employer hefore
the full amount set forth in a notice of delinqueney, plus delinquent interest thereon, has
been withheld by the employer, the employer shall immediately notify the assessor of
inecomes in writing of the termination date of the employe and the total amount withheld.

(3) The employer shall, on or before the last day of the month next succeeding every
calendar quarter, remit to the office of the assessor of incomes the amount withheld
during the calendar quarter. Any amount withheld from an employe by an employer
shall immediately be a trust fund for the state of Wisconsin. Should any employer,
after notice, wilfully fail to withhold in accordance with the notice and this section, or
wilfully fail to remit any amount withheld, as required by this section, such employer
shall be liable for the total amount set forth in the notice together with delinquent
interest thereon as though the amount shown by the notice was due by such employer
as a direet obligation to the state of delinquent income taxes, and may be collected by
any means provided by law including the means provided for the collection of delin-
quent income taxes. However, no amount required to be paid by an employer by reason
of his failure to remit pursuant fo this section may be deducted from the gross income
of such employer, pursuant to either s, 71.04 or 71.05. Any amount collected from the
employer for failure to withhold or for failure to remit pursuant to this section shall,
for purposes of distribution, be treated as a tax paid by the employe.

(4) The provisions of subs. (1) to (3) shall be applicable in any case in which the
employer is the United States or any instrumentality thereof or the state of Wisconsin
or any municipality or other subordinate unit thereof except those provisions imposing
a liability on the employer for failure to withhold or remit. But an amount equal to any
amount withheld by any municipality or other subordinate unit of the state of Wiseon-
sin pursuant to this section and not remitted to the assessor of incomes as required by
this section shall be retained by the state treasurer from funds otherwise payable to any
such municipality or subordinate unit, and transmitted instead to the assessor of incomes,
upon certification by the commissioner of taxation.

(5) The department of taxation shall refund fo the employe excess amounts withheld
from the employe under this section. ‘

(6) Employers required to withhold delinquent taxes, interest and costs pursuant
to this section shall in no case be required to withhold amounts other than the total
amounts certified to such employers by the department and in no ease shall such em-
ployers be required to compute interest, costs or other charges to be withheld,

History: 1963 c. 224; 1965 c. 163 s. 76.

71.14 Distribution of revenue, (1) All collections of normal income taxes of
persons other than corporations, including remittances of taxes withheld or declared,
commencing with October 1, 1962, shall become a part of the state general fund for
use of the state, except that 339 of such collections for the period October 1, 1962, to
June 30, 1963, 26% of such collections for the period July 1, 1963, to October 31, 1963,
28.259%, of such collections for the period November 1, 1963, to October 31, 1964, 29.25%,
of such collections for the annual period ending October 31, 1965, 25.29, of such eollec-
tions for the period November 1, 1965, to March 31, 1966, 26.99% of such collections for
the period April 1, 1966, to July 31, 1960, 27.689% of such collections for the period
August 1, 1966, to October 31, 1966, 26.139, of such collections for the period November
1, 1966, to March 31, 1967, and 26.389 of such collections thereafter, shall be appor-
tioned as follows: :
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(a) On May 15, 1963, such apportionable collections for the period Oectober 1, 1962,
to March 31, 1963, shall be apportioned to each county, town, village and city on the basis
of the percentage of its alloeable share in the November 15, 1962, distribution of ap-
portionable collections from persons other than corporations. On May 31, 1964, and on
May 31, 1965, such apportionable collections for the period November 1 of the preceding
year to March 31 of the current year shall be apportioned to each county, town, village
and city on the hasis of the percentage of its allocahle share in the total allocable shares
as of November 30 of the preceding year as determined under par. (¢) 2. On May 31,
1966, and on every May 31 thereafter, such apportionable collections for the period
November 1 of the preceding year to March 31 of the current year shall be apportioned
to each county, town, village and city on the basis of the percentage of its allocable share
in the total allocable shares as of September 30 of the preceding year as determined
under par. (b) 2.

(b) 1. On August 15, 1963, such apportionable collections for the period April 1,
1963, to June 30, 1963, shall be apportioned to each county, town, village and city on
the bas1s of the pelcentaoe of its allocable share in the Novembel 15, 1962, distribu-
tion of apportionable collections from persons other than corporations. On September
30, 1964, such apportionable eollections for the period April 1 to July 31 of the current
year shall be apportioned to each county, town, village and city on the basis of the
percentage of its alloecable share in the total allocable shares as of November 30 of the
preceding year ag determined under par. (¢) 2.

2. On September 30, 1965, and on every September 30 thereafter, such appmtwnable
collections for the penod November 1 of the preceding year to July 31 of the current
year shall be allocated to each county, town, village and city in proportion to the
amounts attributed to each under subd. 3 to the total of such amounts for all counties,
towns, villages and cities; and the amounts thus allocated to each county, town, village
and cify, less the amount apportioned to it on the preceding May 31, Shall he appor-
tioned to it as its September 30 apportionment.

3. On or before September 30, 1965, and every September 30 thereafter, the depart-
ment shall' determine the tfotal ineome taxes (before credit for taxes withheld, credit
for taxes paid pursuant to declaration, homestead tax relief credit, and tax credits
for income taxes paid to other states) shown on income tax returns of persons other
than corporations for the preceding imcome year and filed on or hefore June 30 of
the current year. The portion of such taxes attributable to each town, village and
city shall he determined on the basis of situs of the income producing such taxes,
as set forth in s. 71.07. The amount thus determined for each town, village and
city shall be reduced hy one-sixth and such one-sixth amount shall he attributed to the
county of the situs of such income, as set forth in s, 71.07.

(¢) On November 30, 1963, and on November 30, 1964, there shall he apportioned to
each county, town, village and city the amount allocable to each under subd. 2, reduced
by the amounts paid to each in apportionments of the current year under pars. (a) and
(b).

1. On or before November 30, 1963, and November 30, 1964, the department shall
determine the total income taxes (hefore eredit for taxes withheld, credit for taxes paid
pursuant to declaration, homestead tax relief and tax credits for income faxes paid to
other states) as computed by the department under s. 71.09 (4) or as shown on inconie
tax returns of persons other than corporations for the preceding income year and filed
on or before June 30 of the current year. The portion of such taxes attributable to each
town, village and city shall be determined on the basis of situs of the income producing
such taxes, as set forth in s. 71.07. The amount thus determined for each town, village
and city shall be reduced by one-sixth and such one-sixth amount shall be attributed to
the county of the situs of such income, as set forth in s. 71.07.

2. The apportionable collections for the period October 1, 1962, to June 30, 1963, for
the period July 1, 1963, to October 31, 1963, and for the penod November 1 1963 to
Octoher 31, 1964, shall be allocated on or bef01e the following November 30 to eaeh
county, town, vﬂlage and ecity, in proportion to the amounts attributed to each under
subd. 1 to the total of such amounts for all counties, towns, villages and cities and
shall constitute its annual allocable share.

(d) On November 30, 1965, and on every November 30 thereafter, such apportion-
able collections for the penod Angust 1 to October 31 of the current year shall be
apportioned to each county, town, village and city in proportion to the amounts
attributed to each under par. (b) 3 to the total of such amounts for all counties, towns,
villages and cities.

(2) (a) All collections of income taxes of corporations, eommencing with July 1,
1961, and ending June 30, 1963, shall become a part of the state general fund for use
of the state, except that 49 per cent of such collections shall be apportioned as follows:
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1. Five-sixths to the town, village or city from which the income was derived, as
determined under s, 71.07.

2, One-sixth to the county from which the income was derived, as determined under
8. 71.07.
~ (b} The department of administration shall, upon certification by the department of
taxation on the basis of the apportionment provided for in par. (a), make the following
distributions of such apportionable collections: .

1. On May 15, 1962, such apportionable collections for the period July 1, 1961, to
March 31, 1962.

2. On May 15, 1963, and on every May 15 thereafter, such apportionable collections
for the period October 1 of the preceding year to March 31 of the current year.

3. On August 15, 1962, and on every August 15 thereafter, such apportionable col-
lections for the period April 1 to June 30 of the current year.

4. On November 15, 1962, and on every November 15 thereafter, such apportionable
collections for the period July 1 to September 30 of the current year.

(2a) All collections of income and franchise taxes of corporations, including re-
mittances of taxes declared, commencing with July 1, 1963, shall become a part of the
state general fund for use of the state, except that 36.56% of such collections for the
period July 1, 1963, to October 31, 1963, 32.25% of such collections for the period
November 1, 1963, to October 31, 1964, 47.5% of such collections for the period Novem-
ber 1, 1964, to October 31, 1965, and 46.2% of such collections thereafter shall be ap-
portioned as follows:

(a) On May 31, 1964, and on May 31, 1965, such apportionable collections for the
period November 1 of the preceding year to March 31 of the current year shall he
apportioned to each county, town, village and ecity on the bhasis of the percentage of its
allocable share in the total allocable shares as of November 30 of the preceding year, as
determined under par. (c¢). On May 31, 1966, and on every May 31 thereafter, such
apportionable collections for the period November 1 of the preceding year to March 31
of the current year shall he apportioned to each county, town, village and city on the
basis of the percentage of its allocable share in the total allocable shares as of Septem-
ber 30 of the preceding year as determined under par. (b) 2.

(b) 1. On September 30, 1964, such apportionable collections for the period April 1
to July 31 of the current year shall be apportioned to each county, town, village and
city on the hasis of the percentage of its allocable share in the total allocable shares as
of November 30 of the preceding year, as determined under par, (e).

2. On September 30, 1965, and on every September 30 thereafter, such apportionahle
collections for the period November 1 of the preceding year to July 31 of the current
year shall be allocated to each county, town, village and ecity in proportion to the
amounts attributed to each under subd. 3 to the total of such amounts for all counties,
towns, villages and cities; and the amounts thus allocated to each county, town, village
and ecity, less the amount apportioned to it on the preceding May 31, shall be appor-
tioned to it as its September 30 apportionment.

3. On or hefore September 30, 1965, and every September 30 thereafter, the depart-
ment shall determine the total income taxes (before credit for taxes paid pursuant to
declaration) shown on income tax returns of corporations for the preceding income year
and filed on or hefore June 30 of the current year. The portion of such taxes sttributable
to each town, village and city shall be determined on the hasis of situs of the income
producing such taxes, as set forth in s. 71.07. The amount thus determined for each
town, village and city shall he reduced by one-sixth and such one-sixth amount shall be
attributed to the county of the situs of such income, as set forth in s. 71.07.

(¢) On November 30, 1963, there shall be apportioned to each county, town, vil-
lage and city the amount of apportionable corporation income and franchise tax collec-
tions for the period July 1, 1963, to October 31, 1963, and allocable to each under subd. 2.
On November 30, 1964, there shall be apportioned to each county, town, village and city
the amount allocable to each under subd. 2, reduced by the amounts paid to each in the
May 31 and September 30 apportionments of the current year.

1. On or before November 30, 1963, and November 30, 1964, the department shall
determine the total income and franchise taxes (before credit for taxes paid pursuant
to declaration) shown on inecome and franchise tax returns of corporations based on
ineome of the preceding income year and filed on or before June 30 of the current
year. The portion of such tax attributable to each town, village and ecity shall be deter-
mined on the basis of situs of the income producing such taxes, as set forth in s, 71.07.
The amount thus determined for each town, village and eity shall be reduced by one-sixth
and such one-sixth amount shall be attributed to the ecounty of the situs of such income,
as set forth in s, 71.07.
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. 2. The apportionable collections for the period July 1, 1963, to Oectober 31, 1963,
and the apportionable collections for the period November 1, 1963, to October 31, 1964,
shall he allocated on or before the following Novemher 30 to each county, town, village
and city in proportion to the amounts attributed to each under subd. 1 to the total of
such amounts for all counties, towns, villages. and cities, and shall constitute its annual
allocable share.

(d) On November 30, 1965, and on every November 30 thereafter, such apportionable
collections for the period Aungust 1 to October 31 of the current year shall be appor-
tioned to each county, town, village and city in proportion to the amounts attributed to
each under par. (b) 3 to the total of such amounts for all counties, towns, villages
and cities.

(3) Whenever income has been attributed to an erroneous situs under sub. (1) (h)
3, (e) 1, (2) (a), (2a) (b) 3, (¢) 1 or their predecessor income tax allocation statute,
such portion of the tax collections allocated erroneously shall be reallocated to the
county, town, village or city entitled thereto; hut no such reallocation shall be made
except on the written approval of the department of taxation. Such claim must be
made within 4 years after the end of the calendar year in which such collection was
erroneously allocated except that claims for erroneous allocation of taxes of corpora-
tions and persons other than corporations during the period July 1, 1959, to June 30,
1961, may be made within 5 years of erroneous August 15 allocations and within 5
years of the following August 15 in the case of erroneous May 15 allocations. If the
amount of the claim is approved by the department such amount shall be deducted
from the county, town, village or city’s next apportionment, or next apportionments,
and paid to the county, town, village or city entitled thereto.

(4a) Whenever a municipality files a claim under sub. (3) within the period of
time expressed therein, it is not necessary for any such county to file a similar eclaim.
If the amount of the municipality’s elaim is approved by the department, the department
shall thereafter make a similar adjustment as between respective counties.

(6) This section and the provisions of this chapter relating to the apportionment of
taxable income to the several counties, towns, cities and villages and those relating to the
collection of the income tax by the department of taxation, shall not apply to telegraph
companies or transportation eompanies as defined in section 76.02 (4) and in section
76.39, respeéctively. All such telegraph companies and transportation companies shall
pay their taxes under this chapter to the department of taxation, but such taxes shall not
be apportioned or distributed to the taxing distriets within which the properties lie, but
shall be retained entirely by the state.

6) (a) Whenever an erroneous September or November allocation has heen made
under sub. (1) (b), (¢), (d), (2a) (b), (c) or (d) as a result of omission of an income
tax liability from the numerator of the allocation ratio of a particular county, town,
village or ecity and also from the denominator of the allocation ratios of all counties,
towns, villages and cities, the amount so omitted shall be added to the nwmerator of the
allocation ratio of the particular county, town, village or city and to the denominator
of the allocation ratios of all counties, towns, villages and cities in making the Septem-
ber or November allocation next succeeding the discovery of such omission.

(b) Whenever an erroneous September or November alloeation has been made under
sub. (1) (b), (e), (d), (2a) (b), (¢) or (d) as a result of overstating an income tax
liability in the numerator of the allocation ratio of a particular county, town, village or
city and also in the denominator of the allocation ratios of all counties, towns, villages
and cities, the amount so overstated shall be subtracted from the numerator of the allo-
cation ratio of the particular county, town, village or city and from the denominator of
the allocation ratios of all eounties, towns, villages and cities in making the September or
November allocation next succeeding the discovery of such overstatement. If the nu-
merator of the next succeeding allocation ratio of the particular county, town, village
or city, prior to deducting the overstatement, is less than the amount so overstated, the
excess overstatement shall be corrected in the same manner in subsequent September or
November allocations, exeept that, if the overstatement to a particular county, town,
village or city is in an amount which in the opinion of the commissioner of taxation eannot
be corrected in:the 3 September or November allocations next succeeding the discovery
of the overstatement, the commissioner of taxation may make written demand upon such
county, town, village or city for the return of inecome taxes erroneously distributed to it
as a result of such overstatement, and the amounts so recovered shall he added to the
amount of income taxes apportioned to counties, towns, villages and cities in the next
suecceeding September apportionment,

(¢) Whenever the department of taxation discovers an erroneous September or No-
vember allocation resulting from omissions or overstatements referred to in par. (a) or
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(b), prior to making the apportionments of the following year under sub. (1) (a), (b),
(2a) (a) or (bh), the apportionment amounts determined thereunder may be adjusted by
the department-of taxation so as near as possible to obtain apportionments which will
correct for the said omissions or overstatements.

~= (d)~The department shall correct for omissions or overstatenients under par. (a) or
(b) only if notified thereof within 4 years after the end of the calendar year in which
such omission or overstatement was made.

History: 1961 c. 336, 348, 620, 621; 1963 c, 6, $4, 223, 224, 459, 563, 579; 1965 c. 114, 163,
249, 378, 433, 597, 625; 1967 c. 92, 110,

71.156 Miscellaneous provisions. (3) If any transfer of a reserve or other account
or portion thereof is in effect a transfer to surplus, so much of sueh transfer as had been
accumulated through deductions from the gross or taxable income of the years open to
audit under ss. 71.11 (16) and 71.11 (20) shall be included in the gross or taxable income
of such years, and so much of such transfer as has been accumulated through deductions
from the gross or taxable income of the years following January 1, 1911, and not open
to audit under ss. 7111 (16) and 71,11 (20) shall be included in the gross or taxable in-
come of the year in which such transfer was effected.

(7) Section 71.07 (1), as amended by chapter 488, laws of 1959, shall be operative
retroactively except in those instances in which assessment has become final under ch. 71.

(12) The repeal and recreation of s. 71.10 (9) (a) [Stats. 1961] and the repeal of
s. 7110 (9) (b), (e) [Stats 1961] and (em) shall apply with respeet to calendar or
fiseal income years beginning after July 31, 1963. The repeal of s. 71.04 (13) (a) and
(b) and (14) (a) and (b) and the amendment to s, 71.04 (9) (b) shall first apply to
income of the ealendar year 1963 or corresponding fiscal years. :

History: 1961 c. 129, 620, 652; 1963 c. 224, 385; 1965 c. 163, 249, 433.

71,17 Surtax for buildings, health, welfare and education. (1) To provide addi-
tional revenue to the state to maintain its building, health, welfare and education pro-
grams there is levied and there shall be assessed, collected and paid, in addition to all
other income and optional taxes imposed by this chapter, a surtax upon the net income,
adjusted gross income or gross income of persons other than corporations which tax
shall be equal to: ‘

(a) 20 per cent of the normal tax on net income or 20.per cent of the optional tax
on adjusted gross income of the 1955, 1956, 1957, 1958, 1960 and 1961 calendar or ecor-
responding fiscal years.

(b) 25 per cent of the normal tax on net income or 25 per cent of the optional tax
on adjusted gross income of the 1959 calendar or fiscal years. '

(2) Such tax shall be paid to the department of taxation as provided by s. 71.10 (9),
and the whole amount collected from such tax shall, through the same channels as other
income taxes are paid, be paid into the general fund and shall not be subject to the
distribution provided for in s. 71.14.

(3) In the event any person fails to pay such tax when due, it may be assessed and
collected by the department of taxation in the same manner as the income taxes provided
for in this chapter, which chapter shall be generally applicable to the additional tax im-
posed by this section,

(4) In the case of a change by any person in income years, the surtax imposed by
this section on the income of any taxable period extending beyond the period for which
this surtax is in effect shall be ecomputed only on the proportionate part of such income
to which the surtax is applicable determined in accordance with regulations to he pre-

seribed by the department of taxzation.
History: 1961 c. 620; 1963 c. 6.

71.18 Urban transit companies; special tax, (1) CompurarioN. In lien of the
tax rates prescribed in s. 71.09, there shall be assessed, levied and collected upon the tax-
able income of every corporation whose principal source (herein defined as being 50 per
cent or more) of gross income is the urban mass transportation of passengers a special in-
come tax of 50 per cent determined in accordance with this chapter, except that:

(a) United States income, excess or war profits and defense taxes shall be allowed
as a deduction from gross income to the extent of the total payment actually made during
the tax year.

(b) A deduction shall be allowed from such taxable income as hereinabove defined,
and before the imposition of the special tax levied by this section, in an amount equivalent
to 8 per eent of the amount by which the eost of the property of sunch corporation nsed
and useful in providing its urban mass transportation service exceeds the cumulated
amount of the depreciation acerued against such property as of the end of the fiscal year
for which the ineome tax return is filed.
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(¢) An amount shall be added to such taxable income as hereinabove defined, and
before imposition -of the special tax levied by this section, which amount shall be equiv-
alent to the interest paid during the year in the operation of the business from which its
income is derived.

(2) DEPNITIONS. (a) “Urban mass transportation of passengers” means the trans-
portation of passengers by means of vehicles having a passenger-carrying capacity of
10 or more persons including the operator, such eapacity to he determined by dividing
by 20 the total seating space measured in inches, when such transportation takes place
entirely within contiguous incorporated cities or villages and in municipalities contiguons
to that in which the earrier has its principal place of business, or within or between
municipalities located within a radius of 10 miles of the municipality in which the carrier
hag its principal place of business, or entirely within one municipality or municipalities
contiguous thereto, or within a county having a population of 500,000 or more or within
such county and the counties contiguous thereto, or suburban operations classified as
such by the public service commission.

(b) The cost of property used and useful in providing urban mass transportation
service and the depreciation acerued on such property shall be determined on the basis
of the reports and orders on file with the public service commission.

(3) PaymENT or max. The special income tax assessed under this section shall he
reported in an income tax return filed in accordance with this chapter, except as modified
by this section. The tax so reported and assessed shall be payable to 'the department of
taxation, and when collected, shall be apportioned to the state, counties, towns, cities and
villages in the same manner as taxes are apportioned pursuant to.s. 76.28.

71.18, levying on urban-transit companies
a special income taXx, in lieu of other taxes,
of 50 per cent on all taxable income in ex-
cess of 8 per cent of the depreciated cost of
property used and useful in providing urban

8 per cent is to be considered a maximum,
but there is no mandatory requirement that
the public service commission allow an 8
per cent return. Milwaukee & S, T. Corp. v.
Public Service Comm. 13 W (2d) 384, 108

mass-transportation service, indicates that NW (2d4) 729.

7119 Withholding income tax; definitions. As used in this section and s. 71.20,
unless the context clearly indicates otherwise:

(1) “Wages” means all remuneration (other than fees paid to a public official) for
services performed by an employe for his employer, including cash value of all remun-
eration paid in any medium other than cash; except that the term shall not inciude
remuneration paid:

(a) For active service as a member of the armed forces of the United States for any
month during any part of which such member served in a combat zone during an induc-
tion period or was hospitalized as a result of wounds, disease or injury incurred while
serving in a combat zone during an induction period, but this paragraph shall not apply
for any month during any part of which there are no ecombatant activities in any combat
zone and remuneration, for purposes of this paragraph, shall not include pensions and
retirement pay.

(b) For agricultural labor, and for purposes of this paragraph the term “agricultural
Iabor” includes all service performed:

1. On a farm, in the employ of any person, in connection with eultivating the soil,
or in connection with raising or harvesting any agrieultural or horticultural commodity,
including the raising, shearing, feeding, earing for, training and management of livestock,
bees, poultry and furbearing animals and wildlife;

2; In the employ of the owner or tenant or other operator of a farm, in connection
with the operation, management, conservation, improvement or maintenance of such farm
and its tools and equipment, or in salvaging timber or clearing land of brush and other
debris left by a hurricane, if the major part of such service is performed on a farm;

3. In connection with the production or harvesting of crude gum, gum spirits of tur-
pentine or gum rosin, in connection with the ginning of cotton, or in connection with the
operation or maintenance of ditches, canals, reservoirs or waterways, not owned or
operated for profit, used exclusively for supplying and storing water for farm purposes;

4, In the employ of the operator of a farm in handling, planting, drying, packaging,
processing, freezing, grading, storing or delivering to storage or to market or to a carrier
for transportation to market, in its unmanufactured state, any agrieultural or hortictltural
commodity, but only if such operator produced more than one-half of the commodity with
respect to which such serviee was performed, or in the employ of a group of operators
of farms (other than a co-operative organization) in the performance of such services,
‘but only if such operators produced all of the commodity with respect to which such
service is performed, hut the provisions of this subdivision shall not be deemed to be
applicable with respect to service performed in connection with commereial canning or




71.19 INCOME AND FRANCHISE TAXES 1598

commercial freezing or in connection with any agrieultural or horticultural commodity
after its delivery to a terminal market for distribution or consumption;

5. On a farm operated for profit if such serviee is not in the course of the employer’s
trade or business; ) ]

6. As tged in this paragraph the term “farm” inecludes stock, dairy, poultry, fruit,
fur-bearing animals and truek farms, plantations, ranches, nurseries, ranges, greenhouses,
or other similar structures used primarily for the raising of agricultural or horticultural
commodities, and orchards.

(¢) For domestic serviece in a private home, local college club or local chapter of a
college fraternity or sorority.

(d) For service not in the course of the employer’s trade or business performed in
any calendar quarter by an employe, unless the cash remuneration paid for such service
is $50 or more and such service is performed by an individual who is regularly employed
by such employer to perform such service. An individual shall be deemed to be regularly
employed by an employer during a calendar quarter only if on each of some 24 days
during such quarter such individual performs, for such employer, for some portion of
the day, service not in the course of the employer’s trade or business, or such individual
was regularly employed (as herein defined) by such employer in the performance of such
serviee during the preceding calendar quarter.

(e) For services by a citizen or resident of the United States for a foreign government
or an international organization.

(f) For services performed by a duly ordained, commissioned or licensed minister of
a church in the exercise of his ministry or by a member of a rveligious order in the
exercise of duties required by such order.

(g) For services performed by an individual under the age of 18 in the delivery or
distribution of newspapers or shopping news, not including delivery or distribution to
any point for subsequent delivery or distribution.

(h) For services performed by an individual in, and at the time of, the sale of news-
papers or magazines to ultimate consumers, under an arrangement under which the
newspapers or magazines are to be sold by him at a fixed price, his compensation heing
based on the retention of the excess of such price over the amount at which newspapers
or magazines are charged to him, whether or not he is guaranteed a minimum anmount of
compensation for such services, or is entitled to be credited with the unsold newspapers
or magazines turned back.

(i) For services not in the course of the employer’s trade or business to the extent
paid In any medium other than cash.

(37) To, or on hehalf of, an employe or his beneficiary from a trust created or or-
ganized in the United States and forming part of a stock bonus, pension or profit shar-
ing plan of an employer for the exclusive henefit of his employes or their beneficiaries
and which trust is exempt from taxation, unless such payment is made to an employe of
the trust as remuneration for services rendered as such employe and not as a beneficiary
of the trust.

(k) For personal services performed in Wisconsin in the form of retirement, pension
and profit-sharing henefits, received by nonresidents after retivement from the employ
of the employer for whom such personal services were performed.

(1) To, or on behalf of, an employe or his heneficiary from a plan desecribed in s.
272.18 (31) (a) under which the henefits are fully funded by life insurance or annuities.

(m) If the remuneration paid by an employer to an employe for services performed
during one-half or more of any payroll period of not more than 31 consecutive days
constitutes wages, all the remuneration paid by such employer to such employe for such
period shall be deemed to be wages; but if the remuneration paid by an employer to an
employe for services performed during more than one-half of any such payroll period
does not constitute wages, then none of the remuneration paid by such.employer to such
employe for such period shall be deemed to be wages.

(2) “Pay roll period” means a period for which a payment of wages is ordinarily
made to the employe by his employer, and the term “miscellaneous pay roll period’” means
a pay roll period other than a daily, weekly, biweekly, semimonthly, monthly, quarterly,
semiannual or annual pay roll period.

(3) “Employe” means a resident individual who performs or performed services for
an employer anywhere or a nonresident individual who performs or performed such
services within this state, and includes an officer, employe or elected official of the
United States, a state, territory, or any political subdivision thereof, or the District of
Columbia, or any agency or instrumentality of any one or more of the foregoing. The
term also includes an officer of a corporation,
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(4) “Employer” means a person or partnership, whether subject to or exempt from
ingome taxation or not, for whom an individual performs or performed any service, of
whatever nature, as an employe of such person or partnership, except that:

(a) If the person for whom the individual performs or performed the services does
not have control of the payment of the wages for such services, the term “employer” (ex-
cept for purposes of sub. (1)) means the person having control of the payment of such
wages.

(6) “Department” means the state department of taxation.

History: 1961 c. 620; 1963 c. 81, 82, 120, 248, 273, 429, 459; 1965 c. 433,

71.20 Employers required to withhold. (1) On and after February 1, 1962, every
employer at the time of payment of wages to an employe shall deduet and withhold from
such wages, without regard for federal insurance contributions act deductions therefrom
an amount determined in accordance with tables to be prepared by the department, as
hereinafter provided. The commissioner may grant permission to employers who do not
desire to use the withholding tax tables provided by the department to determine the
amount of tax to be withheld by use of a method of withholding other than the withhold-
ing tax tables, provided such method will withhold from each employe substantially the
same amount as would be withheld by use of the withholding tax tables, Employers who
desire to determine the amount of tax to be withheld by a method other than by use of
the withholding tax tables shall obtain permission from the commissioner before the
beginnuing of a pay voll period for which the employer desires to withhold the tax by such
other method. Applications for use of such other method must he accompanied by evi-
dence establishing the need for the use of such method.

(Im) An employer may, at his diseretion, deduct and withhold from any one payment
of wages in a month, in the case of an employe paid more often than once during any
month, the total amount which the employer reasonably estimates he will be required to
withhold under this section from such employe: during that month. Permission from
the eommissioner under sub. (1) is not needed by any employer acting under this sub-
section. ‘

(2) Prior to February 1, 1962, the department shall prepare, promulgate, and publish
in the official state paper, without regard to the requirements of ch. 227; rules establishing
withholding tables prepared on a weekly, biweekly, semimonthly, monthly, and daily or
miscellaneous pay period basis. Such tables shall be based upon the normal tax rates and
upon any surtax applicable to the income of the calendar year 1962. Thereafter, the
department shall from time to time similarly correet such tables to reflect any changes in
normal income tax rates or changes in surtax. Such rules shall also provide instructions
for withholding with respect to quarterly, semiannual and annual pay periods. Such
tables shall be extended to cover from zero to 10 withholding exemptions, shall assume
that the payment of wages in each pay period will, when multiplied by the number of
such pay periods in a year reasonably reflect the annual wage of the employe from such
employer and shall be based on the further assumption that such annual wage should be
reduced for allowable deductions from gross income. It is within the discretion of the
department to determine the length of such tables and a reasonable span of each bracket.
In preparing such tables the department shall adjust all withholding amounts not an
exact multiple of 10 cents to the next highest figure that is a multiple of 10 cents.

(3) On and after Febrnary 1, 1962, at the time of payment of wages to a nonresi-
dent employe which wages were derived from the performance of services both within
and without the state, the employer shall deduct and withhold from the wages derived
from the performance of services within the state the amount as reflected by the proper
withholding table. ’

(4) Every employer who deducts and withholds any amount under this seetion shall
deposit such amount on a quarterly basis, except that effective July 1, 1967, if the
amount deducted and withheld in any quarter ended before or after this date exceeded
$300, the department may require by written notice to the employer, that amounts
deducted and withheld on and after the date indicated on such notice shall be deposited
on a monthly basis. Employers who'are required to file reports and deposit withheld
taxes on a monthly, quarterly, or annual basis, as the case may be, shall file such reports
and deposit such taxes on or before the last day of the month next succeeding the with-
holding period with such bank in Wisconsin as the state of Wisconsin investment board
designates a public depository therefor under s. 2517 (61) to the eredit of the general
fund. Such deposits shall be deemed collected as of the date on which they are required
to he deposited by this section, and availahle for distribution to counties, cities, villages
and towns under s. 71.14 if they are received by the state by the 5th day of the 2nd
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succeeding ealendar month after the close of each calendar quarter. With each deposit
the employer shall include a deposit report on a form to be provided by the department.
The department may, when satisfied that the revenues will be adequately safeguarded,
permit an employer whose withheld taxes do not exceed $50 per month to deposit
withheld taxes and reports for other than-quarterly periods: The department-may revoke
such permission at any time. The department, if 1t deems it necessary in order to insure
payment to or facilitate the collection by the state of the amount of taxes, may require
rveports or payments of the amount of withheld taxes for other than guarterly periods.
The depository bank shall record on such deposit report the amount deposited and shall
then forward such report to the department in such manner and at such time as the
department by rule prescribes. On or before January 31 of each year every employer
shall file with the department at its offices in Madison, or at such other place as the
department by rule prescribes, a withholding report on a form to be provided by the
department showing the amount withheld from the wages paid each employe in the
previous calendar year, the amount deposited in respect to each employe on wages paid
in the previous ecalendar year and a reconciliation of the aggregate of the amounts
deposited in respect to each employe on wages paid in the previous calendar year
with the aggregate of the amounts shown on the monthly and quarterly deposit reports
filed in respeet to such wmhholdmg Every employer who discontinues his business
prior to the end of a calendar year shall, within 30 days of such dlscontmuance, deposit
withheld taxes not previously dep0s1ted and submit a deposit report concernmg such
deposﬂz with the public depository and file a withholding report with the department
covering the period from the bheginning of the calendar year to the date of discontin-
unance. No employe shall have any right of action against his employer in regard to
money deducted from his wages and deposited with the depository bank in compliance
or intended compliance with this section.

(5) (a) The penalties provided by this section shall be paid upon notlce and demand
of the: commissioner of taxation or the assessors of incomes or their respective delegates
and shall be assessed and collected in the same manner as income taxes. Any person re-
quired to withhold, acecount for or pay over any tax imposed by this chapter, whether ex-
empt under s. 71.01 (3) or not, who intentionally fails to withhold such tax, or account for
or pay over such tax, shall be hable to a penalty equal to the total amount of the tax not
withheld, collected, accounted for or paid over,

(b) If any person required under this section to file a deposit report or Wlthholdmg
report fails to file same or files an incomplete or incorreet report or fails to properly
deposit funds, unless it can be shown that such failure or filing was due to good eause
and not due to neglect, there shall be added to the tax due 25% of the amount not de-
posited .or subsequently discovered or reported. The amount so added shall he assessed,
levied and collected in the same manner as additional ineome taxes, and shall be in addi-
tion to any other penalties imposed in this section.

(e) Any amount not deposited within the time required, shall be deemed delinquent
and deposit reports and withholding reports filed after the due date shall be deemed
late. Delinquent deposits shall bear interest at the rate of one per cent per month from
the date deposits are required under this section until the first day of the month following
the month in which the taxes are deposited.

(6) Any person, whether exempt under s. 71.01 (3) or not, required under s, 71.10
(8) to furnish a written statement to an employe, who furnishes a false or fraundulent
statement, or who intentionally fails to furnish a statement in the manner, at the time
and showmg the information required under s. 71.10 (8), or rules prescribed with respect
thereto, shall, for each such failure, be subject to a penalty of $20.

(7) Whenever any person is required to withhold any Wiseonsin income tax from an
employe, until such amount is deposited with the depository bank preseribed by sub. (4),
the amount so withheld shall be held to be a special fund in trust for the state. The
amount of such fund may be assessed and collected from such person by the department
as ineome taxes are assessed and collected, and such collection shall not abate any penalty
imposed under sub. (6).

(8) (a) On or before February 1, 1962 (or on or hefore the date on which an employe
commences employment with an employer after such date), each employe shall furnish
his employer with a signed withholding exemptwn certificate relating to the number of
w1thholdmg exemptions he claims, which shall in no event exceed the number to which he
is entitled. If the employe fails to furnish such certificate, sueh employe, for withholding
purposes, shall be considered as claiming no withholding exemptions,

{b) If, on any day dunng the calendar year, the number of withholding exemptions
to whlch the employe is entitled is less than the number of withholding exemptions
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claimed by him on the withholding exemption -certificate then in.effect, the employe shall
within 10 days after the change occurs furnish the employer with a new withholding ex-
emption certificate, which shall in no event exceed the number to which he is entitled on
such day.

(e) If, on any day during the calendar year, the number of withholding exemptions
to which the employe is entitled is more than the number of withholding exemptions
claimed by him on the withholding exemption certificate then in effect, the employe may
furnish the employer with a new withholding exemption certificate on Which the emplove
must in no event claim more than the number of withholding exemptions to which he is
entitled on such day.

(d) A withholding exemption certificate furnished the employer shall take effect as
of the beginning of the first pay roll period ending after the date on which such certificate
is furnished,

(e) Any employe who wilfully supplies his employer with false or fraudulent in-
formation regarding his withholding exemption or who wilfully fails to supply informa-
tion which would increase the amount to he withheld may be fined not more than $200.

(9) An employe receiving wages shall on any day be entitled to the following with-
holding exemptions:

(a) An exemption for himself;

(b) If the employe is married, an exemption to which his spouse is entitled, or would
be entitled if such spouse were an employe receiving wages, but only if such spouse does
not have in effect a withholding exemption certificate claiming such exemption.

(e) An exemption for each individual with respect to whom, on the basis of the facts
existing at the beginning of such day, there may reasonably be expected to be allowable
an exemption under s, 71.09 (6) (a), (b) and (¢) for the taxable year in which such day
falls.

(d) An exemption as head of a family when on the basis of the facts existing at the
beginning of such day such an exemption may reasonably be expected to be allowable
under s. 71.09 (6) (c) for the taxable year in which such day falls. _

(10) The commissioner of taxation is authorized to enter into an agreement with
the secretary of the treasury of the United States pursuant to the provisions of P.L. 587
(66 U.S. Statutes at large 765) enacted July 17, 1952,

(11) In addition to the amoumt required. to be deducted and withheld, an employer
and employe may agree in writing that an additional amount shall be withheld from the
employe’s wages. The amount deducted and withheld pursuant to such an agreement
shall be considered as an amount required to he deducted and withheld for all purposes
of this chapter.

(12) The eommissioner of taxation, acting within his diseretion, may authorlze special
withholding arrangements in hardship cases resulting from situations in which persons,
domiciled in Wisconsin, are subjected to withholding in some other state by reason of
the pe(rf)olmance of substantial personal services in such other state, pursuant to s.
71.09 (8 .

(13) This section shall not apply to any county fair association in regard to any
employe receiving less than $100 annually in wages or salary from the association.

(19) Whenever it appears to the satisfaction of the commissioner of taxation that
with respect to the period beginning February 1, 1962, and ending December 31, 1962,
the cost to the employer of w1thhold1ng on the wages of nonresident employes who pel-
formed wage earning services in Wisconsin and in the same pay peuods also performed
wage earning services outside Wisconsin, would have been excessive in relation to the
aggregate Wisconsin income tax liability of such nonresident employes on such wage earn-
ing services performed in Wisconsin and the employer failed to comply with the with-
holding provisions of ch, 71 in respect of such Wisconsin wages, the commissioner, by
agreement with such employer, may relieve such employer -of the consequences of such
failure to withhold upon payment by such employer to the department of the amount
estimated by the commissioner to equal the taxes, fees and interest that would be due
from such employes on their Wisconsin wages. Any amount so paid by such employer
may be deducted by such employer on the cash basis as a Wisconsin income tax paid.
Any nonresident employe upon whose behalf such a payment is made, if not otherwise
required to file s Wisconsin inecome tax return may, as a part of such agreement, be
relieved from filing a return covering such taxable year and paying a tax on such income.
If any such nonresident employe had income having a Wisconsin ineome tax situs in a
taxable year covered by such agreement, other than and in addition to his' Wisconsin
. wages from such employer, his Wisconsin tax shall be computed on the aggregate of his
net income having an income tax situs in Wiseonsin (including his Wisconsin wages
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from such employer) but he shall be allowed as a credit against the tax so. computed an
amount determined by multiplying such tax hy a fraction the numerator of which shall
be his Wlsconsm wages from such employer and the denominator of which shall be hlS
total gross income having a Wisconsin income tax situs.

(20) No amount shall be withheld from the wages paid to a nonresident emp]ove f01
services performed in this state if. the_ employer reasonably estimates that-during: that
calendar year the employe will earn less than $1,500; but whenever it appears that the
employe will earn more than $1,500 in this state dunng the calendar year, the employer
shall withhold, from wages pald thereafter, such additional amounts as the employer
reasonahly estimates will be required to offset the amounts not withheld from previous

payments.
. History: 1961 c, 620, 652; 1963 c. 224,.252, 472, 519, 560, 562; 1965 c. 236, 454; 1967 c. 43.

71.21 Declaration of estimated tax by individuals. (1) Every individual deriving
income, other than or in addition to wages as defined in s. 71.19 (1) upon which taxes
are withheld by his employer pursuant to s. 71.20, subject to taxation under this ehapter
during the calendar year 1965, or any ca]endal or fiscal year heginuing after Janu-
ary 1 1965, but not later than June 1, 1967, shall make, at the tumc hereinafter pre-
scllbed a declalatlon of estimated income ta>x if the total tax on income of any such
year ean reasonably be expected to exceed withholding on wages paid in such year, if
any, by $20 or more. For the calendar year 1968 and corresponding fiscal years and for
calendar and fiscal years thereafter every individual deriving income other than or in
addition to wages as defined in s. 71,19 (1) upon whieh taxes are withheld hy his
cmployer pursuant to s. 71.20, subject to taxation under this chapter shall make, at the
time hereinafter prescribed, a declaration of estimated income tax if the total tax on
income of any such year can reasonably he expected to exceed withholding on wages
pald in such year, if any, by $60 or move. Such declaration shall eontain such informa-
tion as the department by rule or forms prescribes, This seetion shall not apply to an
estate or trust or to any person on active duty with the United States almed forces
while stationed outside the continental United States.

(2) Declarations of estimated income tax required by sub. (1) from mdwxduals other
than farmers shall be filed on or before the fifteenth day of the fourth month of the
income year with the department at its offices in Madison, except that if the requirements
of sub, (1) are first met:

(a) After the fifteenth day of the fourth month of the income year and on or before
the fifteenth day of the sixth month ot the income year, the declaration shall be filed
on or before the fifteenth day of the sixth month, or

(b) After the fifteenth day of the sixth month of the income year and on or hefore
the fifteenth day of the ninth month of the income year, the declaration shall be filed on
or before the fifteenth day of the ninth month, or

(e) After the fifteenth day of the ninth month of the income year the declaration
shall be filed on or hefove the fifteenth day of the month following the end of the income
year.

(8) Declarations of estimated income tax required by sub. (1) from falmels may
he filed at any time on or hefore the fifteenth day of the first month of the qucceedmg
income year. For purposes of this section, farmers are individuals whose estimatéd
gross income from farming for the income year is at least two-thirds of the total estimated
gross inecome from all sources for the income year.

(4) The amount of the estimated income tax shall be the total estimated tax, including
surtaxes, if any, reduced by the amount, if any, the individual determines will he with-
held from wages pursuant to s. 71.20.

(56) The amount of the estimated inecome tax with respect to which a declaration is re-
quired shall be paid as follows:

(a) If the declaration is filed on or before the fifteenth day of the fourth month of
the income year, the amount thereof shall be paid in 4 equal instalments. The first
instalment shall be paid with the filing of the declaration, the second on or hefore the
fifteenth day of the sixth month of the income year, the third on or before the fifteenth
day of the ninth month of the income year, and the final instalment on or before the
fifteenth day of the first month following the end of the income year.

(b) If the declaration is filed after the fifteenth day of the. fourth month of the.
income year as provided in sub.(2) (a) but on or before the. fifteenth day of the sixth
month, the estimated tax shall be paid in: 3 equal instalments. The first instalment shall
be pald with the filing of the declaration, the second on or before the. fifteenth: day of the
ninth month of the income year and the final instalment on or before the fifteenth’ day
of the first month following the end of the income year,
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(¢) If the declaration is filed after the fifteenth day of the sixth month of the income
year as provided in-sub. (2) (b) but on or before the fifteenth day of the ninth, the esti-
‘mated tax shall be paid in 2 equal instalments. The first instalment shall be paid with the
filing of the declaration and the second on or hefore the fifteenth day of the first month
following the end of the income year.

(d) If the declaration is filed after the fifteenth day of the ninth month of the income
year, the entire amount shall be paid with the filing of the declaration. All payments of
estimated tax shall he made to the department at its offices in Madison unless the depart-
ment, by rule, preseribes another place of payment.

(e) If the taxpayer claims a refund on any tax return due on or after April 15, 1966,
and concurrent with or subsequent to the filing of the return upon which such refund is
claimed is required to file a declaration of estimated tax, and at the time of filing such
declaration such refund has not heen paid, he may deduet the amount of such refund from
his first instalment of estimated taxes, and any excess from the suceeeding instalments.
If he later receives such refund he shall file an amended declaration with the instaliment
next due.on his original declaration and, if such refund is paid after the due date of
the last instalment on the original declaration, the receipt of such refund must he re-
flected on the income tax return covering the year of the declavation. If the refund
claim is determined to be excessive in whole or in part at any time prior to the due date
of the last instalment of the original declaration, an smnended declaration reflecting
the disallowance of some or all of such refund must be filed on the due date for the next
instalment under the original declaration, and if the refund is disallowed in whole or in
part after the due date of the last instalment of the original declaration, such dis-
allowance must he reflected on the income tax return covering the year of the declaration.

(6) At the election of the individual, any instalment of the estimated tax may be paid
prior to the date preseribed for its payment.

(7) An individual may amend a declaration during the income year under rules pre-
seribed by the department. If an amendment of a declavation is filed, the payments re-
quired under the original declaration shall be increased or decreased, as the case may be,
to reflect the increase or decrease of the estimated tax by reason of such amendment.

(8) If on or before the fifteenth day of the second month of the succeeding taxabhle
year s farmer files his veturn for the taxable year (for which a declaration was required
on or before the fifteenth day of the first month of the succeeding taxable year under
sub. (3)) and pays in full the amount computed on the return as payable, then such return
shall be considered as such declaration, and, as such, shall be deemed timely filed.

(9) Application of this section to taxahle years of less than 12 full months shall be
made pursuant to rules of the department.

(10) When the amount of an instalment payment of estimated tax exceeds the
amount determined to he the correct amount of such instalment payment, the overpay-
ment shall be credited against the unpaid instalment, if any.

(11) In the case of any underpaynient of estimated tax by an individual, except as
hereinafter provided, there shall be added to the aggregate tax for the taxable year an
amount determined at the rate of 6 per cent per annum on the amount of the underpay-
ment for the period of the underpayment.
~ {12) For purposes of sub. (11), the amount of the underpayment shall be the excess
of the amount of the instalment which would be required to be paid if the total esti-
mated tax were equal to 70 per cent of the tax shown on the return for the taxable year
(or, if no return was filed, 70 per cent of the tax for such year) reduced by the aggregate
of wages withheld under s. 71.20, over the amount, if any, of the instalment paid on or
hetore the last date preseribed for payment,
~ (18) The period of the underpayment shall run from the date the instalment was
required to be paid to whichever of the following dates is the earlier:

{a) The fifteenth day of the fourth month following the close of the taxable year,

(b) With respect to any portion of the underpayment, the date on which such por-
tion is paid. For purposes of this paragraph, a payment of estimated tax on the due
date of any payment shall he considered a payment of a previous underpayment only to
the extent such payment exceeds the instalment due on such due date.

(14) Notwithstanding subs. (1) to (13), the addition to the tax with respect to any
underpayment of.any instalment shall not he imposed it the total amount of all payments
of estimated tax made on or before the last date prescribed for such instalment equals or
eéxeeeds the amount which would have been requirved to be paid on or before such date
11" the total estimated tax were whichever of the following is the least:

(a) “The tax shown on the return of the individual for the preceding taxable year, if a
1et1un ‘showing’ a-linbility for tax was filed by the individual for the preceding taxable
year and such preceding year was a taxable year of 12 months.
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(b) An amount equal to the tax computed at the rates applicable to the taxable year
and on the basis of the taxpayer’s status with respeet to personal exemptions for the tax-
-able year but otherwise on the basis of the facts shown on the return of the individual
for, and the law applicable to the preceding taxable year.

(¢) An amount-equal to~70 per cent of the tax for the taxable~year computed by
placing on an annualized basis the taxable income:

1. For the first 3 months of the taxable year in the case of the instalment required
to be paid in the fourth month, and

2. For the first 5 months of the taxable year in the case of the instalment required
to be paid in the sixth month, and

3. For the first 8 months of the taxable year in the case of the instalment required to
be paid in the ninth month.

(1%) For purposes of sub. (14), the taxable incomes shall be placed on an annualized
basis

(a) Multlplymg by 12 the taxable income referred to in suh. (14) (e¢), and

(b) Dividing the resulting amount by the number of months of the taxable year com-
‘pleted as of the due date of the instalment payment.

(16) Notwithstanding subs. (1) to (15), the addition to the tax with respect to any
underpayment of any instalment shall not be imposed if the total amount of all payments
of estimated tax made on or before the last date preseribed for the payment of such
instalment equals or exceeds an amount equal to 90 per cent of the tax eomputed, at the
rates applicable to the taxable year, on the basis of the actual taxable income for the
mogths in the taxable year ending before the month in which the 1nstahnent is required
to be paid.

(18) If a taxpayer files his return for a calendar Vear on or before January 31 of
the succeeding calendar year (or if a taxpayer on a fiscal year basis files his return on or
before the last day of the first month immediately succeeding the close of such fiscal year)
and pays in full at the time of such filing the amount computed on the return as payable,
then, if a declaration is not required to be filed on or before the fifteenth day of the ninth
month of the income year but is required to be filed on or before January 15 of the sue-
ceeding income year (or the date corresponding thereto in the case of a fiscal year), such
return shall be considered as such declaration, or, if a declaration was filed during the
income year, such return shall be considered as an amendment of the declaration permitted
to be filed under sub. (7).

(19) (a) Any individual deriving income from wages, as defined in s. 7119 (1),
which is subject to taxation under this chapter during the calendar year 1963 or any
calendar or fiscal year after January 1, 1963, shall, if he files a declaration of estimated
tax and pays 100 per eent of the estlmated tax for the following calendar or income year
on or before the last day of the current calendar or income year, be entitled to complete
exemption from payroll withholding under ss. 71.19 and 71.20 for such following calen-
dar or income year.

(b) No employer shall recognize exemption from payroll withholding for any em-
ploye unless he first furnishes a certificate prepared by the Wisconsin department of
taxation satisfactorily showing that the employe has filed a declaration of estimated tax
and prepaid the estimated tax within the time and manner preseribed in this subsection
with respect to the calendar or income year for which such exemption is sought.

(¢) So far as applicable the penalties prescribed in this section shall apply to declara-
tions of estimated income tax filed under this subsection and persons making and filing
the same.

(d) No employer shall force or attempt to coerce an employe into estimating and
prepaying his income taxes. Any employer found guilty of violating this subsection may
be fined not less than $25 nor more than $200 for each violation.

History: 1961 c. 620; 1963 ¢, 51, 69, 224, 459; 1965 c. 249, 451, 492, 649.

71.22 Declarations of estimated tax by corporations. (1) Every corporation subject
to income or franchise taxation under this chapter shall file, at the time hereinafter
prescribed, a declavation of estimated income or franchise tax, if the total tax based on
income of any such year can reasonably he expected to exceed $2,000. Such declaration
shall contain such information as the department may by rule or forn preseribe.

(2) Declarations of estimated income or franchise tax required by sub. (1) shall be
filed on or before the 15th day of the 3rd month of the income year with the depaltment at
its offices in Madison, except that if the requirements of sub, (1) are first met:

(a) After the ﬁfteenth day of the third month of the income year and on or-before
the fifteenth day of the sixth month of the income. year, the declaration shall he filed on
or before the fifteenth day of the sixth month, or -
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(b) After the fifteenth day of the sixth month of the income year and on or before
the fifteenth day of the ninth month of the income year, the declaration shall he filed on
or before the fifteenth day of the ninth month, or

(¢) After the fifteenth day of the ninth month of the income year, the declaration
shall be filed on or before the fifteenth day following the end of the income year.

(3) The amount of the estimated income or franchise tax with respect to which a
declaration is required shall be paid as follows:

(a) If the declaration is filed on or before the fifteenth day of the third month of the
income year, the amount thereof shall be paid in 4 equal instalments. The first instalment
shall be paid with the filing of the declaration, the second on or before the fifteenth day
of the sixth month of the income year, the third on or before the fifteenth day of the
ninth month of the income year, and the final instalment on or before the fifteenth day of
the first month following the end of the inecome year,

(b) If the declaration is filed after the fifteenth day of the third month of the
income year as provided in sub. (2) (a) but on or before the fifteenth day of the sixth
month, the estimated tax shall be paid in 3 equal instalments. The first instalment shall
be paid with the filing of the declaration, the second on or before the fifteenth day of
the ninth month of the income year and the final instalment on or before the fifteenth
day of the first month following the end of the income year. ’

(e) If the declaration is filed after the fifteenth day of the sixth month of the in-
come year as provided in sub. (2) (b) but on or before the fifteenth day of the ninth
month, the estimated tax shall be paid in 2 equal instalments. The first instalment shall
be paid with the filing of the declaration and the second on or before the fifteenth day
of the first month following the end of the income year.

(@) If the declaration is filed after the fifteenth day of the ninth month of the
income year, the entire amount shall he paid with the filing of the declaration. All
payments of estimated tax shall be made to the department at its offices in Madison.

(3a) If upon the filing of its complete franchise or income tax rveturn or an
amended return following the filing of such complete return, a corporation elaims a
refund of franchise or income taxes (previously paid with a tentative return or with
declarations of estimated tax, or otherwise) it shall indicate on such return whether
such refund, if approved, should be refunded or applied against any instalment of
estimated tax, In the absence of such indication, the amount refundable shall be re-
funded and may not be claimed as payment on a declaration of estimated tax. No
refund shall be made or eredit applied prior to filing of the complete return,

(4) At the election of any corporation, any instalment of an estimated tax may be
paid prior to the date prescribed for its payment.

(5) A corporation may amend a declaration during the income year under rules pre-
seribed by the department,

(6) Application of this section to income years of less than 12 full months shall be
made pursuant to rules of the department.

(7) When the amount of an instalment payment of estimated tax exceeds the
amount determined to be the correct amount of such instalment payment, the overpay-
ment shall be eredited against the unpaid instalments, if any.

(8) In the case of any underpayment of estimated tax by a corporation, except as
hereinafter provided, there shall be added to the aggregate tax for the taxable year an
amount determined at the rate of 6 per cent per annum on the amount of the underpay-
ment for the period of the underpayment.

- (9) For purposes of sub. (8) the underpayment shall be the excess of the amount of
the instalment which would be required to be paid if the total estimated tax were equal
to 70 per cent of the tax shown on the return for the taxable year (or, if no return was
filed, 70 per cent of the tax for such year) over the amount, if any, of the instalment
paid on or hefore the last date preseribed for payment. The period of the underpayment
shall ran from the date the instalment was required to be paid to whichever of the
following dates is the earlier:

(a) The fifteenth day of the third month following the close of the income year.

(b) With respect to any portion of the underpayment, the date on which such por-
tion is paid. For purposes of this paragraph, a payment of estimated tax on the due
date of any payment shall be considered a payment of a previous underpayment only to
the extent such payment exceeds the instalment due on such due date. Any underpayment
of an instalment not paid by the fifteenth day of the third month following the close of
the income year, together with interest as provided in sub, (8), shall be deemed delinquent,

(10) Notwithstanding subs, (8) and (9) the addition to the tax with respeet to any
underpayment of any instalment shall not be imposed if the fotal amount of all payments
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"of estimated tax made on or before the last date preseribed for such instalment equals
‘o1 ‘exceeds the amount which would have been reguired to he paid on or before such
date if the total estimated tax were whichever of the following is the least:

(a) The tax shown on the return of the corporation for the preceding taxable year,
if a return showing a liability for fax was filed by the corporation for the preceding. tax-
‘able year and such preceding year was a taxable year of 12 months.

. (b) An amount equal to the tax computed at the rates applicable to the taxable year,
but otherwise on the basis of the facts shown on the return of the corporation for and
the law applicable to the preceding taxable year.

(e) An amount equal to 70 per cent of the tax for the taxable year computed by plac-
ing on an annualized basis the taxable income:

1. For the first 2 months of the taxable year in the case of an instalment required to
he paid in the third month, and

2. For the first 5 months of the taxable year in the case of the instalment required
to be paid in the sixth month, and

3. For the first 8 months of the taxable year in the case of the instalment required
to be paid in the ninth month,

(d) For purposes of par. (¢) the taxable indome shall he placed upon an annualized
basis by multiplying by 12 the taxable income for the appropriate number of months
and dividing. the resulting amount by the number of months of the taxable year com-
pletcd as of the due date of the instalment payment.

(11) Notwithstanding subs. (8), (9) and (10) the addition to the tax with respect to
any underpayment of any mstalment shall nof be imposed if the total amount of all
payments of estimated tax made on or hefore the last date prescribed for the payment
of such instalment equals or exceeds an amount equal to 90 per cent of the tax com-
puted at the rates applicable to the taxahle year, on the basis of the actual taxable in-
come for the months of the taxable year ended before the month in which the instalment
is required to be paid.

. ‘History: 1963 c. 224; 1966 c. 163; 1967 ¢, 287,

71,23 Penalties not deductible. No penalty imposed by this chapte1 5 1nclud1ng
penalties imposed under ss, 71.20 and 71.21 may be deducted from gross income in arriv-
ing at net income taxahle unde1 this chaptel

History: 1961 c. 620,

71,26 Time extension. For good cause shown upon application by an employer, the
department or assessors of incomes may grant an extension of time not exceeding 30
days in which to furnish employes the wriften statements required by s. 71.10 (8) or to
file the copies of such written statements as requived by s. 71.10 (8m) or (8u), or in
which to file a withholding report as required by s. 71. 20 (4), but no such extension
shall extend the time for deposit with the dep051t01y bank of amounts required to be
deducted and withheld pursuant to s. 71.20.

History: 1961 c. 620; 1965 c. 236,

.. 7130 Partial forgiveness of 1961 taxes. (1) In determining the Wisconsin ineome
tax payable by natural persons and guardians on income of the calendar year 1961, or
corresponding fiscal year, there may he deducted 65 per cent of the normal taxes and
surtaxes, after pelSOH‘Il exemptions, on all income, except the portion of such taxes
attributable to gain from the sale or exchange of capital assets, The tax on the gain
from the sale or exchange of capital agsets shall bhe computed at the rates which would
apply -thereto if no income were excluded from taxation under this subsection, and as if
the rates, deduetions and personal exemption eredits applied first to income other than
gain from the sale or exchange of eapital assets and then to the gain from the sale or
exchange of cdpltal assets.

(2) For the purposes of this section “capital assets” means property held by the
taxpayer (whether or not connected with his trade or business) but shall not include
stock in trade gr inventory assets,

+'(8) For the purposes of this section “gain from the sale or exchange of capital assets”
means the excess of gains over losses from the snle or exchange of capital assets ’

: Historys. 1961 c. 620, - . X

71301 Dlstnbutlons of plopelty ‘to corporatmn (1) IN GENERAL. E}.eept as
otlierwise provided inthis chapter, a distribution of property (as defined in s, 71.317
{1) J made by a corporation to a corporation shaleholdel with respeet to lts stock shall

e treated as plovuled in-sub. (3).
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(2) Amount DISTRIBUTED. (a) General rule. For purposes of this section, the
amount of any distribution shall he the amount of money received, plus whichever of
the following is the lesser:

1, The fair market value of the other property received; or i

2. The basis (in the hands of the distributing empozatlon immediately before the
distribution) of the other property received, increased in the amount of gain to the
distributing corporation which is recognized under s. 71.311 (2) or (3).

(b) Reduction for liabilities, '_[he amount of any distribution determined under par.
(a) shall be reduced (but nct below zero) by:

1. The amount of any liability of the corporation assumed by the shareholder in con-
nection with the distribution, and

2, The amount of any liability to which the property reccived by the shareholder is
subject immediately before, and immediately after, the distribution.

(e) Determination of fair market value. For purposes of this section, fair market
value shall be determined as of the date of the distribution.

(3) AmMoUNT TaxABLE. In the case of a distribution fo which sub. (1) applies:

(a) Amount constituting dividend. That portion of the distribution which is a divi-
dend (as defined in s. 71.316) shall be included in gross income, except for a distribution
of divested stock as defined in section 1111 of the internal revenue code of 1954 (P.L.
87-403, 2nd session).

(b) Amount applied against basis. That portion of the distribution which is not a
dividend, or is a distribution of divested stock to which par, (a) applies, shall be applied
against and reduce the basis of the stock.

(e) Amount in excess of basis. 1. In general, Except as provided in subd. 2, that
portion of the distribution whieh is not a dividend, or is a distribution of divested stock
to which this subsection applies, to the extent that it exceeds the basis of the stock, shall
be treated as gain from the sale or exchange of property.

2. Distributions out of increase in value acerued before January 1, 1911, That portion
of the distribution which is not a dividend, to the extent that it exceeds the hasis of the
stock and to the extent that it is out of increase in value accrued before January 1, 1911,
shall be exempt from tax.

(4) Basis. (a) The hasis of property received in a distribution to which sub. (1)
applies shall be whichever of the following is the lesser:

1. The fair market value of such property; or -

2. The basis (in the hands of the distributing corporation immediately before -the
distribution) of such property, increased in the amount of gain to the distributing cor-:
poration which is recognized under s. 71.311 (2).

(b) With respect to any property received in a distribution of divested stock as de-
fined in section 1111 of the internal revenue code of 1954 (P.L. 87-403, 2nd session), the
fair market value of such property as of the date of such distribution.

History: 1963 c. 17; 1965 c. 163. C
NOTE: Ch. 17, Laws 1963, which amended (3) and created (4) (¢), provides that it a.p-
plies to any distribution occurring on or after January 1, 1962,

71.302 Distributions in redemption of stock. (1) GENERAL RULE, If a corporation
redeems its stock (within the meaning of s, 71.317 (2)), and if such redemption is not
essentially equivalent to a dividend, it shall be treated as a distribution in part or full
payment in exchange for the stock. A redemption is not essentially equivalent to a divi-
dend if the distribution is substantially disproportionate with respect to the sharveholder.

(2) REDEMPTIONS TREATED AS DISTRIBUTIONS OF PROPERTY., Kxcept as otherwise pro-
vided in ch. 71, if a corporation redeems its stock (within the meaning of s, 71.317 (2)),
and if sub. (1) does not apply, such redemption shall he treated as a distribution of prop-
erty to which s. 71.301 applies,

71,8303 Distributions in redemption of stock to pay death taxes. A distribution of
property to a shareholder by a corporation in redemption of part or all of the stock of
such eorporation which is included in the inventory of a decedent’s estate shall be treated
as a distribution in full payment in exchange for the stock so redeemed, provided such
distribution shall be made prior to the time that taxes payable under ch. 72 by reason of:
the death of such decedent have become finally and conclusively fixed and detelmmed to_
the extent that the amount of such distribution does not exceed the sunr-of:: -, o

(1) The estate, inheritance, legacy and succession taxes (including any- 1nte1est col-;
lected as a part of such taxes) imposed hecause of such decedennt’s death,-and - '

(2) The amount of funeral and administration expenses allowable by - the pxobate
court having jurisdiction of the decedent’s estate.

[
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71.306 Distributions of stock and stock rights, (1) GenEranL rRULE. Except as
provided in sub. (2), gross income does not include the amount of any distribution made
by a corporation to its shareholders, with respeet to the stock of such corporation, in
its stoek or in rights to acquire its stock. ‘

(2) DISTRIBUTIONS IN LIEU OF MONEY., Subsection (1) shall not apply to a distribu-
tion by a corporation of its stoek (or rights to acquire its stock), and the distribution
shall be treated as a distribution of property to which s, 71.301 applies:

(a) To the extent that the distribution is made in discharge of preference dividends
for the taxable year of the corporation in which the distribution is made or for the preced-
ing taxable year; or

(b) If the distribution is, at the election of any of the shareholders (whether exer-
cised before or after the declaration thereof), payable either 1. in its stock (or in rights
{o aequire its stock), or 2. in property. ‘

71.8307 Basis of stock and stock rights acquired in distributions. (1) GeNErAL
rULE. If a shareholder in a corporation receives its stock or rights to acquire its stock
(referred to in this subsection as “new stock”) in a distribution to which s, 71.305 (1)
applies, then the basis of such new stock and of the stock with respect to which it is
distributed (referred to in this section as “old stock”), respectively, shall, in the share-
holder’s hands, be determined by alloeating hetween the old stock and the new stock the
basis of the old stoeck. Such allocation shall be made under rules prescribed hy the depart-
ment of taxation.

(2) EXCEPTIONS FOR CERTAIN STOCK RIGHTS. (a) In gemeral. If a corporation dis-
tributes rights to acquire its stock to a shareholder in a distribution to which s. 71.305 (1)
applies, and the fair market value of such rights at the time of the distribution is less
than 15 per cent of the fair market value of the old stock at such time, then sub, (1)
shall not apply and the hasis of such rights shall be zero, unless the taxpayer eleets under
this subsection to determine the basis of the old stock and of the stock rights under the
method of allocation provided in sub. (1).

(b) Election. The election referred to in par. (a) shall be made in the return filed
within the time preseribed by law (including extensions thereof) for the taxable year in
which such rights were received. Such election shall be made in such manner as the de-
partment of taxation may by rule prescrike, and shall be irrevocable when made.

71,311 Taxability of corporation on distribution. (1) GENERAL RULE. Except as
provided in subs. (2) and (3), no gain or loss shall be recognized to a corporation on
the distribution, with respect to its stock of:

(a) Its stock (or rights to acquire its stock), or

(b) Property.

(2) LIFO invENTORY. (a) Recognition of gain. If a corporation inventorying goods
under the last-in, first-out (LIFO) inventory method distributes inventory assets (as
defined in par. (b) 1) then the amount (if any) by which the inventory amount (as
defined in par. (b) 2) of such assets under the first-in, first-out (FIFO) inventory method,
exceeds the inventory amount of such assets under the LIFO method, shall be treated as
gain to the eorporation recognized from the sale of such inventory assets.

(b) Definitions. For purposes of par. (a):

1. Inventory assets. The term “inventory assets” means stock in trade of the corpo-
ration, or other property of a kind which would properly be included in the inventory of
the corporation if on hand at the close of the taxable year.

2. Inventory amount. The term “inventory amount” means, in the case of inventory
assets distributed during a taxable year, the amount of such inventory assets determined
as if the taxable year closed at the time of such distribution.

(e¢) Method of determining inventory amount. For purposes of this subseetion, the
inventory amount of assets under the FIFO method shall be determined:

1. If the corporation uses the retail method of valuing LIFO inventories, by using
such method, or

2. If subd. 1 does not apply, by using cost or market, whichever is lower,

(3) LiABILITY IN EXCESS OF BASIS. If a corporation distributes property to a share-
holder with respect to its stock, such property is subject to a liability, or the shareholder
assumes a liability of the corporation in connection with the distribution, and the amount
of such liahility exceeds the basis (in the hands of the distributing corporation) of such
property, then gain shall be recognized to the distributing corporation in an amount equal
to such excess as if the property distributed had heen sold at the time of the distribution.
In the caseof a distribution of property subject to a liability which is not assumed by the
shareholder, the amount of gain to be recognized under the preceding sentence shall not
exceed the excess, if any, of the fair market value of such property over its basis.
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71,812 Effect on earnings and profits, (1) GeExEraL RULE. Exeept as otherwise
plowded in this sectlon, on the distribution of property by a corporation with respect to
its stock, the earnings and profits of the corporation (to the extent thereof) shall be
deer eased by the sum of the amount of money, the principal amount of the obhgatlons of
such corporation and the hasis of the other property, so distributed.

(2) CERTAIN INVENTORY ASSETS, (a) In general. On the dxstnbumon by a corpora-
tion, with respect to its stock, of inventory assets (as defined in par. (b) 1) the fair
market value of which exceeds the basis thereof, the earnings and profits of the corpora-
tion: .

1. Shall be increased by the amount of such excess; and

2. Shall be decreased by whichever of the following is the lesser: a. the fair market
value of the inventory assets distributed, or h. the earnings and profits (as increased
under subd. 1).

(b) Definitions. 1. Inventory assets. Ior the purposes of par. (a), the term “in-
ventory assets” means: stock in trade of the corporation, or other property of a kind
which would properly be ineluded in the inventory of the corporation if on hand at the
close of the taxahle year; property held by the corporation primarily for sale to customers
in the ordinary course of its trade or business; and unrealized receivables or fees, except
receivables from sales or exchanges of assets other than assets deseribed in this sub-
division,

2. Unrealized receivables or fees. Tor purposes of subd. 1, the term “unrealized
receivables or fees” means, to the extent not previously includible in income under the
method of accounting used by the corporation, any rights (contractual or otherwise)
to payment for goods delivered, or to be delivered, to the extent that the proceeds there-
from would be treated as amounts received from the sale or exchange of property, or
services rendered or to be rendered.

(3) ADJUSTMENTS FOR LIABILITIES, ETC. In making the adjustments to the earnings
and profits of a corporation under sub. (1) or (2), proper adjustments shall be made for:

(a) The amount of any liability to which the property distributed is subjeet,

(b) The amount of any liahility of the corporation assumed by a shareholder in con-
nection with the distribution, and

(¢) Any gain to the corporation recognized under s. 71311 (2).

(4) CERTAIN DISTRIBUTIONS OF STOCK AND SECURITIES. (a) In general. The dis-
tribution to a distributee by or on behalf of a corporation of its stock or securities, of
stock or securities in another corporation, or of property, in a distribution to which ch,
71 applies, shall not be considered a distribution of the earnings and profits of any cor-
poration.

1. If no gain to such distributee from the receipt of such stock or seculltles, or
plopeltv, was recognized under ch. 71, or

. If the distribution was not sub,)ect to tax in the hands of such distributee by reason
of 5. 71.305 (1).

(b) Prior distributions. In the case of a distribution of stock or securities, or prop-
erty, before January 1, 1955, the effect on earnings and profits of such distribution shall
be determined under the corresponding provisions of prior law,

(e) Stock or securities. For purposes of this subsection, the term “stock or securi-
ties” includes rights to aequire stock or securities.

(5) SPECIAL RULE FOR PARTIAL LIQUIDATIONS AND CERTAIN REDEMPTIONS. In the case
of amounts distributed in partial liguidation or in a redemption to which s, 71.302 (1) or
71.303 applies, the part of such distribution which is properly chargeable to capital ac-
count shall not he treated as a distribution of earnings and profits. -

(6) E¥rECT ON EARNINGS AND PROFITS OF GAIN OR LOSS AND OF RECEIPT OF TAX-FREE
DISTRIBUTIONS. (a) Effect on earnings and profits of gain or loss. The gain or loss real-
ized from the sale or other disposition (after Junnary 1, 1911) of property by a corpora-
tion for the purpose of the computation of the earnings and profits of the corporation shall
(except as herein provided) be determined by using as the basis the basis (under the law
applicahle to the year in which the sale or other disposition was made) for determining
gain, except that no regard shall be had to the value of the property as of January 1, 1911;
but for purposes of the computation of the earnings and profits of the corporation for
any period beginning after January 1, 1911, shall be determined by using as the basis
the basis (under the law applicable to the year in which the sale or other disposition was
made) for determining gain. Gain or loss so realized shall increase or decrease the earn-
ings and profits to, but not beyond, the extent to which such a realized gain or loss was
recognized in computing taxable income under the law applicable to the year in which
such sale or disposition was made. Where, in determining the basis used in computing
such realized gain or loss, the adjustment to the basis differs from the adjustment proper
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for the purpose of determining earnings and profits, then the latter adjustment shall be
used in determining the inecrease .or decrease above provided,

(b) Effect on earnings and profits of receipt of tax-free distributions, Where a cor-
poration receives (after January 1, 1911) a distribution from a seecond corporation which
(under the law applicable to the year in which the distribution was made) was not a
taxable dividend-to the sharehiolders of the second corporation, the amount of such dis-
tribution shall not inerease the earnings and profits of the first corporation in the fol-
lowing cases:

1. No such increase shall be made in respect of the part of such distribation
which (under such law) is directly applied in reduction of the basis of the stock in re-
spect of which the distribution was made; and )

2. No such increase shall be made if (under such law) the distribution causes the
basis of the stock in respect of which the distribution was made to be allocated between
such stock and the property received (or such hasis would, but for s. 71.307 (1), be so
allocated).

(7) EARNINGS AND PROFITS—INCREASE IN VALUE ACCRUED BEFORE JANUARY 1, 1911,
(a) If any increase or decrease in the earnings and profits for any period beginning aftex
January 1, 1911, with respect to any matter would he different had the basis of the
property involved been determined without regard to its January 1, 1911, value, then,
except as provided in par. (b), an increase (properly reflecting such difference) shall
be made in that part of the earnings and profits consisting of increase in value of prop-
erty accrued before Jannary 1, 1911

(b) If the application of sub. (6) to a sale or other disposition after January 1, 1911,
results in a loss which is to be applied in decrease of earnings and profits for any period
beginning after January 1, 1911, then, notwithstanding sub. (6) and in lieu of the rule
provided in par. (a), the amount of such loss so to be applied shall be reduced by the
amount, if any, by which the basis of the property used in determining the loss exceeds
the basis computed without regard to the value of the property on January 1, 1911, and
if such amount so applied in reduction of the decrease exceeds such loss, the excess over
such loss shall increase that part of the earnings and profits consisting of inerease in
value of property accrued before January 1, 1911

(8) ALLOCATION IN CERTAIN CORPORATE SEPARATIONS. In the case of a distribution or
exchange to which s, 71.355 (or so much of s, 71.356 as relates to s, 71.355) applies, proper
allocation with respeet fo the earnings and profits of the distributing corporation and
the controlled corporation (or eorporations) shall be made under rules preseribed by
the department of taxation.

(9) DiSTRIBUTION OF PROCEEDS OF LOAN INSURED BY THE UNITED Stares. If a cor-
poration distributes property with respeet to its stock, and if, at the time of the dis-
tribution there is outstanding a loan to such corporation which was made, guaranteed or
insured by the United States (or by any agency or instrumentality thereof), and the
amount of such loan so outstanding exceeds the adjusted basis of the property con-
stituting seeurity for such loan, then the earnings and profits of the corporation shall be
inereased by the amount of such excess, and (immediately after the distribution) shall
be decreased by the amount of such excess. For purposes of this subsection, the basis
of the property at the time of distribution shall be determined without regard to any
adjustment for depreciation and depletion, For purposes of this subsection, a commit-
ment to make, guarantee or insure a loan shall be treated as the making, gnaranteeing or

insuring of a loan.

71.316 Dividend defined. (1) GENERAL RULE. Ior purposes of this chapter, the
term “dividend” means any distribution of property made by a eorporation to its share-
holders out of its earnings and profits accumulated after Januwary 1, 1911, or out of its
earnings and profits of the taxable year (computed as of the close of the taxable year
without diminution by reason of any distributions made during the taxable year), with-
out regard to the amount of the earnings and profits at the time the distribution was made.
Except as otherwise provided in this chapter, every distribution is made out of earnings
and profits to the extent thereof, and from the most recently accumulated earnings and
profits. To the extent that any distribution is, under any provision of this chapter, treated
as a distribution of property to which s. 71.301 applies, such distribution shall be treated
as a distribution of property for purposes of this subsection.

71.8317. Other definitions, (1) Properry, IFor purposes of ss. 71,301 to 71.317,
the term “property” means money, securities, and any other property; except that such
term does not include stock in the corporation making the distribution (or rights to ae-
quire.such stock). -
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2::(2)-REDEMPTION, OF STOCE, For purposes of ss. 71301 to 71.317, stock -shall be
treated as redeemed by a corporation if the corporation acquires its stock from -a. share.
holder in exchange for property, whether or not the stock so acquired is canceled, re-
tired or held as treasury stock. _ . P Ry
(8) DISTRIBUTEE AND SHAREHOLDER. In ss. 71.301 to 71.373, “distributee;’” ‘“shareés
holder” or similar appellation, shall not include natural persons or fiduciaries®for . the
purpose of determination of their taxable inecome or for the purposes of determining
hasis of stock owned by them. . . L g
History: 1965 ©. 163, o S
71.331 Gain or loss to shareholders in corporate liguidations. (1) (ENERAL RULE.
(a) Complete liquidations. Amounts distributed in complete liquidation of a’corporation
shall be treated as in full payment in exchange for the stock. SRR
(b) Partial liguidations. Amounts distributed in partial liguidation of a corporation
(as defined in s. 71.346) shall be treated as in part or full payment in exchange for the
stock, . ' : ' Coe e
(2) NONAPPLICATION OF SECTION 71.301, Section 71.301 shall not apply to any dis-
tribution of property in partial or complete liquidation. .

" 71,332 Complete liguidations of subsidiaries, (1) GENErRAL rRULE. No gain or.loss
shall bé recognized on the receipt by a corporation of property distributed in complete
liquidation of another corporation. : _

" (2) LIQUIDATIONS TO WHICH SECTION APPLIES, For purposes of sub. (1); a distribu-
tion shall be considered to he in complete liquidation only if: - : R

(a) The corporation receiving such property was, on the date of the adoption of the
plan of liquidation, and has continued to be at all times until the receipt.of the prop-
erty, the owner of stock (in such other corporation) possessing at least:. 809 of the
total combined voting power of all classes of stock entitled to vote and the owner of at
least 809, of the total number of shares of all other classes of stock (except nonvoting
stock which is Hmited and preferred as to dividends); and either B

(b) The distribution is by such other eorporation in eomplete cancellation or redemp-
tion of all its stoek, and the transfer of all the property occurs within the taxable year;
in such case the adoption by the sharcholders of the resolution under which is authorized
the distribution of all the assets of such corporation in complete cancellation. or.redemp-
tion of all its stock shall be considered an adoption of a plan of liquidation, even though
no time for the completion of the transfer of the property is specified in such resolution;

or

(¢) Such distributioni is one of a series of distributions by such other corporation in
complete cancellation or redemption of all its stock-in accordance with a plad of liquida-
tion under which the transfer of all the property under the liquidation is to be completed
within 3 years from the close of the taxable year during whieh is made the first of:the
geries of distributions under the plan, except that if such transfer is not completed within
such period, or if the taxpayer does not eontinue qualified under par. (a) until:the com-
pletion of sueh transfer, no- distribution under. the plan shall be considered a distribution
in complete liquidation, R v ST
A distribution otherwise constituting a distribution in ecomplete liguidation within - the
meanifig of this subsection shall not be considered as not constituting sich a distribution
merely beeause it does not constitute a distribution or lignidation within- 'the meaning. of,
the corporate law under which the distribution is made; and for purposes of-this subsee-
tion a fransfer of property of such other eorporation to the taxpayer shall not be consid-
éred as not constituting a distribution (or one of a series of distributions) in''complete
cancellation or redemption of all the stoek of such other corporation, merely hécause the
earrying out of the plan involves (a) the transfer under the plan to the taxpayer by: such:
other corporation of property, not attributable to shares owneq by the taxpayer; on. an
exchange described in s.-71.361, and (b} the_ complete cancellation -or redemption: qndei
the plan, as a result of exchanges described in s. 71.354, of the shares not owned-by the:
Axpayer. ‘ o .
t? 1;3;, SPECIAL RULE FOR INDEBIEDNESS oF SU.BSIDIARY TO PARENT, If a ‘cq_i-’p'oraticin 187
liquidated and sub. (1) applies to such liquidation, and on the date of the adoption.of: the:
plan of lquidation, such corporation was indebted to the corporation which meets' the 80
pex eent stock ownership requirements- specified in sub. (2), -then no gain“or 1955»shal‘l; be:
recognized to the corporation so indebted because of the transfer.of property in:satisf
tion of suehindebtedness, - o v e e TR :
71.333 Election as to recognition of gain in certain corporate liquidations.. f_~ £
property-is distributed in complete 1#1‘ui‘dat§0n of a corporation and if-(a) the liquidation
i$"made in phrsuance of a-plan of liquidation adopted after December 81, 1954, and (h),
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the distribution is in complete eancellation or redémption of all the stock, and the trans-
fer of all the property under the liquidation oceurs within some one calendar month; then
in the case of each qualified electing shareholder as defined in sub. (3) gain upon the
shares owned by him at the time of the adoption of the plan of liquidation shall be recog-
nized only to the extent provided in the sub. (4). ] ) .

(2) The term “excluded corporation” as used in this section means a corporation which
at any time between January 1, 1955, and the date of the adoption of the plan of liquida-
tion, both dates inclusive, was the owner of stock possessing 50 per eent or more of the
total combined voting power of all classes of stock entitled to vote on the adoption of such
plan. :

(8) In the section, “qualified electing shareholder”, means a shareholder, other
than an excluded corporation, of any class of stock whether or not entitled to vote on the
adoption of the plan of liquidation who is a shareholder at the time of the adoption of
such plan, and whose written election to have the benefits of this section is filed with
the assessing authority within 30 days after the adoption of the plan of liquidation, but
in the case of a shareholder which is a corporation, only if evidence is submitted to the
department of taxation which is satisfactory to it that written elections have been filed
as provided by section 333 of the internal revenue code of 1954 by corporate share-
holders, other than an excluded corporation, which at the time of the adoption of such
plan of liquidation are owners of stock possessing at least 80% of the total combined
voting power exclusive of voting power possessed by stock owned by an excluded eor-
poration and by shareholders who are not corporations of all classes of stock entitled
to vote on the adoption of such plan of liquidation.

(4) The gain of a corporate or noncorporate qualified electing shareholder upon the
shares of the liquidating corporation owned by him at the time of adoption of the plan of
liquidation shall be recognized and taxed as a profit on disposition of such shares, but -
only to the extent of the greater of the following: (a) the portion of the assets received
by him which consists of money, or of stock or securities acquired by the liquidating
corporation after January 1, 1955, or (b) his ratable share of the earnings and profits of
the liquidating corporation accumulated after January 1, 1911, such earnings and profits
to be determined as of the close of the month in which the transfer in liguidation oceurred,
but without diminution by reason of distributions made during such month, but including
in the eomputation thereof all amounts acerued up to the date on which the transfer of all
the property under the liquidation is completed.

History: 1965 c. 163,

- 71.334 Basis of property received in liquidations. (1) GENErAL ruLE. If prop-
erty is received in a distribution in partial or complete liquidation (other than a dis-
tribution fo which s. 71.333 applies), and if gain or loss is recognized on receipt of such
property, then the basis of the property in the hands of the distributee shall be the fair
market value of such property at the time of the distribution.

(2) LiQUIDATION OF SUBSIDIARY. (a) In gemeral. If property is received by a cor-
poration in a distribution in complete liquidation of another corporation (within the
meaning of s. 71.332 (2)), then, except as provided in par. (b), the basis of the property
in the hands of the distributee shall be the same as it would be in the hands of the trans-
feror. If property is received by a corporation in a transfer to which s, 71.332 (3) ap-
plies, and if par. (b) does not apply, then the basis of the property in the hands of the
transferee shall be the same as it would be in the hands of the transferor, ’

(b) Eaxception. If property is received by a corporation in a distribution in com-
plete liquidation of another corporation (within the meaning of s. 71.332 (2)), and if
the distribution is pursuant to a plan of liquidation adopted not more than 2 years after
the date of the transaction described in this sentence (or, in the case of a series of trans-
actions, the date of the last such transaction); and stock of the distributing corpora-
tion possessing at least 80 per cent of the total combined voting power of all classes of
stock entitled to vote, and at least 80 per cent of the total number of shares of all other
classes of stock (except nonvoting stock which is limited and preferred as to dividends),
was acquired by the distributee by purchase (as defined in par. (¢)) during a period of not
more than 12 months, then the basis of the property in the hands of the distributee shall
be the basis of the stock with respeet to which the distribution was made. For purposes
of the preceding sentence, under rules preseribed by the department of taxation, proper
adjustment in the basis of any stock shall be made for any distribution made to the dis-
tributee with respect to such stock before the adoption of the plan of liquidation, for any
money received, for any liabilities assumed or subject to which the property was received,
and for other items. :

(e) Purchase defined. For purposes of par. (b), the term “purchase” means any ac-
quisition of stock, but only if the basis of the stock in the hands of the distributee is not
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defermined in whole or in part'by reference to the basis of such stock in the hands of the
person from whom acquired, or under such provisions of 8. 71.03 (1) (g) as relate to the
basis of property acquired by descent, devise, will or inheritance, and the stock is not
acquired in an exchange to which s. 71.351 applies.

(d) Distributee defined. For purposes of this subsection, the term “distributee” means
only the corporation which meets the 80 per cent stock ownership requirements specified
in s. 71.332 (2).

(3) PROPERTY RECEIVED IN LIQUIDATION UNDER SECTION 71.333. If property was ac-
quired by a shareholder in the liguidation of a corporation in cancellation or redemption
of stock, and with respect to such acquisition gain was realized, but as a result of an elec-
tion made by the shareholder under s. 71.333, the extent to which gain was recognized was
determined under s. 71,333, ther the basis shall be the same as the basis of such stock
canceled or redeemed in the liquidation, decreased in the amount of any money received
by the shareholder, and increased in the amount of gain recognized to him. '

71.336 Gain or loss to corporation on liquidation; general rule. No gain or loss
shall be recognized to a corporation on the distribution of property in partial or complete
liquidation.

71.337 Gain or loss on sales or exchanges in connection with certain liquidations.
(1) GENERAL RULE. If a corporation adopts a plan of complete liquidation, and within
the 12-month period beginning on the date of the adoption of such plan, all of the assets
of the corporation are distributed in complete liquidation, less assets retained to meet
claims, then gain or loss shall not be recognized to such corporation from the sale or
exchange by it of property within such 12-month period to the extent that such gain or
loss is participated in by Wisconsin resident shareholders.

(2) PROPERTY DEFINED. (a) In gemeral. For purposes of sub, (1), the term “prop-
erty” does not include: v

1. Stock in trade of the corporation, or other property of a kind which would prop-
erly be included in the inventory of the corporation if on hand at the close of the taxable
year, and property held by the corporation primarily for sale to customers in the ordinary
course of its trade or business,

2. Instalment obligations aequired in respect of the sale or exchange (without regard
to whether such sale or exchange oceurred hefore, on, or after the date of the adoption of
the plan referred to in sub. (1) of stock in trade or other property described in subd. 1,
and

3. Instalment obligations acquired in respect of property (other than property de-
seribed in subd. 1) sold or exchanged before the date of the adoption of such plan of
liquidation.

(b) Nonrecogunition with respect to inventory in certain cases. Notwithstanding par.
(a), if substantially all of the property described in par. (a) 1 whieb is attributable to a
trade or business of the corporation is, in accordance with this section, sold or exchanged
to one person in one transaction, then for purposes of sub. (1) the term “property” in-
cludes such property so sold or exchanged, and instalment obligations acquired in respeet
of such sale or exchange. )

(8) LamrrarioNs. (a) Liquidations to which section 71333 applies. This section
shall not apply to any sale or exchange following the adoption of a plan of complete liqui-
dation, if s. 71.333 applies with respect to such liquidation. ‘ )

(b) Liquidations to which section 71.332 applies. In the case of a sale or exchange
following the adoption of a plan of complete liquidation, if s. 71.332 applies with respect
to such liquidation, then: - L ‘ - :

1, If the basis of the property of the liquidating corporation in the hands of the dis-
tributee is determined under s. 71.334 (2)-(a), this section shall not apply; or

9. If the basis of the property of the liquidating corporation in the hands of the
distributee is determined under s. 71.334 (2) (Db), this section shall apply only to that
portion (if any) of the gain which is not greater than the excess of a. that portion of the
basis (adjusted for any adjustment requived under the second sentence of s. 71.334 (2)
(b)) of the stock of the liquidating-corporation which is allocable, under rules preseribed
by the department of taxation to the property sold or exchanged, over b. the basis, in
the hands of the liguidating corporation, of the property sold or exchanged.

History: 1961 ¢, 190. ° : .. o

“-91,846 Partial liquidation defined, (1) In GENERAL. For purposes of ch. 71, a
distribution shall be treated as in partial liquidation of a corporation if:

“(a) The distribution is one of a series of distributions in rvedemption of all of the
stock of the corporation pursuant to a plan; or
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©'(b) The distribution is not éssentially equivalent*to a dividend, is in redemption:of-a
part of the stoek of the corporation pursuant to. a plan, and oecurs within the taxable
year in which the plan-is adopted or within the succeeding taxable year, 1nclud1ng (but
not limited to) a distribution which meets the 1equuements of sub. (2).- -

(2) TERMINATION OF A BUSINESS. A distribution shall be treated as a dlstnbutwn
described in sub. (1) (b) if the requirements of this subsection are.met.

(a) The distribution is attributable to the corporation’s ceasing to conduct, or c01151sts
of the assets of, a trade or business which has been actively condueted throughout the
5-year period innnediately before the distribution, which trade or business was not acquired
by the eorporation within such period in a tr ansactlon in which galn or loss was recognized
in.whole or in part. :

(b) Tinmediately after the distribution the hquldahng corporation is achvely engaged
in-the conduet of a trade or business, which trade or business was actively conduected
throughout the 5-year peliod ending on the date of the distribution and was not acquired
bV the corpomtlon within such period in a transaction in which gain or loss was recognized
in whole or in part.

{(2a) Whether or not a distribution ‘meets the requirements of sub. (2) shall be de-
termined without regard to whether or not the distribution is pro rata with 1espect to all
of the shareholders of the corporation:

(3) TREATMENT OF CERTAIN REDEMPTIONS. The fact that, with respect to a share-
holder, a distribution qgualifies under:s. 71.302 (1) (relating to redemptions treated as
distributions in part or full payment in exchange for stock) by reason of such distribu-
tion being substantially disproportionate shall not be taken into account in determining
whether the distribution, with respect to such shaleholder, is also a distribution .in paltlal
liquidation of the corporation. : : ‘

71.351 Transfer to corporation controlled by transferor. (1) GuNERAL RULE.~ No
gain or loss shall be recognized if property is transferred to a corporation by one or more
persons solely in exchange for stock or securities in such corporation and immediately
after the exchange such person or persons are in control (as defined in s. 71.368 (3)) of
the corporation. For purposes of this section, stock or securities issued for services shall
not be considered as issued in return for property.

(2) REecmrpT oF PROPERTY. If sub. (1) would apply to an exchangc but for the fact
that there is received, in addition to the stock or securities permitted to be received under
sub. (1), other pmpelty or money, then gain (if any) to such reeipient shall be recog-
nized, hut not in excess of the amount of money received, plus the fair market value of
such other property 1eoe1vud and no Joss to such recipient shall be recognized.

(3) SerciaL RULE. In determining eontrol, for purposes of this sectlon, the fact that
any corporate transferor distributes part or all of the stock which it receives in the ex-
change to its shareholders shall not be taken-into account. , . ,

71'354 Exchanges of stock and securities in certain reorganizations. (1) GENERAL
RULE. (a) In generdl. No gain or loss shall be recognized if stock or securities in a
corporation a party to a reorganization are, in pursuance of the plan of reorganization,
exchanged solely for stock or securities in such cmpomtlon or in another eorporation a
party to the reorganization.

(b) Limitation, Pavagraph (a) shall not apply if the pmnclpal amount of any such
securities received exceeds the principal amount of any such securities sun'endeled, or anv
such securities are received and no such securities are surrendered. ;

(2) ExcrprioN. (a) In general. Subsection (1) shall not apply 'to an éxchange in
pursuance of a plan of reorganization within the meaning of s. 71.368 (1) (a) 4, unless:
the corporation to which the assets aré transferred acquired substantially all of the assets
of the transferor of such assets; and the stock, securities and other properties recelved
by such transfevor, as iell as the othér proper tles of auch tlansfelm, are dlstnbuted in
pursuance of the plan of 1e01gamzatlon IR

(8) CERTAIN RAILROAD REORGANIZATIONS. Not\uthstandmg any other provision of
ch. 71, sub. (1) (a) aid s 71.356 shall apply with respect to a plan of reorganization’
(whethe1 or not a 1e01oanmat10n within the meanmg of s. 71.368 (1)) for a railroad
approved by the interstate commerce commission under section 77 of the bankruptey act
or under section 20b of the interstate commerce act, as being in the public mtelest o

’I‘ransfex of business through tax-free xeorganl?atmn Willis, 43 MLR 899

71.355 Distribution of stock and securities of a controlled, corporatl,on (1)‘ Eryr
ON DISTRIBUTEES. (a) General rude, If: !
1. A corporation (referred to in this section as the “distributing omporatlon”)“ is-
tributes to a shareholder, with respect to its stock, or distributés to a security holdez, i
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exchange for its securities, solely stock or securities of a corporation (referred to in this
section as “controlled corporation”) which it controls immediately before the distribution,

2. The transaction was not used principally as a deviee for the distribution of the
earnings and profits of the distributing corporation or the eontrolled corporation or both
(but the mere fact that subsequent to the distribution stock or securities in one or more
of such corporations are sold or exchanged by all or some of the distributees (other than
pursuant to an arrangement negotiated or agreed upon prior to such distiibution) shall
not be construed to mean that the transaction was used principally as such a device),

3. The requirements of sub. (2) (relating to active businesses) are satisfied, and

4. As part of the distribution, the distributing corporation distributes all of the stoek
and securities in the controlled corporation held by it immediately before the distribution,
or.an amount of stock in the controlled eorporation constituting eontrol within the mean-
ing of s. 71.368 (3), and it is established to the satisfaction of the department of taxation
that the retention by the distributing corporation of stock (or stock and securities) in the
controlled corporation was not in pursnance of a plan having as one of its prineipal pur-
poses the avoidance of income tax, then no gain or loss shall be recognized to (and no
amount shall be includible in the income of) such shareholder or seeurity holder on the
receipt of such stock or securities.

(b) Non pro rata distributions, ete. Paragraph (a) shall be applied without regard
to the following:

1. Whether or not the distribution is pro rata with respect to all of the shareholders
of the distributing corporation,

2. Whether or not the shareholder surrenders stock in the distributing corporation,
and

3. Whether or not the distribution is in pursuance of a plan of 1e01ganuat10n (within
the meaning of s. 71.368 (1) (a) 4).

(c) Limdtation. Paragraph (a) shall not apply if the prineipal amount of the secu-
rities in the controlled corporation which are received exceeds the principal amount of
the securities which are surrendered in eonnection with such distribution, or securities in
the controlled corporation are received -and no securities are surrendered in connection
with such distribution. For purposes of this section (other than par. (a) 4) and so much
of s. 71.356 as relates to this section, stock of a controlled corporation acquired by the
distributing corporation by reason of any transaction which occurs within 5 years of the
distribution of such stock and in which gain or loss was recognized in whole or in part,
shall not be treated as stock of such eontrolled corporation, but as other property.

(2) REQUIREMENTS AS TO AOTIVE BUSINESS. (a) In gmmral. Subsection (1) shall
apply if either:

1. The distributing c01p01at10n, and the controlled corporation (or, if stoek of more
than one controlled corporation is distributed, each of such cmpomtxons) is engaged im-
mediately after the distribution in the active conduct of a trade or husiness, or

2. Immediately before the distribution, the distributing ecorporation had no assets other
than stock or securities in the controlled corporations and each of the controlled corpo-
rations is engaged immediately after the distribution in the active conduct of a trade or
business.

‘(h) Deﬁmtzon For the purposes of par. (a), a corporation shall be treated as en-
gaged in the active conduct of a trade or busmess if and only if:

1. Tt is engaged in the active conduet of a trade or business, or substantially all of its
assets consist of stoek and securitiés of a corporation controlled by it (immediately after
the distribution) which is so engaged,

2. Such trade or business has been actively conducted throughout the 5-year period
ending on the date of the distribution,

3. Such trade or business was not acquired within the period deseribed in subd. 2 in
a transaction in which gain or loss was recognized in whole or in part, and

4, -Control of a corporation which (at the time of acquisition of control) was conduct-
ing such trade or business was not acquired directly (or through one or more corporations)
by another corporation within the period deseribed in subd, 2, or was so acquired by an-
other corporation within such period, but such control was so acquired only hy reason
of transactions in which gain or loss was not recognized in whole or in part, or only by
reason of such transactions combined with acquisitions before the beginning of such
period.

71.356 Receipt of additional consideration. (1) GAin oN EXCHANGES. (a) Rec-
ognition of gain, If s, 71.354 or 71.355 would apply to an exchange but for the fact that
the property received in the exchange consists not only of property permitted by s. 71.354
or 71.355 to be received without the recognition of gain but also of other property or
money, then the gain, if any, to the recipient shall be recognized, hut in an amount not in
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excess of the sum of suech money and the fair market value of such other property.

_ (b) Treatment as dividend. If an exchange is described in par. (a) but has the effect
of the distribution of a dividend, then there shall be treated as-a dividend to each dis-
tributee such an amount of the gain recognized under par. (a) as is not in excess of his
ratable share of the undistributed earnings-and-profits of-the-corporation aceumulated
after January 1, 1911, The remainder, -if any, of the gain recognized under par. (a) shall
be treated as gain from the exchange of property,

(2) ADDITIONAL CONSIDERATION RECEIVED IN CERTAIN DISTRIBUTIONS. If s, 71.355
would apply to a distribution but for the fact that the property received in the distribu-
tion consists not only of property permitted by s. 71.355 to be received without the recog-
nition of gain, but also of other property or money, then an amount equal to the sum of
such money and the fair market value of such other property shall be treated as a distri-
hution of property to which s. 71.301 applies.

(3) Loss. If s. 71.354 would apply to an exchange, or s. 71.355 would apply to an
exchange or distribution, but for the fact that the property received in the exchange or
distribution consists not only of property permitted by s. 71.354 or 71.355 to be received
without the recognition of gain or loss, but also of other property or money, then no loss
from the exchange or distribution shall be recognized. :

(4) SECURITIES AS OTHER PROPERTY. For purposes of this section:

(a) In general. Except as provided in par. (b), the term “other property” ineludes
securities,

(b) Exceptions,

1. Securities with 1espeet to which nonrecognition of gain would be permitted. -The
term “other property” does not inelude securities to the extent that, under s. 71.354 or
71.355, such securities would be permitted to be received without the recogmtlon of gain,

2. Gleatel principal amount in s. 71.354 exchange. If in an exchange deseribed in s.
71.354 (other than sub. (3) thereof), securities of a corporation a party to the reorgan-
ization ‘are surrendered and securities of any corporation a party to the reorganization
are received, and the prineipal amount of such securities received exceeds the prineipal
amount of such securities surrendered, then, with respect to such securities received, the
term “‘other property” means only the fau’ market value of such exeess. For purposes of
this subdivision and subd. 3, if no securities are surrendered, the excess shall be the entire
prineipal amount of the securities received,

3. Greater principal amount in s. 71.355 transaction. If, in an exchange or distribution
deseribed in s. 71.355, the principal amount of the securxtles in the econtrolled corporation
which are received exceeds the principal amount of the securities in the distributing cor-
p01at10n which are surrendered, then, with respect to such securities received, the term

“other property” means only the fair market value of such excess.

71.357 Assumption of liability. (1) GENERAL RULE. Except as provided in subs.
(2) and (3), if the taxpayer receives property which would be permitted to be received
under s. 71.351, 71.361 or 71.371, without recognition of gain if it were the sole consid-
eration, and as part of the cons1derat10n, another party to the exchange assumes a lia-
bility of the taxpayer, or acquires from the taxpayer property subject to a liability, then
such assumption or acquisition shall not be treated as _money or other property, and shall
not prevent the exchange from bemg within the provisions of s. 71.351, 71.361 or 71.371,
as the case may be. : :

(2) Tax AVOIDANCE PURPOSE. (a} Im gemeral. If, taking into comsideration the na-
ture of the liability and the eircumstances in the light of which the arrangement for the
assumption or acquisition was made, it appears that the prineipal purpose of the tax-
payer with rvespect to the assumption or acquisition described in sub. (1) was a purpose
to avoid income tax on the exchange, or if not such purpose, was not a bona fide business
purpose, then such assumption or acquisition (in the total amount of the liability as-
sumed or acquired pursuant to such exchange) shall, for purposes of s, 71.351, 71.361 or
71.371 (as the case may be) be considered as money received by the taxpayer on the ex-
change.

(b) Burden of proof. In any suit or proceeding where the burden is on the taxpayer
to prove such assumption or acquisition is not to be treated as money received hy the
taxpayer, such burden shall not be considered as sustained unless the taxpayer sustains
such burden by the clear preponderance of the evidence.

(3) LIABILITIES IN EXCESS OF BAsiS. (a) In the case of an exchange to which s.
71.351 applies, or to which s, 71.361 applies by reason of a plan of reorganization within
the meaning of s. 71.368 (1) (a) 4, if the sum of the amount of the liabilities assumed,
plus the amount of the liabilities to whlch the property is subject, exceéds the total of the
basis of the’ plopelty transferred pursuant to such exehange, then such excess shall be
congidered as a gain from the sale or exchange of pr operty, ‘
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(b) BException. Paragraph (a) shall not apply to any exchange to which s, 71.357
(2) (a) applies or to which s. 71.371 applies. ,

71.358 Basis to distributees. (1) GuNErRAL RULE. In the case of an exchange to
which s, 71.351, 71.354, 71.355, 71.356, 71.361 or 71.371 (2) applies:

(a) Nonrecognition property. The basis of the property permitted to he received
under such section without the recognition of gain or loss shall be the same as that of the
property exchanged decreased by the fair market value of any other property (except
money) received by the taxpayer, and the amount of any money received by the taxpayer,
and increased by the amount which was treated as a dividend, and the amount of gain to
the taxpayer which was recognized on such exchange (not including any portion of such
gain which was treated as a dividend).

(b) Other property. The bhasis of any property (except money) received by the tax-
payer shall be its fair market value.

(2) AvroocarTioNn orF BASIS. (a) In general. Under rules prescribed by the depart-
ment of taxation, the basis determined under sub. (1) (a) shall he allocated among the
properties permitted to be received without the recognition of gain or loss.

(b) Special rule for section 71.355. 1In the case of an exchange to which s, 71.355 (or
so much of s. 71.356 as relates to s. 71.3556) applies, then in making the allocation under
par. (a), there shall be taken into account not only the property so permitted to be re-
ceived without the recognition of gain or loss, but also the stock or securities (if any) of
the distributing corporation which are retained, and the allocation of basis shall be made
among all such properties.

(8) TrRANSACTIONS WHICH ARE NOT EXCHANGES. For purposes of this section, a dis-
tribution to which s. 71.355 (or so much of s, 71.356 as relates to s. 71.355) applies shall
be treated as an exchange, and for such purposes the stock and securities of the distributing
corporation which are retained shall be treated as surrendered, and received back, in the
exchange.

(4) ASSUMPTION oF LIABILITY, Where, as part of the consideration to the taxpayer,
another party to the exchange assumned a liability of the taxpayer or aequired from the
taxpayer property subject to a liability, such assumption or acquisition (in the amount
of the liability), shall, for purposes of this section, be treated as money received by the
taxpayer on the exchange.

(6) ExceprionN. This seetion shall not apply to property acquired by a corporation’
by the issuance of its stock or securities as consideration in whole or in part for the trans-
fer of the property to it.

71.361 Nonrecognition of gain or loss to corporations. (1) GENErAL RULE. No
gain or loss shall be recognized if a corporation a party to a reorganization exchanges
property, in pursuance of the plan of reorganization, solely for stock or securities in an-
other corporation a party to the reorganization.

(2) EXCHANGES NOT SOLELY IN KIND. (a) Gain. If sub. (1) would apply to an ex-
change but for the fact that the property received in exchange consists not only of stock
or securities permitted by sub. (1) to be received without the recognition of gain, but also
of other property or money, then:

1. If the corporation receiving such other property or money distributes it in pursnance
of the plan of reorganization, no gain to the corporation shall be recognized from the
exchange, but

2. If the corporation receiving such other property or money does not distribute it in
pursuance of the plan of reorganization, the gain, if any, to the corporation shall he rec-
ognized, but in an amount not in excess of the sum of such money and the fair market
value of such other property so received, which is not so distributed.

(b) Loss. If sub. (1) would apply to an exchange hut for the fact that the property
received in exchange consists not only of property permitted by sub. (1) to be received
without the recognition of gain or loss, but also of other property or money, then no loss
from the exchange shall be recognized.

71.362 Basis to corporations. (1) PROPERTY ACQUIRED BY ISSUANCE OF STOCK OR AS
pAID-IN SURPLUS., If property was acquired on or after January 1, 1955, by a corporation
in connection with a transaction to which s. 71.351 (relating to transfer of property to
corporation controlled by transferor) applies, or as paid-in surplus or as a contribution
to capital, then the basis shall be the same as it would be in the hands of the transferor,’
inereased.in the amount of gain recognized to the transferor on such transfer.

-(2) TRANSFERS TO CORPORATIONS. If property was acquired by a corporation in con-
nection with a reorganization to which ss. 71.351 to 71.368 apply, then the basis shall be
the same as.it would be in the hands of the transferor, increased in the amount of gain
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recognized to the transferor on such transfer. This subsection shall-not apply if the prop-
erty acquired consists of stock or securities in a eorporation a party to the reorganization,
unless acquired by the issuance of stock or securities of the transferee as the consideration
in whole or in part for the transfer.

(3) SPECIAL RULEFOR CERTAIN CONTRIBUTIONS 0 CAPITAL. (&) Property other than
money. Notwithstanding sub. (1), if property other than money is acquired by a cor-
poration, on or after January 1, 1955, as a eontribution to capital, and is not contributed
by a.shareholder as such, then the basis of such property shall be zero.

{(b) Money. Notwithstanding sub. (1), if money is received by a corporation, on or
after January 1, 1955, as a contribution to eapital, and is not contributed by a shareholder
as such, then the basis of any property acquired with such money during the 12-month
period heginning on the day the contribution is received shall be reduced by the amount
of such contribution, The excess (if any) of the amount of such contribution over the
amount of the reduction under the preceding sentence shall be applied to the reduction
(as of the last day of the period specified in the preceding sentence) of the basis of any
other property held by the taxpayer. The particular properties to which the reductions
required by this paragraph shall be allocated shall be determined under rules presecribed
hy the department of taxation.

71.368 Definitions relating to corporate reorganizations, (1) REORGANIZATION,
(a) In general. For purposes of ss. 71.301 to 71.368, the term ‘“reorganization” means:

1. A statutory merger or consolidation; o

2. The acquisition hy one corporation, in exchange solely for all or a part of its vot-
ing stock, of stock or another corporation if, immediately after the-acquisition, the ac-
quiring corporation has control of such other corporation (whether or not such acquiring
corporation had control immediately hefore the acquisition);

3. The acquisition by one corporation, in exchange solely for all or a part of its vot-
ing stock (or in exchange solely for all or a part of the voting stock of a corporation
which is in control of the acquiring corporation), of substantially all of the properties of
another corporation, but in determining whether the exchange is solely for stock the as-
sumption by the acquiring eorporation of a liahility of the other, or the fact that property
acquired is subject to a liahility, shall be disregarded;

4. A transfer by a corporation of all or a part of its assets to another corporation if
immediately after the transfer the transferor, or one or more of its shareholders (inecluding
persons who were shareholders immediately before the transfer), or any combination
thereof, is in control of the corporation to which the assets are transferred; but only if, in
pursnance of the plan, stock or securities of the corporation to which the assets are trans-
ferred are distributed in a transaction which qualifies under s. 71.354, 71.355, or 71.356;

5. A recapitalization; or v

6. A mere change in identity, form, or place of organization, however effected.

(b) Special rules. 1. Reorganization described in par. (a) 3 and 4. If a transaction
is deseribed in par. (a) 3 and 4, then, for purposes of ch. 71, such transaction shall be
treated as described only in par. (a) 4. ‘

9. Additional consideration in certain cases. If a. one corporation acquires substan-
tially all of the properties of another corporation, b. the acquisition would qualify under
par. (a) 3 but for the fact that the acquiring corporation exchanges money or other
property in addition to voting stock, and e. the acquiring corporation acquires, solely for
voting stock described in par. (a) 3, property of the other corporation having a fair
market value which is at least 80 per cent of the fair market value of all of the property
of the other corporation, then such aequisition shall (subject to subd. 1) be treated as
qualifying under par. (a)} 3. Solely for the purpose of determining whether clause c.
of the preceding sentence applies, the amount of any liability assumed by the aequiring
corporation, and the amount of any liability to which any property acquired by the
acquiring corporation is subject, shall be treated as money paid for the property, ‘

3. Transfers of assets to subsidiaries in certain cases. A transaction -otherwise guali-
fying under par. (a) 1 or 3 shall not be disqualified by reason of the faet that part or all
of the assets which were acquired in the fransaction are transferred to a corporation con-
trolled by the corporation acquiring such assets.

(2) PARTY TO A REORGANIZATION. For purposes of ss. 71.351 to 71.368, the term “a
party to a reorganization” includes a corporation resulting from a reorganization, and
both corporations, in the case of a reorganization resulting from the acquisition by one
corporation of stock or properties of another. In the case of a reorganization qualifying
under sub. (1) (a) 3, if the stock exchanged for the properties is stock of a corporation
whieh is in control of the acquiring corporation, the term “a party to a reorganization” in-
cludes the corporation so controlling the acquiring corporation. ‘In the case of a reorgani:
zation qualifying under sub. (1) (a) 1 or 3 by reason of sub. (1) (b) 3, the term “a party
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to 4. réorganization” ineludes the corporation controlling the corporation to which the
acquired assets are transferred.

(3) ConTrROL. For purposes of ss. 71.301 to 71.368, the term “control” means the
ownership of stock possessing at least 80 per cent of the total combined voting power of
all classes of stock entitled to vote and at least 80 per cent of the total number of shares
of all other classes of stock of the eorporation.

History: 1961 ¢, 33.

71,371 Reorganization in certain receivership and bankruptcy proceedings. (1)
EXCHANGES BY CORPORATIONS. (a) In gemeral. No gain or loss shall be recognized if
property of a corporation (other than a railroad corporation, as defined in seetion 77 (m)
of the bankruptey act (49 Stat. 922; 11 USC 205)) is transferred in pursuance of an
order of the eourt having jurisdiction of such corporation in a receivership, foreclosure,
or similar proceeding, or, in a proceeding under chapter X of the bankruptey act (52
Stat. 883-905; 11 USC, ch. 10) or the corresponding provisions of prior law, to another
eorporation organized or made use of to effectuate a plan of reorganization approved by
the court in such proceeding, in exchange solely for stock or securities in such other corpo-
ration.

" (b) Gain from exchanges not solely in kind. If an exchange would be within the pro-

visions of par. (a) if it were not for the fact that the property received in exchange con-
sists not only of stock or securities permitted by par. (a) to be received without the recog-
nition of gain, but also of other property or money, then if the corporation receiving such
other property or money distributes it in pursnance of the plan of reorganization, no gain
to the eorporation shall be recognized from the exchange, but if the corporation receiving
such other property or money does not distribute it in pursuance of the plan of reorgan-
ization, the gain, if any, to the corporation shall he recognized, but in an amount not in
excess of the sum of such money and the fair market value of such other property so re-
ceived, which is not so distributed.

(2) BXCHANGES BY SECURITY HOLDERS. (a) In gemeral. No gain or loss shall be
recognized on an exchange consisting of the relinquishment or extinguishment of stock or
securities in a corporation the plan of reorganization of which is approved by the court
in a proceeding desecribed in sub. (1), in consideration of the acquisition solely of stock
or securities in a corporation organized or made use of to effectuate such plan or reor-
ganization.

(b) Gain from ewchanges not solely in kind. If an exchange would be within the pro.
visions of par. (2) if it were not for the fact that the property received in exchange con-
sists not only of property permitted by par. (a) to be received without the recognition of
gain, but also of other property or money, then the gain, if any, to the recipient shall be
recognized, but in an amount not in excess of the sum of such money and the fair market
value of such other property.

(8) Loss TROM BXCHANGES NOT SOLELY IN KIND. If an exchange would be within
the provisions of sub. (1) (a) or (2) (a) if it were not for the fact that the property re-
ceived in exchange consists not only of property permitted by sub. (1) (a) or (2) (a) to be
received without the recognition of gain or loss, but also of other property or money, then
no loss from the exchange shall be recognized.

(4) AssuMPTION OF LIABILITIES. In the case of a transaction involving an assump-
tion of a liability or the acquisition of property subject to a liability, the rules provided in
s. 71.357 shall apply.

71.372 Basis in connection with certain receivership and bankruptcy proceedings.
If property was acquired by a eorporation in a transfer to which s, 71.371 (1) applies, so
much of s. 71.371 (3) as relates to s. 71.371 (1) (a) applies or the corresponding provi-
sions of prior law apply, then notwithstanding the provisions of section 270 of the bank-
ruptey act (54 Stat. 709; 11 USC 670), the basis in the hands of the acquiring corpora-
tion shall be the same as it would be in the hands of the corporation whose property was
so acquired, inereased in the amount of gain recognized to the corporation whose property
was so acquired under the law applicable to the year in which the acquisition oceurred,
and such basis shall not he adjusted by reason of a discharge of indebtedness in pursu-
anee of the plan or reorganization under which such transfer was made.

71.373 Loss not recognized in certain railroad reorganizations, (1) NowrecoanI-
710N OF L0SS. No loss shall be recognized if property of a railroad corporation, as de-
fined in section 77 (m) of the bankruptey act (49 Stat, 922; 11 USC 205), is transferred
in pursuance of an order of the court having jurisdiction of such eorporation in a receiv-
ership proceeding, or in a proceeding under section 77 of the bankruptey aect, to a rail-
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road <corporation (as defined in section 77 (m) of the bankruptey act) organized or made
use of to effectuate a plan of reorganization approved by the court in such proceeding.
~ (2) Basis. (a) Railroad corporations., I1f the property of a railroad corporation
(as defined in section 77 (m) of the bankruptey act) was acquired after December 31,
1938, in pursuance of an order of the court having jurisdiction of such corporation in a
-receivership proceeding, or in a proceeding under section 77 of the bankruptey act, and
the aequiring corporation is a railroad corporation (as defined in seetion 77 (m) of the
bankruptey act) organized or made use of to effectuate a plan of reorganization approved
by the courts in such proceeding, the basis shall be the same as it would be in the hands
of the railroad corporation whose property was so acquired.

(b) Property acquired by street, suburban or interurban electric ratlway corporation.
If the property of any street, suburban or interurban electrie railway corporation en-
. gaged as a common ecarvier in the transportation of persons or property in interstate com-
merce was acquired after December 31, 1934, in pursuance of an order of the court hav-
ing jurisdietion of such corporation in a proceeding under section 77B of the bankruptey
act (48 Stat. 912), and the acquiring corporation is a street, suburban or interurban elec-
trie railway engaged as a common carrier in the transportation of persons or property in
interstate commeree, organized or made use of to effectuate a plan of reorganization ap-
proved by the court in such proceeding, then, notwithstanding the provisions of section
270 of the bankruptey aet {52 Stat. 904; 11 USC 670), the basis shall be the same as it
would be in the hands of the corporation whose property was so acquired,






