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CHAPTER 274
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27410  Writ of error not essential, parties defined
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274.119 ~ Approval of transcript when trial judge not
available; new trial

27412 All parties bound by appeal; additional parties;
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274.13 . Return on appeal.
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required

274.17 Undertaking to stay execution on money
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274.18  Same, if delivery of documents, etc., ordered.

27419  Same, if conveyance ditected.

27420  Stay undertaking if sale or delivery of property
directed.

27421 - Stay undertaking as to judgments of foreclosure

274.22  Same, as to judgment abating nuisance.

274.23  Same, as to other judgments

27424 - Same, on appeals from oiders

27425 Same, on appeals from attachments, injunctions

274.26 When no undertaking required on appeal;
security

274.27  Appeals, proceeding if sureties insolvent.

27428 Undertakings, how executed; stay of proceedings

27429 Sureties on undertakings to justify; may be
excepted to.

274.30  Judgment stayed when appeal perfected.

274.31  Affirmance; reference to ascertain damages;
breach of wundertaking; judgment against
sureties

274.32°  Amendments

274.33  Appealable orders

274.34  Appeals, intermediate orders may be reviewed.

27435 Reversal, affirmance or modification of
judgment; how remitted, clerk’s fees

274.36  Further proceedings in trial court

274.37  Judgments; application to reverse or set aside;

new trial; reversible errors

274.01 Supreme court; writs of error and
appeals; when taken. (1) Except as otherwise
provided the time within which a writ of error
may be issued or an appeal taken to obtain a
review by the supreme court of any judgment or
order in any civil action or special proceeding in
a court of record is limited to 3 months from
service of notice of entry of such judgment or
order or, if no notice is served, to 6 months
from date of entry. If the person against whom
a judgment is rendered is, at the time of thé
rendition thereof, either a minor or insane, or
imprisoned on a criminal sentence, the time
during which such disability shall continue ex-
cept as to writs of error or appeals taken in
actions authorized by ss. 75.39 to 75.50, not ex-
ceeding 10 years, shall not be reckoned as a part
of said 3 or 6 months.

(2) When a party to an action or special pro-
ceeding dies during the period allowed for ap-
peal to the supreme court from an order or the
judgment therein, the time for such appeal by or

against his executor or administrator and for the-

service of appeal papers by or upon his executor
or administrator shall continue at least 4 months
after his death. If no executor or administrator
of his estate qualifies within 2 months atter his
death, any appellant may have an administrator
of said estate appointed as provided by s. 311.02.

Note: Chap. 339, laws of 1969, amends sub. (2), effec-

tive April 1, 1971, by substituting “856 07 (2)" for the refer-
ence to “311.02”

Cross References: See 251 25 to 251.94 for rules of prac-
tice in supreme court.

Exceptions to the general rule limiting time for appeal will
be found in the following sections: 4847, 48.911, 66.014 (7),
66.021 (10), 88.09, 10225, 111.07 (7), 227.21, 22726,
24737, 28929, 879 27. There may be other exceptions

274.02 Dismissal of writs of error and ap-
peals; not a bar. No discontinuance or dis-
missal of a writ of error or an appeal shall pre-
clude the party from suing out another writ or
taking another appeal within the time limited
by law.

274.05 Writs of error. Writs of error may
issue of course out of the supreme court at any
time to review the order or judgment of any
court discharging or remanding a person
brought up by writ of habeas corpus and to re-
view final judgments in actions triable by jury.
The proceedings and judgment upon such writs
shall be according to the course of the common
law and the rules and practice of the supreme
court, except as modified by this chapter. But
no writ of error shall issue or appeal lie to re-
view an order or judgment on habeas corpus
remanding to custody a prisoner committed for
trial pursuant to s. 970.03 unless allowed by one
of the justices of the supreme court upon a find-
ing that the writ or appeal is not sought for
dilatory purposes, after reasonable notice of ap-
plication for the writ or for leave to appeal and
opportunity to be heard to the attorney general
and the district attorney of the county involved
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274.06 Undertaking on writ of .error. No
writ of error shall be effectual for any purpose
unless the plaintiff in error shall, at or before
the time of filing the return thereof; file in the
office of the clerk of the supreme court an un-
dertaking executed on his part to the defendant
in error, by at least two sureties, in the sum of
at least. two hundred and fifty dollars, condi-
tioned that the plaintiff in error will pay all
costs and damages which may be awarded
against him on the writ of error, or shall deposit
that sum of money with such clerk to abide the
event of such writ, or file the undertaking men-
tioned in section 274.07 unless such undertak-
ing or deposit be waived in writing by the de-
fendant in error. The sureties shall justify their
responsibility in the same manner as to an un-
dertaking on appeal.

274.07 Undertaking to stay execution.
No writ of error shall operate to stay or super-
sede the execution in any civil action unless the
plaintiff in error: or some person in his behalf
shall give undertaking to the defendant in error,
in double the amount of the judgment of the
court below, with one or more sufficient sure-
ties, conditioned that the plaintiff in error shall
prosecute his action to effect, and pay all costs
and -damages which may be awarded against
him therein, and in case the judgment of the
court below is affirmed will pay the amount
thereof” with costs, unless such undertaking be
waived, in writing, by defendant in error. The
sufficiency of such undertaking or - sureties
thereto shall be determined in any case by any
justice or the clerk of the supreme court.

274.08 Undertaking to be filed; its opera-
tion. The undertakmg mentioned in section
274.07, if any is given, shall be filed in the office
of the cletk of the supreme court for the use of
the defendant, and no execution shall be issued
thereafter upon the judgment complained of
during the pendency of the writ of error, and if
execution shall have been already issued the
cletk shall make and sign a certificate of the
issuing of the writ of error and the filing of the
undertaking, and after notice of such certificate
to the officer holding the execution all further
proceedmgs thereon shall be stayed.

274.09 Appeals to supreme court, where
allowed. (1) Appeals to the supreme court may
be taken from the circuit courts unless expressly
denied and also from the county courts except
where .express provision is made for an appeal
to the circuit .court and from any court of
record having civil jurisdiction when no other
court of appeal is provided. Appeals may be
taken from interlocutory judgments.

APPEALS 274.11

(2) Said right of appeal applies to final orders
and judgments rendered upon appeals from or
reviews of the proceedings of tribunals, boards
and commissions, and to final judgments and
orders whether rendered in actions or in special
proceedings without regard to whether the ac-
tion or proceeding involves new or old rights,
remedies or proceedings and whether or not the
right to appeal is given by the statute which
creates the right, remedy or proceeding.

Cross References: For respondent’s review of order or

judgment on notice and motion, see 274.12
For the types of orders which are appealable, see 274.33.

274.10 Writ of error not essential, parties
defined. Any judgment within section 274.09
or any order defined in section 274.33 may be
reviewed before the supreme court upon an ap-
peal by any party aggrieved. A party first ap-
pealing is the appellant. All others are respond-
ents.

274.11 Appeal, how taken and perfected;
notice; costs. (1) An appeal is taken by serv-
ing a notice of appeal signed by the appellant or
his attorney on each party adverse to him upon
the appeal who appeared in the action or pro-
ceeding, and by filing a notice of appeal with

the clerk of the court in which the judgment or

order appealed from is entered. The notice shall
state whether the appeal is from the whole of
the judgment or order or from a part thereof,
and if from a part only, shall specify the part
appealed from. On appeals from a judgment the
appellant shall serve the notice of appeal upon
all pames bound by the judgment who have ap-
peared in the action. All notices of appeal shall
contain the names and addresses of counsel, if
known, for all parties upon whom service is re-
quired.

(2) An appeal may embrace two or more or-
ders and may include or omit the judgment. In
such case the notice of appeal shall designate
with reasonable certainty the orders appealed
from, or the part of them or either of them, or
of the judgment appealed from. But one under-
taking shall be required on such appeals, which
shall be.in the terms prescribed by subsection
(3), except where the conditions thereof may be

- fixed by the court or judge, in which case the

undertaking shall conform to the order made or
directions given. If the appellant shall succeed,
in whole or in part, he shall be allowed costs
unless the supreme court determines otherwise.
An appeal shall be deemed perfected on the ser-
vice of the undertaking for.costs, or the deposit
of money instead, or the waiver thereof. When
service of such notice and undertaking cannot be
made within this state the court may prescribe
a mode of serving the same.
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(3) The appeal undertaking must be executed
on the part of the appellant by at least two sure-
ties, to the effect that he will pay all costs and
damages which may be awarded against him on
the appeal, not exceeding $250.

" (4) The right of appeal shall exist from the
time of the entry of the appealable order or judg-
ment and in cases of appeal the supreme court
shall have jurisdiction over the subject matter of
the action from that time. The procedural re-
quirements of subs. (1), (2) and (3) and of this
chapter shall relate only to the jurisdiction of the

court over the parties to the appeal.

Cross References: As to filing an undertaking guaranteed
by a surety company instead of by individual sureties, see
204.07 As to perfecting a defective appeal, see 274.32

274.115 Time for service of transcript.
Service of a proposed transcript of reporter’s
notes, by ‘either party, must be made within 3
months after service of notice of appeal.

274.117 Approval of transcript. Any
party may procure a transcript of the reporter’s
notes. Unless (a) the parties stipulate otherwise,
or (b) a partial transcript is approved as pro-
vided in-s.'274.118, the transcript shall include
all the testimony set forth by question and an-
swer and the oral procéedings had on the trial
and the oral rulings and decisions of the court
or referee not otherwise reduced to writing and
filed with the clerk. A copy of the transcript
shall be served on each adverse party who has
appeared but, if there are adverse parties united
in interest, then wpon such as the trial judge
designates, and the appellant shall give notice of
such service to each of the other adverse parties
united in interest. Within 10 days after service
vpon him, any party may serve proposed
amendments upon all other parties. Thereupon,
the ‘trial judge may approve the transcript at
any time-and place, upon notice thereof served
by any party on all the interested parties, not
less-than 4 nor more than 20 days prior to such
time. If no amendments are served within the
time allowed, -the proposed transcript may be
approved by the judge on proof of its service as
aforesaid and that no amendment has been
served. If proposed amendments are served and
accepted the proposed- transcript as so amended
may be approved by the judge, on proof made
of its service and of the service of amendments
and of their acceptance :

274.118 Approval of . partial transcrapt
(1) (a) A partial transcript may be approved-if
the appellant serves a statement of the questions
he will raise- on appeal, a list of the relevant
exhibits and those parts of the transcript rele-
vant to the questions stated. The questions shall
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be stated briefly in the form required by section
(Rule) 251.34 (2):

(b) If a party adverse to the appellant claims
that portions of the transcript or exhibits rele-
vant to the questions have been omitted, he may
move to require the appellant to include such
portions of the transcript or additional exhibits.
If the judge grants the motion the appellant shall
pay the cost of comphance with the order.

(2) If a party adverse to the appellant desires
a review of rulings adverse to him pursuant to s.
274.12 he shall serve on the parties adverse to
him questions he will raise, such additional por-
tions of the transcript and a list of additional
exhibits he wishes to add to the appeal record
and the provisions of sub. (1) shall then be fol-
lowed. Such additions shall be paid for by the
party raising the additional questions.

274.119 Approval of transcript when trial
judge not available; new trial. (1) If the trial

judge dies, removes from the state, or becomes

incapacitated to act, the transcript may be ap-
proved by stipulation of the parties.

(2) If the parties cannot agree on the approval
of the transcript, the presiding judge of the court
shall approve such transcript and he may take
testimony and determine any dispute relative to
the proceedings-had on:the trial. He may, upon
notice, extend the time for approving the tran-

.script the same as the trial judge might have

done.

(3) Either party may move for a new trial if
the motion is made at the first texm of court
succeeding the death or disability of the trial

judge, and is accompanied by his affidavit that

the application is made in good faith and not for
the purpose of delay. The judge may grant the
motion if, in his discretion, he determines a
proper transcript cannot be approved. The new
trial shall be conditioned on the moving party
paying the costs taxed in the judgment.

274.12° All parties bound by appeal; addi-
tional parties; review on behalf of respond-
ent. (1) A respondent adverse to the appellant
upon the latter’s appeal may have a review of
any rulings prejudicial to him by serving upon
the appellant at any time before the case is set
for hearing in the supreme court-a notice stat-
ing in what respect he-asks for-a reversal or
modification of the judgment or order or por-
tion thereof appealed from.

‘(2) A respondent may without serving the no-
tice of review mentioned in subsection (1) have
a review of any error, the correction of which
would merely support the judgment or order
appealed from.
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(3) If a respondent who is not adverse to the
appellant on his appeal fails to appeal within 30
days after service upon him of notice of appeal
or within the extended time therefor allowed by
the trial court for cause shown and within the
time allowed for appeal by the statute, he
thereby: waives his right of appeal.

(4) When any respondent desires to review an
order, judgment or portion thereof not appealed
from; he shall within 30 days after service on
him of notice of appeal take and perfect his ap-
peal or be deemed to have waived his right so to
appeal.

(5) If a party required by subsection (3) or (4)
to take an appeal to save his rights does appeal,
he shall be subject in all respects to the same
requirements that he would be if he were the
original appellant and the rights of those served
with his notice of appeal, to review rulings of the
trial court by which they consider themselves
aggrieved, shall be determined as though he
were the original appellant.

(6) The supreme court may order additional
parties brought in upon their application or on
that of any party to the appeal.

274.13 Return on appeal. Upon an appeal
being perfected the clerk of the court from
which it is taken shall, at the expense of the
appellant, forthwith transmit to the supreme
court, the appeal record containing the items
specified in Supreme Court Rule 251.25. The
court may, in each case, direct copies to be sent
in lieu of the originals.

274.14 Appeal; deposit in lieu of under-
taking; waiver. (1) When the appellant is re-
quired to give undertaking he may, in leu
thereof, and with like legal effect, deposit with
the clerk of the trial court (who shall give a
receipt therefor), a sum of money, certified
check, or U.S. government bonds at their par
value, or bank certificates of deposit at their
face value, approved by the court and at least
equal to the amount for which such undertak-
ing is required and serve notice of making such
deposit. Such deposit shall be held to answer
the event of the appeal upon the terms pre-
scribed for the undertaking in lieu of which the
same is deposited. Any such undertaking and
deposit may be waived in writing by the re-
spondent and such waiver shall have the same
effect as the giving of the undertaking would
have had..

~ (2) Upon notice and upon motion of any
party, the court in which the judgment or order
appealed from is entered may in its discretion
order such sum of money to be invested or such
U.S. government bonds or certified check or
bank certificates of deposit, to be held for safe-
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keeping by the clerk, in such manner as it shall
determine or the parties may stipulate. The ap-
pellant shall be entitled to any interest, earnings,
dividends, bond coupons, profit or income upon
or from the money or certified check, invest-
ments or U.S. government bonds, and the clerk
shall pay or deliver the same to the appellant
without an order of the court, as and when re-
ceived, or in the case of coupons when they be-
come due and payable.

(3) The clerk of the trial court shall notify the
payor bank of any bank certificates of deposit
held by the court pursuant to subs. (1) and (2).

274.16 Undertaking in supreme court,
when not required. The undertaking required
by section 274.06 on the issuance of a writ of
error and by section 274.11 on an appeal shall
not be required if the trial judge shall certify
that the cause or proceeding necessarily in-
volves the decision of some question of law of
such doubt and difficulty as to require a deci-
sion by the supreme court or if such judge or
any other circuit judge shall certify that the
party desiring the writ or to appeal is unable to
farnish such undertaking; but such certificate
shall be made only upon notice to the parties
interested. Such certificates shall be filed with
the clerk of the court and be returned with the
record to the supreme court with the writ of
error or the appeal.

274.17 Undertaking to stay execution on
money judgment. If the appeal be from a

judgment directing the payment of money it

shall not stay the execution of the judgment un-
less an undertaking be executed on the part of
the appellant, by at least two sureties, to the
effect that if the judgment appealed from or any
part thereof be affirmed the appellant will pay
the amount directed to be paid by the judgment
or the part of such amount as to which the

judgment shall be affirmed, if it be -affirmed

only in part, and all damages which shall be
awarded against the appellant upon the appeal.

274.18 Same, if delivery of documents,
etc., ordered. If the judgment appealed from
direct.the assignment or delivery of documents
or personal property the execution of the judg-
ment shall not be delayed by the appeal unless
the things required to be assigned or delivered
be brought into court or placed in the custody
of such officer or receiver as the court or presid-
ing judge thereof shall appoint, or unless an un-
dertaking be entered into on the part of the ap-
pellant, by at least two sureties, in such sum as
the court or presiding judge thereof shall direct,
to the effect that the appellant will obey the
order of the appellate court on the appeal.
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274.19 Same, if conveyance directed. If
the judgment appealed from direct the execu-
tion of a conveyance or other instrument the
execution of the judgment shall not be stayed
by the appeal unless the instrument shall have
been executed and deposited with the clerk with
whom the judgment is entered, to abide the
judgment of the appellate court.

274.20 Stay undertaking if sale or deliv-
ery of property directed: If the judgment ap-
pealed from direct the sale or delivery of real
property execution shall not be stayed unless an
undertaking be executed on the part of the ap-
pellant, by at least two sureties, in-such sum as
the .court or the presiding judge shall direct, to
the effect that, during the possession of such
property by the appéllant, he will not commit
or suffer to be committed any waste thereon;
and that if the judgment be affirmed he will pay
the value of the use and occupation of the prop-
erty from the time of the appeal until the deliv-
ery of possession thereof, pursuant to the judg-
ment. e )

274.21 Stay undertaking as to judgments
of foreclosure. If the judgment appealed from
direct the sale of mortgaged premises the execu-
tion thereof shall not be stayed by the appeal
unless an undertaking be executed-on the part
of the appellant, by at least two sureties, condi-
tioned for the payment of any deficiency which
may arise on such sale, not exceeding such sum
as shall be fixed by the court or the presiding
judge thereof, to be specified in the undertak-
ing, and all costs and damages which may be
awarded to the respondent on such appeal.

274.22 Same, as to judgment abating nui-
sance. If the judgment appealed from direct
the abatement or restrain the continuance of a
nuisance, either public or private, the execution
of the judgment shall not be stayed by the ap-
peal unless an undertaking be entered into on
the part of the :appellant, by at least two sure-
ties, in such sum as the court or the presiding
judge thereof shall direct, to the effect that the
appellant will pay all damages which the oppo-
site party may sustain by the continuance of
such nuisance. '

274.23 ‘Same, as to other judgments. If
the judgment appealed from direct the doing or
not doing of any other particular act or thing,
and no express provision is made by statute.in
regard-to-the undertaking to be given on appeal
therefrom, the execution' thereof shall not be
stayed by an appeal therefrom unless an under-
taking be entered into on the part of the appel-
lant, in such sum as the court or the presiding
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judge thereof shall direct, and by at least two

sureties, to the effect that the appellant will pay
all damages which the opposite party may have
sustained by the doing or not doing the particu-
lar act or thing directed to be done or not done
by the judgment: appealed from, and to such
further effect as such court or judge shall in
discretion direct.

274.24 Same, on appeals from orders.
When the appeal is from an order the execution
or performance thereof or obedience thereto
shall not be delayed except upon compliance
with such conditions as the court or the presid-
ing judge thereof shall direct, and when so re-
quired an undertaking shall be executed on the
part of the appellant, by at least two sureties, in
such sum and to such effect as the court or the
presiding judge thereof shall direct; such effect
shall be directed in accordance with the nature
of the order appealed from, corresponding to
the foregoing provisions in respect to appeals
from judgments, where applicable, and such
provision shall be made in all cases as shall
properly protect the respondent; and no appeal
from an intermediate order before judgment
shall stay proceedings unless the court or the
presiding judge thereof shall, in his discretion,
so - specially order.. :

274.25 Same, on appeals from attach-
ments, injunctions. When a party shall give
immediate notice of appeal from an order va-
cating or modifying a writ of attachment or
from an order denying, dissolving or modifying
an injunction he may, within three days thereaf-
ter, serve an undertaking; executed on his part
by at least two sureties, in such sum as the
court or the presiding judge thereof shall direct,
to the effect that if the order appealed from or
any part thereof be affirmed the appellant will
pay ‘all costs and damages which may be
awarded against him on the appeal and all
which the adverse party may sustain by reason
of ‘the continuance of the attachment or the
granting or continuance of the injunction, as
the case may be. Upon the giving of such under-
taking such court or judge shall order the at-
tachment to be continued, and, in his discre-
tion, may order the injunction asked to-be al-
lowed -or that before granted to be continued
until the decision of the -appeal unless the re-
spondent:shall, at any time pending the appeal,
give an undertaking, with sufficient surety in a
sum to be fixed by such court or judge, to abide
and perform any final judgment that shall be
rendered in favor of such appellant in the :ac-
tion; but may at any time subsequently vacate
such-order if the appeal be not diligently prose-
cuted. ' S
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274.26 . When no undertaking required on
appeal; security. When the state, or any state
officer, or state board, in a purely official capac-
ity, or any town, county, school district or mu-
nicipal corporatlon within the state shall take
an appeal, service of the notice of appeal shall
perfect the appeal and stay the execution or per-
formance of the judgment or order appealed
from, .and no undertaking need be given. But
the appellate court or tribunal may, on motion,
require security to be given in such form and
manner as it shall prescribe as a condition of
the further prosecution of the appeal.

274.27 Appeals, proceeding if sureties in-
solvent. The supreme court, upon satisfactory
proof that any of the sureties to any undertak-
ing given under this chapter has become insol-
vent or that his circumstances have so changed
that there is reason to fear that the undertaking
is insufficient security, may require the appel-
lant to file and serve a new undertaking, with
such surety and within such time as shall be
prescribed, and that in default thereof the ap-
peal shall be dismissed or the stay of proceed-
ings vacated,

274.28 Undertakings, how executed; stay
of proceedings. The undertakings required by
this chapter may be in one instrument or sev-
eral, at the option of the appellant; the original
miust be filed with the notice of appeal, and a
copy, showing the residence of the sureties,
must be served with the notice of appeal. When
the sum or effect of any undertaking is required
under the foregoing provisions to be fixed by
the court or judge, at least twenty-four hours’
notice of the application therefor shall be given
the adverse party. When the court or the judge
thereof from which the appeal istaken or de-
sired to be taken shall neglect or refuse to make
any order or direction, not wholly discretion-
ary, necessary to enable the appellant to stay
proceedings upon an appeal the supreme court
or one of the justices thereof shall make such
order or direction. ,

274.29 Sureties on undertakings to jus-
tify; may be excepted to. An undertaking
upon an appeal shall be of no effect unless it
shall be accompanied’ by the affidavit of the
sureties, in which each surety shall state that he
is worth a certain sum mentioned in such affi-
davit, over and above all his debts and liabili-
ties, in property within this state not by law
exempt from execution, and which sums so
sworn to shall, in the aggregate, be double the
amount specified in said undertaking. The re-
spondent may except to the sufficiency of the
uretles within twenty days after service of a
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copy of the undertaking, and unless they or
other sureties justify in the manner prescribed
in sections 264.17, 264.18 and 264.19, within
ten days thereafter, the appeal shall be regarded
as if no undertaking had been given. The justifi-
cation shall be upon a notice of not less than
five days.

274.30 Judgment stayed when appeal
perfected. Whenever an appeal shall have been
perfected and the proper undertaking given or
other act done, prescribed by this chapter, to
stay the execution or performance of the judg-
ment or order appealed from, all further pro-
ceedings thereon shall be thereby stayed ac-
cordingly, except that the court below may pro-
ceed upon any other matter included in the
action, not affected by the judgment or order
appealed from, and except that the court or pre-
siding judge thereof may order perishable prop-
erty, held under the judgment or order appealed
from, to be sold, and the proceeds paid into
court to abide the event.

274.31 Affirmance; reference to ascer-
tain damages; breach of undertaking; judg-
ment against sureties. (1) When the damages
to be paid by the appellant, on affirmance of the

judgment or-order appealed from, pursuant to

any undertaking are not fixed by the: supreme
court, the trial court may, after the remittitur is
filed, assess or order a reference to ascertain
such damages, the expense of which shall be
included and recoverable with such damages
and failure for thirty days to pay the same shall
be a breach of the undertaking. A neglect for
thirty days after. the affirmance on appeal of a
money judgment, to pay as directed on such
affirmance, shall be a breach of the appeal un-
dertaking.

(2) The dismissal of an appeal or writ of error,
unless the court shall otherwise order, shall
render the sureties upon any undertaking given
under this chapter liable in the same manner and
to the same extent as if the judgment or order
had been affirmed. Where the supreme court
shall give judgment against the appellant or the
plaintiff in error upon a money judgment and
either party shall have given an undertaking in
the court below such judgment shall be entered
in such court, on the remittitur being filed,
against the appellant or the plaintiff in error and
his sureties jointly; but it shall not be collected
of the sureties if the officer to- whom an execu-
tion is directed can find sufficient property of the
principal to satisfy the same, and the execution
shall so direct.
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274.32 Amendments. When a party shall
in good faith give notice of appeal and shall
omit, through mistake or accident, to do any
other act necessary to perfect the appeal or
make it effectual or to stay proceedings, the
court from which the appeal is taken or the pre-
siding judge thereof, or the supreme court or
one of the justices thereof, may permit an
amendment or the proper act to be done, on
such terms as may be just.

274.33 Appealable orders. The following
orders when made by the court may be ap-
pealed to the supreme court:

(1) An order affecting a substantial right,
made in any action, when such order in effect
determines the action and prevents a judgment
from which an appeal might be taken.

“(2) A final order affecting a substantial right:

(a) Made in special proceedings, without re-
gard to whether the proceedings involve new or
old rights, remedies or proceedings and whether
or not the right to appeal is given by the statutes
which created the right, remedy or proceedings,
or ‘

(b) Made upon a summary application in an
action after judgment.

(3) When an order grants, 1efuses, continues
or modifies a provisional remedy or grants, re-
fuses, modifies or dissolves an injunction, sets
aside or dismisses a writ of attachment, grants a
new: trial or sustains or overrules a demurrer,
decides a question of jurisdiction, grants or de-
nies -a.-motion for stay of proceeding under s.
262.19, determines an issue submitted under s.
263.225, or denies an application for summary
judgment, but no order-of the circuit court shall
be considered appealable which simply reverses
or affirms an order of the civil court of Milwau-
kee county, unless the order of the civil court
grants, refuses, continues, modifies or dissolves
a provisional remedy or injunction.

(3m) A party on whose motion a new trial has
been ordered may nevertheless appeal from such
order for the purpose of reviewing a denial of his
motion after verdict: for judgment notwith-
standing the verdict or to change answers in the
verdict.

-(4) Orders made by the court vacating or re-
fusmg to set aside orders made at chambers,
where an appeal might have been taken in case
the order so made at chambers had been made
by the court in the first instance. For the purpose
of appealing from an order either party may
require the order to be entered by the clerk of
record.
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274.34 Appeals, intermediate orders may
be reviewed. Upon an appeal from a judg-
ment, and upon a writ of error, the supreme
court may review any intermediate order which
involves the merits and necessarily affects the

judgment, appearing upon the record.

274.35 Reversal, affirmance or modifica-
tion of judgment; how remitted, clerk’s fees.
(1) Upon an appeal from a judgment or order
or upon a writ of error the supreme court may
reverse, affirm or modify the judgment or or-
der, and as to any or all of the parties; and may
order a new trial; and if the appeal is from a
part of a judgment or order may reverse, affirm
or modify as to the part appealed from. In all
cases the supreme court shall remit its judg-
ment or decision to the court below and there-
upon the court below shall proceed in accord-
ance therewith.

(2) The clerk of the supreme court shall remit
to such court the papers transmitted to the su-
preme court on the appeal or writ of error, to-
gether with the judgment or decision of the su-
preme court thereon, within sixty days after the
same is made, unless there is a motion for a
rehearing. In case a motion for a rehearing is
denied the papers shall be transmitted within
twenty days after such denial.

(3) The clerk of the supreme court shall, ex-
cept when the order or judgment is affirmed,
also transmit with the papers so returned by him
a certified copy of the opinion of the supreme
court, and his fees for such copy shall be taxed
with his other fees in the case.

274.36 Further proceedings in trial court.
When the record and remittitur are received in
the trial court:

(1).If the trial judge is ordered to take specific
action, he shall do so as soon as possible.

(2) If a new trial is ordered, the clerk of the
trial court, upon receipt of the remitted record,
shall place the matter on the trial calendar.

(3) If action or proceedings other than those
mentioned in subs. (1).or (2) is .ordered, any
party may, within one year after receipt of the
remitted r_écord by the clerk of the trial court,
make appropriate motion for further proceed-
ings. An extension of the one-year period may be
granted, on notice, by the trial court, if the order
is entered during the one-year period. If further
proceedings are not so initiated, the action may

be dismissed.

Cross References: For disposition after remittitur of
pending motion for new trial, see 270 49 [¢3)

Opmxon of supreme court to be sent to tr ial court in case
of reversal, see 251.16
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274.37 Judgments; application to re-
verse or set aside; new trial; reversible er-
rors. No judgment shall be reversed or set aside
or new trial granted in any action or proceed-
ing, civil or criminal, on the ground of misdi-
rection of the jury, or the improper admission
of evidence, or for error as to any matter of
pleading or procedure, unless in the opinion of

APPEALS 274.37

the court to which the application is made, after
an examination of the entire action or proceed-
ing, it shall appear that the error complained of
has affected the substantial rights of the party
seeking to reverse or set aside the judgment, or

to secure the new trial.
Cross Reference: For discretionary reversal by supreme
court in interest of justice, see 251.09.
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