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CHAPTER 853
,

WILLS
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853 .01 Capacity to make or revoke a will spouse are invalid to the extent that such provi-
Any person of sound mind 18 years of age or sions in the aggregate exceed in value what the
older may make and revoke a will, witness or his spouse would have received had

the testator died intestate .. Valuation is to be
853.03 Execution of wills. Every will in or- made as of testator's death,
der to be validly executed must be in writing (3) An attesting witness is interested only if
and executed with the following formalities : ' the willl givess to him or his spouse some personal

(1) I t must be signed (a) by the testator, or (b) and beneficial interest . The following are not
in the testator's name by one of the witnesses or interests which are personal and beneficial :
some other person at the testator's express direc- (a) A provision for employment as executor or
tion and in his presence, such a proxy signing trustee or in some other capacity after death of
either to take place or, to be acknowledged by the the testator and a provision for compensation at
testator in the presence of the witnesses ; and a rate or in an amount not greater than that

(2) It must be signed by 2 or more witnesses usual for the services to be performed ;
in the presence of the testator and in the pres-

of each other
. (b) A provision which would have conferred

cute no benefit if the testator had died immediately
853 .05 Execution of wills outside the following execution of the will.,
state orr by nonresidents within this state. A 853 .09 Deposit of will in county court dur-
will is validly executed if it is in writing, ere- ing testator 's lifetime . (1) DEPOSIT OF wiL,LLcuted according to s . 85103 or if it is in writing
and executed in accordance with either of the Any testator may deposit his will with the regis-
following. (a) the law of the place where the ter in probate of the county court of the county

will is executed; or (b) the law of the place where he resides
., The will shall be sealed in an

where the testator is domiciled at the time of envelope with the name of the testator, his ad-
execution of the will, Anyy such will has the dress, and the date of deposit noted thereon . If'
same effect as if executed in this state in compli- the will is deposited by a person other than the
ante with s . 853 testator, that fact also shall be noted on the en-

velope. The size of the envelope may be regu-
853 .07 Witnesses. (1) Any person who, at lated by the register 'in probate to provide uni-
the time of execution of'the will, would be tom- fortuity and ease of' filing
petent to testify as a witness in court to the facts (2) DUTY OF REGISTER IN PROBATE. The
relating to execution may act as a witness to the register in probate shall issue a receipt for the
will . Subsequent incompetency of a witness is deposit of the will and shall maintain a registry
not a ground for denial of probate if the execu- of all wills deposited . The original will, unless
tion of the will is otherwise satisfactorily withdrawn under sub . (3) ox' opened in accord-
proved;, ance with s.. 856.03 after death of the testator,

(2) A will is not invalidated because signed by shall be kept on file for a period of 25 years
an interested witness ; but, unless the will is also from the date of deposit ;; thereafter the register
signed by 2 disinterested witnesses, any benefi- may either retain the original will or open the
cial provisions of the will for a witness or his envelope, copy or reproduce thee will for confi-
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dential record storage purposes by microfilm or convincing evidence that the testator intended
other method of comparable rettievability and to revive the prior will, codicil or part ; or (b) if"
destroy the original . If satisfactorily identified, the revoking instrument is a codicil which re-
the reproduction is admissible in court for, pro- yoked only a part of the will by inconsistency
bate or, any other' purpose the same as the otigi- and not expressly, and the evidence is insuffi-
nal document. Wills deposited with the county ' cient to prove that the testator intended no
judge under former s . 238 .15 (Stats.,1967) shall revival . Proof of testator's statements at or after
be transferred to the register in probate and be- the act of revocation is admissible to establish
come subject to this section. intent.. A will, codicil or part cannot be revived
(3) WITHDRAWAL. A testator may withdraw under this subsection unless the original will or

his will during his lifetime, but the register in codicil is produced in court,
probate shall deliver the will only to the testator

853.11 Revocation. (1) SUBSEQUENT
WRITING OR PHYSICAL. ACT. A will is revoked
in whole or in part by :

(a) A subsequent will, codicil or other instxu-
ment which is executed in compliance with s . .
85 .3 .0.3 or 853,05 and which revokes the prior
will or, a part thereof expressly or by inconsist-
ency; or

(b) Burning, tearing, canceling. or obliterating
the will or, part, with the intent to revoke, by the
testator or by some person in the testator's pres-
ence and by his direction .,

(2) SUBSEQUENT MARRIAGE.. A will is T C-
voked by the subsequent marriage of the testa-
tor if the testator, is survived by his spouse, un-
less :

(a) The will indicates an intent that it not be
revoked by subsequent marriage or' was drafted
under circumstances indicating that it was in
contemplation of the marriage or makes provi-
sion for issue of the decedent ; or

(b) Testator and the spouse have entered into
a contract before or after marriage, which makes
provision for the spouse or provides that the
spouse is to have no rights in the estate of the
testator :

(.3) ANNULMENT OR DIVORCE. Any pI'OVl -
sion in a will in favor of the testator's spouse is
revoked by an annulment of the marriage to
such spouse or by an absolute divorce .,
(4) OTHER METHODS OF REVOCATION, A

will is revoked only as provided in this section . .
(5) DEPENDENT RELATIVE REVOCATION .

Except as modified by sub .. (6) this section is
not intended to change in any manner the doc-
trine of dependent relative revocation .,

(6) REVIVAL, When a will, codicil or part
thereofhas been revoked by a subsequent will,
codicil or other instrument under sub. . (1) (a),
the later revocation of the revoking instrument
by act under sub. (1) (b) revives the prior will or
codicil or part thereof: (a) if there is clear and

853.15 Equitable election i f wi ll attempts
to dispose of property belong i ng to benefi -
ciary. ( I ) NECESSITY FOR ELECTION . If a will
gives a bequest or' devise to one beneficiary and
also clearly purports to give to another benefici-
ary a property interest which' does not pass un-
der the will but belongs to the first beneficiary
by rightt of ownership, survivorship, beneficiary
designation or otherwise, the first beneficiary
must elect either' to take under the will and
transfer his property interest in accordance
with the will, or to retain his property interest
and not take under, the will . I f he elects not to
take under the will, the bequest or devise given
him under the will is to be assigned by the court
to the other beneficiary in lieu of the property
interest which does not pass under, the will., But
this section does not require an election in any
case where the property interest belongs to the
first beneficiary by reason of ti transfer or benefi-
ciary designation made by the decedent after
the execution of the will . This section does not
apply to thee elective right of the surviving
spouse under s.. 861 . .05.

(2) PROCEDURE FOR ELECTION.. If an elec-
tion is required under sub. (1), the following
provisions apply:

(a) The court may by order, set a time within
which the beneficiary is required to file with the
court a written election either to take under the
will and forego, waive or transfer his property
interest in favor' of the other person to whom it
is given by the will, or to retain such property
interest and not take under the will . The time set

When wil l is contractua l. (1) Apersonally or to a person duly authorized to
withdraw it for the testator, by a writing signed contract not to revoke a will can be established
by the testator and 2 witnesses other' than the only by: (a) provisions of the will itself

authorized. ciently stating the contract ; (b) an express refer-

853.13

suffi-
ciently
ence in the will to such a contract and evidence
proving the terms of the contract ; or (c) if the
will makes no reference to a contract, clear , and
convincing; evidence apart from the will .

(2) This section applies to a ;joint will (except
if one of the testators has died pr ior, to Apr i l 1,
1971) as well as to any other will;; there is no
presumption that thee testators of a joint will
have contracted not to revoke it.
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shall be not earlier than one month after the 25, 1969, by persons who die on or after that
necessity for such an election and the nature of date . This section creates no implication of inva-
the interest given to the beneficiary under the lidity as to any designation or assignment, of the
will have been determined., nature described in sub, (1), made by any person

(b) If a written election by the beneficiary to who dies before that date or as to any declaxa-
take under the will and transfer his property tion, agreement or contract for the payment of
interest in accordance with the will has not been money or other transfer of property at death not
filed with the court within the time set by order, specified under sub . . (1),
or if no order, setting a time has been entered,

853 . 19 Advancement in testate estate .
then prior'r to the final judgment, the beneficiary (1) WHEN GIFT DURING LIFE IS DEDUCTED
is deemed to have elected not to take under the FROM WILL . If a testator by his will makes awill .
'(c) Except as provided above, participation in provision for a beneficiaryy and later makess agift during lifetime to that, beneficiary, the gift

the administration by thee beneficiary does not is ;not to be deducted from the provision in the
constitute an election to take under the will . will as an advance unless : (a) the testator by his

853 . 17 Effect of will provision changing will provides for deduction of the gift, or (b) the

beneficiary of life insurance or annuity . (1) testator by writing clearly states that the gift is
Any provision in a will which purports to name an advance, whether or not such writing is con-

a different beneficiary of a life insurance or an- temporaneous with the gift, or (c) the benefici-
nuity contract than the beneficiary properly ary, states by writing or in court that the gift
designated in accordance with the contract with was an advance
the issuing company, or its bylaws, is ineffective (2) ADVANCE WHEN GIFT LAPSES, If the
to change the contract beneficiary unless the provision in the will fails because of'the death of
contract or the company's bylaws authorizes the beneficiary, and issue of that beneficiary
such a change by will, take by the terms of a substitutional gift in the

(2) This section doess not prevent the court will or by reason of s,'853,27, the provision in
from requiring the contract beneficiary to elect the will to which the issue become entitled shall
under s. 853

.15 in order to take property under be reduced by the amount of the advance unless

the will
; nor does it apply to naming a,testamen- the contrary intent is apparent from the will or

tart' trustee as designated by a life insurance the writing by the testator evidencing the ad-
policy under s . 231.,49, vance

Note : Chap. 424, laws of 19 6 9, amends sub. (2) by substi- (3) VALUATION. The value of a gif t 25tab-
tuting "s . 70109" for the reference to "s„ 23 1 .49" ; effective fished as an advance under sub . (1) is deter-
July i, 1971 mined as of the time when the beneficiary

.853.18 Designation of benef i ciary , payee comes into possession or enjoyment of the prop-

or owner . (1) The written designation 'in ac- erty advanced, or the time of death of'the testa-

cordance with the terms of any insurance, an- for if that occurs first,
nuity or endowment contract, or in any agree- 853 .21 Renunciation 'n of gift under will.
ment issued or entered into by an insurance Any person to whom property is given by the
company in connection therewith, supplemen- terms of a will may renounce all of the prop-
tal thereto or in settlement thereof, or the writ- city, or any part of such property unless the
ten designation made under a contract, plan, will expressly prohibits partial renunciation, by
system of trust providing for pension, retire- filing a signed declaration of renunciation with
ment, deferred compensation, stock bonus, the probate court and serving a copy . on the
profit-sharing or death benefits, or an employ- personal representative within 180 days from
ment or, commission contract, of any person to admission of` the will to `probate . For cause
be a beneficiary, payee or owner of any right, shown, the court may grant additional time by
title or interest thereunder upon the death of order entered within or after the 180-day pe-
anothei, or any assignment of rights under any nod Property includes rights of'a beneficiary of
of the foregoing, shall not be subject to or de- a trust under- the will, including right to receive
feated or impaired by any statute or rule of law discretionary or contingent distributions ; and
governing the transfer of property by will, gift any, provision in the will attempting to restrict
or intestacy, even though such designation or alienability of the interest of a beneficiary,
assignment is revocable or the rights of such whether under a trust or :otherwise, does not
beneficiary, payee ; owner or assignee are other- restrict the power to renounce such interest un-
wise subject to def'easance, der this section, ; Unless the will, provides other-

(2) This section applies to such designations wise, no interest in the property renounced
or assignments made either before or after June vests in such person, but the renounced prop-
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erty passes as if such person had predeceased the living at the time of execution of" the will from
testator . However, a renunciation is invalid to any share under the will, or (c) the testator pro
the extent that the person renouncing has prior vided for the subsequently born or adopted
to filing the renunciation effectively assigned or child by transfers outside the will and the intent
contracted to assignn the renounced property, if that the transfers be in lieu of a testamentary
prior to entry of the final judgment, or earlier gift is either' shown by statements of the testator
distribution by the personal representative in re- or `inferred from the amount of the transfers
liance on the renunciation, the assignee files with and other circumstances, or (d) in any other
the probate court a copy of the assignment or case it appears from the will' or, evidence outside
contract and serves a copy on the personal repre- the will that the omission was intentional . If a
sentative child entitled to a share under this section dies

before the testator, and the child leaves issue
853 .23 Renunciation of power of appo i nt- who survive the testator; the issue who repre-
ment or appointed property. (1) If a will pur- sent the child are entitled to his share,
ports to create any power of appointment, as (2) LIVING I SSUE OMITTED BY MISTAKE . . If
defined in s.. 232,01 (1), the donee may re- clear and convincing evidence proves that by
pounce the power entirely, or partially re- mistake or accident the testator failed to pro-
nounce to the same extent that he may partially vide in his will for a child living at the time of
release the power under s . 232.09 (1) (b), by making of the will, ox .for, the issue of any then
filing a renunciation in the manner and time deceased child, the child or, issue is entitled to
provided in s. 853„21 . To the extent that he re- receive a share in the estate of the testator equal
pounces, the power is deemed not to have been in value to the share which he or they would
created in the donee at any time .. have received if the testator had died intestate . .

(2) Unless the will expressly providess other- But failure to mention a child or issue in the
wise,, any personn to whom property is appointed will is not in itself evidence of mistake or acci-
by will may renounce all or any part of the prop- dent . .
erty by, filing a renunciation as provided in s, . (3) TIME F OR PRESENTING DEMAND FOR RE-
853.21 within 180 days from admissionn to pro- LIEF . A demand for relief under this section
bate of the will making the appointment: The must be presented to the court in writing not
renounced property or part passes : (a) if the do- later than (a) entry of the final judgment, or (b)
nee has made an alternate appointment to take 6 months after allowance of the will, whichever
effect in event of renunciation, to the alternate first occurs .,
appointee; (b) if no alternate appointment is (4) FROM WHAT ESTATE SHARE IS TO BE
made and the power is a general power as de- iAxErr . Except as provided in sub . (5), the
fined in s. 232 01 (4), in the same manner as if court shall in its final,judgment assign the share
the donee owned the appointed property; (c) if provided by this section :
no alternate appointment is made and the power (a) From any intestate property first ;is not general, as if no appointment had been
made to the renouncing person . (b) The balance from each of the beneficiaries

(3),A general renunciation of all interest un- under the will in proportion to the value of'theestate each would have received under the will
der a will is construed to include any power of as written unless the obvious intention of the
appointment and any appointed property unless testator in relation to some specific gift or otherthe renunciation expressly provides otherwise. provision in the will would thereby be defeated,Not e: Chap . 424, laws of 1969, amends sub . (1) by substi-
tuting "°s 7o2.oi(i)" for the reference to "s . 232 01(l)" and in which case thee courtt may adopt a different
"s. 702 o4(r)(ti)° for the reference to "s . 232 :09(1)(b) °° and apportionment and may exempt a specific gift oramends sub .. (2) by substituting "s. 702.01(4)" for the refer-

.. provision.ence to "s. . 232..01(4)",,effective July 1, 1971 other"
(5) DISCRETIONARY POWER OF COURT TO

853.25 Unintent ional failure to provide ASS IGN DIFFERENT SHARE : If in any case under
for issue of testator. (1) CHILDREN BORN OR sub. (1) or (2) the court determines that the
ADOPTED AFTER MAKING OF THE wiLL . If a intestate share is a larger amount than the testa-
testator fails to provide in his will for, any child for would have wanted to provide for the omit-
born or adopted' after the making of the will, ted child or issue of a deceased child, because it
that child is entitled to receive a share in the exceeds the value of a provision for another
estate of the testator equal in value to the share child or for issue of a deceased childd under the
which the child would have received if the tes- will, or that assignment of the intestate share
fator, had died intestate, unless (a) the testator would unduly disrupt the testamentary scheme,
left all or substantially all of his estate to the the court may in its final ,judgment make such
mother of the child, or (b) the testator elimi- provision for the omitted child or issue out of
nated all of his children known to him to be the estate as it deems would best accord with
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trust or common trust fund, and bonds or other
obligations of the United States, any state, other
governmental unit or agency, foreign or domes-
tic .

853.35 Nonademption of specif ic g ifts in
certain cases. (1) SCOPE of SECTION It is the
intent of'this section to abolish the common law
doctrine of ademption by extinctionn in the situ-
ations governed by this section . This section is
inapplicable if the intent that the gift fail under
the particular circumstances appear in the will,
or, if the testator during his lifetime gives prop-
erty to the specific beneficiary with the intent of
satisfying the specific gift. Whenever the subject
of" the specific gift is property only part of
which is destroyed, damaged, sold or con-
demned, the specific gift of any remaining inter-
est in the property owned by the testator at the
time of his death is not affected by this section ;
but this section applies to the part which would
have been adeemed under the common law by
the destruction, damage, ., sale of condemnation .

(2) PROCEEDS OF INSURANCE ON PROPERTY . .
I f insured property which is the subject of a
specific gift is destroyed, damaged, lost, stolen
or otherwise subject to any casualty compensa-
ble by insurance, the specific beneficiary has the
right to : (a) any insurance proceeds paid to the
personal representative after death of the testa-
toi ; with the incidents of the specific gift ; and
(b) ageneral -pecuniary legacy equivalent to any
insurance proceeds paid to the testator within
one year of his death; but the amount hereun-
der is reduced by any amount expended or in-
curred by the testator in restoration or repair of
the property.

(3) PROCEEDS OF SALE : If property which is
the subject of a specific gift is sold by the testa-
tor within 2 years of his death, the specific ben-
eficiary has the right to : (a) any balance of the
purchase price unpaid at the time of death (in-
cluding any security interest in the property
and interest accruing before death), if part of
the estate, with the incidents of the specific gift ;
and (b) a general pecuniary legacy equivalent to
the amount of the purchase price paid to the
testator within one year of his death .. Accept-
ance of a promissory note of the purchaser or a
3rd party is not considered payment, but pay-
ment on the note is payment on the purchase
price; and for purposes of'this section property
is considered sold as of the date when a valid
contract of sale is made.. Sale by an agent of the
testator or by a trustee under a revocable living
trust created by the testator, the principal of
which is to be paid to the personal representa-
tive or estate of the testator on his death, is a
sale by the testator for purposes of"this section . .

853 .33 Gift of secur ities construed as
specific . Every gift of a stated number, of
shares or amount of securities is construed to be
a specific gift if the testator owned the same or
a greater number of shares or amount of the
securities at the time of execution of the will,
even though the will does not describe the secu-
iities more specifically or qualify the descrip-
tion by a possessive pronoun such as "my", un-
less the will expressly empowers the personal
representative to purchase securities to satisfy
the bequest . "Securities" is used in this section
in the broadest possible sense and includes but
is not limited to stocks, bonds and corporate
securities of any kind, shares in an investment

the probable intent of the testator', such as as-
signment, outr ight or in trust, of any amount
lessthan the intestate share but approximating
the value of' the interest of ' other issue, or modifi-
cation of the provisions of a testamentary trust
for other issue to include the omitted child or
issue .

853 .27 Rights of issue of beneficiary dy -
ing before testator (lapse). (1) Unless a con-
trary intent is indicated by the will, if provision
in the will is made for any relative of the testa-
tor and the relative dies before the testator and
leaves issue who survivethe testator, then the
issue as represent the deceased relative are sub-
stituted for him under' the will and take the
same interest as he would have taken had he
survived the testator .

(2) For purposes of this section, a provision in
the will means :

(a) A gift to an individual whether he is dead
at the time ofthe making of'the will or dies after
the making of the will;

(b) A share in a class gift only if a member, of
the class diess after the making of the will ; or

(c) An appointment by the testator under any
power of appointment, unless the issue who
would take under this section could not have
been appointees under the terms of the power.

853 .29 After-acquired property . A will is
presumed to pass all property which the testa-
tor owns at his death and which he has power
to transmit by will, including property acquired
after the execution of the will .

853.31 Presumption that will passes all of
testator ' s interest in property. Any gift of
property by will is presumed to pass all the es-
tate or interest which the testator could law-
fully will in the property unless it clearly ap-
pears by the will, interpreted in light of the sur-
rounding circumstances, that the testator
intended topass a less estate or interest ..
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(4) CONDEMNATION AWARD, If property petent and survives such adjudication for a pe-
which is the subject of a specific gift is taken by riod of one year ; but in such event sale by a
condemnation prior, to the testator's death, the guardian or conservator within 2 years of te-
specific beneficiary has the right to : (a) any stators death is a sale by the testator- within the
amount of the condemnation award unpaid at meaning of sub, (3),
the time of death, with the incidents of the spe- (6) SECURITIES If' securities are specifically
cific gift ; and (b) a generall pecuniary legacy willed to a beneficiary, and subsequent to exe-
equivalent to the amount of an award paid to cution of thee will, other, securities in the same
the testatorr within one year, of his death .. In the or another entity are distributed to the testator
event of an appeal in a condemnation proceed- by, reason of his ownership of the specifically
ing, the award is for purposes of thiss section bequeathed securities and as a result of a partial
limited to the amount established on the appeal ., liquidation, stock dividend, stock split, merger,
Acceptance of an agreed price or a jurisdic- consolidation, reorganization, xecapitalization,
tional offer is a sale within the meaning of sub, redemption, .exchange, or any other similar
(3). transaction, and if such other securities are part

(5) SALE BY GUARDIAN OR CONSERVATOR of teSt3tOT '& estate at death, the specificc gift is
of iNCOMrE7EN7. If'property which is the sub- deemed to include the additional or substituted
ject of a specific gift is sold by a guardian or securities . "Securities" has the same meaning as
conservator of the testator or a condemnation in s . 853 .33 .,
award or insurance proceeds 8i'2 paid to a (7) REDUCTION OF RECOVERY BY REASON
guardian or conservator, the specific beneficiary OF EXPENSES AND TAXES . . Throughout this sec-
has the right to a general pecuniary legacy tion the amount the specific beneficiary receives
equivalent to the proceeds of the sale or, the is reduced by any expenses of the sale or' of
condemnation award as defined in sub . (4) or' collection of'pr. oceeds of insurance, sale, or con-
the insurance proceeds, reduced by any amount demnation award and by any amount by which
expended or incurred in restoration or repair of the income tax of the decedent or' his estate is
the property. This provision does not apply if" increased by reason of items covered by this
testator subsequent to the sale or award or, re- section, Expenses include legal fees paid or in-
ceipt of'insuranee proceeds is adjudicated com- curred
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