Electronically scanned images of the published statutes.

971.01 PROCEEDINGS BEFORE AND AT TRIAL

4054

CHAPTER ‘971
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971.04 . Defendant to be present
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971.06  Pleas.
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971.17  Legal effect of finding of not guilty because of

mental disease or defect

971.175 Sequential order. of proof.
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971.20  Substitution of judge. .

971.21  Eligibility of judge to conduct trial

971.22 - Change of place of trial.

97123 . Discovery and 1nspect10n
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971.26 -Formal defects.

971.27  Lost information; complamt or indictment.
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97129 Amending the charge

971.30  Motion defined.
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971.01 Filing of the information. (1) The
district attorney shall examine all facts and cir-
cumstances connected with any preliminary ex-
amination touching the commission of any
crime if the defendant has been bound over for
trial and, subject to s. 970.03 (10), shall file an
information according to the evidence on such
examination subscribing his name thereto.

(2) The information shall be filed with the
clerk within 30 days after the completion of the
preliminary examination or waiver thereof ex-
cept that the district attorney may move the
court wherein the information is to be filed for
an order extending the period for filing such
information for cause. Notice of such motion
shall be given the defendant. Failure to file the
information within such time shall entitle the
defendant to have the action dismissed without
prejudice.

971.02 Preliminary examination; when a
prerequisite to information. (1) No informa-
tion shall be filed until the defendant has had a
preliminary examination unless he waives such
examination, except that informations may be
filed without an examination against defendants
who are involuntarily returned to the state un-
der ch. 976 and against corporations, The omis-
sion of the preliminary examination shall not
invalidate any information unless the defendant
moves to dismiss prior to the entry of a plea.

(2) Upon motion and for cause shown, the
trial court may remand the case for a prelimi-
nary examination. “Cause” means:

(a) The preliminary examination was waived;
and

(b) Defendant did not have advice of counsel
prior to such waiver; and

(c) Defendant denies that probable cause ex-
ists to hold him for trial; and =

(d) Defendant intends to plead not guilty.

971.03 Form of information. The informa-
tion may be in the following form:
STATE OF WISCONSIN,
.. County,
n .... Court.
The State of Wisconsin
V.

.. (Name of defendant).

I, .... district attorney for said county, hereby
inform the court that on the .... day of ...., in the
year 19.., at said county the defendant did (state

the crime) .... contrary to section ...; of the stat-
utes.
Dated ...., 19..,

.. District Attorney

971.04 Defendant to be present. (1) Ex-
cept as provided in subs. (2) And (3), the de-
fendant shall be present:

(a) At the arraignment;

(b) At trial;

(c) At all proceedings when the j ]ury is being
selected;

(d) At any evidentiary hearing;

(e) At any view by the jury;

(f) When the jury returns its verdict;
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< (g): At the pronouncement of judgment and
the imposition of sentence;

(h) At any other proceedmg when ordered by
the court.

'(2) A defendant char ged with a misdemeanor
may authorize his attorney in writing to act on
his behalf in any manner; with leave of the court,
and be excused from attendance at any or all
proceedings.
 (3) I the defendant is present at the beginning
of the trial and shall thereafter, during the
progress of the trial or before the verdict of the
jury has been returned 1nto court, voluntarily
absent himself from the. presence of the court
without leave of the court, the trial or return of
verdict. of the jury in the case shall not thereby
be postponed or delayed, but the trial or submis-
sion of said case to the jury for verdict and the
return of verdict thereon, if required, shall pro-
ceed in all respects as though the defendant were
present in court at all times.

971.05 Arraignment. The arraignment
shall be in the trial court and shall be conducted
in the followmg manner:
(1) The arralgnment shall be in open court.
(2) If the defendant appears for arraignment
without counsel, the court shall advise him of his
right to counsél as provided in s. 970.02.

(3)" The district attorney-shall deliver to the
defendant a copy-of the indictment or informa-
tion in felony cases and in all cases shall read the
indictment, information or.complaint to the de-
fendant unless the defendant waives such read-
ing. Thereupon the court shall ask him his plea.

(4) The. defendant then shall plead unless in
accordance with s. 971.31 he has filed a motion
which requires determination before thé entry of
a plea. The court may extend the time for the
filing of such motion.

971.06 Pleas. (1) A defendant charged with
a'criminal ‘offense may plead as follows:

(a) Guilty. ‘

(b) Not guilty.

() No contest sub]ect to the approval of the
court.
- (d) Not guilty/ by réason of mental disease or
defect. This plea may be joined with a plea of not
guilty. If it is not so joined, this plea admits that
but for lack of mental capacity the defendant
committed all the essential elements of the of-
fense charged in the indictment, information or
complaint. ,

() If a defendant stands mute or refuses to
plead, the court shall direct the entry of a plea
of not guilty on his behalf.
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971.07 -Multiple defendants. Defendants
who are jointly charged may be arraigned sepa-
rately or together, in the discretion of the court.

971.08 Pleas of guilty and no contest;
withdrawal thereof. (1) Before the court ac-
cepts a plea of guilty or no contest, it shall:

(a) Address the defendant personally and de-
termine that the plea is made voluntarily with
understanding of the nature of the charge and
the potential punishment if convicted; and

(b) Make such inquiry as satisfies it that the
‘defendant in fact committed the crime charged.

(2) The court shall not permit the withdrawal
of a plea of guilty or no contest later than 120
days after conviction.

(3) Any plea of guilty which is not accepted
by the court or which is subsequently permitted
to be withdrawn shall not be used against the
defendant in a subsequent action.

971.09 Plea of guilty to offenses commit-
ted in several counties. (1) Any person who
admits that he has:committed felonies or viola-
tions of s.°943.24, or both, in the county in
which he is in custody and also in another
county . in this state, may -apply to the district
attorney of the county in which he is in custody
to be charged with those crimes so that he may
plead guilty and be sentenced -for them in the
county of custody. The application shall. con-
tain a description of all admitted crimes and the
name of the county in which each was commit-
ted.

(2) Upon receipt of the application the district
attorney shall prepare an information charging
all, the admitted crimes and . naming in each
count the county where each was committed. He
shall send a copy of the information to the dis-
trict attorney of each other county in which the
defendant admits he committed crimes, together
with a statement that the defendant has applied
to plead guilty in the county of custody. Upon
receipt of the information ‘and statement, the
district attorney.of the other county may execute
a consent in writing allowing the defendant to
enter a plea of guilty in the county of custody,
to the crime ‘charged in the information and
committed in'the other county, and send it to the
district attorney who prepared the information.

(3) The district attorney shall file the informa-
tion in any court of his county having jurisdic-
tion-to-try or aceept a plea of guilty to the most
serious crime alleged therein as to which, if al-
leged to have been committed in another county,
the district attorney of that county has executed
a consent as provided in sub. (2). The defendant
then may enter a plea of guilty to all offenses
alleged to have been committed in the county
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where the court is located and to-all offenses
alleged to'have been committed in‘other counties
as to which the district attorney has executed a
consent under sub. (2). Before entering his plea
of guilty, the defendant shall waive in writing
any right to be tried in the county where the
crime was committed. The district attorney of
the county where the crime was committed need
not be’ present when the plea is made but his
written consent shall be filed with the court.

(4) Thereupon the court shall enter such Jjudg-
ment, the same as though all the crimes charged
were alleged to have been committed in the
county where the court is located, whether or
not the court has jurisdiction to try all those
crimes to which the defendant has pleaded guilty
under this section.

.(5) The county where the plea is made shall
pay the costs of prosecution if the defendant
does not pay them, and is entitled to retain fees
for receiving: and paying to the state any'fine
which may be paid by the defendant.. The clerk
where the. plea is.made shall file a copy of the
judgment of conviction with the clerk in each
county: where a crime-covered by the plea was
committed. The : district attorney shall then
move to dismiss any charges covered by the plea
of ‘guilty, which are pending against the defénd-
ant ini his county, and the same shall thereupon
be’ dlsmlssed

971.10 Speedy trlal (1) In: mlsdemeanor
actions trial shall commence within 60 days
from the date of the defendant’s initial appear-
ance in court.

(2) (a) The trial of a defendant charged with
a felony shall commence within 90 days from'the
date‘trial is demanded by any party in writing or
on the record. The demand may not be 'made
until after the ﬁhng of the mformatlon or'indict-
ment.

(b) If the court is unable to schedule a trial
pursuant t0 par. (a), the case shall be transferred
to another ]udge puxsuant tos. 251.82 [251.182],
252 031 or 253.19, = -

(3). () The court may continue a case - for
cause on its own motion or on application of any
party. Further continuances may be granted for
cause, but no continuance shall be for a period
in.excess of 60 days.

.(b) Continuances may be granted on stipula-
tion of the parties for periods not to exceed 60
days.

< (4). Every defendant not tried in accordance
w1th this section shall be discharged from cus-
tody or released from the obhgatlons of his
bond.:
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971.11 -Prompt -disposition of intrastate
detainers. (1) Whenever the warden or super-
intendent receives notice of an untried criminal
case pending in this state against an inmate of a
state prison, he shall, at the request of the in-
mate, send by certified mail a ‘written request to
the district attorney for pxompt disposition of
the case. The request shall state the sentence
then being served, the date of parole eligibility,
the approximate discharge or conditional re-

Tease date, and prior decision relating to parole.

If there has been no prehmmary examination
on the’ pending case, the request shall state

'whethex the inmate waives such- examination,

and, 1f so, shall be accompanied by a wr itten
waiver signed by ‘the inimate.

'(2) If the crime char; gedisa felony, the district
attorney shall either move to dismiss the pend-
ing case or arrange a date for preliminary exami-
nation as soon as convenient and notify the war-
den or superintendent of the prison thereof; un-
less such examination has already been held or
has been waived.. After the preliminary examina-
tion or upon waiver thereof, the district attorney
shall file an information, unless it has already
been filed; and mail a copy théreof to the warden
or ’supenntendent for ‘service on the inmate. He

shall bring the case on for trial'within 120 days
after receipt of the request subject to s. 971.10.

(3) If the crime charged is 2 misdemeanor, the

district attorney:shall either move to dismiss the

charge orbring it.on for trial within 90 days after

receipt of the request.

- (4) If the defendant desires to plead guilty or
no contest to the complaint or to the information
served upon him, he shall notify the district at-
torney thereof. The district attorney shall there-
upon arrange for his arraignment as soon as pos-
sible and the court may receive the plea and
pronounce judgment.

(5) If the defendant w1shes to plead gu11ty to
cases pending in more than one county, the sev-
eral district attorneys involved may agree with
him and among themselves for all such pleas to
be received in the appropriate court of one of
such counties, and s. 971.09 shall govern the
procedure thereon so far as applicable.

(6) The prisoner shall be delivered into the
custody of the sheriff of the county in which the
charge is pending for tr ansportation to the court,
and he shall be retained in such custody during
all proceedmgs under this section. The sheriff
shall return him to the prison upon the comple-
tion of the’ proceedmgs and during any adjourn-
ments or continuances and between the prelimi-
nary examination and the trial, except that if the
department certifies a jail as being suitable to
detain the prisoner -he ‘may be detained there
until the court disposes of the case. His existing




Electronically scanned images of the published statutes.

4057

sentence continues to run and good time is
earned under s. 53.11 while he is in custody
(7) If the district attorney moves to dismiss
any pending case or if it is not brought on for
trial within the time specified in sub. (2) or (3)
the case shall be dismissed unless the defendant
has escaped: or otherwise prevented the trial, in
which case the request for disposition of the case
shall be deemed withdrawn and of no further
legal effect. Nothing in this section prevents a
trial after the period specified in sub. (2) or (3)
if a trial commenced within such period termi-
nates in a mistrial or a new trial is granted.

971.12 Joinder of crimes and of defend-
ants. (1) JOINDER OF CRIMES. Two or more
crimes may be charged in the same complaint,
information or indictment in a separate count
for each crime if the crimes charged, whether
felonies or misdemeanors, or both, are of the
same or similar character or are based on the
same act or transaction or on 2 or more acts or
transactions connected together or constituting
parts of a common scheme or plan. When a
misdemeanor is joined with a felony, the trial
shall be in the court with jurisdiction-to try the
felony.

-(2) JOINDER OF DEFENDANTS. Two or more
deferidants may be charged in the same com-
plaint, information or indictment if they are al-
leged to have participated in the same act or
transaction or in the same series of acts or
transactions constituting-one or more crimes.
Such defendants may be charged in one or more
counts together or separately and all of the de-
fendants need not be charged in each count.

(3) RELIEF FROM PREJUDICIAL JOINDER. If
it appears that a defendant or the state is preju-
diced by a joinder of crimes or of defendants in
a complaint, information or indictment or by
such joinder for trial together, the court may
order separate trials of counts, grant a sever-
ance of defendants or provide whatever other
relief justice requires. The district attorney shall
advise the court prior to trial if he intends to
use the statement of a codefendant which impli-
cates another defendant in the crime charged.
Thereupon, the judge shall grant a severance as
to any such defendant.

(4) TRIAL TOGETHER - OF SEPARATE
CHARGES. The court may order 2 or more com-
plaints, informations or indictments to be tried
together if the crimes and the defendants, if
there is more than one, could have been joined
in a single complaint, information or indict-
ment. The procedure shall be the same as if the
prosecution were under such single complaint,
information or indictment.
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971.13 Competency to proceed. No per-
son who as a result of mental disease or defect
is unable to understand the proceedings against
him or to assist in his own defense, shall be
tried, convicted, sentenced or committed for the
commission of an offense so long as such inca-
pacity endures.

971.14 Examination of defendant with re-
spect to competency to proceed. (1) When-
ever there is reason to doubt a defendant’s com-
petency to proceed, the court shall:

(2) Hold a hearing to establish whether it is
probable that -the defendant committed the
crime charged, except that if he has previously
been bound over for trial after a preliminary
examination or has been adjudged guilty but has
not been sentenced, such hearing shall not be
necessary.

(b) If the defendant is without counsel, -pro-
vide him with the right to cross-examine state’s
witnesses and to call witnesses on his own be-
half.

(c) At the conclusion of the hearing required
by par. (a), make a finding on the issue of proba-
ble guilt.

(d) If the finding is in the affirmative, then
proceed- to determine the defendant’s compe-
tency to proceed.

(e) If the finding is that the state has failed to
prove -the probability that the defendant has
committed the crime charged, discharge the de-
fendant, but the court may temporarily detain
him so-as to permit civil proceedings to be insti-
tuted under ch. 51 to determme his mental com-
petency.

(2) When probable cause has been established
pursuant to sub. (1), the court shall appoint at
least one physician to examine and report upon
the condition of the defendant. In lieu of such
appointment, or in addition’ thereto, the court
may order the defendant committed to a state or
county mental hospital or other suitable facility
for the purpose of examination for a specified
period not to exceed 60 days. At the conclusion
of the examination, the physician who examined
the defendant, or the facility to which he was
committed, shall forward a written report of
such examination in triplicate to the clerk. The
report of the examination shall include:

(2) A description of the nature of the examina-
tion;

A diagnosis of the mental condition of the
defendant;

© If the defendant suffers from a mental dis-
ease-or defect, an opinion as to his capacity to
understand the proceedings against him and to
assist in his own defense.
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‘(3) The report of the examination shall be
filed in triplicate with the clerk who shall cause
copies to be delivered forthwith to the district
attorney and to counsel for the defendant or to
the defendant personally if he is not represented
by counsel. The 1eport shall not be otherwise
disclosed until the hearing on the defendant’s
competency.

(4) The defendant’s competency to proceed
shall be summarily determined by the court. If
neither the district attorney nor the counsel for
the defendant contest the finding of the report
filed pursuant to sub. (2), the court may make
the determination on the basis of such report. If
the finding is contested, the court shall hold a
hearing on the issue.

(5) If the court determines that the defendant
lacks ‘competency to proceed, the proceeding
against him shall be suspended and the court
shall commit him to the custody of the depart-
ment to be placed in an appropriate institution
of the department for so long as such condition
endures, When the court, on its own motion or
upon the application of the department, the de-
fendant or the district attorney, determines, af-
ter a hearing pursuant to s. 51.11, that the de-
fendant has regained competency to proceed, the
proceeding shall be resumed. The defendant
shall be entitled to a rehearing on the issue of his
competency to proceed; but another rehearing
shall not be had unless the court is satisfied there
is reasonable cause to believe that there is im-
provement in his mental condition. When the
maximum period for which the defendant could
have been imprisoned if convicted of the offense
charged has elapsed, the court shall dismiss the
case and shall order the defendant to be dis-
charged subject to the right of the department to
proceed against the defendant under ch. 51

(6) The fact that the defendant is not compe-
tent to proceed. does not preclude any legal ob-
jection to the prosecution pursuant to s. 971.31
which is susceptible of fair determination prior
to trial and without the personal participation of
the defendant.

(7) When, notwithstanding the report filed
pursuant to sub. (2), the defendant wishes to be
examined by a physician or other expert of his
own choice, such examiner shall be permitted to
have reasonable access to the defendant for the
purposes of such examination.

971.15 Mental responsibility of defend-
ant. (1) A person is not responsible for criminal
conduct if at the time of such conduct as a re-
sult of mental disease or defect he lacked sub-
stantial capacity either to appreciate the wrong-
fulness of his conduct or conform his conduct
to the requirements of law.
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(2) As used in this chapter, the terms “mental
disease or defect” do not include an abnormality
manifested only by repeated criminal or other-
wise antisocial conduct.

(3) Mental disease or defect excluding respon-
sibility is an affirmative defense which the de-
fendant must establish to a reasonable certainty
by the greater weight of the credible evidence

971.16 Examination of defendant. (1)
Whenever the defendant has entered a plea of
not guilty by reason of mental disease or defect
or there is reason to believe that mental disease
or defect of the defendant will otherwise be-
come an issue in the case, the court may ap-
point at least one physician but not more than 3
to examine the defendant and to testify at the
trial. The compensation of such physicians shall
beifixed by the court and paid by the county
upon the order of the court as part of the costs
of the action. The receipt by any physician sum-
moned under this section of any other compen-
sation than that so fixed by the court and paid
by the county, or the offer or promise by any
person to pay such other compensation, is un-
lawful and -punishable- as contempt of court.
The fact that such physician has been appointed
by the court shall be made known to the jury
and such physician shall be subject to cross-
examination by both parties.

(2) Not less than 10 days before trial, or such

other time as the court directs, any physician

appointed pursuant to sub. (1) shall file a report
of his. examination of the defendant with the

judge, who shall cause copies to be transmitted

to the district attorney and to counsel for the
defendant. The contents of the report shall be
confidential until the physician has testified or at
the completion of the trial. The report shall con-
tain an opinion regarding the ability of the de-
fendant to appreciate the wrongfulness of his
conduct or to conform his conduct with the. re-
quirements of law at the time of the commission
of the criminal offense charged.

(3) Whenever the defendant wishes to be ex-
amined by a physician or other expert of his own
choice, the examiner shall be permitted to have
reasonable access to the defendant for the pur-
poses’ of examination. No testimony regarding
the mental condition of the defendant shall be
received from a physician or expert witness sum-
moned by the defendant unless not less than 3
days before trial a report of the examination has
been transmitted to the district attorney and un-
less the prosecution has been afforded an oppor-
tunity to examine and observe the defendant if
such oppoitunity has been seasonably de-
manded. The state may summon a physician or
other expert to testify, but such witness shall not
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give testimony unless not less than 3 days before
trial a written report of his examination of the
defendant has. been transmitted to counsel for
the defendant. .

(4) When a physician or other expert who has
examined the defendant testifies concerning his
mental condition, he shall be permitted to make
a statement as to the nature of his examination,
his diagnosis of the mental condition of the de-
fendant at the time of the commission of the
offense charged, and his opinion as to-the ability
of the defendant to appreciate the wrongfulness
of his conduct or to conform to the requirements
of law. He shall be permitted to make an expla-
nation reasonably serving to clarify his diagnosis
and opinion and may be cross-examined as to
any matter bearing on his competency or credi-
bility or the validity of his diagnosis or opinion.

(5) Nothing in this section shall require the
attendance at the trial of any physician or other
expert witness for any purpose other than the
gwmg of his testimony. .

97 1.1 7 Legal effect of fmdmg of not guilty
because of mental disease or defect. (1)
When a defendant is found not guilty by reason
of mental disease or defect, the court shall order
him to be committed to. the department to be
placed in an appropriate institution for custody,
care and treatment until discharged as provided
in this section.

2 A Ieexamlnatlon of a defendant’s mental
condition may be had as provided in s: 51.11,
except that the reexamination shall be before the
committing court and notice shall be given to the
district attorney. The application may be made
by the defendant or the department. The burden
shall be on the defendant to prove that he may
safely be discharged or released without danger
to himself or others. If the court is so satisfied,
it shall order the dlscharge of. the defendant or
his. release on such conditions as the court deter-
mines to be necessary. If it is not so satisfied, it
shall recommit him to the custody of the depart-
ment.

-(3) If, within 5 years of the condltlonal release
of a committed person, the court determines af-
ter a hearing that the conditions of release have
not been fulfilled and that the safety of such
person or-the safety of others requires that his
conditional release be Tevoked, the court shall
forthwith order him recommitted to the depart-
ment, subject to discharge or release only in ac-
cordance with sub. (2).

(4) When the maximum penod for whlch a
defendant could have been imprisoned if con-
victed of the offense charged: has elapsed, the
court shall order the defendant discharged sub-
ject to.the right of the departraent to proceed

PROCEEDINGS BEFORE AND AT TRIAL 971.19

against the defendant under ch. 51. If the depart-
ment does not so proceed, the court may order
such proceeding.

971.175 :Sequential order of proof. When
a defendant couples a plea of not guilty with a
plea.of not guilty by reason of mental disease or
defect, there shall be a separation of the issues
with a sequential order of proof before the same
jury in a continuous trial. The guilt issue shall
be heard first and then the issue of the defen-
dant’s mental responsibility. The jury shall be
informed of the 2 pleas and that a verdict will
be taken upon the plea of not guilty before the
introduction of evidence on the plea of not
guilty by reason of mental disease or defect.
This section does not apply to cases tried before
the court without a jury.

971.18 Inadmissibility of statements for
purposes of examination. A statement made
by a person. subjected to psychiatric examina-
tion or treatment pursuant to this chapter for
the purposes of such examination or treatment
shall not be admissible in evidence against him
in any criminal proceeding on any issue other
than that of his mental condition.

971.19 Place of trial. (1) Criminal actions
shall be tried in the county where the crime was
committed, except as otherwise provided.

(2)"Where 2 or more acts are requisite to the
commission of any offense, the trial inay be in
any county in which any of such acts occurred.

{3) Where an offense is committed on or
within one-fourth of a mile of the boundary of
2 or more counties, the defendant may be tried
in any of such counties.

(4) If a crime is committed in, on or against
any vehicle passing through or within this state,
and it cannot readily be determined in which
county the crime was committed, the defendant
may be tried in any county through which such
vehicle has passed or in the county where his
travel commenced or terminated.

(5) If the act causing death is in one county
and the death ensues in another, the defendant
may be tried in either county. If neither location
can be determined, the defendant may be tried
in the county where the body is found.

(6) If an offense is commenced outside the
state and is consummated within the state, the
defendant may be tried in the county where the
offense was consummated.

(7) If a crime is committed on boundary wa-
ters at a place where 2 or more counties have
common jurisdiction under s. 2.03 or 2.04 or
under any . other law, the prosecution may be in
either county. The county whose process against
the offender is first served shall be conclusively
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presumed to be the county in which the crime
was committed.

971.20 Substitution of judge. (1) The de-
fendant may file with the clerk a written request
for a substitution of a new judge for the judge
assigned to the trial of that case. Such request
shall be signed by the defendant personally and
shall be made before making any motion or be-
fore arraignment. ‘

"(2) Upon the filing of such request in proper
form and within the proper time the judge
named in the request shall be without authority
to act further in the case except to set bail if
requested by the defendant. Not more than one
judge can be disqualified in any action., All de-
fendants must join in any request to substitute a
judge.

(3) In addition to the procedure under sub.
(1), a request for the substitution of a judge may
also be made by the defendant at the preliminary
examination except that the request must be
filed at the‘initial appearance or at least 5 days
before the preliminary exammatlon unless the
court otherwise permits. '

(4) In counties having 3 or more county
judges the clerk shall reassign all misdemeanor
cases and. preliminary examinations transferred
by virtue of the substitution of a judge as pro-
vided herein. The county board of judges shall
make rules for such reassignment. All other
cases shall be assigned. pursuant to s. 251.182.

(5) The request in sub. (1) may be in the fol-
lowing form:

STATE OF WISCONGSIN,

.. County,

... Court
State of Wisconsin

© Vs,

...(Defendant)

" Putsuant to s. 971:20 the defendant requests
a substitution for the Hon. .... as ]udge in the
above entitled action.

Dated ... =

...(Signed by defendant personally)

971 21 Eligibility of judge to conduct
trial. The judge who conducts the preliminary
examination shall not conduct further proceed-
ings unless the defendant and the dlstnct attor-
ney consent on-the record.

971.22 Change of .»place of trial. (1) The
defendant may move for a change of the place
of trial on the ground that an impartial trial
cannot be had in the county. The motion shall
be made at arraignment, but it may ‘be made
thereafter for cause. :

4060

(2) The motion shall be in writing and sup-
ported by affidavit which shall state evidentiary
facts showing the nature of the prejudice alleged
The district attorney may file counter affidavits.

(3) If the court determines that there exists in
the county where the action is pending such
prejudice that a fair trial cannot be had, it shall
order that the trial be held in any county where
an impartial trial can be had. Only one change
may be granted under this subsection. The'judge
who orders the change in the place of trial shall
preside at the trial. Preliminary matters prior to
trial may ‘be conducted in ‘either county at the
discretion- of the court. The judge shall deter-
mine where the defendant, if he is in custody,
shall be held and where the record shall be kept.

971.23 Discovery and inspection. (1)
DEFENDANT’S | STATEMENTS.  Upon -demand,
the district attorney shall permit the defendant
within-a reasonable time before trial to inspect
and copy or photograph any written or re-
corded statement concerning the alleged crime
made by the defendant which is within the pos-
session; custody or- control of the state includ-
ing the testimony of the defendant in an s.
968.26 proceeding or béfore a grand jury. Upon
demand, the district attorney ‘shall furnish the
defendant with“a written summary of all oral
statements of the defendant which he plans to
use in the course of the trial. The names of wit-
nesses to the written and oral statements which
the state plans to use in the course of the trial
shall also be furnished.

(2) PRIOR CRIMINAL RECORD. Upon demand
prior to trial, the district attorney shall furnish
the defendant a copy of his criminal record
which‘is within the possession, custody or con-
trol of the state.

(3) LIST OF WITNESSES. (a) A defendant
may, ‘not less than 15 days nor more than 30
days before trial, serve upon the district attor-
ney an offer in writing to furnish the state a list
of all witnesses the defendant inténds to call at
the trial, whereupon within 5 days after the re-
ceipt of such offer,” the district attorney shall
furnish the defendant a list of all witnesses and
their ‘addresses whom- he intends to call at the
trial. Within 5 days after the district attorney
furnishes-such list, ‘the defendant shall furnish
the district attorney a list of-all ‘witnesses and
their addresses whom the defendant intends to
call at the trial. " This section shall not apply to
rebuttal witnesses or those called for 1mpeach-
ment only. "

-(b) No comment or instruction regarding the
failure to call a witness at the trial shall be made
or-given if the sole basis for such comment or
instruction is the fact' the name of the witness
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appears-upon a list furmshed pursuant to this
section. -

*(4) INSPECTION OF PHYSICAL EVIDENCE. On
motlon of a party subject to s. 971.31 (5), all
parties shall produce at a reasonable time and
place designated by the court all physical evi-
dence which each party 1ntends to introduce in
evidence. Thereupon, any party shall be permit-
ted to inspect or copy such physical evidence in
the presence Of a person designated by the
court. ‘The order shall specify the time, place
and manner of making the inspection, copies or
photographs and may prescribe such terms and
condltlons as are just,

¢ (5) 'SCIENTIFIC TESTING. On motion of a
party subject to s. 971.31 (5), the court may
order the production of any item of physical
evidence which is intended to be-introduced at
the trial for scientific analysis under such terms
and conditions as the court prescribes. The
court may also order the production of reports
or results of any scientific tests or experiments
made by any party relating to evidence intended
to be introduced at the trial. '

(6) PROTECTIVE ORDER. Upon monon of a
party, the court may at any time order that dis-
covery, inspection or the listing of witnesses be
denied, restricted or deferred, or make other ap-
‘propriate orders. If the district attorney or de-
fense counsel certifies that to list a witness may
subject the witness or others to physical or eco-

nomic harm or coercion; the court may order -

that the deposition of the witness be taken pur-
suant to s. 967.04 (2) to (6). The name of the
witness need not be divulged prior to the taking
of such deposition. If the witness becomes una-
vailable or changes his testimony, the deposi-
tion shall be admlss1ble at trial as substantlve
evidence.

(7) CONTINUING DUTY TO DISCLOSE; FAIL-
URE TO. COMPLY, If, subsequent to compliance
with a requirement of this section, and prior to
or dunng trial, a party discovers additional ma-
terial or the names of additional witnesses re-
quested which are ‘subject to discovery, i inspec-
tion or production hereunder, he shall promptly
notify the other ‘party”of the existence of the
additional material or. names. The court shall
exclude any witness:not listed or evidence not
presénted for inspection or copymg required by
this section, unless good cause is shown for fail-
ure to comply The court mdy in appropriate
cases grant the opposmg party a recess or a con-
tinuance. -

(8) NOTICE OFALIBL (). If the defendant in-
tends to rely upon an alibi as-a defense;, he shall
give written notice thereof to the district attor-
ney at the arraignment or at least 20 days be-
fore trial stating particularly the place where he
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claims to have been when the crime is alleged to
have been committed together with the names
and addresses ot’ witnesses to the alibi, if
known.

(b) In default of such notice, no evidence: of
the alibi shall be received unless the court, for
cause, orders otherwise.

(¢) The court may enlar ge the time for filing
a'notice of alibi as provided in par. (a) for cause.

971.24 Statement of witnesses. (1) At the
trial before a:witness other than the defendant
testifies, written or phonographically recorded
statements of the witness, if any, shall be given
to the other party in ‘the absence of the jury.
For cause, the court may order the production
of such statements prior to trial.”

(2) Eithér party may move for an in camera
inspection by the court of the documents re-
ferred to in sub. (1) for the purpose of masking
or deleting any material which is not relevant to
the case being tried. The court shall mask or
delete any irrelevant material.

971.25 Disclosure of criminal record. (1)
The district attorney shall disclose to-the de-
fendant, upon demand, the criminal record of a
prosecution witness which is known to'the dis-
tnct attorney.

~(2) The defense attorney shall disclose to the
district attorney, upon deémand, the criminal
record of a defense witness, other than the de-
fendant, which is known to the defense attorney.

971.26 - Formal defects. No indictment, in-
formation, coinplaint or 'warrant shall be in-
valid, nor shall thé trial, judgment or other pro-
ceedings be affected by reason of any defect or
imperfection in matters of form which do not
prejudlce the defendant.

971.27 Lost mformat:on, complamt orin-
dictment. In the case of the loss or destruction
of an information or-complaint, the district at-
torney may file a copy, and the prosecution
shall proceed without delay from that cause. In
the case of the loss or destruction of an indict-
ment, an mformatlon may be filed.

971.28 Pleading judgment. In pleading a
judgment or other determination of or proceed-
ing before any court or officer, it shall be suffi-
cient to state that the judgment or determina-
tion was duly rendered or made or the proceed-
ing duly had. v

971.29 Amendmg the charge (1) A com-
plaint or information may be amended -at any
time: prior to arraignment without leave of the
court. : ,
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(2) At the trial, the court may allow amend-
ment of the complaint, indictment or informa-
tion to conform to the proof where such amend-
ment is not prejudicial to the defendant. After
verdict the pleading shall be deemed amended to
conform to.the proof if no objection to the rele-
vance of the evidence was timely raised upon the
trial.

(3) Upon allowmg an amendment to the com-
plaint or indictment or information, the court
may direct other amendments thereby rendered
necessary and may pr oceed with or postpone the
trial.

971 30 Motlon deflned -
means an.application for an order.

(2) Unless otherwise provided. or ordered by
the court, all motions. shall be in writing and
shall state with particularity the grounds there-
for and the order or relief sought.

“Motion”

971.31 Motions before trial. (1) Any mo-
tion which is capable of détermination without
the trial of the general issue may be made be-
fore trial. -

(2) Except as pzov1ded in sub. (5), defenses
and objections based on defects in the institution
of the proceedings, insufficiency-of the com-
plaint, information or indictment, invalidity .in
whole or in part of the statute on which the
prosecution is founded, or the use of illegal
means to secure evidence shall be raised before
trial by motion or be deemed waived. The court
may, however, entertain such motion at the trial,

“in which case the defendant waives any jeopardy

that may have attached. The motion to suppress
evidence shall be so entertained with waiver of
jeopardy when it appears that the defendant is
surprised by the state’s possess1on of such evi-
dence.

(3) The admissibility of any statement of the
deféridant shall be determined at the trial by the
court in an evidentiary hearing out of the pres-
ence of the jury, unless the defendant, by mo-
tion, challenges the admissibility of such state-
ment before trial.

(4)y Except as provided in sub. (3), a motion
shall be determined before trial of the general
issue unless the court orders that it be deferred
for determination at the trial. All issues of fact
arising out of such motion shall be tried by the
court without a jury.

(5) () Motions before trial shall be served and
filed 'within 10 days after the initial appearance
of the defendant in a misdemeanor action or 10
days after arraignment in a felony action unless
the court. otherwise permits. ‘

(b) In felony actions; motions to suppress evi-
dence or motions under ss. 971.23 to 971.25 or

4062

objections to the admissibility-of statements of a
defendant shall not be made at a preliminary
examination and pot until an information has
been filed.

(c) In felony actions, objections based on the
insufficiency of the complaint' shall be made
prior to the preliminary examination or waiver
thereof or be deemed waived. '

(6) If the court grants a motion to dismiss
based upon a defect in the indictment, informa-
tlon or complalnt, or in the institution of the
proceedlngs, it may order that the defendant be
held in custody or that his bail be continued for
not more than 72 hours pending issuance of a
new summons or warrant or the filing of a. new
indictment, information or complaint.

(7) If the motion to dismiss is based upon a
misnomer, the court shall forthwith amend the
indictment, information or complaint in that re-
spect, and require the defendant to plead
thereto. '

(8) No complaint, mdlctment, information,
process, return or other pxoceedlng shall be dis-
missed or reversed for any error or mistake
where the case and the identity of the defendant
may be readily understood by the court; and the
court may order an amendment curing such de-
fects. .

A motion requued to be sexved on a de-
fendant may be served upon his attorney of
record. S

(10) An-order denying a motion to suppress
evidence or a motion challenging the admissibil-
ity of a statement ‘of a defendant may be re-
viewed upon appeal from a judgment of convic-
tion notwithstanding the fact that such judg-
ment was entered upon a plea of guilty.

971.32 Ownership, how alleged. In an in-
dictment, information or complaint for a crime
committed in relatlon to_property, it shall be
sufficient to state’ the name of any one of several
co-owners, Or of any officer- .of any corporation
or assomatlon owning the same.

971. 33 Possessron of property, what suf-
ficient. In the prosecutlon ‘of a crime commit-
ted upon or in rjelatlon to or in any way affect-
ing real property or any crime committed by
stealing, damaging or fraudulently receiving or
concealing personal property, it is sufficient if it
is proved that at the time the crime was com-
mltted either the. actual or constructive posses-
sion or the:general or spe01al property in any
part of such property was in the person alleged
to be the owner thereof.
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971.34 Intent to defraud. Where the intent
to defraud is necessary to constitute the crime it
is sufficient to allege the intent generally; and
on the trial it shall be sufficient if there appears
to be an intent to defraud the United States or
any state or any person.

971.35 Murder and manslaughter. It is
sufficient in an indictment or information for
murder to charge that the defendant did feloni-
ously and with intent to kill murder the de-
ceased. In any indictment or information for
manslaughter it is sufficient to charge that the
defendant did feloniously slay the deceased.

971.36 Theft; pleading and evidence; sub-
sequent prosecutions. (1) In any criminal
pleading for theft, it is sufficient to charge that
the defendant did 'steal the property (describing
it) of the owner (naming him) of the value of
(stating the value in money). -

(2) Any criminal pleading for theft may con-
tain a count for-receiving the same property and
the ‘jury may find all or any of the persons
charged guilty of either of the crimes.

(3) In any case of theft involving more than
one theft, all thefts may be prosecuted as a single
crime if: :
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(a) The property belonged to the same owner
and the thefts were committed pursuant to a
single intent and design or in execution of a
single deceptive-scheme;

(b) The property belonged to the same owner

- and was stolen by a person in possession of it; or

(¢) The property belonged to more than one
owner and was stolen from the same place pur-
suant to a single intent and design.

(4) In any case of theft involving more than
one theft but prosecuted as a single crime; it is
sufficient to allege generally a theft of property
to a certain value committed between certain
dates, without specifying any particulars. On the
trial, evidence may be given of any such theft
committed on or between the dates alleged; and
it is sufficient to maintain the charge and is not
a variance if it is proved that any property was
stolen during such period. But an acquittal or
conviction in any such case does not bar a subse-
quent prosecution for any acts of theft on which
no evidence was received at the trial of the origi-
nal charge. In case of a conviction on the origi-
nal charge on a plea of guilty or no contest, the
district attorney may, at any time before sen-
tence, file a bill of particulars or other written
statement specifying what particular acts of
theft are included in the charge and in that event
conviction does not bar a subsequent prosecu-
tion for any other acts of theft.
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