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179,15 History: 1919 c. 449; Stats. 1919 s.
1703—15; 1923 c. 291 s, 3; Stats. 1923 s. 124.15;
1967 c. 92's. 18; Stats. 1967s 179.15,

179.16 History: 1919 c. 449; Stats. 1919 s,
1703—16; 1923 c. 291 s, 3; Stats. 1923 s. 124.16;
1967 c. 9 s. 18; Stats. 1967 s. 179.18.

178.17 History: 1919 c 449; Stats. 1919 s
1703—17; 1923 c. 291 s. Stats 1923 s. 124, 17
1967 c. 92 5 18; Stats. 1967s 179.17.

178.18 History: 1919 c. 449; Stats, 1919 s.
1703—18; 1923 c. 291 s, 3; Stats. 1923 s, 124, 18
1967 c. 92 s. 18; Stats. 1967 s. 179.18.

179.19 History: 1919 c. 449; Stats. 1919 s.
1703—19; 1923 c¢. 291 s. 3; S’cats 1923 s, 124.19;
1967 c. 92 ss. 18, 22; Stats 1967 s, 179.19.

179,20 History: 1919 c¢. 449; Stats. 1919 s.
1703——20 1923 c. 291 s. 3; btats 1923 s. 124.20;
1967 c. 92's. 18; Stats. 1967S 179.20,

179.21 History: 1919 c 449; Stats. 1919 s.
1703—21; 1923 c. 291 s, Stats 1923 s. 124.21;
1967 c. 97's, 18; Stats. 1967 s. 179.21.

178,22 Hlsiory. 1919 c. 449; Stats. 1919 s,
1703—22; 1923 ¢, 291 s, 3; Stats. 1923 s. 124, 22;
1967 c. 97s. 18; Stats. 1967 s. 179.22,

179.23 History: 1919 c. 449; Stats 1919 s.
1703—23; 1923 c. 291 s, 3; Stats. 1923 s. 124, 23
1967 c. 92 s. 18; Stats. 1967 s. 179.23.

179,24 History: 1919 c. 449; Stats. 1919 8.
1703—24; 1923 c. 291 s. 3; Stats. 1923 5. 124. 24;
1967 c. 92ss. 18, 22; Stats. 1967 s. 179.24. .

179.25 History: 1919 c, 449; Stats. 1919 s.
1703-—25; 1923 c. 291 s. 3; Stats. 1923 s, 124. 25;
1967 c. 92 ss. 18, 22; Stats. 1967 s. 179.25. v

179.26 History: 1919 c. 449; Stats. 1919 s,
1703—26; 1923 c. 291 s, 3, Stats. 1923 s. 124. 26;
1967 c. 92 s. 18; Stats. 1967 s. 179.26.

179.27 History: 1919 c. 449; Stats. 1919 s
1703-—27; 1923 c. 291 s. 3; Stats. 1923 s, 124, 27
1967 c. 92s. 18; Stats. 1967 s. 179.27.

179.28 History: 1919 c. 449; Stats. 1919 s,
1703—-28; 1923 c. 291 s, 3; Stats. 1923 s. 124. 28;
1943 c. 169 1967 ¢. 92 s. 18 Stats, 1967 s. 179, 28

179.29 History: 1919 c, 449; Stats. 1919 s,
1703—29; 1923 c. 291 s, 3; S‘cats 1923 s, 124.29;
1967 c. 99 s. 18; Stats. 1967 s. 179.29,

179.30 History: - 1919 c. 449; Stats. 1919 s.
1703—30; 1923 c. 291 s. 3; Stats. 1923 s, 124, 30,
1943 c. 169 1967 c. 92 ss. 18, 22; Stats 1967 s.
179.30.

'CHAPTER 180,
Business Corporations,

180,01 History: 1951 c¢. 731 8. 7; Stats. 1951
s, 180.01.

On impairment of contracts see notes to sec.
12, art. I; on legislative power generally and
on the pubhc purpose doctrine see notes to
sec. 1, art. IV] on special and private laws
(prlvate corporatlons) see notes to sec. 31, art.
IV; on the formation of corporations see nhotes
to sec. 1, art. XI; and on general bankmg law
see notes to sec. 4, art, XT.

180.03

Legislative amendment of corporation stat-
gtes——the Wisconsin problem. Luce, 30 MLR

The 1965 amendments to the corporation
statutes. . Starr, 50 MLR 112,

Accounting in corporation law, Hills, 12
WLR 494,

Blind spots in the present Wisconsin gen-
%al corporation statutes. . Levin, 1939 WLR

3 .

Wisconsin business corporation law. Young,
1952 WLR 5.

Trends in legislation for close corporations
—a comparison of the Wisconsin business cor-
poration law of 1951 and the New York busi-
ness corporation law of 1961, Hetherington,
1963 WLR 92,

180.02 History: 1951 c, 731 s, 7; Stats, 1951
s. 180.02; 1953 ¢. 399 s. 1 to 4; 1965 c, 53.

Revision Committee Note, 1951: The defi-
nition of “foreign corporation” follows close-
ly 226.01 (1949); otherwise the section has no
counterpart in the 1949 Wisconsin corporation
laws. [Bill 763-S]

Revision Committee Note, 1953: The words
“articles of merger or consolidation” are de-
leted; they cause confusion in the definition of
articles of incorporation because those parts
of articles of merger or of consolidation which
are charter provisions automatically become,
by reason of 180.67 (6) amendments to the
articles of incorporation of the surviving cor-
poration or constitute the articles of incorpo-
ration of the new corporation. The inclusion
of “restated articles of incorporation” within
the definition is to make clear that all of the
provisions of the code relating to articles of
incorporation are applicable to restated arti-
cles. (11) Stats. 1951, with its definition of

“surplus” is repealed because the conception
of surplus as a single amount and of earned
surplus and capital surplus as portions of such
amount leads to confusion in case of an
earned surplus deficit. In that case capital
surplus may be greater than surplus as for-
merly defined, The uses to which surplus may
be put are better defined by reference to the
specific type of surplus to be used, and ap-
propriate changes for this purpose are pro-
posed in various sections below. In (11), the
new last sentence in the definition of earned
surplus is to eliminate capital transactions in
accord with proper accounting treatment; and

“capital surplus” is redefined in (12) to pre-
vent automatic reduction by an earned sur-
plus deficit or by treasury shares, thus being
in accord with 180.61 (3), and 180.385, and ac-
counting practice, In (13), a new térm “net
capital surplus” is defined and later substi-
tuted for “capital surplus” in most places,
since the amount of capital surplus permitted
to be used in a partial liquidation, for example,
should be limited to the excess over any then
existing. earned surplus deficit. [Bill 524-S]

180.03 ‘History: 1951 c.731s. 7 Stats 1951
s..180.03.

Revision Commlﬂee Note, 1951: This sec-
tion conforms clesely to 180.01 (1949).: [Bill
763-S]

On organization and management of rail-
roads see notes to various sections of ch, 190;
on insurance corporations in general see notes




184.04

to various sections of ch. 201; and on state
banks see notes to various sections of ch. 221,

See note to 157.03, citing Hillier v. Lake
View Memorial Park, 208 W 614, 243 NW 406,
and Blooming Grove v. Roselawn Memorial
Park Co, 231 W 492, 286 NW 43.

Under the plan of a mutual benefit associa-
tion, which includes levying an assessment on
the members of a particular class on the death
of a member of such class to pay over to the
beneficiary of the deceased member the
amount collected less certain deductions, the
association is engaged in the business of in-
surance, and is therefore violating the general
incorporation law (ch. 180, Stats, 1931).
State ex rel, Martin v. Dane County Mut. Ben.
Asso, 247 W 220, 19 NW (24) 303.

A corporation organized under ch., 180,
Stats. 1945, cannot act as trustee under 189.13
(4). 34 Atty. Gen. 306.

The secretary of state may refuse to file
proposed articles of incorporation where it ap-
pears from examination of the articles that the
purpose or necessary effect of the operation
of the association is unlawful. Proposed arti-
cles of incorporation of a trade association,
composed of retail food dealers and manufac-
turers, wholesalers and jobbers selling food
products, which state that the object of the
association is to oppose direct sales to con-
sumers by any persons other than retail food
dealers, are in violation of 133.01, Stats. 1949,
forbidding combinations and agreements in
restraint of trade. 38 Atty. Gen. 313,

180.04 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.04; 1965 c. 53.

Revision Committee Note, 1951: The intro-
ductory sentence conforms with 182,01 (1949).
Most of the subsections are merely more pre-
cisely phrased statements of the powers set
forth in 182.01 (1949). Following the trend
of modern corporation laws, (12) specifically
empowers corporations to make donations for
worthy causes. [Bill 763-S]

A corporation cannot engage in a business
separate and distinct from that authorized, A
railroad company could not, as a means of
raising money to build its road, engage in
banking, manufacturing or speculation. Clark
v. Farrington, 11 W 321,

Independently of ch. 93, R. S. 1878, building
and loan associations, unless expressly pro-
hibited by their articles, may borrow money
when it is reasonably necessary to carry out
the purposes for which they were organized.
North Hudson M, B. & L. Asso. v. First Nat.
Bank, 79 W 31, 47 NW 300.

“The old doctrine that corporations can act
only by deed or instrument under seal has
been very much modified. It has given way
to the pressure put upon it by the great
growth of corporate transactions, and the ne-
cessity for greater freedom in their operations,
for the convenience of business. Such bodies
may now act without a seal, very much as in-
dividuals can, except when otherwise pro-
vided by the statute or their articles of organ-
ization,” Ford v. Hill, 92 W 188, 198, 66 NW
115, 118,

Sale or mortgage of franchises is authorized
by sec. 1748, R. S. 1878, and ch. 221, Laws 1883,
as amended. Wright v. Milwaukee E. R. & L.
Co. 95 W 29, 69 NW 791,
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The right of a private corporation to make
a voluntary assignment, if not expressly or
impliedly forbidden by its charter or other
positive law, must be regarded as clear and
undoubted as that of a natural person. Goetz
v. Knie, 103 W 366, 79 N'W 401,

One telephone company may acquire by
purchase or assignment and hold and enjoy
any right, privilege or franchise owned by an-
other telephone company. Badger T. Co. v.
‘Wolf River T. Co. 120 W 169, 97 NW 907.

A corporation organized to take over the
residue of an estate had capacity to take title
to realty not belonging to the estate. First
%\g%t. Bank & T. Co. v. Gold, 217 W 522, 258 NW

A commercial cemetery corporation was
properly organized under ch. 180, and it was
not limited as to its powers by ch. 157, provid-
ing for another class of cemetery corporations;
it had power to borrow money for its purposes
and to create a lien on its property to secure
the loan. Feest v, Hillerest Cemetery, Inc. 247
W 160, 19 NW (2d) 246.

Ownership of a controlling interest in stock
of a national bank, or of the entire stock of
such bank, by a domestic corporation, does
not constitute engaging in prohibited lines of
business, such as “business of banking, insur-
ance,” ete,, and is not a violation of 180.01,
Stats. 1927. 18 Atty. Gen. 30.

. Corporation directors’ reimbursement for
litigation expenses. Helstad and Williams,
1950 WLR 157,

180.06 History: 1951 c, 731 s, 7; Stats. 1951
s, 180.06.

Revision Committee Note, 1951: This has
no counterpart in the 1949 Wisconsin statutes.
The section is designed to protect third per-
sons qeahng_ with corporations. At the same
time, it provides for enjoining performance of
ultra vires executory confracts, and preserves
the remedies against wrong-doing officers and
the right of the state to take appropriate ac-
tion. [Bill 763-S] .

A purchaser from a corporation cannot de-
fend an action for the price on the ground
that the corporation exceeded its legal powers
in acquiring the property sold. Farmers’ &
Millers’ Bank v. Detroit & M. R. Co. 17 W 377.

Where a corporation violates its charter in
purchasing real estate its title thereto and
right to enjoy the same cannot be inquired
into collaterally in actions between private
parties or between the corporation and such
parties; it can be questioned only by the state.
g gém V. Farwell Co. v. Wolf, 96 W 10, 70 NW

After the execution of a contract of agency
a corporation cannot avoid it on the ground
that it was ultra vires. McElroy v. Minnesota
P.H. Co. 96 W 317, 71 NW 652,

180.07 History: 1951 c. 731 s. 7; Stats. 1951
s, 180.07.

Revision Committee Note, 1951: 180.02 (1)
(b) (1949) requires that the corporate name
not contain the names of individuals in such
manner as to indicate that the corporation is
a partnership or sole proprietorship. 180.07
achieves the same end by providing that
“corporation”, “incorporated” or “limited”, or
an abbreviation thereof, be included in the
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name, excepting from this requirement corpo-
rations organized prior to the enactment of
this chapter. (2) introduces a new require-
ment and (3) merely restates a portion of
180.02 (1) (b) (1949). [Bill 763-S]

180.08 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.08; 1965 c, 53.

Revision Commiitee Note, 1951: No coun-
terpart in 1949 statutes. At one time, however,
the secretary of state informally reserved
names for applicants without charge therefor.
Another section requires a fee for this service.
[Bill 763-8]

The 1965 amendments to the corporation
statutes. Starr, 50 MLR 112,

180.09 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.09.

Revision Commiitee Note, 1951: 182.03 (1)
(1949) requires that domestic corporations
have their principal office in this state. In
lieu, 180.09 requires the maintenance of a lo-
cal registered office and registered agent up-
on whom process may be served. [Bill 763-S]

A corporation not organized undc: ch. 180,
such as a bank, an insurance company or a
savings and loan association, or one organized
under ch. 181, may not be designated as a reg-
gtereld agent under 180.09 (2). 55 Atty.

en. 1.

180.10 History: 1951 c. 731 s. 7;
s. 180.10; 1961 c. 220.

Revision Commitiee Note, 1951: No coun-
terpart in 1949 statutes. [Bill 763-S]

Filing and fee requirements muast be met
when the address of a corporation is renum-
bered or renamed by municipal act. 55 Atty.
Gen. 24.

180.105 History: 1953 c. 399 s. 6; Stats. 1953
s. 180.105.

180,11 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.11; 1961 c. 220.

Revision Commitiee Note, 1951: 180.11
makes the registered agent or, if none, the
secretary of state, the corporation’s agent for
service of process. 262.09 (1949) authorizes
service on certain local officers and employes
within the state but makes no provision for
the case where none of them can be found.
[Bill 763-S]

Sec. 1750, R. S. 1878, requires that the agent
shall actually reside within this state. In the
absence of such actual residence service of
process made upon the person in the state who
seems to have general supervision of the af-
fairs of the corporation therein will be sus-
tained though he is not, strictly, the manag-
ing officer. Wickham v. South Shore L. Co.
89 W 23, 61 NW 287,

180.12 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.12; 1953 ¢. 399 5. 7, 8; 1965 c. 53.

Revision Committee Note, 1951: The first
sentence of (1) contains a power which is
implicit in 180.02 (1) (d) (1949). The second
sentence of (2) permits one or more classes
of stock while 1949 statutes only permit com-
mon and preferred stock although 182,14 (1)
(1949) permits nonpar stock to be divided
into classes which have different voting pow-

Stats: 1951

180.12

er. The classification under 180.12 is much
broader than 182.14 (1) (1949) which permits
classification as' to voting rights only; any
class may be nonpar while 182,14 (1) (1949)
permits nonpar common but expressly forbids
nonpar preferred. The third sentence of (3)
follows the theory of 182,13 (1949) in permit-
ting the denial of voting rights but extends
such right of denial to any class—not just to
preferred. The rest of the section is a more de-
tailed statement of the nature of limitations,
relative rights, etc. than is found in 182.13
(1949) but the theory is the same as 182.13
(1949). (4) permits classification in series and
authorizing the delegation of power to direc-
tors to fix designations, preferences, powers,
ete. (4) adopts the theory of 182.13 (1949) al-
ghousg]h the language varies considerably. [Bill
63-

" Revision Commitiee Note, 1953; The words
“through exchange” in (2) (e) introduce
some implications which may be undesirable
from a tax or securities law standpoint and,
accordingly, they are deleted, These words did
not appear in the ABA Model Code. The con-
version is limited to “authorized” shares so that
the conversion will not effect an automatic
change in capitalization as between classes
or series. Since the initial director action es-
tablishing series has the effect of an amend-
ment to the articles, it is desirable to make
express provision permitting like action by
the directors to later reclassify unissued,
treasury or cancelled shares of a series so es-
tablished into'shares of a new series. Similar
reclassification authority is already found in
184.13 as to public utilities. [Bill 524-S}

A provision of articles of incorporation that
preferred stock should be redeemed at a defi-
nite time is valid as to the corporation and
consenting stockholders, if creditors’ rights
are not prejudiced by payment. A holder of
preferred stock redeemable at a fixed date
may compel redemption, if the corporation’s
assets exceed its liabilities. The burden is on
a stockholder attempting to compel redemp-
tion to show that redemption can be made
without prejudice to creditors’ rights. Koep-
pler v. Crocker C. Co. 200 W 476, 228 NW 130.

The legislative will, limiting the preference
to be given to certain stock over other stock,
cannot be avoided or waived or varied by
articles, of incorporation or other private con-
ventions of the parties. The legal effect and
consequences of those limitations cannot be
avoided or defeated by invoking the doctrine
of estoppel. Welch v, Land Development Co.
246 W 124, 16 NW (2d) 402,

In an action by a corporation to compel a
holder of preferred stock to recognize the
corporation’s, redemptive rights in such
stock on payment to the defendant of the par
value thereof plus a certain plemlum under
articles of incorporation requiring “payment
of all dividends due to the date of redemp-
tion,” wherein the defendant’s answer and
affidavits set forth the equitable defense that

_the plaintiff’s controlling stockholder in fraud

of the defendant’s rights so manipulated the
plaintiff’s affairs as to avoid the payment of
dividends on preferred stock and then sought
to exercise the redemption privilege when
the plaintiff’s financial condition became
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such that the payment of such dividends could
no longer be escaped, and the facts were in
dispute as to whether the plamtlff did have a
surplus’ sufficient to'permit the payment of
cumulative dividends at the time of redemp-
tion, the case cannot be disposed of by sum-
maiy judgment, since such issue of fact must
be determined by trial. Lawrence Inv, Co. v.
Vgrez:nzel & Henoch Co, 263 W 13, 56 NW (2d)
5

Securities issued by a corporation as a por-
tion of the purchase price of a company ac-
quired by it and represented to everyone in-
cluding regulatory bodies as preferred stock,
even though there appeared to be a deflmte
maturity date, constituted an equity invest-
ment by the holders rather than a debt so that
payments to holders were dividends and not
interest and hence not deductible by the cor-
poration for tax purposes. Milwaukee & S. T,
Corp. v. Commisgioner, 283 F' (2d) 279. -

Under the statutes in force in 1922, a corpo-
ration may have preferred stock, common
stock with par value, and common stock with-
out par value, and may classify 2 kinds of
common stock with reference to dividend
rights. 11 Atty. Gen. 950.

The 1965 amendments to the corpmatlon
statutes. Starr, 50 MLR 112.

180,13 History: 1951 'c. 731 s. 7; Stats, 1951
s.180.13. o
~ Revision Committee Note, 1851: No coun-
terpart, except that the first sentence of (2) is

_quite similar to 182.07 (1) (1949). [Bill 763-S]

A call requiring some shareholders to pay
in more than others is invalid; and if some
have already contributed more than others
it is the duty of the directors to make callg
upon those who have paid the least in such
amounts as to equalize the contributions of all,
An assessment made by the court of another
state against a shareholder in a foreign corpo-
ration which was unequal, and therefore void,
will not be enforced. Great Western T. Co. V.
Burnham, 79 W 47, 47 NW 373.

Calls cannot be made where stock is full
paid by the transfer of property. Wells v.
Green Bay & M. C. Co. 90 W 442, 64 NW 69.

One who becomes a creditor of a.corpora-
tion is not affected by its act, prior to the tlme
he became such and when it was solvent, in
canceling stock subscribed but not paid for.
Shoemaker v. Washburn L. Co. 97 W 585, 73
N'W 333,

Where a stockholder takes part in the pro-
ceedings of a board of directors in making a
claim he is estopped from asserting that there
were irregularities in the call. Graebner v.
Post, 119 W 392, 96 NW 783,

The consideration paid or to be paid for the
stock must be equal to the par value. The
statutes contemplate that the stock may be
sold in part at least upon credit and the bal-
ance due may be collected from time to time,
Whitewater M. Co. v. Baker, 142 W 420, 125
NW 984,

Calls by directors are 1ntended to fix the
time of payment of a general subscription for
_stock which fixes no time therefor; when the
subscription contract itself fixes such time a
call by the directors is unnecessary. Colum-
‘,t;us Institute v. Conohan, 164 W 219, 159 NW

20

stock are to be sold.
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An oral agreement to take $2,000 of cor-

porate stock and pay one-half in cash and one-
half by the transfer of property, was binding
after the property had been transferred to the
corporation. Shadbolt & Boyd I. Co. v. Long,
172 W 591, 179 NW 785,
‘ A subscriber of corporate stock became a
stockholder in the corporation when he paid
in an agreed amount and gave his note for the
balance of the purchase price, and he was
bound to pay the balance due on the sub-
scription as evidenced by the note. Marshall
v. Wittig, 213 W 374, 251 N'W 439.

The provisions of 180.13 (2)—that terms of
payment for stock subscriptions shall be de-
termined by the board of directors—and of
180.91—that any informal action by share-
holders or directors may be taken only if all
persons entitled to vote at such meeting give
consent in writing—are to be construed in
light of 180.37 (2), which provides that notice
of the directors’ meeting is waived if the di-
rector attends unless he objects. Columbia
Stamping & Mfg. Co. v. Reich; 28 W (2d) 297,
137 NW (Zd) 45,

180.14 Hlstory: 1951 c. 731 s/ 7; Stats, 1951
s.180.14; 1953 ¢, 399 5. 9.

Revisien Commitiee Note, 1951: (1) is sub-
stantially the same as 182.06 (1949). (2) is
the converse of 182.14 (1949). (2) provides for
a majority vote instead of a two-thirds vote as
is required by 182.14 (1949). (3) and (4)
have no counterpart. [Bill 763-S]

Employes, bringing an action to enforce the
statutory liability of stockholders for wages

‘owing to employes of the corporation, cannot

disregard the consideration fixed by the board
of directors for the issuance of noupar stock
and thereby increase the liability of holders
of nonpar stock by showing fixed assets in ex-
cess of the consideration for the stock issued,
unless there was fraud in fixing the considera-
tion for the issuance of the same; Parish v.
ﬁvgschu Properties, Inc. 43 W 269, 10 NW (2d)
. The consideration paid or to be paid for the

stock must be equal to the par value. The

statutes contemplate that the stock may be

sold in part at least upon credit and the bal-
.ance due may be collected from time to time.

Whitewater M. Co. v. Baker, 142 W 420, 125
NW 984,
A promoter of a corporation who was also

“its secretary and treasurer, and who without

authority issued capital stock for less than par
value, was guilty of fraud in law, as against
the corporatlon irrespective of his motive.

"Whitewater T. & P. B. M. Co. v. Johnson 171
‘W 82,175 NW 786.

Where articles of organization of a proposed
corporation provide for stock of no par value
only, the secretary of state should not refuse
to file them because such articles provide a
price at which the first 50% of shares of such
10 Atty. Gen. 675.

180.15 History: 1951 c, 731 s, 7; Stats. 1951

's. 180.15.

"Revision Commitice Note, 1851: 'The first

‘sentence of (1) employs language similar to

The second

182.06 (1949) and 182.14 (1949). \
(2) has

sentence of (1) has no counterpart.

‘no counterpart unless a promissory note were
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considered ‘not to be. “property” within the
meaning of that term as used in 182.06 (1949)
and 182.14 (1949), (3) has no. counterpart.
[Bill 763-S]

If the complaint by a stockholde1 agalnst a
corporation. to. cancel stock alleged.to have
been unlawfully issued shows that other stock-
holders will be injured in the same:manner
and from the same cause and demands relief
which would inure to the benefit of all stock-
holders, the action is in behalf of all and any
stockholder may become a plaintiff. Wood
v. Union G. Asso. 63 W 9, 22 NW 7586, .

If stockholders pay for their stock in prop-
erty instead of money in good faith, the fact
that the property may have been overvalued
will not prevent the stock from being full paid
even as against a creditor of the corporation.
Actual fraud in the payment of stock must be
shown but a gross and obvious overvaluation
of property is strong evidence of such fraud.
National Bank of Merrill v. Hlinois & Wlscon-
sin L. Co, 101 W 247, 77 NW 185,

The purchaser of corporate stock for less
than par value and the corporation making
the sale are both participants in an illegal
transaction, and the former will not be aided
by a court of equity in an action against the
corporation to obtain a rescission of the trans-
actlon or a recovery of the consideration paid.
Thronson v. Universal M, Co. 164 W 44, 159
NW 575,

A promoter of a corporation who was ‘also
its secretary and treasurer, and who without
authority issued capital stock for less than par
value, was guilty of fraud in law, as against
the.corporation, irrespective of his ‘motive.
Whitewater T. & P. B. M. Co. v. Johnson 171
W 82, 175 NW 786.

A corporatlon cannot lawfully issue stock
fo an employe Wlthout consideration, 1o
change being made in the contract of employ-
‘ment, and stock so issued i§ void.. L, J. Muel-
ler F. Co. v. Holmes, 175 W 518, 185 NW 641,
- A _corporation is not prohlblted from éx-
,pendlng money necessary for promoting the
sale of its stock, and is not prohibited from
,compensatmg one, even an officer of the cor-
poration, who sells its stock. Restlawn Memo-
rllal Park Asso v. Solie, 233 W 425, 289 NW
615

180.16 History: 1951 ¢."731 s.
s. 180.16; 1953 c, 399 s. 10; 1965 c. 53

Revision Commitiee Note, 1951: This sec-
tion introduces a theory of “stated capital”
.which does. not obtain under 1949 statutes.
182.14 (1) (1949) provides that the consider-
ation received for nonpar stock shall consti-
tute the cap1ta1 apphcable thereto, [Bill 763-
s],

; Stats. 1951

180,17 History: 1951 c. 731 8. T; Stats 1951
s. 180.17; 1965 c. 53,

Rev:smn Committee Note, 1951: No coun-
terpart in 1949 statutes. [B111 763 S]

180,18 History: 1951 'c, 731 s, 7 Stats 1951
s, 180.18; 1965 ¢. 53, -

Bevlslon Commiittee Nofle, 1951:' (1) is
substantially the same as 182.055  (1949).
The theory of (2) is the same as 182.13 (2)
(1949) but is somewhat farther reaching. (3)

-Whitewater T. & P. B

‘(terpart in 1949 statutes.
‘the Wiscongin case law and gives the stock-

180.22

and (4) have no counterpart but conform to
usual corporate practices, [Bill 763-S]

Any conveyance of an interest in a corpora-
tion, that is, an interest in the corporate entity,
can be made only through a sale and transfer
of capital stock of the corporation. Stoelting
Brothers Co. v. Stoelting, 246 W 109, 16 NW
(2d) 367.

A stock certificate is merely evidence of
the ownership of shares.of stock, and is not
the stock itself. Lake Superior D..P. Co.
Pr;xbhc Se1v1ce Comm, 250 W 39, 26 NW (2d)
278, -

180,19 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.19.

Revision Committee Note, 1951:
terpart in 1949 statutes. [Bil1763-S]

180.20 History: 1951 ¢, 731 s. 7; Stats. 1951
s. 180.20; 1953 ¢. 399 s. 11, ) R
' Revision Commiitee Note, 1851:. This sec-
tion changes the rule of 182.06 (1949) so that
stock issued for less than par has validity in
the hands of an innocent purchaser for value
and subsequent transferees. The provisions of
182.23 (1949) with respect to liability of stock-
holders for wage claims have been retained in
180.40 (6). [Bill 763-S]

‘Revision Commitiee Note, 1953: This sec-
tion has been amended so as to make it clear
that it covers the certificates for shares which
presumably are negotiable, as well as the
shares themselves, [Bill 524-S1]

So far ags the credifors of the corporation are
concerned, its trustees cannot release stock-
holders who have obtained their shares at less
than par from the obligation imposed by secs.
1753 and 1758, R. S. 1878, Gogebic 1. Co. v.
Tron Chief M. Co. 78 W 427, 47 NW 726.

Where a bank stockholder received shares
purporting to be fully paid for, but which were
not, and where the balance of the price was
dlscharged by application of a fictitious profit,
as between the stockholder and the bank, the
bank could not recover the unpaid balance
but creditors of the bank could recover in-an
?\Ic%lta}?ble action. Gager v. Paul, 111 W 638, 87

The consideration paid or to be paid for the
stock must be equal {o the. par value. The
statutes contemplate that the stock may be
sold in part at least upon credit and the bal-
ance due may be collected from time to time.
‘Whitewater M. Co. v, Baker, 142 W 420, 125

No coun-

NW 964,

A promoter of a corporation who was also
its secretary and treasurer, and who without

‘authority issued capital stock for less than par

value, was guilty of fraud in law, as against
the corporatlon 1rrespect1ve of his motive.

. M. Co. v. Johnson, 171
W82, 175 NW- 7886, :

180.21 Mistory: 1951 c. 731's. 7; Stats. 1951

's. 180.21,

Revision Commitice Note, 1951: No coun-
terpart in 1949 statutes. [Bill 763-S].

180,22 Hisiory: 1951 c. 731 s. 7 Stats. 1951

s. 180.22; 1965 c. 53,

Revxsxon Committee Note, 1951' No coun-
The sectlon follows



180.23

holders the right to confrol bylaws. The pro-
vision differs from the Model Code which
would give the authority to the directors to
make and amend bylaws unless reserved to
the shareholders. [Bill 763-S]

The power to make bylaws rests with the
stockholders of the corporation and not with
the board of directors, unless such power is
taken away by the charter or some law of the
state. (In re Klaus, 67 W 401, 29 NW 582,
overruled.) North Milwaukee T. S. Co. v.
Bishop, 103 W 492, 79 NW 785,

It is a general rule that the principles which
govern the construction of contracts also gov-
ern the construction and interpretation of cor-
porate bylaws. State ex rel. Siciliano v.
Johnson, 21 W (2d) 482, 124 NW (2d) 624.

180,23 History: 1951 c, 731 s. 7; Stats. 1951
s. 180.23.

Revision Committee Note, 1951: This sec-
tion deals with matters contained in 180.14
(1) and (5) (1949). It is somewhat preferable
in that it makes provision expressly for annual
and spec1a1 meetings, whereas the 1949 pro-
vision is somewhat indefinite as to special
meetings, Special meetings may be called by
one-tenth of the outstanding shares, whereas
the present statute requires one-fifth of the
shares. It was felt it was advisable to permit
corporate meetings without the United States
if provided by the bylaws, but if not so fixed,
they must be held at the registered office of
the company within this state, [Bill 763-S]

180.24 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.24; 1953 c. 399 s. 12,

Revision Committee Note, 1951: This sub-
ject is covered by 180.14 (5) (1949). Provi-
sion permitting publication of notice is omit-
ted in 180.24, as it was felt under present con-
ditions that manner of giving notice served no
useful purpose. Corporations may set the
time for giving notice as now permitted under
180.14 (5) (1949). [Bill 763-S}

Revision Commitiee Note, 1953: 180.64 and
180.71 provide for 20 day notice on meetings of
shareholders to pass upon merger and certain
dispositions of substantially all property.
While these provisions prevail over the gener-
al notice provision, it is preferable to indicate
some statutory exceptions in the general no-
tice provision (and would also be good prac-
tice to indicate such exception in corporate
bylaws to avoid error by officers). [Bill 524-S]

A meeting called for the purpose of electing
directors of the corporatlon whlch provides
for the election of ¢ offlcers was properly
called, the directors being dofficers” within
the meamng of 182.18, Stats. 1925. State ex rel.
Matre v. Bergs, 195 W 73, 217 NW 736.

Although the statutory time for delivery of
notice of meetings may be varied by the by-
laws or articles of incorporation, the require-
ment that notice of a special meeting must
state the purpose for which the meeting is
called may not be varied in the absence of a
waiver. Generally, under the broad principle
of corporation law, defects as to notice of a
stockholders’ meetmg may not be taken ad-
vantage of except by the corporation itself or
its shareholders, Plaintiff, although a third
party within the meaning of the above stated
principle, was, under the peculiar circum-
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stances of the instant case, entitled to recover
the consideration paid for shares of stock
which a shareholder agreed to sell subject to
the contingency that the latter could effect a
transfer within the terms of the bylaws
(which then prohibited sale upon the open
market without prior tender to the corpora-
tion), where the special meeting of the cor-
poration called to amend the bylaws failed to
state the purpose for which the meeting had
been called, since the proper amendment of
the bylaws was of the very essence of the con-
tract, and the defective notice of special meet-
ing, which cast doubt on the propriety of the
purported amendment, constituted a breach of
a condition in the contract. Mueller v. Merz,
‘21:‘312W (2d) 588, 127 NW (2d) 774, 129 NW (2d)

180.25 History: 1951 c. 731 s. 7; Stats. 1955
s. 180.25; 1953 c. 399 s. 13, 14; 1959 c. 319;
1965 c. 53.

Revision Commitiee Note, 1951: The right
to limit or deny voting rights to classes of
stock permitted under 182,13 (1949) is re-
tained, [Bill 763-S]

Revision Commitiee Note, 1953: The change
in (2) was recommended by state banks which
held shares of their own capital stock in a fi-
duciary capacity. It is clear that shares of its
own stock held by a corporation in a fiduciary
capacity are outstanding shares and are en-
titled to receive dividends.  If such shares are
outstanding for dividend purposes the same
should be deemed outstanding for voting and
all other purposes. The suggested amendment
is identical with Section 28 of the Illln01s Busi-
ness Corporation Act. This section in the 1951
statutes permitted any officer to vote corpora-
tion held stock. If was felt that such authority
was too general and would lead to confusion
should more than one officer claim voting
rights, The present proposal represents a
compromise between the 1949 law which per-
mitted the president to vote such share, and
the 1951 law which allowed any officer to so
vote. [Bill 524-S]

Only legal owners of shares of stock have
a right to vote in corporate meetings. The
stock must be issued to be owned. Schwemer
v. Fry, 212 W 88, 249 NW 62.

An option to purchase corporate stock does
not in itself transfer to the optionee the right
to vote the stock. Proxies procured from
stockholders, whose shares were subject to an
option to sell and had been deposited in es-
crow, by the optionees for the sole purpose of
validating a stockholders’ meeting illegally
held by the optionees, were not “coupled with
an interest” and were revocable, Stoelting
Brothers Co. v. Stoelting, 246 W 109, 16 NW
24d) 367,

Provisions in corporate articles, authorizing
the holders of preferred stock to vote when-
ever default shall exist in the payment of divi-
dends, constitute a denial of the right of pre-
ferred stockholders to vote prior to the hap-
pening of the specified contingency. A denial
of the right fo vote preferred stock may exist
expressly or by necessary implication, and may
exist under an express provision even though
the denial may not be express. Unless a denial
is clearly manifested, it should not be given
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effect, but where it is clear, it should be given
effect even though it is not express. Gott-
schalk v, Avalon Realty Co. 249 W 78, 23 NW
(2d) 606.

An irrevocable proxy is not against public
policy. 1 Aftty. Gen. 122.

182,15, Stats. 1929, does not authorize cu-
mulative voting at elections of directors. 18
Atty. Gen. 429,

Under the statutes in force in 1933 preferred
stock may not have exclusive voting rights.
23 Atty. Gen. 6.

Shareholder vote buying—a rebuttable pre-
sté{]nption of illegality. Schmitz, 1968 WLR
9217.

180.26 History: 1951 c¢. 731 s.7; Stats. 1951
s. 180.26.

Revision Commitiee Note, 1951: No coun-
terpart in 1949 statutes other than 180.13 (4),
Similar authority is now generally conferred
by statute in other jurisdictions. The section
follows the Model Code; it provides a uniform
method of closing of the transfer books which
might well avoid confusion in the determina-
tion of the stockholders entitled to vote. [Bill
763-S]

180.27 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.27; 1953 c. 399 s, 15.

Revision Committee Note, 1951: No coun-
terpart in 1949 statutes. The Model Code pro-
vides for a 10-year limitation on voting trusts
which was considered too short and was ex-
tended to 20 years. [Bill 763-S]

Revision Commitiee Note, 1953: Study in-
dicates that the 20-year limitation of the 1951
statutes is not essential to the validity of vot-
ing trusts and that an arbitrary time limita-
tion could defeat proper purposes of a voting
trust as a beneficial means of working out
relative rights of security holders on corporate
reorganization, carrying out estate planning
and voluntary settlement of relative rights of
stockholder groups. The remedy for any il-
legitimate use of such a trust should be left
to the courts, regardless of term. [Bill 524-S]

180.28 History: 1951 c. 731 s. T7; Stats. 1951
s, 180.28; 1961 c. 220.

Revision Commiiiee Note, 1951: Under
182.02 (1) (1949), the articles of organization
may set a quorum at any number. This sec-
tion follows the Model Code, [Bill 763-S]

180.29 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.29; 1965 c. 53.

Revision Commitiee Note, 1851: No coun-
terpart in 1949 statutes, The Model Code was
followed in substance except that a provision
was included which would penalize the officer
or agent who failed to prepare and keep a list
asrequired. It was felt that no penalty should
be provided. [Bill 763-S]

180.30 History: 1951 ¢, 731 s. 7; Stats, 1951
*s. 180.30.

Revision Commitice Note, 1951: 180.30 is
substantially the same as certain of the pro-
visions of 180.13 (1) (1949) except that 180.30
specifically provides that directors need not
be residents of this state, [Bill 763-S]

180.31

Although technically a corporation cannot
act contractually except by or through its
board of directors, a contract made at a stock-
holders’ meeting, all the stockholders, includ-
ing the directors, being present and participat-
ing, is valid and binding. First T. Co. v.
Miller, 160 W 336, 151 N'W 813,

Corporate directors stand in a fiduciary re-
lation towards the stockholders. Thus, a con-
tract between a director and a purchaser of
stock who became manager of the company,
by which it was agreed that if the manager’s
retention in such service should be discontin-
ued the director would repurchase the stock
and pay full par value plus pro rata profits,
was void as against public policy unless made
with the knowledge and consent of all the
stockholders, because it interfered with the
free and impartial discharge of official duty
by the director. Timme v. Kopmeier, 162 W
571, 156 N'W 961,

The - directors of a corporation have full
power to elect its officers and direct and con-
trol its policies. Courts of equity will not in-
terfere with such managerial powers unless
abused or exercised for an unlawful purpose,
In determining net income for a basis upon
which to compute a bonus allowed to an offi-
cer, the directors were justified in considering
an income tax and an excess profits tax as a
part of operating expenses. Fleischer v, Pel-
ton S. Co. 183 W 451, 198 NW 444,

Where the management of the business of
a corporation by its directors is unaccom-
panied by fraud, illegality or diversion of its
funds or property to their own use a court
will not interfere to change corporate policy
upon the request of minority stockholders,
and will not appoint a receiver merely because
the directors refuse to pay dividends which
such minority allege the corporation is able to
pay. Such managerial power belongs, primar-
ily, to the directors and not fo the stock-
holders. Gesell v. Tomahawk L. Co. 184 W
537, 200 NW 550,

180.31 History: 1951 c. 731 s, 7; Stats. 1951
s.180.31; 1953 c. 399 s. 16,

Revision Commitiee Note, 1951: No coun-
terpart in 1949 statutes. This section is not
intended to deal with tenure. See Stoiber v.
Miller Brewing Co, 257 W 13. [Bill 763-S]

Revision Committee Note, 1953: The first
sentence is changed for certainty and to par-
allel corresponding phraseology elsewhere, as
in 180.34. The second sentence is added to
answer any doubt of the power to grant rea-
sonable benefits or additional compensation
for past services of executives or employes,
including pensions, allowances to widows or
dependents. [Bill 524-S]

A director or other fiduciary officer of a cor-
poration presumptively serves without com-
pensation, and he is entitled to compensation
for performing usual and ordinary duties of
his office only when there is a valid express
agreement therefor; but he may be entitled to
compensation, under an implied contract,
where services clearly outside his ordinary
duties as director or officer are performed un-
der circumstances showing that it was well
understood by proper corporate officers as
well as himself that services were to be paid




180.32

for. Security S, & T. Co. v, Coos Bay L. & C.

Co 219 W 647, 263 NW 187

180 32 History: 1951 c¢. 731 s. Stats 1951
s. 180.32; 1953 c. 399 s. 17, 18; 1961 c. 220; 1965
c. 53.

Revxsxon Committee Note, 1951: The pro-
visions of this section conform substantially
with 1949 Wisconsin practice and 180.02. (1)
(e) and 180.13 (1) (1949). [Bill 763-S] .

- Revision Commitiee Note, 1953: 180. 32 (2)
in specifying that the term of office of a di-
rector shall extend until the next succeeding
annual meeting 1mp11es that there is no power
of removal; although directors are included in
the term “officers’ as defined in 370.01 25),
180.42 would not apply because directors are
not usually “elected or -appointed” by the
board. Any doubt concerning the power of re-
moval of a director should be cleared up.
showing of cause should not be required. Re-
moval without cause might be natural in
many cases such as transfer of ownership of
controlling shares. [Bill 524-S]

 ~ An amendment to corporate articles provid-
ing that the number of directors may vary,
depending upon certain contingencies, is per-
missible under ch. 180, Stats. 1939, 28 Atty.
Gen. 439.

180,33 History:
s. 180.33; 1965 c. 53.

Revision Commiitee Note, 1951: 180.13 (1)
(1949) authorizes classification of directors,
‘but has been criticized as being too loose and
indefinite. This section is preferable because
it establishes a definite procedure and because
it has the effect of establishing 3 years as a
maximum term. [Bill 763-S]

. 180,34 History: 1951 c. 731's. 7; Stats. 1951
s.180.34; 1953 c. 399 5. 19; 1965 c. 53.

Revision Commitiee Note, 1951:

1951 c. 731 s. 7- Stats, 1951

Substan-

tially the same as 180.13 (1) (1949). [Bill
763-S]
Revision Commitice Note, 1853: Under the

simplified articles permitted by the 1951 law,
there would normally be no occasion for the
articles to say anything more about directors
than that their number should be as fixed
from time to time by the bylaws. There may
be instances where the shareholders would
prefer to fill the vacancies. The shareholders’
paramount power over the bylaws would un-
‘der this amendment assure them a means of
-withdrawing from the directors the power to
fill vacancies under any particular situation,
‘without amending the articles or cluttering up
the articles with provisions of any internal in-

terest. - [Bill 524-S]
180.35 History: 1951 c. 731 8. 7; Stats. 1951
s. 180,35,

Revision Commliiee Noie, 1951- The flrst
“sentence of 180.35 is very similar to the first
‘sentence of 182.02 (1) (1949)., 180.35 is pref-
-érable because it is more definite and includes
some matters not spemflcally covered by 1949
statutes. [Bill 763-S]

" 180.36 History: 1951 c 731 s. T; Stats. 1951
s, 180.36; 1965 c. 53.

‘Revision Commitiee Note, 1951: 180.13 (2)

1o 180.02.

‘the - corporation,

‘impair - or diminish the 'capital.
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(1949) authorizes the board of directors to ap-
point an executive committee with certain
limitations on the powers of said committee:
180.36 authorizes the appointment of one' or
more committees but keeps the basic limita-
tions on the authority of such committees
which is now :found in- 180.13 (2) (1949).
[Bill 763-S] S

. 180,37 History:
s. 180.37. . .

Revision Commiitee Note, 1951: No 1949
statute speaflcally governs the time and place
of directors’ meetings. (1) is.a desirable ad-
dition to the Wisconsin law particularly for
the purpose of settling any question as to the
propriety of directors’ meetings outside of the
state. (2) has no counterpart in 1949 statutes.
[Bill 763-S] - .

180,38 History: 1951 c. 731 s. Stats 1951
s. 180:38; 1953 c. 399 s. 20 to'25; 1965c 53,

Revision Commitiece Note, 1951: The fun-
damental difference between 180.38 and 182.19
(1949).is that under 182.19 dividends may be
paid out of net profits or capital surplus, pro-
vided such payment does not impair or limit
the capital applicable to outstanding stock;
whereag 180.38 provides that dividends, except
stock dividends, may only be paid out of un-~
reserved earned surplus as defined in 180.02
(1), and further provides that under certain
circumstances cumulative preferred dividends
may be paid out of capital surplus. In general,
180.38 and 182.19 (1949) differ in that this
section restricts the payments of dividends
much more than 182.19; is more definite in its
terminology and includes some matters not
specificall‘y covered by 182.19. [Bill 763-S]-

BRevision Commitiee Note; 1953. See note

[Bill 524-87 - -

Ratable distribution by a corporation to its
stockholders of the shares of another corpora-
tion, all of which it has lawfully acquired, is
not a dividend, but is a valid transaction: if
consented to by all such stockholders and if it
does not involve the rights of the state, cred-
itors or third parties. Hoberg v. John Hoberg
Co. 170 W 50, 173 NW 639, 952.

The payment of customary trade discounts
given by stores generally in a particular lo-

cality to their customers is not prohibited.
Breon v. Genger, 182 W 616, 197 NW 195,

Directors’ of a corpor atlon are necessary

parties to an action to compel the payment of

1951 c. 731 s. 7; Stats. 1951

.dividends. In declaring dividends they must

exercise good-faith discretion. To them be-
longs the primary managing power and duty
as to stock, property, affairs and business of
not- to - the stockholders.
Gesell v. Tomahawk L. Co. 184 W 537, 200

NW 550.

A corporate dividend must not in any way
Zimmers v.
Milwaukee, 189 W 269, 206 NW 178.

In the construction of a will bedqueathing
shares of corporate stock to trustees in trust
to pay the income to the widow during her

-life, and giving the stock; at the death of the

widow, to a son, a stock dividend declared and

paid to the trustees after the testator’s death

constituted. income to which the life benefi-
ciary was entitled; in the proportion that the



939

stock dividend was made from corporate sur-
plus accumulated between the time of the
testator’s death and the time of the declara-
tion of the stock dividend. Estate of Paddock,
213 W 409, 251 NW 229,

¢ 'The provisions of 182,19 (2), Stats. 1933,
which permitted corporations to declare divi-
dends out of surplus resulting from an increase
in value of corporate assets, was not control-
ling as to the respective rlghts of life tenant
and remainderman to the dividends declared.
As between life tenant and remainderman,
dividends declared by a corporation out of
surplus resulting from an increase in value
or appreciation of corporate assets were not
“income.” Welch v. Welch, 235 W 282, 290
NW 758, 293 NW 150.

Under the articles of a corporation limiting
the payment of accumulated dividends and a
premium on preferred stock in liquidation to
profits, and under 182.13 (1), Stats, 1929, lim-
iting the preference which may be given pre-
ferred stock to the par value thereof over the
common stock in the distribution of corporate
-assets other than profits, and 182.19 (1), Stats.
1929, limiting the payment of dividends to net
profits, preferred stockholders, on the liquida-
tion of the corporation, were not entitled to
the payment of accumulated dividends and
the premium on preferred stock out of capital
surplus which had been created by a reduc-
tion of the common stock., Hull v. Pfister &
‘Vogel Leather Co. 235 W 653, 294 NW 18,

Under provisions in articles of incorpora-
tion that preferred stock was to be subject to
redemption on any dividend date after a cer-
tain date at $105 per share “together w1th ac-
.crued earned dividends due thereon,” and
-where the corporation properly called the
stock as of April 1, 1948, which was a quarter-
ly dividend- payment date the holders were
entitled only to dividends declared and un-
paid as of that date, and they were not enti-
-tled to be paid the quarterly dividends which
~would have been payable on July 1 and Octo-
ber 1, 1948, by reason of earnings of 1947, and
they Were not entitled to an additional so-
called dividend amounting to interest on the
par value of their stock for the first 5§ months
of the corporation’s fiscal year beginning No-
-vember 1, 1947. Franzen v. Fred Rueping
Leather Co. 255 W 265, 38 N'W (2d) 517.

-A patronage dividend cannot be distributed
-to preferred stockholders by a corporation or-
~%anlzed under provisions of ch. 180. 22 Atty.
“Gen

Unrealized appreciation as a source of
-shareholder distributions. Bugge, 1964 WLR
292,

180.385 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.05; 1953 c. 399 s. 5; Stats. 1953 s. 180.385.

- Revision Commiiiee Note, 1951: This sec-
tion has no counterpart in the 1949 statutes.
(1) (a) affords creditors of a corporation
‘substantially the same protection now given
by Wisconsin case law. (1) (b) and (c) are
-designed to protect holders of shares which
-are preferred over the shares being acquired;
- although there is no Wisconsin case law on
. the problem, our courts would probably give
holders of preferred shares protection equiva~
-lent to (1) (b).. (2) dispenses with stock-

180.40

holder approval, but preserves the require-
ments of (1) (a) and (b), when shares are
acquired from earned sulplus or for the pur-
poses designated in (2) (b), (¢) and (a)
[Bill 763-S]

Revision Commitiee Noie, 1953: Thls sec-
tion (180.05, Stats. 1951) is Dbetter - located
with dividend and partial liguidation provi-
sions to which it is closely related, and ex-
pressed as a right rather than as a power. The
revisions are to clarify the effect on earned
surplus in the case of purchasers not previous-
Iy authorized by the articles or shareholders,
and transactions made prior to general effec-
tiveness of the new law. Pending other share-
holder direction of a subsequent restoration of
funds by a sale of shares, an amount of earned
surplus equal to the cost of shares purchased
under the new law is restricted and thus is
made unavailable for ordinary dividends. The
restriction is removed to the extent that
earned surplus is later transferred to. stated
capital or capital surplus either by director
action or by stock dividend. By specific ex-
ception such surplus restriction does not ap-
ply to redeemable shares which from their na-
ture would be recognized as temporary or sub-
ject to substitution. The former limitation
based on full payment of accrued dividends is
deleted to avoid interference with contracts
or other obligations to repurchase shares on
various events which might occur at a time
when defaults existed; if such protection is
desired by the preferred classes it could be
provided for in the articles. [Bill 524-S]

- A solvent corporation which purchases its
stock pursuant to a vote of its stockholders,
paying therefor pro rata the assets of the
corporation, does not thereby incur any lia-
bility to one who subsequently becomes its
creditor; nor is there any liability to such
creditor on the part of any of the stockhold-
ers or officers of the corporation. Shoemaker
v. Washburn L. Co. 97 W 585, 73 NW 333.

A corporation with assets substantially in
excess of its liabilities may buy its own stock;
and an arrangement whereby certain prop-
erty was conveyed in trust to secure payment
of the amounts it had agreed to pay certain
dissatisfied stockholders for their stock .is
-within the power of the corporation. Rasmus-
sen v, Schweizer, 194 W 362, 216 N'W 481.

‘Wisconsin business corporation law, treas-
.ury stock section. 1953 WLR 4380.

180.39 History: 1951 c. 731 s. T; Stats, 1951

5. 180.39; 1953 c. 399 s. 26.

Rewsxon Commitiee Note, 1951: No counter—
part in the 1949 statutes, where liquidating

.dividends are not regulated as such. It should

‘be considered in connection with 180.38, deal-
ing with dividends, and with 180.05, dealing
with power of a corporation to.acquire its own
shares, The requirements of this section are
parallel in part with those of 180. 05 as they
should be. [Bill 763-S]

180.40 History: 1951 c. 731 s, 7; Stats. 1951

5. 180.40; 1953 c. 399 5. 28, 29; 1965c 53.

Revision Commitiee Note. 1951:  The only
specific provisions in the 1949 statutes relating
to directors’ liability are 182.19 (1). (1949),
which provides that directors who -authorize




180.40

the payment of dividends contrary to the pro-
visions of law, not having reason to believe
that such payments will not impair the capi-
tal, are liable to the creditors of the corpora-
tion in the amount of their claims and 182.19
(5) (1949) which protects a director in the
performance of his duties if he acts in good
faith and in reliance upon . certain corporate
and financial records.

180.40 (1) establishes more definite stand-
ards to measure and limit directors’ liability
than 182.19 (1) and (5) (1949) and the the-
ory is that a director’s liability is a liability
to the corporation rather than to stockholders
or creditors. 180.40 (4) specifically provides
for contribution as between directors, who
may be liable under the provisions of the act,
and (5) (a) provides for contribution from
stockholders to directors under certain cir-
cumstances involving improper declaration of
dividends or distributions of assets. There
are no such statutory rights in the present
Wisconsin law.

180.40 (5) (b) is similar to 18219 (1)
(1949) in imposing hablhty to the corporation
on shareholders who receive improper divi-
dends or distributions.

180.40 (6) is the same as 182.23 (1949).
[Bill 763-S]

Revision Commitice Note, 1953: Integrates
with 180.48 and the repeal of 180.45 (1) (g).
[Bill 524-S]

As the liability is limited to the amount of
stock held, and the object of such statutes
seems to be to provide a fund for the work-
men or creditors of an insolvent corporation,
and as it is generally necessary to enforce con-
tribution among shareholders, a single credi-
tor cannot sue a single stockholder at law.
Coleman v. White, 14 W 700; Cleveland v.
Marine Bank of Milwaukee, 17 W 545; Mer-
chants’ Bank v. Chandler, 19 W 434,

The dissolution of a corporation by its own
election or nonuser of its franchise does not
relieve stockholders from their lability under
sec. 1769, R. S. 1878, If a corporation has as-
signed all its property for the benefit of credi-
tors it may be shown that its assighee has
none of it in his possession, and when that is
shown the court determines the respective lia-
bilities of the stockholders without appointing
a receiver or staying proceedings to ascertain
whether the assignee will declare any divi-
dends. A servant does not waive his claim
against the stockholders by presenting it to
the assignee. Sleeper v. Goodwin, 67 W 577,
31 N'W 335.

The stockholders who are such at the time a
debt for services is created are at once liable,
‘and the liability passes on to those who are
such when the action is commenced. The right
to enforce a claim for services against the
‘stockholders survives to the personal repre-
sentatives of the claimant and may be as-
signed. Stockholders sued under sec. 1769, R.
S. 1878, for debts due for services performed
for the corporation are not prejudiced by an
order adding as plaintiffs other servants or
their assignees who hold similar claims, not-
withstanding the action is brought on behalf
of all creditors of the corporation who hold
similar claims. Day v. Buckingham, 87 W 215,
58 N'W 254.
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Sec. 1769, R. S. 1878, is to be liberally con-
strued in favor of laborers. All laborers,
without reference to the place where the labor
is performed, have a right to share equally
with laborers who perform work in this state
in its benefits. Clokus v. Hollister M. Co. 92
W 325, 66 N'W 398.

One who holds stock in his own name, if the
books of the corporation show that he so holds
it, is liable whether it is his absolutely or
whether he holds it as collateral, Gilman v.
Gross, 97 W 224, 72 NW 885,

The Jliability under sec, 1755, Stats. 1898, is
penal in character and the rlght to its benefits
does not survive and is not assignable. This
section can be invoked only by cred1t01s who
were such at the time of the commission of
the act upon which the liability depends and
to the extent that the capital stock was di-
minished by such violation. Killen v. Barnes,
106 W 546, 82 NW 538.

D1v1dends received by a stockholder con-
trary to law are but property of the corpora-
tion and such corporation has the right to re-
cover them in a direct action. This does not
prevent one interested either as a creditor or
stockholder from compelling such repayment
when the corpor atlon will not do so, but in so
acting such person is merely enforcmg the
right which the corporation has. Gager v.
Paul, 111 W 638, 87 NW 875.

It is not necessary that a director should
actively participate in the unlawful payment
of a dividend in order to incur liability under

‘sec. 1765, R. S. 1898. All liabilities of officers,

stockholders and directors of corporations can
in any event be enforced for the benefit of the
creditors generally or as a class, may be dealt

‘with in a single suit and constitute one cause

of action. Williams v, Brewster, 117 W 370,
93 N'W 479. . ]

A stockholder of a corporation selling his
stock to it with actual or constructive knowl-
edgé that the result will be to render the cor-
poration insolvent is estopped from claiming
that his relations to the corporation were so
severed by the transaction as to prevent statu-
tory liability. Atlanta & Walworth Asso. v.
Smith, 141 W 377, 123 NW 106.

Brokers who entered into a contract with
the principal stockholders of a corporation to
find a purchaser for the assefs of the corpora-
tion, in reliance on the stockholders’ represen-
tation that they had authority to bind the cor-
poration, may recover their damages in an ac-
tion against such stockholders in the event
that the stockholders had no such authority
and the corporation did not convey. Grieb &
Erickson v. Estberg, 186 W 174, 202 NW 331.

Personal liabilities of stockholders for in-
debtedness due to laborers at the time of ap-
pointment of a receiver, should be determined
in receivership proceedings. Cullen v. Ab-
bott, 201 W 255, 229 NW 85,

Payments by a corporation to employes
within the last 3 months of service rendered
by them could not operate as a credit in favor
of stockholders who were sued for their per-
sonal liability for service rendered by em-
ployes where at the time of the suit there was
6 months’ service unpaid. The final order in
a corporation receivership proceedings which
reserved to employes of a corporation the
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right to proceed against the stockholders for
the stockholders’ statutory liabilities for the
amount owed by the corporation to employes
for services did not bar an action under 287.17,
Stats. 1937, Kreutzer v, Gallagher, 229 W 273,
282 NW 22.

The amendment of 182.23 by ch. 534, Laws
1927, a revision bill, so as to provide that hold-
ers of nonpar stock in a corporation shall be
personally liable for wages of employes of the
corporation “to an amount equal to the con-
sideration for which their nonpar value stock
was issued,” merely clarified the statute and
did not change the law, and both before and
after the amendment the bagis of liability of
a holder of nonpar stock was the consideration
paid for such stock., Parish v. Awschu Prop-
erties, Inc. 243 W 269, 10 NW (2d) 166.

An action to enforce a shareholder’s liability
under 182.223, Stats. 1951, is governed by the
2-year statute of limitations, not by 330.19
,(74)4. Casey v. Trecker, 268 W 87, 66 NW (2d)

24.

A judgment based on 182.223 may be en-
forced against the estate of a deceased stock-
holder notwithstanding the fact that a claim
was not filed in the estate proceedings in the
.county court. Casey v. Trecker, 268 W 87, 66
NW (2d) 724.

See note to 128.01, citing In re Supreme Tool
& Mfg. Co. 3 W (2d) 554, 89 NW (2d) 292.

Sec. 1772, Stats, 1898, does not empower a
corporation to impose the double liability
upon its stockholders. Central W. T. Co. v.
Barter, 194 F 835.

Where stockholders of the corporate em-
ployer paid to wage earners the amount due
them and took assignments of their claims, the
assignments filed by the stockholders as
claims against the corporation in bankruptcy
were properly allowed since the assignment
placed the stockholders in the shoes of the
wage earners. Dorr Pump & Mifg. Co. v.
Heath, 125 F (24) 610.

180,405 History: 1953 c. 399 s. 30; Stats.
1953 s. 180.405.

Bevision Commitiee Note, 1953: This sec-
tion is a substitute for 180.40 (7) (Stats.
1951). The problem in the shareholder’s de-
rivative action is the possibility of its abuse
for personal profit. This possibility bears no
relation to the number of shares held by the
plaintiff or his ability to furnish security for
expenses. This section is designed to handle
the problem directly. The elimination of the
chance for personal profit should discourage
the strike suit without imposing any obstacles
to the good faith action. [Bill 524-S]

The requirement bond for expenses in
180.405 (4) does not apply to a stockholder’s
action to set aside a corporate merger on claim
of injury to his preemptive stock rights. Bo-
rak v. J. I. Case Co. 317 F (2d) 838.

180.407 History: 1953 c. 399 s. 31; Stats.
1953 s. 180.407; 1959 c. 319.

Revision Commiitee Note, 1953: This sec-
tion was in the 1949 law as s. 180.34, but was
omitted in 1951. It is felt that the section
should be restored; that indemnification, if
warranted, should be automatic and should
not lie in the discretion of directors whose as-
sociation with fellow directors is often too in-

180.43

timate to permit unbiased consideration, and
who, in considering indemnification, will fre-
quently be faced with the problem of self deal-
ing., It was also felt that this promised sec-
tion is not inconsistent with s. 180.34 which
deals with power to indemnify, and that such
latter section should remain in the law also.
[Bill 524-S1

Indemnification of officers and employes.
Fitzgerald, 46 MLR 94

Corporation directors’ reimbursement for
litigation expenses. Helstad and Williams,
1950 WLR 157.

180.41 History: 1951 ¢, 731 s. 7; Stats. 1951
s.180.41.

Revision Committee Note, 1951: 180.41 (1)
is in accord with usual corporate practice but,
except for the provision in 180.13 (1) (1949),
that the directors shall choose the officers, has
no direct counterpart in the 1949 statutes. Un-
der 180.41 (2) the duties of officers, as be-
tween themselves and the corporation, may
be specified by bylaw or consistent board res-
olution, instead of by the articles as provided
in 180.02 (1) (f) (1949). TUnder 180.45 (2)
the duties of officers may be included in the
articles if desired. To the extent not specified
in the articles, the powers of officers, as be-
tween the corporation and outside parties,
will be determined by the general law of
agency. [Bill 763-3]

Some of the powers of the president of a
corporation when acting as its general man-
ager are stated in Green Bay F'. Co. v. Jorgen-
sen, 165 W 548, 163 NW 142,

A provision in the articles or bylaws that
its secretary-treasurer shall be elected by the
stockholders conflicts with sec. 1776, Stats.
1919, is illegal, and such an election confers no
title to the office. State ex rel. Badger T. Co.
v. Rosenow, 174 W 9, 182 NW 324.

The executive officers of a corporation are
presumed to have authority to carry on its
ordinary business, and the corporation may be
estopped by their conduct whether originally
authorized to act in a given case or not.
Northern Minnesota D. F. L. Co. v. Haswel],
177 W 635, 180 NW 263.

See note to 180.71, citing McDermott v.
O’Neil O. Co. 200 W 423, 228 NW 481.

See note to 452.05, citing 50 Atty. Gen, 191.

180.42 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.42.

Revision Commiitee Note, 1951: No coun-
terpart in 1949 statutes. [Bill 763-S]

180.43 History: 1951 c. 731 s. 7; Stats, 1951
s. 180.43; 1953 ¢. 399 s. 32,

Revision Committee Note, 1951: 180.43 (1)
retains in substance the requirement of 182.03
and 182.12 (1949) that books and records, in-
cluding lists of stockholders, be kept; it also
requires the maintenance for 10 years at the
‘Wisconsin registered office of financial state-
ments in reasonable detail and mailing of cur-
rent statements to stockholders on request.
(2) permits stockholder examinations as un-
der 182.10 (1949) but (except under court or-
der pursuant to (5)) requires that the exam-
ining shareholder shall have held his stock for
at least 6 months unless he has a stock interest
of 5 per cent or more. (3) extends examina-
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tion rights to the holders of voting trust cer-
tificates; there is no counterpart in the 1949
statutes, (4) imposes more strict penalties
than 182.04 (1949) for refusal to permit
proper stockholder examinations but affords a
defense in certain cases where there might be
doubt as to the propriety of the purpose. (5)
makes it clear that the section does not limit
judicial authority to require production of rec-
ords. (6) imposes strict penalties for failure
to bring records into the state when required
by:court order. It is similar in principle to
182 03 (2) (1949) (relating to certain rail-
roads), but applies to all corporations since
180.43 permits various records of other corpo-
rations to be located outside the state, as may
be desirable under present business methods
and regulatory and stock exchange require-
ments, - [Bill 763-S]

Revision Commitiee Note, 1953- The pro-
posed amendment to (1) is designed to avoid
violation in those cases where unusual com-
plexity or other special considerations do not
permit completion of annual statements with-
in 4 months after the end of the year. In re-
gard to the proposed amendment to (3), it
was felt that the law should not restrict de-
fenses to those named, hence the suggested
amendment to include “other meritorious de-
fenses [Bill 524-S]

Mandamus to permit a stockholder to ex-
amine a corporation’s accounts is properly di-
rected to the person who has them in his pos-
session and control. On a motion to quash it
will not be considered whether the corpora-
tion should be a party to the proceeding. State
ex rel, Bergenthal v. Bergenthal, 72 W 314, 39
NW 5686.

The statutory right of the stockholders to
examine the books of the corporation imposes
upon the corporation not only the duty of
keeping its corporate books open for inspec-
tion at all reasonable times, but also the duty
of keeping its stock subscriptions and accounts
in‘such form that they may be examined and
the condition of the corporate affairs ascer-
tained therefrom. Dunn v. Acme A. & G. Co.
168 W 128, 169 N'W 297,

The right to make inspections may be en-
forced by mandamus. State ex rel. Dempsey
v. Werra A, F. Co. 173 W 651, 182 NW 354,

Sec, 1757, Stats. 1921, enlarges the common-

law rights of a stockholder to inspect the
books and papers of the corporation. This
right extends to a schedule sequestrating val-
ues of corporate property prepared by an ex-
pert and delivered to the president, but never
entered on the corporation’s books, even
though the disclosure might involve the cor-
poration in complications with officials
charged with the collection of income taxes.
State ex rel. McClure v. Malleable I. R. Co.
177 W 582, 187 NW 646.
- The mght of a stockholder to examine the
books of the corporation is considered under
the circumstances of the case to permit him to
examine them through the agency of a third
person. State ex rel. Mandelker v. Mandelker,
197 W 518, 222 N'W 786.

The :statute authorizing inspection of the
books of a corporation by the stockholders
does not apply to building and loan associa-
tions. : State ex rel. Schomberg v. Home Mut.
B..& L. Asso. 220 W 649, 2656 NW 701. ‘
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Prior to the amendment made by ch. 292,
Laws 1941, this chapter conferred on a stock-
holder of a corporation an absolute right of
inspection of the corporation’s books of ac-
count and records. Pick v. Wesbar Stamping
Corp. 238 W 93, 298 NW 58.

See note to 324. 35, citing Estate of Land-
auer, 264 W 456, 59 NW (24) 676.

In 1‘espect to the right of access to a corpo-
ration’s shareholder records under 180.43 (2),
Stats. 1967, an “improper purpose” exists
when the demanding shareholder seeks not
only to communicate with other shareholders
about management but also to further his own
interest in the corporation not as a shareholder
but:as a stockbroker. White v. Jacobsen Mfg.
Co. 293 F Supp. 1358.

Where the commissioner of banking has
taken charge of a bank and is liquidating its
assets, he should allow any stockholder to ex-
amine the stock subscription books and ac-
counts of such bank; any creditor is entitled
to be informed of amount of capital stock sub-
scribed, amount paid in, number of shares
owned by each stockholder, and amount un-
paid by him, and names of persons by whom
any stock not fully paid has been transferred
within 6 months, with amount due thereon.
11 Atty. Gen. 655,

180.44 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.44,

Revision Committee Note, 1951: This sec-
tion differs from 180.01 (1949) in permitting
incorporation by less than 3 mcmporators and
in eliminating the requirement that incorpora-
tors be resident in the state. The real parties
in interest will more readily qualify under this
section to act as incorporators if des1red
[Bill 763-S]

Under sec. 1771, Stats. 1898, a married
woman may be an incorporator of a corpora-
tion and may join with her husband in the
transaction. Good Land Co. v. Cole, 131 W
467, 110 NW 895,

180.45 History: 1951 c. 731 s, 7; Stats, 1951
s. 180.45; 1965 c. 53.

Revision Commitiee Note, 1951: This sec-
tion is generally in accord with practice under
180.02 (1) (1949), but with added provision
specifying the initial registered office and
agent and initial number of directors. As to
form of corporate name, see 180.07. As to
designation and duties of officers, see 180.41.
180.45 (1) (c) and the first sentence of )
are designed to eliminate question as to
whether extensive or detailed statements of
purposes or powers are necessary. [Bill 763-S]

“The words of the statute, or their obvious
equivalents, should be used in the articles, to
have the effect to determine the place where
the: corporation is fo be assessed on its prop-
erty by force of the articles themselves against
the real facts.” Milwaukee S. Co. v. Milwau-
kee, 83 W 590, 598, 53 N'W 839, 841.

Articles of organization constitute a legisla-
tive act and cannot be reformed or amended
by the courts. Such articles must be construed
like other legislative enactments and the testi-.
mony of the framers as fo what was intended
by the language used is not competent. A
provision in such articles that if any of the
original stockholders wish to sell their stock

. ——
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they must first offer it to the board of di-
rectors and give the board 10 days in which
to place it with other stockholders, is valid.
Casper v. Kalt-Zimmers M. Co. 159 W 517, 149
NW 754, 150 NW 1101.

.. Provisions in the articles of incorporation
and the bylaws requiring the stockholders to
offer their stock to remaining stockholders
before sale to outsiders are valid, but such
provisions do not apply to a sale by one stock-
holder to another. Rychwalski v. Baranow-
ski, 206 W 193, 236 N'W 131, .

The general corporation laws of the state
form ‘a part of the corporate charter of a
corporation organized thereunder, and there-
fore constitute a part of the contract between
the corporation and its stockholders. Hull v.
Pfister & Vogel Leather Co. 235 W 653, 294
Nwis. - o

The articles of incorporation must give the
corporation’s name; it can have but one; the
articles should not contain a second, or alter-
nate, or trade name, 8 Atty. Gen. 658.

“The” is not a sufficient difference between
the names of domestic  corporations; and 2
names so nearly identical should not be per-
mitted. ‘11 Atty. Gen. 402. ‘

There is no authority for naming those who
shall act as officers in the articles of organi-
zation. The name of a corporation should dif-
fer enough from that of any other corporation,
authorized to do business in this state, so that
the public will not be misled. 11 Atty. Gen.
402.

180.46 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.46; 1955 c. 294,

Revision Commitiee Note, 1951: This sec-
tion, with 180.86, provides, with minor changes
in phraseology, for the same filing and record-
ing procedure in effect under 180.02 (2)
(1949), except that in lieu of verified copies it
provides for duplicate originals (which under
180.44 are required to be acknowledged), thus
making uniform the requirements for dupli-
cate originals on various filings under this and
later sections. [Bill 763-S] ‘

The mere failure of the register to index the
record of the incorporation is not material,
Woodman v. Blue G. L. Co. 125 W 489, 104
NW 920. . ‘

The existence of a corporation begins with
the filing of its articles with the register of
deeds. - Sentinel Co. v. A. D. Meiselbach Co.
144 W 224, 128 NW 861. :

180.47 History: 1951 ¢, 731 s, 7; Stats. 1951
s. 180.47, . o . : o
Revision Commitiee Note, 1951: No coun-
terpart in 1949 statutes. [Bill 763-S] ‘

180.48 History: 1951 c. 731 s, 7; Stats. 1951
s. 180.48; 1953 c. 399 s. 34, . o

Revision Committee Note, 1951: 180.48 is
similar in effect to the first sentence of 180.06
(4) (1949). [Bill 763-S]

Revision Commitiee Note, 1953: The repeal
of 180.45 (1) (g) (Stats. 1951) eliminates any
need for reciting minimum initial capital in
the articles, but the mandatory $500 minimum
paid-in capital requirement is retained in this
section. This avoids complications stemming
from inadvertent over-gtatements of initial

180.49

capital where it consists of property or where
financing plans are changed. [Bill 524-S]-
An attempted or pretended incorporation
which is not perfected as the law requires does
not confer upon the incorporators immunity
from the liability imposed upon them by the
common law. Corporate existence is not com-
plete under secs. 1771-1775, R. S. 1878, until
the corporation can fransact business with
others than its members—that is, until it shall
have provided capital stock as required by
%E‘:IBV. Wechselberg v. Flour City Nat. Bank, 64
0. ‘
The requirement is met by the required
amourit in either preferred or common stock,
18 Atty. Gen. 393. o

180,49 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.49; 1953 c. 399 s. 34a; 1965 c. 53. :

BRevision Committee Note, 1951: The organ-
ization practice under this section is quite sim-
ilar to, though differing in minor details from,
the practice under 180.06 (1949). [Bill 763-S]

Revision Commitice Note, 1953: (4) adds
provisions (similar to prior laws 182.006 (5)
and (6)) for amendment by incorporators as
might be required before completion of organ-
ization and sale of shares, and facilitates the
desirable dissolution of corporations aban-
doned before complete organization. | [Bill
524-S] :

A corporation is liable for its own acts only
after it has a legal existence. Until that time
no one can sustain to the corporation the rela-
tion of agent. But if one assumes to act as
agent for a prospective corporation and in
form enters into a contract in its behalf it is
competent for such corporation, when organ-
ized, to ratify such contract. Buffington v.
Bardon, 80 W 635, 50 NW 776.

From the time its articles are filed a cor-
poration is capable of contracting, notwith-
standing the subscribers to the capital stock
do not meet to organize it until a later date.
Badger P. Co. v. Rose, 956 W 145, 70 NW 302.

. Promoters may retain their fiduciary rela-
tion after organization, and until the corpora-
tion’s share of the capital has been taken, or
it has been provided with directors, or some
reasonable means of protection. Pietsch v.
Milbrath, 123 W 647, 101 NW 388, 102 NW 342.

A subscriber for stock whose agreement was
to pay for the same partly in cash and partly
by the surrender of a note constituting an ob-.
ligation which the corporation had assumed
was not bound by the agreement until accept-
ance thereof by the corporation, and was not
entitled to notice of the first meeting to organ-
ize the corporation, given before such accept-
ance. .. Reilly v. Allen-Speigel S. M. Co. 184
W 257, 199 NW 216,

Even though the amount of stock requisite
to enable a corporation to transact business
as such has not been subscribed and paid in,
the subscribers may abandon the organization,
revoke the articles, or amend them. In such
case the subscribers may cancel a subsecrip-
tion to the stock of the corporation; and where
all of the subscribers agree to the cancellation
of a subscription contract and thereafter, by
unanimous vote, reduce the amount of the
capital stock, thereby rendering the contract
impossible of performance, and engage in
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business on that basis, the receiver of the cor-
poration cannot, there being no rights of cred-
itors and no question of fraud involved, en-
force the contract. Schwemer v. Fry, 212 W
88, 249 NW 62,

180.50 History: 1951 c. 731 s. T7; Stats, 1951
s. 180.50.

Revision Committee Note, 1951: 180.50 (1)
corresponds generally to 180.07 (1) (1949)
which permits a corporation by amendment
to “provide anything which might have been
originally provided in such articles”; (2) sets
forth in somewhat greater detail than the 1949
statute certain specific amendments which are
to be permitted. (2) (k) resolves a possible
question as to the right to make an amendment
which affects accrued but undeclared divi-
dends. The provisions of 180.10 as to change
of registered office do not require amendment
of the articles. Reference is made to 180.58
for optional procedure for reducing authorized
shares without stockholder action, in case of
redeemed stock which is not reissuable; such
procedure has the same effect as an amend-
ment to the articles. [Bill 763-S]

A radical, fundamental change in the char-
acter of the enterprise in which the company
was engaged when it obtained a stock sub-
scription releases the subscriber from liabil-
1‘?71 Kenosha, R: & R. I. R.R. Co. v. Marsh, 17

3.

An amendment to the articles of incorpora-
tion which increased the capital stock and
number of directors was not filed at the time
a conveyance of the entire property of the cor-
poration was made by a vote of the stockhold-
ers. Failure to file the amendment did not
invalidate the sale. Werle v. Northwestern F.
& S. Co. 125 W 534, 104 NW 743,

At common law fundamental changes in a
corporation’s purposes cannot be made by
amendment over the dissent of a single stock-
holder. The majority stockholders cannot turn
over to themselves corporate property or ad-
vantages to the detriment or fraud of the cor-
poration or of the minority. But the majority
stockholders and the board of directors are
supreme within the limits of honest adminis-
tration and discretion. Martin O. Co. v. Fruit
Growers’' C. Co. 203 W 97, 233 NW 603.

One who acquires stock in a corporation
consents in advance to the making of such
changes in the articles as the statutes permit,
and in the manner permitted by statute. A
stockholder cannot legally object to amend-
ment made to the articles if made in accord-
ance with the articles or with the statutes.
Johnson v. Bradley Knitting Co. 228 W 566,
280 N'W 688,

‘Whether an authorized amendment to arti-
cles of incorporation is in the interest of the
corporation is for the judgment of the stock-
holders as expressed by an affirmative vote of
an amount of stock sufficient to adopt the
amendment. Milwaukee Sanitorium v. Liynch,
238 W 628, 300 NW 760.

Under secs. 1771 and 1772, Stats. 1898, dou-
ble liability of stockholders cannot be imposed
by amendment of the articles. Such corporate
power must first be authorized by express
general law. Harris v. Northern B. G. L. Co.
§§5 F 192; Central W. T. Co. v. Barter, 194 F

5.
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A corporation incorporated for the purpose
of engaging in a manufacturing business may
amend its articles of incorporation so as to
permit it to engage in a public warehouse
business. 13 Atty. Gen. 41.

180.51 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.51.

Revision Commitiee Note, 1951: This sec-
tion retains the two-thirds vote required for
amendment under 180.07 (1) (1949) (subject
to any requirement in the articles for a greater
vote, as permitted by 180.90), and requires
that advance notice be given. [Bill 763-S]

180.52 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.52; 1965 c. 53.

Revision Commitiee Note, 1951: Except as
to “changes in relation to preferred stock” un-
der 182.13 (3) (1949) and 184.13, this section
requiring class voting on various matters has
no counterpart in the 1949 statutes. [Bill
763-S]

“Amendments which could not otherwise be
made in the absence of unanimous consent
may of course be made in accordance with re-
served power in the charter, articles of organ-
ization, by-laws, or statutes, on the ground
that since those provisions are a part of the
contract between the corporation and the
shareholders, the shareholder is deemed fo
have consented in advance to such amend-
ment.” 31 Atty. Gen. 354, 356.

180,53 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.53; 1957 c. 111; 1961 c. 220.

Revision Commitiee Note, 1951: This sec-
tion provides for a document substantially
the same as the certificate of amendment re-
quired by 180.07 (2) (1949); (6) and (7) have
;10 cso]unterpart in the 1949 statutes. [Bill

63-

180,54 History: 1951 c. 731 s. 7; Stats. 1951
s, 180.54,

Revision Committee Note, 1951: This sec-
tion and 180.86 require the same filing and
recording procedure covered by 180.07 (2) and
(3) (1949). [Bill 763-S]

A copy, certified by the secretary of state,
of his record of an amendment increasing the
capital stock of a corporation, authenticates
for admission in evidence the attached certifi-
cate of the register of deeds. Weston v. Dahl,
162 W 32, 155 NW 949,

An increase of capital stock is not effected
until filed and recorded, and until such in-
creased capitalization takes effect the pre-
ceding capitalization remains in effect. Fish-
back v. Fond du Lac R. Co. 158 F 88.

The amendment only should be filed, not the
entire article as amended. In certifying adop-
tion of amendments of articles of a nonstock
corporation, the whole number of members of
tGhe cso§‘5poration should be stated. 4 Atty.

en, .

180.55 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.55; 1953 c. 399 s. 35, 36; 1961 c. 220.

Revision Commitiee Note, 1953: The re-
peal of 180.55 (1) (a) (Stats. 1951) integrates
with 180.48 and repeal of 180.45 (1) (g) (Stats.
1951). [Bill 524-S] .
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180,56 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.56.

Revision Commitiee Note, 1951: Like 182.26
(1949), this section permits the state and local
filing and recording of a federal court order
under the bankruptcy law. No attempt is
made to define the powers of the federal court
or to either limit or extend the effectiveness
of its orders. The duty of filing and recording
is on the corporate officers. [Bill 763-S1

180.57 History: 1951 c. 731 s, 7; Stats, 1951
s. 180,57, .

BRevision Commitiee Note, 1951: No coun-
terpart in 1949 statutes. [Bill 763-S]

180.58 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.58. ‘

Revision Commitiee Note, 1951: This sec-
tion provides a method of canceling shares
reacquired by a corporation through redemp-
tion. It also provides a procedure similar to
180.07 (5) (1949), for effecting an amendment
to the articles of incorporation with respect
to reduction of authorized capital without for-
mal shareholders’ action. [Bill 763-S]

180,59 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.59.

Revision Commiitee Note, 1951: This sec-
tion provides a method of canceling shares
reacquired by a corporation by purchase or
otherwise, except by redemption, and has no
counterpart in the 1949 statutes. [Bill 763-8]

180.60 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.60,

Revision Committee Note, 1951: There is no
1949 provision comparable to this section ex-
cept for 182.14 which provides that the cap-
ital applicable to nonpar shares may be in-
creased or -diminished. 180.60 (2) imposes a
restriction upon the extent of a reduction of
stated capital not found in 182.14 (1949). [Bill
763-51

Reduction of capital stock in a corporation
cannot be effected in any way except by treat-
ing all stockholders alike. Such reduction can
not be effected by purchasing shares of a
particular stockholder; each stockholder is
entitled to surrender a pro rata share. Theis
v. Durr, 125 W 651, 104 NW 985.

180.61 History: 1951 c, 731 s. 7; Stats. 1951
s. 180.61; 1953 c. 399 s. 37; 1957 c. 672; 1965 c.
53.

Revision Commitiee Note, 1951: No counter-
part in 1949 statutes. This section permits
capital surplus to be applied to reduction or
elimination of a deficit. It also permits the
board of directors to create a reserve or re-
serves out of earned surplus and the effect of
so doing. It appears to authorize proper ac-
counting and corporate practice. [Bill 763-S]

Revision Commitiee Note, 1853: The word-
ing of (3) (Stats. 1951) is somewhat confus-
ing; it might be construed to mean that losses
are not automatically offset against the prior
years’ earnings but that formal action by the
board of directors is required. The proposed
amendment clarifies the intent of the law.
[Bill 524-S] - s

180.67

180.62 History:
s. 180.62.

Revision Cominitiee Noie, 1951: This sec-
tion is in substance the same as 181,06 (1)
(1949). [Bill 763-S]

180,63 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.63. ‘

Revision Commitiee Note, 1951: This sec-
tion is in substance the same as 181.06 (2)
(1949). [Bill 763-S] .

180.64 History: 1951 c. 731 s. 7; Stats, 1951
s. 180.64; 1965 c, 53.

Revision Commitiee Note, 1951: This sec-
tion is similar to 181.06 (3) and 181,06 (4)
(1949). 180.64 provides that notice be given to
every shareholder of a corporation whether or
not entitled to vote, and is more specific about
protecting the rights of digsenting sharehold-
ers. The applicable portions of this section
seem preferable to 181.06 (3) (1949). 180.64
also provides for the abandonment of a merger
or consolidation under certain - conditions,
[Bill 763-S1 '

The 1965 amendments to the corporation
statutes. Starr, 50 MLR 112,

180.65 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.65; 1953 c. 399 s. 38; 1965 c. 53.
Revision Commitiee Note, 1951: This sec-

tion is in substance the same as 181.06 (5)
and 181.06 (6) (1949). [Bill 763-S]

Revision Commitiee Note, 1853: The words
“merged or consolidated” in (2) (Stats. 1951)
were apparently in error, The requirement of
recording should evidently apply to the coun-
ties where the current registered offices of the
constituent corporations are located, regard-
less of the places of recording the articles at
former locations and of possible recording of
articles for real estate or other purposes.
[Bill 524-5]

180.66 History: 1951 ¢, 731 s. 7; Stats, 1951
s. 180.66; 1965 c. b3.

Revision Commitiee Noie, 1951: This sec-
tion embodies 181.06 (7) (1949), and in addi-
tion permits the merger or consolidation to
become effective within a period of 31 days
after the due recording of the articles of
merger or consolidation, if such a time is des-
ignated in such articles. [Bill 763-S]

180.67 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.67; 1965 c. 53.

Revision Commitiece Note, 1951: This sec-
tion is in substance the same as 181.06 (8)
(1949). There are certain changes in phrase-
ology. There is an apparent error in 181.06
(8) (d) (1949): the word “or” is used after the
word “deemed” when it is apparent that the
word should have been “to”, 180.67 (5) is
substantially the same as 181.06 (8) (e)
(1949), and likewise embodies in substance the
provisions of 181.06 (11) (1949). This dupli-
cation seems unnecessary and has been elimi-
nated. 181.06 (8) (g) (1949) has been changed
and refers to “net surplus” rather than the
“aggregate amount of the net assets”. This
seems a worthwhile change. [Bill 763-S]

See note to 71.06, citing Fall River C. Co. v.
Dept. of Taxation, 3 W (2d) 632, 89 NW (2d)

1951 c. 731 s. 7; Stats. 1951

-203.




'180.68

“A merger by which corporation A survives
and corporation B ceases to exist does not au-
tomatically confer on A the right to reissue of
B’s licenses to operate small loan and finance
companies. Such licenses are not “franchises”
and the specific provisions of 214.03 (2), 214.05
(1), and 115.09 (3) (a) and (c), Stats. 1957, con-
trol over the general provisions of 180.67. 47
Atty. Gen. 264,

180.68 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.68; 1953 ¢, 399 s. 39; 1965 ¢. 53.

"Revision Committee Note, 1951: This sec-
tion is in substance the same as 181.06 (9)
(1949). [Bill 763-S]
' 'Revision Committee Nole, 1953: The law
‘conitains no plOVlSlon for the substitution of
the agent for service of process in the cases
covered by this section. It seems desirable
that in such cases the secretary of state alone
be appointed, to assure the desired perma-
nency. [Bill 524-8]

180.685 History: 1953 c. 399 s. 40; Stats. 1953
s. 180.685; 1965 c. 53.

Revision Commiitee Note, 1953: It is sug-
gested that shareholders’ meetings are unnec-
essary. in cases of merger of subs1d1ary into
parent without an amendment of articles or
issuance of stock by the survivor. Such
,mergers are usually routlne and do not affect
'the shareholder’s interest in assets of the sub-
sidiary. They are the practical equivalent of
a ‘liquidation of the subsidiary into parent
(which requires no shareholders’ vote of the
parent), but the merger form may be dictated
by tax or franchise considerations. 180.69 (6)
provides that a dissenting shareholders’ pay-
out right does not apply to such mergers of
subsidiary into parent. Note also that by spe-
‘cial provision under 196.80 (1) (c) public utili-
ties may merge a subsidiary into a parent with
only board action by the parent, and approval
of the public service commission. [Bill 524-S]

180.69 History: 1951 c. 731 s. 7; Stats. 1951
s 180.69; 1959 c. 319; 1961 c. 626; 19650 53.

" Revision Commitiee Note, 1951: This sec-
tion is similar to 181.06 (10) (1949). How-
~ever, 180.69 (1) requires the giving of notice
to dissenting shareholders within 10 days after
the effective date of the merger or consolida-
tion. This seems a big improvement over the
‘present statutory provision.. Further, 180.69
(6) creates an exception in the case of a
wholly-owned subsidiary., This is a change in
.substance. If a corporation merges or con-
solidates with one or more wholly-owned sub-
sidiaries there would seem to be no sound
.reason for permitting a shareholder to obtain
the fair value of his shares, and this section
:80 provides. [Bill 763-S]
Remedies of dissenting shareholders under
-Stats 1947. Luce-Heikkinen, 31 MLR 202,
<. The 1965 amendments to the corporation
statutes Starr 50 MLR 112,

--180.70 Hxsiory. 1961 ¢. 731 s. T; Stats. 1951
5:.180. 70; 1953 c. 399 5. 41, 42.

‘Revision Commitiee Note, 1951: (1) has no
counterpart in the 1949 statutes. It serves to
‘affirm and clarify powers possessed generally
by corporate directors in the absence of stat-
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ute in matters falling within the normal and
regular course of business. In the interest of
clarity and certainty the paragraph is a desir-
able addition to the corporation statutes.  (2)
retains the substance of 180.11 (3) (1949) for
the reason that the broad powers given to
corporate officers by that section have proven
desirable and convenient in the organization
of corporations dealing primarily in real es-
tate.. [Bill 763-S]

Revision Committee Note, 1953: The inser-
tion of “domestic or foreign™ will eliminate
any doubt concerning the power of sale of
assets for stock of a foreign corporation. (3)
is created in order to make it unnecessary for
corporations organized prior fo July 1, 1953 to
amend their articles of incorporation pursuant
to the requirements of 180.70 (2) in order to
give their officers power with respect to real
property previously exercised, [Bill 524-S]

As a general rule, a corporation could not,
with certain exceptlons, dispose of all of its
property without the unanimous consent of
its stockholders entitled to vote; but the rule
has been changed. Under 180. 11 (8), Stats.
1943, relating to and limited to real . estate
corporatlons, the directors and officers of such
a corporation are entitled to dispose of all of
its property in the absence of a restriction on
their authority in the corporate articles. Gott-
schalk v. Avalon Realty Co. 249 W 78, 23 NW
(2d) 606.

Meaning of statute as to corporate convey-
ancing, Armstrong, 1948 WLR 387,

180,71 History: 1951 c. 731 s. T; Stats. 1951

's. 180.71; 1953 c. 399 s. 43; 1957 c. 663; 1961 c.

220, 1965 c. 3.

-Revision Commitice Noie, 1951: This sec-
tion prescribes a carefully considered and eas-
ily followed procedure for the disposal of all or
substantially all of the assets of a corporation.
The only comparable provision is 180.11 (2)

(1949), Whlch is vague and incomplete, for

instance in failing to provide as to whether
stock may or must be voted by classes on the
dquestion, and in failing to state whether the
cons1deratlon for the corporate assets may be
stock in another corporation. The uncertainty
which has existed as to the meaning of the
present section is illustrated in such cases as
McDermott v. O’Neil Oil Co. 200 W 423, 228
NW 481 (1930), and Avalon Realty Company
v. Gottschalk, 249 W 78, 23 NW (2d) 606
(1946). The unceltamty 1nherent in the 1949
section has been removed in 180.71, and a pro-
cedure has been provided which is easy to fol-
low and which adequately protects the inter-
ests of all interested parties., [Bill 763-S]

Revision Commiitee Note, 1953: The pro-
posed change in the introductory paragraph
is covered by the note to 180.70 (1). In re-
gard to the amendment to sub. (1), the 20-day
notice provision was mandatomly extended be-
yond the ordinary 10-day minimum in order to
give shareholders full opportunity for decision
whether to exercise their payout rights as dis-
senters. Thig-longer period should not apply

‘to authorization of mortgages to which no dis-

senting payout right applies under s. 180.72.
Since mortgages are a normal financing proce-
dure and may be authorized at an .annual
meeting if referred to in the notice as one of
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its purposes, no more than the usual annual
meeting notice should be required. [Bill 524-8]

Where a corporation found itself unable to
raise money by bonding its property and de-
termined to sell the property under a resolu-
tion adopted by a majority vote of the stock
and stockholders providing that it should be
sold for the highest price obtainable but for
not less than the amount of indebtedness and
that stockholders should have first opportun-
ity of purchasing the property, such act was
valid. Werle v. Northwestern I'. 8. Co, 1256 W
534, 104 NW 743.

The provision of sec. 1775, Stats 1898, re-
garding mortgaging of property, does not ren-
‘der the transaction made in disregard of it
void. Such contract may be voidable but one
party cannot enjoy the benefit of it and at the
same time impeach it as to another party. This
‘provigion is also for the protection of the
stockholders and neither the-corporation nor
its creditors can invoke the statute against an
executed contract. Eastman v. Parkmson, 133
W 375, 113 NW 649,

- An assignment of the assets of a corporatxon
whlch is voidable because not authorized by
the stockholders may become binding on the
corporation and its stockholders by acduies-
cence, by receipt of benefits, and by delay in
seekmg a remedy. Prefex R. Co. v. Goetz, 179
‘W 338, 191 NW 755.

Where the stockholders voted fo execute a

trust deed to create a lien on corporate prop-
erty securing such form of indebtedness as the
directors might decide on, including not only
-existing but future indebtedness as contem-
plated by the directors’ resolution, the stock-
holders’ resolution authorized issuance of
.bonds secured by a trust deed to cover pres-
ent and future indebtedness, if the directors
should decide on such transaction. Hinkley
Co. v Gerhnge1 E. 8. C. Co. 200 W 48, 227
NwW3

- A pre51dent purchasing the assets of a cor-
poratlon had the burden of establishing he
acted with utmost fidelity and good faith. A
stockholder could not object fo the sale by the
mmajority of stockholders of the corporation’s
assets to the president unless the sale was
induced by fraud or bad faith. McDermott v.
"O'Neil O. Co. 200 W 423, 228 N'W 481.

The purpose of 180. 11 (2), Stats. 1939, was to
change the common law rule that a solvent
business corporation could not dispose of
property essential to the continuance of the
corporate enterprise, except by unanimous
consent of the stockholders, Fontaine v. Brown
- County Motors Co. 251 W 433, 20 NW (2d) T44.

180.72 History: 1951 c. 731 s. 7; Stats, 1951
s. 180.72; 1959 c. 319; 1965 c, 53.

Revision Commitice Note, 1951: The 1949
statutes provide no appraisal or other remedy
to dlssentmg shar ehol ers in the event of sale
or other disposal of all the corporate assets
pursuant to 180.11 (2) (1949). Hence in this
.sense this section has no 1949 counterpart.
This section provides an appraisal remedy to
-dissenting shareholders in the event of sale,
-lease or exchange of all or substantially all of
the property and assets of a corporation, but
not in the event of mortgage, pledge, or other
disposition. In the interest of simplicity and

‘terpart in 1949 statutes.
‘which contmues the directors at the time of

terpart in 1949 statutes.

-180.768

uniformity of procedure the section follows
closely the procedure prescribed in 180.69 with
respect to the appraisal remedy afforded dis-
senting shareholders in the event of merger or
consolidation, which 180.69 is in turn similar
to 1851]06 (10) (1949). See note to 180.69. [Blll
763 .

~ The 1965 amendments to the 001porat10n
statutes. Starr, 50 MLR 112.

© 180,753 History: 1951 c. 731 s. 7; Stats. 1951
5. 180.753.

‘ Revxsmn Committee Note, 1951: No counter-
part in 1949 statutes, . See 181.03 (1949) and
the note to 180.751, [Bill 763-S] .

180,755 History: 1951 c. 731 s. 7; Stats, 1951
s. 180.755,

Revision Commltiee Note, 1951; No coun-
terpart in 1949 statutes. See the note to
180.751 and see 181.02 (1949). The recording
requirement integrates with the uniform re-
gggdél}g procedure prescribed in 180.86." [Bill

180.757 History: 1951 ¢, 731 s, 7 Stats: 1951

5. 180.757.

Rewsxon Committee Note, 1951: No coun-
See 181.02 (1949),

dissolution in a sense as trustees for a pe-
riod of 3 years to wind up the corporate af-

‘fairs. This section provides that the corporate

machinery as a whole shall contmue intact
after filing of a statement of intent to dissolve,
for the purpose of winding up the corporate

.affairs, with the power at any time to apply
‘f01 cou1t supervised liquidation. [Bill 763- S]

180.761 History: 1951 c. 731 s. 7; Stats. 1951

‘s, 180.761; 1953 c. 399 s. 46.

Revision Committee Noie, 1951: No coun-
terpart in 1949 statutes. See note to 180.759.

[Bill 763-S1

180.763 History: 1951 c, 731 s. 7; Stats. 1951

's. 180.763.

Revision Commiitee Note, 1951: No coun-
See note to 180.759.
The recording requirement integrates with the
uniform recording procedure prescrlbed in
180.86. [Bill 763-S]

©180.765 History: 1951 c, 731 s, 7; Stats. 1951

,S 180.765; 1953 c. 399 s, 47.

-Bevision Committee Note, 1951: No coun-
terpa1t in 1949 statutes. This section repre-
sents the culmination of the dissolution pro-

cedure provided in these sections. Seée note to
180.751. [Bill 763-S]
Revision Commitiee Note, 1953: (6) .is

necessary to implement the procedure set forth
in new 180.768. [Bill 524-S]

.- 180,767 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.761.

Revision Commitiece Note, 1951: No coun-
terpart in 1949 statutes. The recording re-
quirement integrates with the uniform record-
ing procedure prescribed in 180.86. [Bill 763-S]

180.768 History: 1952 c, 399 s, 48; Stats 1953
s. 180,768, R




180.769

Revision Commitiee Note, 1953: As enacted
in 1951, the Wisconsin Business Corporation
Law did not deal with the problem which
arises when assets, particularly real property,
are omitted from final liquidation or distribu-
tion in the dissolution of a corporation. The
previous Wisconsin statute (182.104, 1949)
vested prima facie title to such property in the
stockholders of the dissolved corporation and
made no provision for the situation which
arises when such stockholders cannot be found.
The proposed section vests title to such prop-
erty in the directors and provides a procedure
for the appointment of substitute trustees in
ch gxient the directors cannot be found. [Bill
524-

180.769 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.769.

Revision Commitiee Note, 1951: No similar
provision exists in the 1949 statutes wherein all
the grounds for involuntary dissolution of a
corporation are set forth. Provisions for the
involuntary dissolution of a corporation or for
annulment of its corporate charter are con-
tained in 181.01, 286.35 and 286.36 (1949).

181.01 (1949) provides for the surrender of
corporate rights, privileges and franchises
whenever any corporation shall have remained
insolvent, or shall nave neglected or refused
to pay and discharge its notes, or other evi-
dence of debt, or shall have suspended its
ordinary business for one year. In a proper
action the corporation may be adjudged dis-
solved.

286.35 (1949) creates an action to annul the
act of incorporation where it was procured
through fraud and provides that such action
is to be brought by the attorney general in the
name of the state when the legislature shall
direct.

286.36 (1949) provides for a similar action
on leave granted by the supreme court to
vacate a corporate charter when the corpo-
ration offends against any law by or under
which it was created and upon several other
grounds.

180.08 (2) (1949) provides for the forfei-
ture of the corporate rights and privileges
upon failure to file an annual report in the
manner provided. It is not a procedure in-
volving the courts or a decree of dissolution
but is an administrative procedure under the
direction of the secretary of state, and 180.08
(8) (1949) permits the secretary of state to
rescind the forfeiture upon the payment of a
penalty. Penalty for failure to file the an-
nual report is provided in 180.793.

Tt seems desirable to have the scattered pro-
visions gathered together in one section and
to provide a uniform system of procedure for
the commencement of an involuntary dissolu-
tion action. It will be noted that 286.35 and
286.36 (1949) provide for procedures different
in each case. 181.01 (1949) speaks of dissolu-
tion “in a proper action” but gives no indica-
tion of what is considered a proper action.

'180.769 (1) (d) and (e) are withott spe-
cific counterpart, except insofar as they are
implied in the grounds set forth in 286.36
(1949).

180.769 seems to contain all of the desir-
able grounds for involuntary dissolution: It
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omits the grounds specified in 181.01 (1949).
It permits action by the attorney general with-
out seeking leave as now contemplated by
286.36 and 286.37 (1949).

Exceptions applicable to municipal corpo-
rations (see 286.36 (1949)) and others speci-
fied in 286.46 (1949) present problems of in-
tegration. [Bill 763-5S]

180.771 History: 1951 c. 731 s. 7; Stats, 1951
s. 180.771; 1953 c. 399 s. 49, 50; 1959 c. 252; 1965

. b3,

Revision Commitice Note, 1951: This sec-
tion is intended to combine in one place the
provisions relating to liquidation which prop-
erly appear in a corporation code. It provides
for a standardization of liquidation proceed-
ings in all types of action whether by a share-
holder, creditor, or as a result of voluntary or
involuntary dissolution. Jurisdiction is lodged
in the circuit court for the county in which the

‘corporation has its principal place of business

or its registered office.

Under the 1949 statutes liquidation proceed-
ings involving the appointment of a receiver
are not contained in the corporation chapters;
the procedures available are varied and the
jurisdiction is not clearly set forth. Liquida-
tion proceedings in connection with the dis-
solution or annulment of a corporation are
contained in chapter 286. Liquidation proceed-
ings in connection with creditors’ actions and
insolvency are contained in chapter 128, which
is not limited to corporations. [Bill '763-S]

Revision Commitiee Note, 1953: This is a
new Illinois provision that is desirable. [Bill
524-S]

The insolvency of a corporation and the ap-
pointment of a receiver do not operate ipso
facto to dissolve the corporation but simply
provide sufficient cause for adjudging a dis-
solution in a proper action. Stoltze v. Man-
itowoc T. Co. 100 W 208, 76 NW 987; Re Wis-
consin Odd Fellows M. Co. 101 W 1, 76 NW
775; West Park R. Co. v. Porth, 192 W 307, 212
NW 651,

In order for a person to be elected a director
at a stockholders’ meeting, it is necessary that
he receive a majority of the votes cast. The
owner of 50% of the outstanding stock of a
corporation, and present at a stockholders’
meeting, was entitled, in addition to voting
for himself for director, to vote against candi-
dates of the owners of the remaining 50% of
the stock and, where he did so, the legal result
was a deadlock and no election. Whether or
not a liquidation of a corporation will be
beneficial or detrimental to the stockholders
is not a material factor in a proceeding under
180.771 (1) (a), and where there was no alterna-
tive corrective remedy, other than that of lig-
uidation, which would permit the corporation
to function and be legally managed as re-
quired by 180.30 and the corporate bylaws, it
was an abuse of discretion for the trial court
not to have decreed liquidation. Strong v.
g'éré)mm Lahoratories, 273 W 159, 77 NW (2d)
_ Directors and managing officers occupy the
position of quasi-trustees toward stockholders
with respect to their shares of stock, for since

:the value of -the latters’ shares and all their

rights are ‘affected by the conduct of the di-
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rectors, such a trust relationship arises, conse-
quently imposing fiduciary duties on the di-
rectors in dealings which may affect the stock
and the rights of the stockholders. Gregnet
v. Fox Valley Trucking Service, 45 W (2d) 235,
172 NW (24) 812.

180.773 Hisiory: 1951 c. 731 s. 7; Statfs. 1951
s. 180.773.

Revision Committee Note, 1951: This sec-
tion contains a simplified procedure for liqui-
dation under the direction of the court and
provides for the powers and duties of the re-
ceiver, The 1949 statutes contain no compa-
rable provision. Chapter 128 deals with pro-
cedure in liquidation proceedings arising ouf
of creditors’ actions and 286.12, 286.13, 286.40
and 286.41 set forth procedure for liquidation
in connection with dissolution actions. Also
see note to 180.771. The powers of a receiver
acting under a similar provision of the Illinois
act were passed upon in Savin v. McNeill, 244
W 552, [Bill 763-S]

If a receiver has been appointed and an
injunction restraining a corporation from do-
ing any corporate act has been issued, it is in-
competent for the corporation {o prosecute an
action for libel. Milwaukee M. F. Ins. Co. V.
Sentinel Co. 81 W 207, 51 NW 440.

180.775 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.775.

Hevision Commitiiee Note, 1951: This sec-
tion is clear, brief and of general application.
There is no comparable provision in the stat-
utes. 128.09 deals with bonds in creditors’
actions. [Bill 763-S]

180.777 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.777; 1953 c. 399 s. 51.

Bevision Commiitee Note, 1951: The 1949
statutory rule for filing claims in creditors’
actions (128.14) is different from the rule in
cases of liquidation as a result of dissolution
proceedings (286.22). 180.777 provides for a
uniform procedure as to ‘notice to creditors
and the filing of claims, and grants the court
greater latitude with respect to notice, It ap-
plies in all types of liquidation proceedings,
as covered by 180.771. Claimants failing to file
their claims timely are barred only from
participating with other claimants in the dis-
tribution of assets in such proceeding.
763-S]

Revision Commitiee Note, 1953: Establish-
ing a time for filing claims serves little pur-
pose if failure to file within the period does
not bar the claim. Efficient liquidation prac-
tice requires that a cut-off date for claims be
established—the law permits ample time for
creditors to file; changing “may” to “shall”
should expedite liquidations and promote uni-
formity of administration. [Bill 524-S]

Where a payee filed a claim on a note, with
no mention of security, he could not, after
the expiration of time for filing claims, file
an amended claim for the purpose of obtain-
ing a preference. 180.787 does not apply. De-
cisions concerning filing of claims against es-
tates apply to late claims in receivership. In
re Liquidation of La Crosse S. & G. Co. 13 W
(2d) 41, 108 NW (2d) 176. :

[Bill

180.787

180,779 History: 1951 c. 731 s, 7; Stats. 1951
s, 180.779.

Revision Committee Note, 1951: No coun-
terpart in 1949 statutes. However, 128.12
(dealing with creditors’ action) contains a
provision for dismissal when the proceedings
are not diligently prosecuted. [Bill 763-S]

180,781 History: 1951 c. 731 s. 7; Stats. 1951
5. 180.781; 1953 c. 399 s. 52.

Revision Commiitee Note, 1951: 286.40 ap-
pears to be the only provision in the 1949
statutes, which provides specifically for a
decree dissolving the corporation, although
286.20 and 286.42 seem to contemplate a similar
result. It seems wise to have a single pro-
vision for a decree of involuntary dissolution,
which logically should be in the corporation
code. If chapter 128 is to continue to apply
to corporate debtors it would seem desirable
that some provision be made for dissolution
without requiring a separate action for that
purpose. Chapter 128 might contain some.
reference to the provisions of the corporation
code with respect to involuntary dissolution.
Unlike this section, 286.40 outlines the priority
of payments to different classes of creditors.
It is noted that 128.17 and 286.40 are not in
harmony with respect to the order of distribu-
tion of assets. [Bill 763-S]

Bevision Commititee Note, 1953: The sen-
tence added to 180.781 will implement the pro-
gggusr]e set forth in proposed new 180.768, [ Bill

180.783 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.783; 1955 c. 666.

Revision Commiiiee Note, 1951: No coun-
terpart in 1949 statutes. Although 286.44 re-
quires the attorney general in dissolution ac-
tions brought under chapter 286 to file a copy
of the judgment roll in the office of the secre-
tary of state. [Bill 763-5]

180.785 History: 1951 c. 731 5. 7; Stats. 1951
s. 180.785. .

Revision Commiitee Note, 1951: No coun-
terpart in 1949 statutes.  [Bill 763-S]

180.787 Hislory: 1951 c. 731 s. 7; Stats, 1951
s. 180.787; 1965 c. 53.

Revision Committee Note, 1851: The com-
parable provision appears in 181.02 (1949)
which provides that the corporation shall con-
tinue for 3 years after dissolution for the pur-
pose of settling its affairs. This section pro-
vides for the survival of claims for a period of
2 years after dissolution, However, under the
new chapter, in voluntary dissolution, articles
of dissolution are not filed and the corporation
is not dissolved until after the winding up proc-
ess has been completed. See 180.755, 180.757
and 180.765. In involuntary dissolution notice
to creditors and claimants is given during the
dissolution proceedings and the winding up is
under the supervision of the court. Formal
dissolution, either voluntary or involuntary,
depends upon an orderly and complete liquida-
tion of the corporate affairs and under such
circumstances the 2-year survival period does
not seem too short. The new chapter places a-
limitation upon causes of action which exist
against or in favor of the corporation, The.




180.781

1949 statute limits the corporate existence to
3 years for this purpose. Under the 1949 stat-
ute, although a claim cannot be asserted
against the corporation after the 3-year per iod,

liability continues in shareholder transfe1ees,

until the cause of action is barred by other
statutes of limitation. See West Milwaukee v.
Bergstrom Mfg, Co. 242 W 137, [Bill 763-S]

" An action against a director of a corpora-
tion for wrongful conversion of the good will
of the corporation is for an injury to the per-
sonal estate and survives. The executors of
a deceased. director may sue for a claim under
sec. 1764, Stats. 1898. Lindermann v. Rusk,
125 W 210, 104 NW 119.

:During the period allowed after dissolution
the stockholder cannot sue on behalf of the
corporation without showing a demand upon

the corporation to bring a suit or some justi--

fiable reason for failure to make the demand.
Elmergreen v. Weimer, 138 W 112, 119 NW 836.

.An action was commenced by a corpora-
tion and by -an individual on a contract as
to which they were copartners. While the
action was pending the corporation was dis-
solved and at the end of the period allowed
thereafter ceased to exist for any purpose. Still
later, but before judgment, the individual
plalntlff died. The action was then revived and

continued by the latter’s legal representative.:

The death of the corporation, as in the case
of the death of an individual copartner, gave
the surviving partner the entire interest and
that her legal representative might recover
all that the 2 original plaintiffs were entitled
to recover. Peters v. National S Co. 167 W
131, 166 NW 43.

The legal administrators of a corporation,
after the lapse of the period allowed them to

wind up the affairs of a corporation, have no-

further functions to perform, cannot represent
the corporation; the corporation is defunct
and all actions against it are abated. Under
269.13 and 269.14 causes of action against a
corporation do not survive after its dissolution
and the lapse of 3 years so as to prevent abate-
ment. State ex rel. Pabst v. Circuit Court,
184 W 301, 199 NW 213.

Although a corporation ceased to ex1st after
dissolution and the lapse of the period allowed,
its debts were not extinguished, and a credltor
could: follow its assets info the hands of a
transferee if the property was transferred to
be applied by the transferee so far as necessary
to the payment of the transferor’s indebted-
ness, including the plaintiff’s demand, or if the
property was transferred for the purpose of
hindering, delaying, and defrauding the plain-
tiff, without the transferor receiving fair value
or equlvalent for its property and leaving it

without any funds or property with which to -

pay its debts. West Milwaukee v, Bergstrom
Mfg Co. 242-'W 137, T NW (2d) 587.

~An_ action to foreclose a mortgage can be’
maintained more than 2 years after corporate-

dissolution even if action on the note is barred
by 180.787. Security Nat. Bank v. Cohen, 31 W
(2d) 656, 143 N'W (2d) 454.

-180.787 bars claims against dir ectms when
such claims are brought more than 2 years af-

ter the filing of articles of dissolution. The"

statute limits capacity to sue or be sued, is not

a statute of limitations, and is not affected by :
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the rule that the sovereign is not bound by
the statute of limitations. TUnited States v.
Palakow, 298 F Supp. 1378.

Shareholder liability upon voluntary disso-
lution of corporation. Schoone, 44 MLR 415,

180.791 History: 1951 c. 731 s. 7 Stats. 1951
s. 180.791; 1953 c. 399 s. 53; 1961 c. 220.

Revision Commitiee Note, 1951: The anal-
ogous. provision is 180.08 (1949). 180.791 re-
quires the giving of comparable information.
It does not require a list of the states in which
licensed to transact business. The information.
is to be given as of the date of the execution
of the report instead of as of January 1 pre-
ceding. The secretary of state is to prescribe,
furnish and mail forms. The antitrust state-
ment required by 133.21 can be included in this
annual report in accordance with the present
practice, . [Bill 763-S] .

Revision Committee Note, 1953: Based on
the secretary of state’s experience with foreign
annual reports, it seems inevitable that do-
mestic corporations will make the same mis-
take that foreign corporations do: i.e., believ-
ing that a change of registered offlce or
registered  agent can be effected merely by
showing a new registered office or agent in
the annual report. Moreover, nowhere does
the law require a domestic corporatlon to make
public record of its principal office. In a pro-
posed new provision for resignation of regls-
tered agent, notice of the resignation is di-
rected to be mailed to the corporation at its
principal office. Having the annual report show
the principal office will enable the secretary of
state to comply with the mailing requirement.
if enacted. Since the primary purpose of an-
nual reports is for the use of the public, it
is believed that the public will be more in-
terested in learning the principal office of the
corporation than in having the report show
merely registered office and registered agent,
since the latter is already a matter of record..
[Bill 524-S]

The failure of a corporation to file its annual’
rep01t does not work a forfeiture of corpo-
rate rights and privileges ipso facto. Linds-
ley v. Farmers Exch. Inv. Co. 223 W 565, 271
NW 364.

Where all records of the corporation are
kept and its principal officers reside without
the state, and the only business it does at its
office mamtamed in this state is to forward
mail, addressed to the corporation, to its office’
without the state, it does not have its principal.
office here. 10 Atty Gen, 534,

The secretary of state is under no duty to’
investigate the correctness of corporate re-
ports filed with him, or to prosecute for per-
%légy in falsifying such reports. 10 Atty Gen

180, 793 Hlstory. 1951 c¢. 731 s, 7; Stats. 1951
5.180.793; 1963 c. 224; 1969 c. 154,

Revision Commitiee Note, 1951: This sec-
tion requires the filing of the annual report
before April 1. Penalties for late filing re-
main the same ag in 1949 except that if the
secretary of state returns the form for cor-
rection (a new requirement, but consistent
with 'his present practice) the corrected re-:
port may be filed before May ‘1 without pen-"
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alty and except for the provision dealing with
forfeiture as hereinafter mentioned.

There is omitted the 1949 requirement for
publication of the names of corporations which
have failed to file ahnual reports, as serving
no useful purpose and being an unnecessary
expense, especially in view of the ineffective-
ness of the forfeiture provision under the de-
cisions in West Park R. Co. v. Porth, 192 W
307; Lindsley v. Farmers Ex. Inv, Co, 223 W
565, at 571; and Kegel v. McCormack, 225-W
19, at 28. - Inasmuch as no forfeiture results, it
seems unnecessary to require as a condition of
reinstatement the statement as to nonsuspen-
sion of business or holding title to real estate
required by 180.08 (6) (1949).
the annual report remains a cause for in-
goluéxicary dissolution under new 180.769. [Bill

63-

The penalty for failure to make the annual
report in the time specified applies even when
the organization has not been perfected by the
election of officers. 7 Atty. Gen. 300. -

- 180.795 History: 1951 c. 731 s, 7; Stats. 1951
8. 180.795; 1953 c. 399 s. b4; 1965 c. 53.

Revision Commiiice Note, 1951: This sec-
tion retains the provisions of 180.08 (5) (1949).
180.795, however, limits the report to principal
officers. ‘[Bill 763-S]

Revision Commitiee Note, 1953: The 1951
section contains no requirement for report-
ing the initial election (as here added) and,

therefore, there is no record of the 1n1t1a1,

officers and directors until filing the first an-
nual report. The 1951 section does not require

the filing of the address of the principal place

of business but this is required so the secretary
of state will have this information. (2) re-
quires the filing of names of all the officers or
directors after a change so it will be necessary
to look at only the last document filed to get
complete information. [Bill 524-S]

180,801 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.801; 1953 c. 399 s. 55; 1957 c. 608; 1965
c. 53.

"Revision Commiitee Note, 1851: Provisions
relative to foreign corporations qualifying to
do business in ‘Wisconsin, annual reports, ete.
are contained in chapter 226 (1949). Since
chapter 180 of the corporation code covers
business ', corporations, it contains the law

relative to foreign business corporatlons quali- ;

fying to do business in Wisconsin.,

226.01 (1949) sets forth the definition of a
foreign corporation for the purposes of that
chapter. In the code thls definition is set forth
in 180.02.

The first sentence of (1) is substantially the
same as 226.02 (1949). The second sentence
isnew.

2) is substantlally the same as 226.02 (2)
(1949). (3)is new.

226.05 (1949) should be retained, but not
in the business corporation law, since it ap-
plies to corporations and to persons other than
corporations. [Bill 763-S]

Revision Commiitee Note, 1953: Amend-

ment restores the limitation applicable under
appointments pursuant to 226.02 (2). and
226.02 (8) (f) (Stats. 1949). Without this
limitation the appointment might be claimed

Failure to file:

180.801

to permit any Wisconsin resident to sue the:
foreign corporation in Wisconsin on matters
arising elsewhere and having no relation to:
the conduct of the business authorized under~
180. 801 (2)., [Bill 524-S]

1, Certificate required.

2. Certificate not required.

3. Statement required from lenders,
4, Permitted transactions.

1. Certificate Required.

- It is fully settled that the right of foreign,
corporatlons to do business or enforce rights
in a state depends on comity, and that the
state may absolutely exclude such corpora-
tions. Fire Dept. of Milwaukee v. Helfenstein,
16 W 136; Morse v. Home Ins. Co. 30 W 496;.
State ex rel. Continental Ins, Co. v. Doyle, 40.
W 220; Wyman v. Kimberly-Clark Co. 93 W
554, 67 NW 932. See also Doyle v. Conti-.
nental Ins. Co. 94 US 535, .

The fact that a foreign corporation, which
has laid street paving under a contract with a.
municipality, has failed to comply with sec.
1770b, Stats. 1898, affords no reason why a tax
payer should be ‘relieved from a liability to.
the municipality on assessments for such pav--
ing. Beaser v. Barber A. P. Co. 120. W 599,
98 N'W 525, .

Where goods are shipped by a foreign cor-
poration through its agent in this state, not
in response to an order from a purchaser but.
to be held and sold by such agent, such trans-
action constitutes doing business in this state.
%351‘111uth M. Co. v. Clancey, 139 W 189, 120 NW

Sec. 1770b, Stats. 1898, applies to a foreign
corporation contracting to tow lumber on
Lake Superior between points in this state.
Independent T. Line v. Lake Superior L. & B.
Co. 146 W 121, 131 N'W 408.

Where a machine was shipped into the state
and the sale of it was not made until it had
been unloaded and used, the transaction was
not one of interstate commerce. Indiana R. M.
Co. v. Lake, 149 W 541, 136 NW 178. . "

A forelgn corpor ation is not engaged in in-
terstate commerce when it sells to a Wisconsin
corporation machinery already within the
state. Sprout, Waldron & Co. v. Amery M. Co.
162 W 279, 156 NW 158.

A contract whereby a foreign corporatlonl
not licensed to do business in Wlsconsm agreed
to sell trees and shrubs, then in another state, .
to a resident of this state and to plant them.
upon his premises here, does not constitute
interstate commerce, The planting was not a’
mere incident of, nor was it essential to, the’
sale and dehvery of the trees and shlubs, and
the agreement in that respect was one relating
to business of strictly local character. Phoenix
1§I9u51sery Co. v. Trostel, 166 W 215, 164 NW

Sale of its stock within the state by an un-
licensed foreign corporation constitutes trans-.
action of business therein and the contract of
sale is one affecting the personal liability of.
such corporation. (Southwestern S. Co..v.
Stephens, 139 W 616, 120 NW 408, distin-
guished.) American T. & H. Co. v. Chmsten-‘
sen, 206 W 25, 238 NW 897. "

quuor shlpped from another state and de-
posited in a warehouse in this state as the
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property of the consignee by a bank which had
loaned the consignee money, ceased to be in
interstate commerce. Holleb Liquor Distribu-
’éc;]és v. Lincoln F. W, Co. 223 W 231, 270 NW

Where ships owned and operated by a Ca-
nadian corporation engaged in interstate com-
merce came to the port of Milwaukee, approx-
imately 6 times a year to transport grain from
a Wisconsin corporation to Canada, and such
Canadian corporation was not acting as an
agent for a Wisconsin corporation but was sim-
ply an independent contractor carrying grain
from Wisconsin to Canada, and it employed
an agent in Wisconsin who merely arranged
for tugs, advised the captain as to port condi-
tions, ordered trimmers, and further arranged
to berth the vessel, it was not “transacting
business” in Wisconsin within the purview of
180.801, requiring that a foreign corporation
transacting business in Wisconsin must have
a certificate of authority to do so; hence it was
not subject to 180.847 that no foreign corpora-
tion transacting business in Wisconsin with-
out such a certificate shall be permitted to
maintain a civil action in any court of this
state. Upper Lakes Shipping v. Seafarers’ 1.
Union, 18 W (2d) 646, 119 NW (2d) 426.

A contract, between the chamber of com-
merce of a Wisconsin city and an unlicensed
foreign corporation which was not then doing
business in the state, for a conveyance of real
estate to the corporation upon certain condi-
tions, constituted “doing business” in Wiscon-
sin. Midwest Sportswear Mfg. Co. v. Baraboo
Chamber of Commerce, 161 F (2d) 918.

A foreign corporation can obtain a detective
license in this state only after it has been li-
censed to do business in the state, 8 Atty.
Gen. 691.

Small loan companies licensed in other
states but not in Wisconsin may not lawfully
engage in the small loan business under ch.
214, 24 Atty. Gen. 745.

A foreign corporation engaged in the real es-
tate business is required to comply with 136.12
and 180.801. 46 Aftty. Gen. 1. )

Foreign corporations in Wisconsin, Wil-
liams, 2 MLR 45.

2. Certificate Not Required.

Where a foreign corporation was employed
by letter to purchase stocks for the defendant,
and the purchase was made outside the state
but the stock certificate was delivered and the
fee to be collected in the state, the transaction
was one of interstate commerce. Catlin &
é’logvell Co. v. Schuppert, 130 W 642, 110 NW
A complaint which shows that the plaintiff
before incorporation sent a note to defendant
for collection with instructions to return the
same if not collected is not demurrable as
showing that the plaintiff was not licensed to
do business within the state. Kiblinger v. Sauk
Bank, 131 W 595, 111 N'W 709.

An agreement to guarantee an agency con-
tract, whereby the agent took orders for goods
in Wisconsin, which goods were shipped to him
and delivered by him to the purchasers, was an
interstate commerce transaction. Loverin &
Browne Co. v. Travis, 135 W 322, 115 NW 829.

_The right of a foreign corporation to sue in
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the courts of this state rests on comity and
may be exercised in certain cases without com-
pliance with sec. 1770b, Stats. 1911, asin an ac-
tion to recover damages for breach of a con-
tract neither made nor to be performed in this
state. American F. P. Co. v. American M. Co.
151 W 385, 138 N'W 1123.

A sale in Wisconsin by an unlicensed foreign
corporation, of goods to be shipped from the
foreign state to the purchaser here, is a trans-
action of interstate commerce. Ady v. Bar-
nett, 142 W 18, 124 NW 1061; Saint Louis
C.lP. Co. v. Christopher, 152 W 603, 140 NW
351.

A contract made in this state with a foreign
corporation, to pay for a course of instruction
in a correspondence school located in another
state, pertains to interstate commerce and
such corporation, without being licensed, may
enforce the same. International T, Co. v.
Peterson, 146 W 119, 130 NW 1134; Interna-
tional T. Co. v. Mabbott, 159 W 423, 150 NW
429, See also International T. Co. v, Peterson,
133 W 302, 113 NW 730, reversed 218 US 664,

A contract made in this state with an un-
licensed foreign corporation, which provides
that it shall not be binding upon the corpora-
tion until approved at its home office outside
of the state, is not void; and a provision in
such contract that the foreign corporation shall
furnish specified property £. o. b. in this state,
and a provision for filling of orders for goods
and subsequent taking of securities therefor,
relate to interstate commerce, Charles A,
Stickney Co. v. Lynch, 163 W 353, 158 NW 85.

The purchase by a foreign corporation of
goods in this state for shipment to and sale in
other states, the title passing to the purchaser
here, constitutes interstate commerce. Jerome
P. Parker-Harris Co. v. Kissel M. C, Co. 1656 W
518, 163 N'W 141,

An unlicensed foreign corporation sold and
delivered a unitype machine to a resident of
this state under a conditional sale contract by
the terms of which title was to be retained by
the seller until the purchase price, for which
notes were given, was fully paid. The pur-
chaser died before the notes were all paid, and
his widow continued his business and the use
of the machine, Afterwards she and the seller
entered into a new conditional sale contract
with somewhat different terms, and she gave
new notes, the old agreement being released
and the unpaid notes of the deceased surren-
dered. The title to the machine never having
passed and the substitution of the new contract
being an ordinary incident of commerce, the
interstate character of the whole transaction
was not destroyed. (Sprout, Waldron & Co. v.
Amery M. Co. 162 W 279, 156 NW 158, distin-
guished.) Unitype Co. v. Schwittay, 168 W
489, 170 NW 651, )

Where the agent of a foreign corporation, af-
ter discussing in Minnesota with a resident of
Wisconsin the sale of a machine, brought the
machine to Wisconsin for demonstration and
here sold and delivered it, there was a trans-
action in interstate commerce, and that the
corporation might bring an action to recover
the price, although not licensed in this state.
American S. M. Co. v. Jaworski, 179 W 634, 192
NW 50. .

The installation of glass-lined condensing
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tanks by an employe of an unlicensed foreign
corporation is, by reason of its technical nature
and the complexity of the mechanism, an in-
terstate transaction. Pfaudler Co.v. Westphal,
190 W 486, 209 N'W 700.

A transaction whereby the Wisconsin owner
of a conditional sales contract, made between
it and a Wisconsin buyer, and concerning per-
sonal property located in Wisconsin, assigned
the contract to a Minnesota corporation, and
the contract, with the assignment, was sent o
Minnesota and there delivered and paid for, the
transaction was one in interstate commerce,
so that the Minnesota corporation could en-
force the contract by an action brought in Wis-
consin, although it was not licensed in Wis-
consin as a foreign corporation. Minneapolis
Securities Corp. v. Silvera, 254 W 129, 356 NW
(2d) 322.

See note to 180.847, citing Standard Sewing
Equip. Corp. v. Motor Specialty, 263 W 467,
57 NW (2d) 706. ;

Failure to plead the lack of a license to do
business in Wisconsin precludes a party from
introducing proof of the fact if objection is
made. Aldrich v. Skycoach Air Lines Agency,
266 W 580, 64 NW (2d) 199.

A foreign corporation engaged in interstate
commerce and which, as a mere incident fo
such commerce, engages in business in Wiscon-
sin, is not “transacting business” in Wisconsin
so as to be subject to that state’s regulations.
In re Bell Lumber Co. 149 F (2d) 980.

A foreign corporation engaged in selling
memberships entitling purchasers to market
information and purchasing privileges is en-
gaged in interstate commerce and is not re-
quired to be licensed. 13 Atty. Gen. 509.

3. Statement Reguired from Lenders.

Where all of the essential business and all
of the decisions by lenders in connection with
the making of a loan by a foreign corporation
to Wisconsin residents, secured by a mortgage
on Wisconsin real estate, were made in foreign
states, and the loan was accepted in a foreign
state and evidenced by instruments calling for
payments at places outside the state, the loan
was made outside this state and the trans-
action did not constitute the loaning of money
in the state, and hence the foreign corporation
was not required to file with the secretary of
state the statement required in the case of
foreign corporations loaning money in the
state. Where Wisconsin agents of the foreign
lender had authority merely to solicit and
transmit applications, the fact that the pro-
ceedings leading up to the loan in question
were initiated by the borrowers through such
agents, considered with the other facts stated
in connection with the making of the loan, did
not make the loan a domestic one. Union
Trust Co. of Maryland v. Rodeman, 220 W 453,
264 N'W 508. .

Where the contract under which a foreign
corporation as transferee acquired notes se-
cured by a chattel mortgage on Wisconsin
property was neither a contract by which the
foreign corporation loaned money in Wiscon-
sin nor a contract which was made in Wiscon-
sin, the contract was not unenforceable in
Wisconsin by the foreign corporation merely
because it had not filed under the statute.

180.807

Muldowney v. McCoy Hotel Co. 223 W 62, 269
NW 655,

Where the original trustee under a frust
deed covering land in Wisconsin resigned and
a foreign corporation was appointed successor
trustee and the entire transaction, including
the making of the original loan, occurred with-
out the state, such foreign corporation could
maintain an action in the state to foreclose
without complying with the filing require-
ments relating to foreign corporations loaning
money here. American Nat. Bank v. Edith R.
McCormick Trust, 223 W 590, 270 NW 345,

The Federal National Mortgage Association
as an instrumentality of the U. S. government
need not comply with 226.02, Stats, 1937, relat-
ing to foreign corporations, before the pur-
chase of mortgages upon real estate in Wis-
consin, 28 Atty. Gen. 3.

4, Permitted Transactions,

A bank in another state does not violate this
section by discounting a draft, with bill of
lading attached, drawn by a manufacturing
company there against a shipment of goods
sold to a resident of Wisconsin. American
Thresherman v. Citizens’ Bank, 154 W 366, 141
NW 210.

Sale to an unlicensed foreign corporation of
the assets of an insolvent domestic corporation
will not be set aside where payment has been
made, the proceeds distributed and unreason-
able delay has intervened before the making of
the motion. Goodwin v. Bode, 177 W 269, 189
NW 136.

An unlicensed foreign corporation may
maintain a tort action in Wisconsin, and may
bring an action of replevin to recover posses-
sion of property wrongfully taken or detained.
Buckingham R. Corp. v. Persion F. Co. 191 W
39}31 211 NW 269,

corporation not complying with sec.

1770b, Stats. 1913, as amended, may make a
loan outside of the state to a resident of the
state and secure it by a chattel mortgage on
property located in Wisconsin, First S. Bank
v. Harrington, 192 W 293, 212 NW 665,

. A fransaction wherein a dealer for an un-
licensed foreign corporation sold goods, the
title to which was in the dealer but for which
he was indebted to the corporation, to a suc-
ceeding dealer and the corporation accepted
the new dealer as its debtor in place of the
former dealer, did not constitute business for-
bidden to the foreign corporation. Watkins Co.
v. Beyer, 203 W 397, 233 NW 442,

Owning stock by a foreign corporation in a
}\3V1sponsm cor%ml‘gtion is not “transacting

usiness” nor “holding property” in this state.

18 Atty. Gen. 4986. property

A foreign corporation shipping merchandise
to Wisconsin in original packages upon orders
confirmed at the foreign office of the corpora-
tion and temporarily storing such goods for
subsequent delivery upon orders in original
packages is not transacting business within
Wisconsin such as to require a license. 21
Atty. Gen. 762.

180.807 History: 1951 c¢. 731 s. 7; Stats.
1951 s. 180.807.
_ Hevision Committee Note, 1951t This sec-
tion is new, though the provisions are im-
plied in chapter 226 (1949).
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“'The’last part, to the effect that a foreign
corporation will not pursue in this state pur-
poses set forth in its articles of incorpora-
tion which in its application for certificate of
authority it has stated it will not pursue in
this state, must be considered with 180.815,
which requires the filing of a copy of the
articles’ of incorporation;: and 180.813 (1) (f),
which states that in the application for certifi-
cate of authority a foreign corporation may
state that it will not pursue certain of the pur-
poses set forth in its articles of incorporation,
and 180.819 setting forth the effect of a cer-
tificate of authority.

‘These provisions are put in in this manner,
because’ it is felt that in many states a cor-
poration: may in its articles of incorporation
be authorized to transact a number of types
of business, including a type business which it
would not be permitted to pursue in Wiscon-
sin, or a corporation may be incorporated in
another state with authority to transact sev-
eral types of business and it may desire to be
authorized to do only one or more types of
business’ in Wisconsin, so under 180.815 the
corporation files a copy of its articles of in-
corporation. Under 180.813 (1) (f) in its ap-
plication it sets forth the purposes in its arti-
cles which it will not pursue in Wisconsin, and
under this section it is then authorized tfo
trarsact in Wisconsin the purposes set forth
in its articles, except those which it hag stated
it will not pursue. 'If the corporation trans-
acts in this state business for which it is not
authorized, its certificate of authority may be
gevo’éc]ed pursuant to 180.841 (1) (b). [Bill

63- ik

180.809 History: 1951 c. 731 s. 7; Stats. 1951
$.-180.809.. S

Hevision Committee Note, 1951: This sec-
tion is ‘similar to the provisions in 226.03
(1949). stating that a license shall not be is-
sued to a foreign corporation unless its name
is such to distinguish it from any other cor-
poration "authorized to do business in this
state. [Bill 763-S]

<A foreign corporation which uses the word
“bank’ or the word “trust” as part of its name
cannot - be - licensed under sec. 1770b, Stats,
1919, '8 Atty. Gen. 750.

- On the 'application of 180.809 to “Singer”
trade mark see 52 Atty. Gen. 308.

180,811 History: 1951 c. 731 s. 7; Stats. 1951
s, 180.811. L

- Revision Committee Note, 1951: No coun-
terpart in 1949 statutes., [Bill 763-S]

180.813 History: 1951 ¢, 731 s. 7; Stats, 1951
5..180.813.
.'Revision Commitice Note, 1951: This sec-
tion 'is substantially the same as 226.02 (3)
(1949);. except ‘that 226.02 (3) (f), which ap-
points the secretary of state attorney for serv-
ice. of process, is omitted because of the
provisions covering the appointment of a reg-
istered agent and of service of process on the
secretary of state under certain circumstances,
and excepting 226.02 (3) (h) (1949) to the ef-
fect that it will comply with the laws of this
state. This latter provision was considered
unnecessary.. (1) (k) has been reworded to
set forth in more detail the fraction which is
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obtained and to conform with 180.833 (1) (k).

The provision of 226.02 (3) (i) (1949) that
the corporation has not violated any. of the
provisions of 226.07 has been omitted. 226.07
is a provision to the effect that a foreign cor-
poration which has entered into a conspiracy
ete. shall have its authority to do business in
the state canceled. It is:considered that anti-
trust provisions are not properly a part of the
business corporation law. -

The statement in the annual report of a
domestic corporation that it has not entered
into any restraint of trade is included under
present law because of the provision of 133.21
and not because of any provision in the cor-
poration law. If it is considered desirable to
have such statement on the annual report of
a foreign corporation, a similar requirement
should be included in chapter 133. [Bill 763-S]

The mere fact that the articles of a foreign
corporation are broad enough to permit it to
do banking affords no ground for denying its
application. The license does not authorize it
to transact banking business, and, should it
engage in that business, it would be amenable
to the statutes regulating banking. 8 Atty.
Gen., 661, .

The secretary of state has no authority to
issue a license to a corporation which is ex-
empt from the license requirement. 11 Atty.
Gen, 892, ‘ :

An alien corporation may be licensed to do
business in this state by following the general
provisions for foreign corporations; the officer
of the foreign country corresponding to a sec-
retary of state must certify to facts required
of the secretary of state; an American consul
should authenticate, by his certificate, such
application. 18 Atty. Gen. 400.

In determining the value of nonpar stock
for the purpose of ascertaining the corporate
filing fee, the secretary of state may not con-
sider the fact that articles of incorporation
provide that upon the liquidation of the cor-
poration all of the corporate assets in excess
of a certain amount must go to the holders of
the par-value common stock rather than to the
holders of the nonpar-value preferred stock,
39 Atty. Gen. 326. ‘

180.815 History: 1951 c. 731 s, 7; Stats, 1951
s, 180.815. . o

Revision Committee Noie, 1951: This is
similar to the provisions of 226.02 (1) (1949)
requiring the filing of a copy of articles. The
provisions of 226.02 (8) (1949) have been
omitted.” [Bill 763-S] : . ‘

180.819 History: 1951 c. 731 s. 7; Stats. 1951
8. 180.819; 1953 c. 399 s. 56. ‘ .
Revision Commitiee Note, 1951: See note
to 180.807. This provision is similar to 226.03
(1949), except as to the right of a corpora-
tion to state that it will not transact in this
state certain of the purposes included in its
articles. [Bill 763-S] '

180.821 History: 1951 c. 731 s. 7; Stats. 1951

5. 180.821; 1953 c. 399 s. 57. ‘

Revision Committee Note, 1851: This ig
similar to the provision in 226.02 (3) (f) (1949)
that in lieu of appointing the secretary of
state as an agent for the service of process, a
foreign corporation may designate a resident
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of the state and place of business where proc-
ess may be served. [Bill 763-S] :

180.823 History: 1951 c. 731 s. 7; Stats. 1951
5. 180.823.

Revision Committee Noie, 1851: This sec-
tion is new, though the right to change the
sgergc]is implied in 226.02 (3) (f) (1949). [Bill

63-

180.824 History:
1953 s. 180.824.

180.825 History: 1951 c. 731 8. 7; Stats. 1951
s. 180.825; Sup. Ct. Order 262 W v; 1953 c.
399 s. 58a to 60; 1965 c. 53, 252.

Revision Commiitee Noie, 1951: (1) is
similar to the provision in 226.02 (3) (f) (1949)
that service may be made on the secretary of
state when the designated agent cannot be
found. (5) is similar to the last sentence in
262.09 (4). [Bill 763-S]

Revision Committee Note, 1953: The lim-
itation on the type of action in which service
can be made upon a foreign corporation under
(3) parallel those in 180.847. [Bill 524-S]

Comment of Judicial Council, 1952;: 180.825
(5) (Stats. 1951) duplicated 262.09 (4) (Stats.
1951). [Re Order effective May 1, 1953]

A foreign corporation is not liable on a lease

negotiated by its agent but in which the lessee
is the foreign corporation’s authorized dealer.
Kloetzner v. Rudolph Wurlitzer Co. 203 W 282,
234 N'W 501.
. Where a licensed foreign corporation sold
liquid rubber to a domestic corporation for
use in the latter’s factory and an employe was
fatally poisoned by using the liquid rubber,
the liability of the foreign corporation arose
out of business within this state within the
meaning of 226,02 (3), Stats. 1929. State ex rel.
United States R. Co. v. Gregory, 205 W 189,
236 NW 524,

Service of process may be made on the sec-
retary of state in an action brought to recover
personal property taxes assessed against a for-
eign corporation even though such corpora-
tion has removed all of its property out of
this state and has ceased doing business in th
state. 18 Atty. Gen. 88, :

A foreign corporation may have only one
agent for service in the state, which it may
change from time to time. 20 Atty. Gen. 650.
. See note to 452.03, citing 48 Atty. Gen. 6.

180,827 History: 1951 c. 731 s. 7; Stats. 1951
s, 180.827; 1965 c. 53.
., Revision Commitiee Note, 1951: This is
similar to 226.02 (5) (1949). [Bill 763-S]
. A decrease in the capital stock of a corpora-
tion is an amendment to its articles of associ-
ation. 3 Atty. Gen. 139 and 141. .

Mandamus will lie to compel a. foreign
corporation to file an amendment to its arti-
cles and to pay a fee and penalty. The cor-
poration having secured a license, the fact
that it may have done only interstate business
is immaterial. 20 Atty. Gen. 735,

- 180,829 History: 1951 c. 731 s..7; Stats. 1951
s.180.829; 1965 c. 53.

Revision Commitiee Note, 1951: 181.06 (9)
(1949) covers the merger or consolidation of

1953 c. 399 s. 58; Stats.

180.833

one or more foreign corporations and one or
more domestic corporations. 180.829 covers a
foreign  corporation authorized to transact
business. in this state which is a party to a
statutory merger. It requires the filing of a
copy of the articles of merger, but does not
require a new certificate of authority. Since
the section covers a qualified foreign corpora-
tion which is the surviving corporation, the
certificate of authority continues in effect. The
statute does not expressly cover the situation
if the foreign corporation is not the surviving
corporation. It is considered that in this situa-
tion the surviving corporation, not having ob-
tained a certificate of authority in this state,
would have to obtain one to do business. The
statute does not expressly cover a consolida-
tion since in a consolidation a new corpora-
tion is formed which would have to secure
a certificate of authority, [Bill 763-S]

Where an insurance company licensed to do
business in this state is merged or consoli-
dated with another, not so admitted, the cor-
poration so formed cannot do business in this
state on such license. 4 Atty. Gen. 361.

A New York corporation did not acquire a
license to do business in this state by reason
of merger with a company holding such li-
cense. 22 Atty. Gen. 41,

180.831 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.831; 1953 c. 399 s. 61.

Revision Commitiee Note, 1951: This pro-
vision is not found in the 1949 statutes, though
226.02 (5) (1949) requires the filing of amend-
ments to articles of incorporation so that if
the name of a foreign corporation is changed,
the amendment changing the name would have
to be filed and, since under 226.03 (1949) the
secretary of state is not to issue a license to a
foreign corporation unless its name distin-
guishes it from any other corporation author-
ized to do business in the state and the license
inay be revoked for failure to comply with the
laws, it would seem that under the 1949 stat-
utes, if the name of the corporation was
changed to a name which was not distinct
from ary other corporate name, that the secre-
tary of state would revoke the license of the
foreign corporation. [Bill 763-S]

Revision Commitiee Note, 1953: The amend-
ment to (1) adds the requirement that a for-
eign corporation must get an amended certifi-
cate of authority when it amends its articles
of incorporation changing its purposes. If the
purposes are changed, the foreign corporation
should get an amended certificate of authority
to pursue changed or additional purposes, or
state it will not pursue them in Wisconsin.
Compare 180.813 (1) (£) and 180.819. The clause
added to (2) simplifies the procedure for ob-
taining an amended certificate of authority
upon a change of name of a foreign corpora-
tion, In such cases no separate application
for amended certificate of authority is re-
quired, the copy of amended articles of in-
corporation or merger providing for such
change of name constituting the application,
The filing fees provided by 180.87 (1) (k) and
(m) will still apply. [Bill 524-S]

180.833 History: 1951 c. 731 s. 7; Stats, 1951
5.180.833;1953 c. 399s. 62, o




180.835

Revision Committee Note, 1951: This section
is similar to 226.04 (1949). The provision of
226.04 (1949) that the corporation has not vio-
lated 226.07 (antitrust) is omitted. Antitrust
provisions should be in the antitrust chapter
(133). See note to 180.813. [Bill 763-S]

By 261.01 and 226.04, Stats. 1937, the legisla-
ture has declared that a foreign corporation
may have a principal office in this state in
addition to general headquarters elsewhere.
State ex rel. Johnson v. Aarons, 231 W 524,
286 NW 27. .

A foreign corporation licensed to do busi-
ness in this state, which has gone into bank-
ruptey, must file its annual report if it con-
tinues in business. The report of a bankrupt
foreign corporation may be executed by an
assignee or trustee in bankruptcy. 14 Atty.
Gen. 166.

See note to 180.813, citing 39 Atty. Gen. 326.

180.835 History: 1951 c, 731 s. 7; Stats. 1951
s. 180.835; 1969 c. 154

Revision Committee Note, 1951: This is
similar to 226.04 (1) (1949) as to the time
within which report must be filed. The pro-
vision that the secretary of state is to return
the report if he finds it is not proper is new.
The penalty provisions are increased and grad-
unated. [Bill 763-S]

180,837 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.837.

Revision Commitiee Note, 1951: No counter-
part in 1949 statutes. [Bill 763-S]

180.839 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.839.

Revision Commiitee Note, 1951: See note to
180.837. [Bill 763-S]

180,841 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.841; 1965 c. 53.

Revision Committee Note, 1951: 226.03
(1949) states that the license of a foreign cor-
poration may be revoked for failure to comply
with the laws applicable to foreign corpora-
tions. 180.841 is more desirable, for it is more
specific and, together with 180.843, sets forth
the procedure to be followed.

180.841 (1) (e) makes failure to file annual
report as required by the chapter a cause for
revocation of a certificate of authority. 226.04
(2) (1949) states that if an annual report is
not filed, a license of the foreign corporation
is void and is to be forfeited by the secretary
of state. 226.04 (8) (1949) sets forth pro-
cedure for rescinding the forfeiture of the
license. These provisions of the 1949 statutes
are ambiguous and lead to confusion which it
is felt the new provisions avoid. [Bill 763-S]

180.843 History: 1951 c¢,-731 s. 7; Stats, 1951
s. 180.843; 1953 ¢. 399 s. 63.

Revision Commitiee Note, 1951: See note
to 180.841. [Bill 763-S]

Revision Committee Note, 1953: The 1951
statute requires mailing to the principal place
of business. The change will be to principal
office to accord with information shown in the
annual report. See 180.833 (1) (c). [Bill 524-S]

180.845 History: 1951 c. 731 s. 7; Stats, 1951
s. 180.845; 1953 c. 399 s. 64,
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Revision Commiitee Noie, 1951: This section
recognizes licenses issued to foreign corpora-
tions at the time the new chapter becomes ef-
fective. [Bill 763-S]

Revision Commitiee Note, 1953: The addi-
tion of (4) is to insure the continuity of au-
thority under previous law to make service
upon foreign corporations not licensed in Wis-
consin at the effective date of ch. 731, Laws
1951, [Bill 524-S]

180.847 History: 1951 c. 731 s. 7; Stats, 1951
s. 180.847; 1953 c. 399 s. 65; 1965 c. b3,

Revision Commitiee Note, 1951: (1) and

(2) deny to an unqualified foreign corporation
doing business or acquiring, holding or dis-
posing of property in this state the right to
use the courts of this state, either as plaintiff
or defendant, until a certificate of authority
has been obtained. These paragraphs express-
ly provide that the validity of a contract is
not impaired.
. 226.02 (9) (1949) makes a contract entered
into by a foreign corporation “affecting its
liabilitly or relating to property within this
state” before the corporation has been licensed
void on the corporation’s behalf and enforce-
able against it. It is considered that the 1949
law is unduly harsh; that the state ig inter-
ested in receiving the fees which are due it
from a foreign corporation and that provision
should be made for this, and that the 1949
statutes making contracts void does not aid
the state in collecting such fees.

(8) makes a foreign corporation which
transacts business or acquires, holds or dis-
poses of property without a certificate of au-
thority liable for all fees which it would have
paid had it received a certificate of authority
plus a penalty of 50 per cent.

(4) is new and is for the benefit of resi-
dents of the state who do business with
foreign corporation that has not obtained a
certificate of authority by permitting service
on such foreign corporation through service
on the secretary of state. This subsection is
similar to 85.06 (3) whereby a nonresident
driver of a motor vehicle through the use of
the highways appoints the commissioner of
the motor vehicle department his attorney for
service, A similar provision is contained in
the laws of several other states. [Bill 763-S]

Revision Commitiee Note, 1953: While the
amendment to (2) is probably implied from
the language as to contracts and from the
language of the other subsections of s. 180.47,
it is desirable to make it clear that absence
g§4q181§111fication does not impair titles. [Bill

Although a conveyance of land in this state
to a foreign corporation which had not com-
plied with sec. 1770b, Stats. 1911, was void, a
grantee of such corporation who goes into pos-
session and his grantees and successors in pos-
session under the same claim of right hold ad-
versely under color of title. Mortenson v.
Murphy, 153 W 389, 141 NW 273.

Sec. 1770b, Stats. 1913, is a declaration of
public policy in the regulation of business
transacted within the state by foreign corpo-
rations, Wisconsin T. Co. v. Munday, 168 W
31,168 N'W 393, 169 NW 612,

A foreign corporation which obtains a li-

m— —
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cense to do business in this state and volun-
tarily submits to the provisions of the stat-
utes relating to foreign corporations (secs.
1770b and 1770c, Stats. 1921) thereby submits
itself to the jurisdiction of the courts of the
state. State ex rel. Goldwyn D. Corp. v.
Gehrz, 181 W 238, 194 N'W 418,

A writ of prohibition was issued to restrain
the circuit court from entertaining an action
by a foreign corporation, not licensed to do
business in this state, against a licensed for-
eign corporation, on the ground of public pol-
icy. State ex rel. Goldwyn D. Corp. v. Gehrz,
181 W 238, 194 NW 418. ‘

As state statutes have no extraterritorial
effect, this state must have some jurisdiction
over the contract or some feature or element
of it to bring it under the statute. A con-
tract made outside this state, whereby an un-
licensed foreign corporation agreed to investi-
gate business conditions and advise a domestic
corporation regarding the advisability of a con-
templated expansion of the latter’s plant, did
not relate to property in this state, nor did the
making of a survey in the state by representa-
tives for the purpose of acquiring information
upon which report and advice pursuant fo the
contract was made and mailed. Ford, Bacon
& Davis, Ine. v. Terminal W. Co. 207 W 467,
240 N'W 796. .

The fact that an unlicensed foreign corpora-
tion had no place of business in Wisconsin
where it could make use of the motors ordered
by it from the Racine, Wisconsin, seller
“f.0.b. Racine,” and the practical interpreta-
tion of the contract by the parties themselves,
establishing the fact that all of the motors
supplied by the seller thereunder were shipped
to such corporation at Chicago, warranted a
determination that the confract contemplated
shipment of all of the motors to a point of
destination outside of Wisconsin so as to in-
volve interstate commerce only, so that such
corporation could maintain an action against
the seller for breach of the contract, where
the only act of such corporation in Wisconsin
had been the execution of the contract here.
Standard Sewing Equip. Corp. v. Motor Spe-
cialty, 263 W 467, 57 NW (2d) 706.

In order for a foreign corporation to trans-
act business in a state, it must be physically
present within the state in the sense of having
an officer or agent there who is performing
some act on behalf of the corporation. Bulova
VZatch Co. v. Anderson, 270 W 21, 70 NW (2d)
243,

See note to 180.801, on certificate required,
citing Upper Lakes Shipping v. Seafarers’ I
Union, 18 W (2d) 646, 119 NW (2d) 426.

As to when an unlicensed foreign corpora-
tion is suable, see note to 262.09, citing Con-
solidated T. Corp. v. Gregory, 289 US 85.

The statute of limitations was tolled against
a nonresident foreign corporation, although
plaintiff could have obtained service on the
secretary of state under 180.847 (4) within the
period of limitation. Globig v. Greene &
Gust Co. 193 F Supp. 544.

180,849 History: 1951 c. 731 s. 7; Stats. 1951
5. 180.849; 1965 c. 53.
. Revision Commitiee Note, 1951: This sec-
tion is like 226.11 (1949). Since the provisions
covering foreign corporations will be made

180.86

part of the new Business Corporation Law,
chapter 226 (1949) should be repealed, except
the following:

226.01 Definition

226.025 Foreign public utility holding com-
panies
Bank deposits by nonresidents
Combinations and trusts
Ouster
Liability of inactive foreign corpo-
rations

226.13 Plaintiff’s lien

226.14 Common law trusts

226.06 is repealed by this bill. In view of
the present statutes (chapter 189) and federal
Blue Sky Laws, this provision is eliminated.
[Bill 763-S] ,

Contracts arising out of transactions au-
thorized by their charters and not prohibited
by the laws or policy of this state will be en-
forced at the suits of foreign corporations.
Connecticut Ins. Co. v. Cross, 18 W 109.

See note to 180.801, on certificate not re-
quired, citing American F. P. Co, v. American
M. Co. 151 W 385, 138 NW 1123,

A California corporation may be sued by &
Montana corporation in Wisconsin if attach-
able property or credits of the defendant have
been garnished here; and the subsequent com-
mencement of similar actions in other states,
where defendant had sufficient property to sat-
isfy plaintiff’s demand, does not require the
dismissal of the action here. State ex rel.
g{lﬁan S. Co. v. Wickham, 184 W 74, 198 NW

226.05
226.07
226.09
226.12

See note to 180.801, on permitted transac-
tions, citing Buckingham R. Corp. v. Persion
F. Co. 191 W 391, 211 NW 269.

Without determining whether a foreign cor-
poration has an absolute right to resort to
the courts of Wisconsin for the trial of issues
with foreign insurance corporations, there was
no abuse of discretion in the entertainment
of the action. State ex rel. Aetna Ins. Co. v.
Fowler, 196 W 451, 220 NW 534.

A nonresident corporation may sue a non-
resident insurance company on a fire insur-
ance policy in Wisconsin, although the prop-
erty insured was located without the state.
IS\It\%;% 4er rel. Smith v. Belden, 205 W 158, 236

180.86 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.86.

Revision Commitice Note, 1951: This sec-
tion, which follows the procedure now covered
by 180.07 (2) and (3) (1949) as to amend-
ments, establishes a uniform filing and record-
ing procedure as to all documents required to
?g fislﬁd and recorded under this chapter. [Bill

3.

The secretary of state has no authority to re-
fuse charters to regularly organized private
corporations formed for the purpose of con-
ducting a lawful business. He has no such au-
thority as would permit him to revoke char-
ters of any such corporation lawfully doing
business in the state. 32 Atty. Gen. 256.

There is no statutory authority to cancel
an amendment or other corporate filing, once
filed, and no refund of filing fee paid can be
Ilrégde under the facts stated. 46 Atty. Gen.




180.861

180.861 History: 1953 c. 399 s. 68; Stats.
1953 s. 180.861, . :

See note to 180.04, citing Ford v. Hill, 92 W
188, 198, 66 N'W 115, 118.

180.87 History: 1951 c¢. 731 s. 7; Stats. 1951
5. 180.87; 1953 c. 399 s. 69; 1963 c. 224; 1965 c.
53; 1969 c. 154. ’

Revision Commitice Note, 1951: (1) (a) is
similar to 180.02 (3) (1949) as to filing fees
for corporations having par value stock. The
fees of no par value stock, 5 cents per share
under 182.14 (2) (1949) is reduced to 2 cents
per share to minimize the discrepancy in fee
between the 2 types of stock. Discrimination
as to fees between various types of corpora-
tions is also eliminated.

(1) (b) consolidates various present pro-
visions of law and provides for a credit on
account of fees previously paid. against fees
for increase of stock by amendment. Fee
computations under this subsection are illus-
trated as follows: ‘

Immediately prior to-amendment a corpora-
tion had authorized shares consisting of 100
shares -of no par value common stock and 100
shares of $100 par value preferred stock.

After amendment the total stock consists of
2,000 shares of common stock without par
value and 1,500 shares of preferred stock of
$100 per share par value. .

- The fees are first computed at the new rates
on the total amount of shares as authorized
after the amendment as follows:

2,000 shares no par value common

stock @ 2c per share.__ . _______$ 40
1,500 shares preferred stock of $100

par value @ $1 per thousand . 150

Total . $190

The credit for shares as authorized imme-
diately prior to the amendment is computed
as follows: . )

Credit for 100 shares without par
value @ 2c per share ...

~ Credit for 100 shares of $100 per

share par value @ $1 per thou-
sand 10

Total Credit $ 12
Deducting the $12 credit from the $190
leaves $178, in addition to $10, payable on ac-
count of the shares as authorized after the
amendment.

(1) (c) has no counterpart in 1949 stat-
utes. Fees payable in case of merger will be
the same as in case of amendment to articles
of intorporation with a credit given for fees
already paid with respect to domestic cor-
porations which are parties to the merger.

1) (d) to (h) have no counterpart in 1949
statutes.

(1) (@) is similar to 226.02 (4) (1949). The
fees to be paid by foreign corporations are
determined by reference to 180.813 which sec-
tion retains and clarifies 1949 law on this sub-

ject.

(1) (3) provides a fee of $2 for the filing
of the annual report of a foreign corporation
and provides additional fees in the event an
annual report shows the corporation is em-
ploying more capital in the state than during
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the preceding year computed in the same man-
ner as under paragraph (i) of this subsection.

(1) (k) relates to filing applications of for-
eign corporations for amended certificates of
authority and provides for additional fees on
the same basis as in paragraph (3).

1) () is similar to 226.02 (5) (1949) re-
stated for purposes of clarification.

(1) (m) and (n) have no counterpart,

(1) (o) incorporates provisions of 262.09
(1949) with respect to the fee therein pro-
vided for.

(1) (p) has no counterpart in 1949 statutes.

(2)  serves to resolve any doubt as to the
power of the attorney general to enforce pay-
ment of the fees provided for.

(3) accords with other provisions of the
chapter and with various provisions of 1949
statutes. [Bill 763-S]

Revision Commitiee Note, 1953: Provision
having been made by creation of 180.105 and
180.824 for resignation of agent it seems ap-
propriate in (1) (h) to provide a fee for filing
the statement of such resignation. The amount
of $5 corresponds to the fee for filing other
similar documents. The amendment to (1)
(k) corrects an error. [Bill 524-S]

Sec. 1772, Stats. 1911, regulates the fees to
be paid upon its capital stock by. every cor-
poration, as regards both its original organiza-
tion and every amendment of its articles of in-
corporation. State ex rel. Attorney General v.
Northern P. R. Co. 157 W 73, 147 NW 219.

‘Failure of a corporation to pay fees is not a
defense to an action on a subscription for
stock. Badger D. Co. v. Hansen, 189 W 547,
208 N'W 477.

An amendment to articles of incorporation
providing that when preferred stock is called

in it shall be canceled but additional preferred

stock in lieu thereof may from time to time
be issued, the aggregate amount outstanding
at no time to exceed the amount authorized,
does not increase authorized capital stock;
and no fee for increase of capital stock is re-
quired to be paid.. 18 Atty. Gen. 608.

See note to 180.10, citing 55 Atty. Gen. 24.

Under 180.87 (1), Stats. 1967, previous fee
payments made by a foreign corporation on
its capital employed within Wisconsin may be
credited to another foreign corporation into

which it merges. 57 Atty. Gen, 184.

. 180.88 History: 1951 ¢, 731 s. 7; Stats. 1951
s. 180.88. -

Revision Commitiee Note, 1951: This sec-
tion is similar to 346.64 with some revisions.
The committee recommends that 346.64 be re-
pealed., [Bill 763-S]

180.89 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.89.

Revision Commiitee Note, 1951: No coun-
terpart in 1949 statutes. 182.17 (1949) con-
tains certain provisions on the subject but is
not sufficiently complete. [Bill 763-S]

180,895 History: 1953 c. 399 s. 70; Stats.
1953 s. 180.895.

Revision Committee Note, 1953: This sec-
tion which is patterned largely after section
81 A of the Delaware Code, removes any doubt
as to the validity of corporate action where,
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as was the case during the war, it was legally
impossible to give notice to persons in certain
countrles‘ [Bill 524-S]

180.90 History: 1951 c. 731 s. 7; Stats. 1951
s. 180.90.

Rewsmn Commiitee Note, 1951: No coun-
terpart in 1949 statute. [B111 763-S]

180.91 History: 1951 c. 731 s. 7; Stats. 1951
5. 180.91; 1953 c. 399 5. 71,

Revision Commitiee Note, 1951: No coun-
terpart in 1949 statutes, [Bill 763-S]

Revision Committee Note, 1953: Amend-
ment is proposed for the purpose of making
it clear that unanimous informal action is
authorized by the section even though the
articles or bylaws may provide only for action
at a meeting, {[Bill 524-S]

See note to 66.021, citing Brown Deer v. Mil-
waukee, 16 W (2d) 206, 114 NW (2d) 493.

See note to 180.13, c1t1ng Columbia Stamp-
ing & Mfg. Co. v. Relch 28 W (2d) 297, 137
NW (2d) 45.

The political act: its application to annexa-
tion, third-party attack, and corporate au-
thority. Carns, 47 MLR 71

Trends in legislation for close corporations.
Hethermgton 1963 WLR 92, 103.

Third-party’s right to questlon corporate of-
ficer’s authority. 1963 WLR 501,

180.92 History: 1951 c. 731 s. 7; Stats. 1951
s.180.92,

Revision Commltiee Note. 1951: No coun-
terpart in 1949 statutes. Because of the re-
quirement of a ‘“contested case”, the appeal
procedure prescribed in the Administrative
Procedure Act, Ch. 227, was not adopted.
Rather than provxde for the “appeal” set forth
in:the Model Act, which would have been an
innovation in Wisconsin practice, it was con-
sidered better to provide for review by “ac-
tion” in order to fit the procedure into Wis-
consin practice. It was deemed advisable not
to make this form of review exclusive, and so
it was expressly provided that other methods
of review, i.e. mandamus, should be preserved.
[Bill 763-S1]

180,93 History: 1951 c. 731 s. 7; Stats. 1951
5. 180.93; 1953 ¢..399 s. 72.

Hevision Commiltee Note, 1951; This sec-
tion is somewhat similar to 180.06 (4) (1949)
except that personal Mability is limited to the
amount of deficiency in capital with which the
corporation may commence :business.  [Bill
763-S]

Bevision Commitiece Note, 1953: Integrates
with amendment to 180.48 and repeal of 180.45
(1) (g). [Bill 524-8]

The object of sec. 1773, R. S. 1878, seems to
be to preveat fictitious 'and fraudulent cor-
porations from extorting money from stock-
holders and obtaining credit when they have
no real basis of capital to do business upon
and no resources to meet their liabilities, An-
vil M. Co. v. Sherman, 74 W 226, 42 NW 226.

A person who subscribed for stock in a cor-
poration and acts as an officer and director
thereof is estopped to deny that he is a stock-
holder when an action is brought to enforce

180,95

the liahility of stockholders. . Heinze v, South
Green Bay L. & D. Co. 109 W 99, 85 NW 145,

Where a lessee assigned his lease to a cor-
poration organized by himself and 2 others
and the corporation assumed the obligation to
pay the rent, but the required capital stock
was not pald in, the statute was violated and
the lessor mlght maintain an action against the
3 incorporators for the rent. Zwietusch. v,
Becker, 1563 W 213, 140 NW 1056.

Facts supp01t1ng an action to charge stock-
holders and officers with personal Hability
for transacting business before ‘the. proper
amount of stock was subscribed and paid in
are stated in Weston v. Dahl, 162 W 32, 155
NW 949.

Stockholders in a cmporatlon taking over
assets of a sole trader before minimum capi-
tal is paid in are not liable to a creditor of the
trader. There was no agreement to pay the
creditor, and some question as to whether the
corpor ation ever received the goods A judg-
ment agamst the corporation in as31gnment
proceedings is not res adjudicata against a
judgment creditor proceeding under 180.06,
Stats. 1925, against a stockholder. A 01ed1tor
of the sole trader who files his claim in the
insolvency proceedings and accepts a divi-
dend is estopped to proceed against the stock-
holder hereunder. Blum Brothers B. Co. v.
Stumbaugh, 189 W 254, 207 NW 270. .

A corporation is completely organized when
its articles of incorporation are signed and
filed and the certificate of organization is is-
sued. A credifor who sues the corporation is
not estopped from suing the stockholders in-
dividually on their statutory liability. Bank
of Verona v. Stewart, 223 W 577, 270 NW 534.

180.94 History: 1951 c. ’731 S. 7 Stats 1951
8, 180.94.

Revision Commitiee Note, 1951; No counter-
part in 1949 statutes. [Bill 763-5] :

180,95 History: 1951 c. 731 s. 7 Stats 1951
s. 180.95,

Revision Commitiee Noie, 1951: In consui-
ering the difficult subject of this section it was
recognized that although existing corporations
must come under the new chapter at least
after a period of grace in order to avoid the
unsatisfactory result of having 2 sets of Wis-
consin corporations into the indefinite future,
still certain interests of individual stockhold-
ers in existing corporations which have.gen-
erally been recognized as vested should be
preserved, and probably must be preserved as
a maiter of constltutlonal law. The corre-
sponding sections in the Model Act, and in
the corporation codes of Delaware, Illinois,
Michigan and other states were con31dered
but the committee finally decided to use the
terminology, “rights accrued or estaplished”,
which is found in 371.03, which section dealt
with the effect of repeal in the general statu-
tory revision of 1898. Of course it was neces-
sary to alter the other language of the section
in order to conform it to the narrower field of
corporate revision. The last clause of the sec-
tlon, preserving contract relations between ex-
isting corporations and third parties, merely
states what obviously must be, but neverthe-
less it was considered advisable to state it.
[Bill 763-S]



180,97

180.97 History: 1951 c. 731 s 7 Stats. 1951
8.180.97; 1955 c. 661 5. 6; 1965 ¢. 5

The general corporatlon law (ch 86, R. S.
1878) does not repeal, take away or abridge
the right and authority of a corporation or-
ganized prior to its enactment under a spe-
cial charter. Black River F. D. Asso. v. Ket-
chum, 54 W 313, 11 NW 551.

While a nonprofit stock corporation law-
fully organized prior to July 1, 1953 may con-
tinue to operate under ch. 180, 180.97 (1), Stats.
1957, is construed as not authorizing the or-
ganization of such corporations under ch., 180
subsequent to July 1, 1953. 47 Atty. Gen. 78.

18(1)%0 .99 History: 1961 c. 350; Stats. 1961 s,

Veterinarians licensed under the provisions
of ch. 150, Stats. 1967, may form a service cor-
poration under 180.99. 57 Atty. Gen. 150.

‘Wisconsin professional service corporations
under the new “Kintner” regulations. An-
drew, 49 MLR 564.

The Wisconsin service corporation law of
1961. Kahn, 1962 WLR 65.

CHAPTER 181,
Nonstock Corporations.

. 181 .01 History: 1953 c. 554; Stats. 1953 s.
81,01

Revision Committee Note, 1953: No counter-
part in 1951 statutes. The term “nonstock”
is used because not all nonprofit corporations
are covered by this chapter and because the
term is used in 1951 statutes, [Bill 559-S]

On impairment of contracts see notes to
sec, 12, art, I; on legislative power generally
and on the pubhc—purpose doctrine see notes
to sec. 1, art. IV; on special and private laws
(private corporatlons) see notes to sec. 31, art.
IV; on the formation of corporations see notes
to sec. 1, art. XI; and on general banking law
see notes to sec. 4, art, X1,

181.02 Hislory: 1953 c. 554; Stats, 1953 s.
181,02.

Revision Commitiee Note, 1953: No counter-
part in 1951 statutes. Where it is appropmate,
these definitions conform to those in ch. 180.
The second sentence in (7) is inserted to avoid
any question as to the eligibility of corpora-
tions, partnerships and associations to mem-
bership. [Bill 559-S]

181,03 History: 1953 c. 554; Stats. 1953 s.
181.03.

181.04 History: 1953 c. 554; Stats, 1953 s.
181.04; 1957 c. 97.
A nonstock and nonprofit corporation or-
ganized under ch. 181 may file an' amendment
to its articles providing that the corporation
shall not be dissolved without the approval
of the FHA as long as such agency holds an
outstandmg mortgage of the corporation, 48
Atty. Gen. 1

18i815.05 H:story: 1953 c. 554; Stats., 1953 s.
.05.

A city has no right to raise the issue of
ultra vires in an action to defeat tax exemp-
tion of a charitable corporation. Associated
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Hospital Service v. Milwaukee, 13 W (2d) 447,
109 NW (2d) 271.

181,06 History: 1953 c. 554; Stats. 1953 s.
181.06.

181,07 History: 1953 c. 554; Stats. 1953 s.
181.07.

18%81.08 History: 1953 c. 554; Stats. 1953 s.
.08.

A corporation not organized or authorized
under ch. 180 or this chapter may not be des-
ignated as a registered agent under 181.08,
Stats. 1965. 55 Atty, Gen. 1

181,09 History: 1953 c. 554; Stats. 1953 s.
181.09.

181,095 History: 1953 c. 554; Stats. 1953 s.
181.095.

181.10 Hxstory. 1953 -¢. 554; Stats. 1953 s.
181.10,

181,11 History: 1953 c. 554; Stats. 1953 s.
181.11,

Revision Commitiee Note, 1953: The exist-
ence of the corporation without stock should
not depend upon the existence of its members.
[Bill 559-S]

181.12 History: 1953 c. 554; Stats. 1953 s.
181,12,

Revision Committee Note, 1953: Some pro-
vision determining a member’s rights upon
death, withdrawal or expulsion is needed. The
termination of property rights appears to be
the only solution to the problem. Property
rights accrued or established in existing cor-
porations prior to the enactment of this chap-
ter are protected by 181.75. The corporation
probably has a right to expel members without
statutory authority, but a specific provision is
desirable. ' [Bill 559-S]

181,13 History: 1953 c. 554; Stats. 1953 s.
181.13.

181,14 History: 1953 c. 554; Stats. 1953 s.
181.14.

181.15 History: 1953 c. 554; Stats. 1953 s.
181.15; 1965 c. 252,

%81.16 History: 1953 c. 554; Stats. 1953 s.
181.1
Revision Commitiece Note, 1953: The com-
paratively low quorum requirement seems de-
sirable because of the frequently widespread
%a%ksof interest on the part of members, [Bill
59-S]

181.17 History: 1953 c. 554; Stats. 1953 s.
181.17.

181.175 History: 1953 c. 554; Stats. 1953 s.
181.175; 1965 c. 252.

Revision Commitiee Note, 1953: Large or-
ganizations may wish to stimulate the mem-
bers’ interest, but find it impracticable to have
meetings of all of the members because of
the size of the membership. This section is
designed to permit the establishment of local
units in which members may meet and elect
delegates to represent them at the corpora-
tion meetings. The meetings of delegates would




