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" ",:aey1sElrs' ,Nole, 18,78: This section is de
sfgne'dto cover accidents and mistakes not 
known or taken advantage of until after a 
hial,embiIacing the idea of section 1, chapter 
106, Laws 1870; ,and also to provide the effect 
of 'a' reversal, the latter provision being bor
towed, from the work of the last New York 
revisel;s, 

It is tab late to object for the first time on 
the trial in the court to which a removal has 
beeh made that the: application for removal 
Was insufffcient. Montgomery v. Scott, 32 W 
2~. . . 

As consent gives jurisdiction of the person 
a general appearance in the court to which a 
venue is changed is a waiver of all defects in 
the affidavit. Carpenter v. Shepardson, 43 W 
406, '412; Estate of Schaeffner, 45 W 614. 

Objection that notice was not given of the 
motion for a change of venue is too late when 
firsttnade bnappeal from the judgment. Ap
pearing and resisting a motion to change the 
place of trial is a. waiver of such notice. Cart
rightv. Belmont. 58 W 370, 17 NW 237. 

An objection to a chan~e of venue cannot 
bemadeihe first time in the supreme court on 
appeal. Allen v.Voje, 114 W 1,89 NW 924. 

,CHAPTER 262. 

, Commendng Civil AcHons. 

Ediior'sNofe: The following histories and 
notes are to ch. 262, Stats. 1959, as created by 
ch,,226,Laws 1959 .. The notes were prepared 
by-Professor G. W. Foster. Jr., of the Univer
sity of Wisconsin Law School, who served as 
reporter for the Judicial Council in preparing 
the revision. 

,.,,:oGener~l Objectives and Scope of Revised 
Chapler 262. 

Thg primary objective sought in revising 
Chapter 262 is to expand the exercise of per
sonal jurisdiction over nonresidents in cases 
h~vrri:gsubstaritial contacts with Wisconsin. 
Theuew features found in Chapter 262 are 
largely additions to, rather than replacements 
;1'.01', old law. Thus, the old familiar means of 
acqlliring personal jurisdiction have been re
tai:hed.· See new sections 262.05 (1) and (2); 
4,62.06; ,and 262.07. And the language of old 
Chapter 262 has been employed as far as con
sis tent with the new additions. 

The scope of state jurisdiction over nonresi
dents has expanded enormously in recent 
years. The Nonresident Motorist Process Acts 
.marke(;l.' a beginning of this trend more than 
t,hir.ty years ago. , And further legislative ac
tion. in Florida, Illinois, Maryland, North Car
Qli.J:i,il, Texa11, WaShington and West Virginia 
'provides for' jurisdiction over nonresidents in 
numerous actions arising out of torts or con
tracts haying substantial local connections. 
Other, staJes~1imon.g them California, New 
Jel'sey,':NeWMexico, Oregon and Wisconsin
have by judichil decision redefined their "do
ing business" concepts so broadly that they 
now include much or perhaps, all that is per
mitted to Atate judicial power over foreign 
corporations under, the due process clause of 
the Fourteenth Amendment .. 
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'.rhe Supreme Court of the United States has 
lent the states an important helping hand in 
these developments. The rigid rule of Pen
noyer v. Neff, 95 U. S. 714 (1877), has not 
wholly disappeared, as the Court pointed out 
in Hanson v. Denclda, 357 U. S. 235 at 251 
(1958). But the rigidity of Pennoyer has giv
en way to the flexible standard of Internation
al Shoe Co. v. Washington, 326 U. S. 310 
(1945), and McGee v. International Life Ins. 
Co., 355 US 220 (1958). 

The new, flexible standard of Internation
al Shoe and McGee comes to this: A state 
may exercise personal jurisdiction whenever, 
in the context of our federal system, it is rea
sonable for the state to try the particular case 
against the particular defendant. In other 
words, the modern test depends upon the re
lation between the state and the particular 
litigation sued upon. Importance attaches to 
what, with respect to the action brought, the 
defendant has caused to be done in the forum 
state. 

The International Shoe and the McGee cases 
lay down general applications of the new due 
process standard. State legislation and lower 
court decisions have applied this general 
standard to a wide variety of fact situations 
which have not yet reached the United States 
Supreme Court for decision. The new revision 
of Chapter 262 is based upon a comprehensive 
study of these legislative and judicial mate
rials from other states. When collectively 
considered, these state materials form a broad 
and largely interconnected framework which 
supports the exercise of state jurisdiction over 
nonresidents in virtually every kind of per
sonal action which has substantial connec
tions with the forum state. 

Revised Chapter 262, relying upon these 
legislative and judicial materials from other 
states, attempts to provide a means for trying 
in Wisconsin all personal actions which, in a 
due process sense, it is reasonable to try here 
against the named defendant. 

Summary of Contents of Revised 
Chapier 262. 

Title XXV of Wisconsin Statutes deals with 
the procedure in civil actions. Within Title 
XXV, Chapter 262 deals with commencing 
civil actions. Chapter 262 is to be "liberally 
construed to the end that actions be speedily 
and finally determined on therr merits." See 
s. 262.01; and also see s. 262.03, which defines, 
for use in this chapter, the words "person", 
"plaintiff" and "defendant" in a manner 
which stresses the liberal scope intended for 
the operation of the chapter. 

A civil action is commenced "by the serv
ice of a summons or an original writ." Sec. 
262.02. Civil actions are of two general types. 
When directed against a person, they are spo
ken of as "personal actions" and require the 
exercise of "personal jurisdiction" over the 
parties. When directed against a status or 
thing (rather than against a person), they are 
spoken of as actions "in rem" or "quasi in 
rem" and require the exercise of "jurisdiction 
in rem" or "jurisdiction quasi in rem" with re
.spect to the status or thing acted upon. Sec
tion 262.04 makes the distinction between 
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these two general types of civil actions and 
defines the elements which must be present 
for the valid exercise of jurisdiction in each. 

The exercise of personal jurisdiction by a 
state court requires the presence of three ele
ments: 

(1) Subject matter jurisdiction. Now, as 
before, the court must be able to hear the 
kind of action brought. Sec. 262.04 (1). 

(2) Grounds for personal jurisdiction. The 
court must have statutory authorization for 
subjecting the particular defendant to trial in 
the particular case. The inclusion of many 
additional grounds for exercising personal 
jurisdiction is a principal feature of revised 
Chapter 262. See s. 262.05. 

(3) Notice to defendant and opportunity to 
be heard. The service of the summons is ordi
narily the means employed to notify a de
fendant that an action has been commenced 
against him. Section 262.06 authorizes nu
merous means, some of them new, for notify
ing various kinds of defendants and expands 
the use of personal service of the summons 
without the state. If a defendant appears vol
untarily in an action, or conse~ts i~advance 
to permit another to appear ~n hIS beh!lIf, 
service of a summons may be dIspensed wIth. 
See s. 262.Q7. . 

The exercise of jurisdiction in rem ?r quasI 
in rem involves the presence of essentIally the 
same three elements just discussed .. Subject 
matter jurisdiction is required in all ~ases. 
Sec. 262.04 (1). Grounds for the exerCIse. 9f 
jurisdiction in rem or quasi in rem are speCI
fied in s. 262.08. And notice to the defendant 
and opportunity to be heard with respect to 
his interests in the thing or status proceeded 
against is dealt with in s. 262.09. 

Sections 262.10 through 262.14 relate to de
tails respecting service of the summons. The 
important thing to be noted is that the form 
of the summons has been changed. See ss. 
262.10 and 262.11. 

The next following sections-262.16, 262.17 
and 262.18-deal with the manner in which 
the defendant may make objection to the j~
risdiction of the court, and to the. m:;tn~er. In 
which the plaintiff may prove the JurIsdICtIOn 
of the court in the event the defendant has 
either objected to jurisdiction or has defaulted 
in making an appearance. 

Section 262.19 introduces a new provision 
which resembles the doctrine of forum non 
conveniens. Under this section a Wisconsin 
trial court may stay further proceedings in a 
pending case when it appears that the case 
should as a matter of substantial justice, be 
tried i~ a court outside Wisconsin. This de
vice introduces a degree of flexibility de
signed to avoid injustice which can result 
from compelling trial in Wisconsin of all Cases 
which come within the literal scope of its ju
risdiction statutes. 

The final section of the revision, 262.20, is 
designed as a deterrent against abuse of the 
state's judicial power. Under it the trial 
court may order a plaintiff who asserts a friv,
olous claim of jurisdiction to pay the defend
ant up to the amount of $500, for his expenses 
incurred in appearing to contest the jurisdic
tion of the court .. 

262.02 

Histories and N oies. 

262.01 History: 1959 c. 226; Stats. 1959 s. 
262.01. 

Reporter's Notes: This section is new. It is 
patterned closely after s. 4 of the Illinois Civil 
Practice Act. Smith-Hurd Annotated Statutes, 
ch. 110, s. 4 (1956). The Supreme Court of 
Wisconsin has voiced a similar view as to the 
policy to be followed in applying statutes con
ferring personal jurisdiction: "This court is 
disposed to give statutes regulating procedure 
a liperal interpretation. (Citations omitted.) 
Another. rule of statutory construction which 
we deem to be applicable here is that great 
consideration should be given to the object 
sought to be accomplished by a statute." Huck 
v. Chicago, st. P. M. & o. 'Ry. Co. 4 W (2d) 
132, 137, 90 NW (2d) 154, 157 (1958). 

262.02 Hisiory: 1959 c: 226; Stats. 1959 s. 
262.02; 1969 c. 339 s. 27. 

Reporter's Noles: Sub. (1) is patterned 
after old s. 262.01. The title is new; the old 
title reads JURISDICTION, HOW AC
QUIRED. The first sentence of the proposed 
subsection is the same, except for a minor 
style change, as the first sentence of old s. 
262.01. The second sentence of old s. 262.01 
suggested that a civil action could be com
menced by service of a provisional remedy by 
asserting that "From the time ... of the issu
ance of a. provisional remedy the court shall 
have jurisdiction and have control of all sub
sequent proceedings." While a provisional 
remedy may be issued prior to service of sum
mons, the Wisconsin supreme court has ad
hered to the view that the action is not com
menced until there has been service of the 
summons ... Jarvis v. Barrett, 14W 591 (1861); 
Closson v. Chase, 158 W 346, 149 NW 26 
(1914); and see Schultz v. Schultz, 256 W 139, 
40 NW (2d) 515 (1949). The second sentence 
of old s. 262.01 is for this reason omitted. The 
provision for service of original writs is new. 

Subs. (2) and (3) follow closely old s.262.14. 
. On civil actions, and parties thereto, see 

notes to various sections of ch. 260. 
A summons is more in the nature of a notice 

from the plaintiff to the defendant than of a 
mandate issuing from the state through its ju
dicial tribunals. Rahn v. Gunnison, 12 W 528. 
See also: Porter v. Vandercook, 11 W 70; 
Johnson v. Hamburger, 13 W 175; and Mez
chen v. More, 54 W 214,11 NW 534. 

A writ of attachment is a provisional rem
edy, not a summons. Jarvis v. Barrett, 14W 
591; Bell v. Olmsted, 18 W 69; Maguire v. Boc 
1em, 94 W 48, 68 NW 408. 

For purposes of determining priority of at
tachment liens on realty it is presumed that 
.the writ of attachment and the summons were 
issued on the same day and hence that the ac
tion commenced on the date the attachment 
issued. Barth v. Burnham, 105 W 548, 81 NW 
809. 

The entry of a judgment on cognovit is not 
the commencement of an action. Guardian
ship of Kohl, 221 W 385, 266 NW 800. 

A summons is not a "process" as that term 
is generally used in Wisconsin. State ex reI. 
Walling v. Sullivan, 245 W 180, 13 NW (2d) 
550. 
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Our summons, while part of the process sys
tem, is but a notice of a proposed action, and 
differs in nature and effect from a writ pro
cured from a court. The primary purpose of 
the service of a summons is to give notice to 
the defendant that an action has been com
menced against him. Burke v. Madison, 247 
W 326, 19 NW (2d) 309. 

Personal jurisdiction cannot be acquired by 
personally serving either a motion to make 
one a party or an order to show cause why one 
~hould not be made a party. since neither the 
mot.ion nor the order is fl summons. Madison 
v. Pierce. 266 W 303, 62 NW (2d) 910. 

Jurisrliction of the person can onlv be ac
quired by service of a summons in the man
ner prescribed for nersonal service; this is 
plain and fundF!mentaJ, even where a motion 
to make one a narty or order to show cause 
why one should not be mF!.de a partv is per
sonally served. Estatp. of Von Wald. 24 W 
(2d) 256. 128 NW (2d) 398. 

See note to 29fi 14. citing Novo Ind. Corp. v. 
Nissen, 30 W (2d) 123. 140 NW (2d) 280. 

261,.025 Hisfory: 1961 c. 331; Stats. 1961 s. 
262.025. 

262.03 History: 1959 c. 226; Stats. 1959 s. 
262.03. 

Reporter's Notes: This section is new. The 
definition of "person" adds "natural person" 
to the definition of "person" which appears in 
s. 990.01 (26). 

262.04 History: 1959 c. 226; Stats. 1959 s. 
262.04. 

Reporter's Notes: This section defines in 
Iteneral terms the ;urisdictional requirements 
for rendering judf!ments binding upon per
sons and things. It also makes appropriate 
cross reference to the sections in the chapter 
which control those required elements. 

Sub. (1) codifies the definition of subject 
matter jurisdiction as that concept has 
evolved in the case decisions. 

Sub. (2) emphasizes the distinction be
tween the means of notice (i.e., service of the 
summons) and the grounds for exercising per
sonal jurisdiction. These distinctions are not 
sharply drawn in existing statutes but case 
decisions make it plain that a personal judg
ment is effective only where the court has ju
risdiction of the subject matter, has furnished 
the defendant an adequate means of notice 
and opportunity to be hear(1, and, finally, 
there are adequate statutory grounds for per
sonal jurisdiction. 

Sub. (3) draws comparable distinctions for 
the rendition of judgments in rem and quasi 
in rem. 

A court can be said to lack subject-matter 
jurisdiction only where it lacks power to treat 
the subject matter, which is not the case 
where it may treat the subject matter gener
ally but there has been a failure to comply 
with the conditions precedent necessary to ac
quire jurisdiction. Broadbent v. Hegge, 44 W 
(2d) 719, 172 NW (2d) 34. 

262.05 Hisfory: 1959 c. 226; Stats. 1959 s. 
262.05; 1963 c. 158; 1967 c. 198. 

Reporter's Noles: This is the key section in 
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the new statute since it defines the grounds 
upon which personal jurisdiction may be ex
ercised in a particular case. Subs, (1) and (2) 
retain with little change the grounds for per
sonal jurisdiction recognized under old law. 
Subs. (3) through (11) are new and incorpo
rate grounds which expand the exercise of 
personal .iurisdiction in cases having substan
tial contacts with Wisconsin. Sub. (12) makes 
explicit a requirement implicit throughout the 
section, viz., that for each claim or cause 
joined in the case against the defendant there 
must separately exist some ground for per
sonal jurisdiction over the defendant. 

Proof of the jurisdictional facts required by 
this section is not enough to furnish the court 
with a basis for a personal judgment against 
the defendant. The court must also have ju
risdiction of the subject matter and a sum
mons must be served upon the defendant. See 
generally new ss. 262.04 and 262.06. 

The exercise of personal jurisdiction on the 
grounds stated in this section is further lim
ited by a doctrine akin to forum non conven
iens. Thus even where the court has acquired 
a basis for rendition of a personal judgment 
against the defendant, further proceedings in 
Wisconsin may be stayed pursuant to the 
tenus of s. 262.19 upon a showing by the party 
seeking the stay that the interests of conven
ience and substantial justice require the case 
to be tried in some court outside the state. 
The operation of s. 262.19 is described in de
tail in the notes following that section. 

The discussion which follows treats sepa
rately the various grounds for personal juris
diction in terms of the jurisdictional facts re
quired. 

(1) Local Presence 01' Status. 
The jurisdictional facts required by this sub

section are a restatement of the familiar 
grounds for personal jurisdiction based on 
presence, domicil, and doing business in the 
state. Where jurisdiction is made to rest upon 
one of the grounds stated in this subsection, 
it is immaterial that the cause of action arose 
outside this state. Compare subs. (2) through 
(10) of this section, where the jurisdictional 
facts describe situations in which the state has 
a sufficient interest to require a particular de
fendant to stand trial in this state in the par
ticular case defined. 

At common law a state could, consistent 
with the demands of due process under the 
Fourteenth Amendment, exercise judicial ju
risdiction over a person on grounds either of 
presence or consent. Pennoyer v. Neff, 95 US 
714 (1877). Consent which is actual, or which 
is reasonably to be implied, furnishes the ba
sis for personal jurisdiction under s. 262.07 
infra. The grounds stated in this subsectio~ 
have been said to rest either on a theory of 
consent or presence, but there are many cases 
to which the grounds have been applied for 
which neither theory furnishes a particularly 
satisfactory explanation. But each jurisdic
tional ground stated in the subsection is 
firmly established despite rather inadequate 
theoretical justification for some of the cases 
to which they have been applied. 

(a) Presence within state. This ground re
lies upon the fact of presence of the defendant 
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within the state at the time of service. This 
ground has been held to furnish a basis for 
jurisdiction over a nonresident only tempo
rarily in the state at the time of service, and 
jurisdiction thus acquired may be exercised 
even though the plaintiff is also a nonresident 
and the cause of action is wholly foreign to 
the forum state. Thus applied to the nonresi
dent temporarily present in the state, the 
ground has been referred to as "transient" ju
risdiction and has come in for occasional 
trenchant criticism. See Ehrenzweig, The 
Transient Rule of Personal Jurisdiction: The 
Power "Myth" and Forum Conveniens, 65 
Yale L. J. 289 (1956). But the transient rule is 
solidly established and was authorized under 
old s. 262.08 (3). 

(b) Domicil. Personal jurisdiction which is 
based upon the fact of the defendant's domicil 
within the state developed as a kind of con
structive presence of the defendant within the 
state. Thus, it is no bar to the exercise of 
personal jurisdiction over a domiciliary that 
he is temporarily out of the state when proc

-ess is served at his usual place of abode in the 
state. See old s. 262.08 (3). And due process 
does not prohibit a state from exercising per
sonal jurisdiction over a domiciliary who has 
been personally served outside the state. 
Milliken v. Meyer, 311 US 457 (1940). 

(c) Domestic corporation. The jurisdic
tional fact required under this subsection is 
the creation of the defendant as a corporation 
under the laws of this state. The power of the 
state to create a corporation carries with it 
the incidental power to subject the corpora
tion to suit in the state's courts. See old s. 
262.09 (3). 

(d) Engaging in substantial local activities. 
The jurisdictional fact required by this sub
section is local activity which is "substantial 
and not isolated" whether "wholly interstate, 
intrastate or otherwise." This, although the 
phrase "doing business" is not used, corre
sponds with a widely used definition of that 
phrase, and is believed consistent with the.ex
isting "doing business" doctrine of the Umted 
States Supreme Court. See Perkins v. Ben
guet Consolidated Mining Corp. 342 US 437 
(1952), where it was held that a state could 
exercise personal jurisdiction over an un
licensed foreign corporation on a cause of 
action unrelated to local activities upon a. 
showing that the corporation was otherwise 
engaged in substantial activities which were 
"continuous and systematic" within the forum 
state. The "doing business" test had its ori
gins with respect to corporate, rather than 
natural, persons but despite at least one ear
lier Supreme Court decision to the contrary, 
it is now believed that doing business fur
nishes a basis for personal jurisdiction over 
nonresident individuals as well as over for
eign corporations. See Foster, Personal Ju
risdiction Based on Local Causes of Action, 
1956 Wisconsin Law Review 522 at 576-577. No 
old Wisconsin statute authorized personal ju
risdiction over an individual based upon his 
"doing business" in the state, but various 
types of foreign corporations were made sub
ject to personal jurisdiction on the basis of 
their "doing business" in the state. See, for 
example, old s. 262.09 (4). 

262.05 

(2) Special Jurisdiction Statutes. 
The purpose of this subsection is to preserve 

special statutes which confer grounds for per
sonal jurisdiction. An example is the provi
sion in s. 345.09 for exercising personal juris
diction over nonresident operators of motor 
vehicles in actions arising out of the opera
tion of motor vehicles in the state. The pro
visions of subs. (3) through (11) of this sec
tion furnish additional alternative grounds for 
personal jurisdiction in many of the cases pro
vided for in these old, special statutes. 

(3) Th1'ough (12) Generally: 
Jurisdiction Ove1' Pa1,ticular Pe7'Sons in 

Particula1' Actions. 
The older concepts of personal jurisdiction 

grounded on the facts of consent, presence, and 
doing business within the state rested in part 
upon territorial ideas about the limits of state 
power that were expressed in the thought that 
judicial power extended only to property 
within the state or to persons who could be 
found within its borders. Pennoyer v. Neff, 
95 US 714 (1877), is the classic statement of 
this view and the opinion in that case ele
vated these territorial views to constitutional 
requirements of due process under the Four
teenth Amendment. 

These territorial limitations on state judi
cial jurisdiction failed in many ways to ad
just comfortably to the requirements of 
smooth judicial administration by states with
in the federal system and there was, in the 
course of time, much experimentation with 
fictions, presumptions and other devices to 
iron out the rough spots. Territorial "pres
ence" could be factually determined by objec
tive standards where natural persons were 
concerned, but the criteria for factual determi
nation of corporate "presence" were much dis
puted. Too, a jurisdictional test based on 
consent, presence, or doing business placed 
stress on facts which had little to do with the 
fairness or convenience of trying the particu
lar case against the defendant in the forum 
state. Indeed, the doctrine of forum non con
veniens almost surely evolved as a means 
of importing some flexibility into a system 
which, as between the several states, largely 
ignored the factors of convenience and fair
ness in fixing the place of trial. For further 
discussion of forum non conveniens and its 
application in statutory form to the present 
jurisdiction provisions, see discussion in notes 
following section 262.19, infra. 

The principal modern developments in state 
judicial jurisdiction over persons (both indi
vidual and corporate) have veered sharply 
away from the grounds of presence and con
sent, and the new grounds depend impor
tantly upon the relation between the state and 
the particular litigation sued upon. Impor
tance attaches to what, with respect to the ac
tion brought, the defendant has caused to be 
done in the forum state. 

The fundamental definition of the new due 
process standard came in 1945 in International 
Shoe Co. v. State of Washington, 326 US 310: 
a state may exercise personal jurisdiction
whenever, in the context of our federal sys
tem, it is reasonable for the state to try the 
particular case against the particular defend-
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ant. Or stated another way, due process re
quires only that the defendant "have certain 
minimum contacts with [the state] that main
tenance of the suit does not offend 'traditional 
notions of fair play and substantial justice'." 
326 US 310 at 316. . 

International Shoe makes it clear that these 
"minimum contacts" are not to be measured 
by mechanical or quantitative standards. The 
contacts are tested by the quality, not the 
number, of activities conducted by or on be
half of the defendant. "Whether due process 
is satisfied must depend rather upon the qual
ity and nature of the activity in relation to the 
fair and orderly administration of the laws 
which it was the purpose of the due process 
clause to insure." 326 US 310 at 319. 
, From this it is evident that contacts of 
various kinds may have a quality sufficient to 
satisfy due process. Subs. (3) through (10) 
rely upon a wide variety of contacts in defin
ing the grounds for the exercise of personal 
jurisdiction. These grounds are stated in 
terms of specific kinds of actions in which the 
defendant's contacts with the stateinake it 
reasonable to require him to stand trial within 
the state in the case described. 

In general terms, the jurisdictional grounds 
defined in subs. (3) through (10) involve 
three distinguishable situations. . 

In the first, the defendant (or his agent for 
him) has done some act in the state out of 
which the plaintiff's claim arises. Thus in 
sub. (3) it is the occurrence within the state 
of the act out of which arose the claim of in
jury sued upon which furnishes the jurisdic
tional ground. Under sub. (6) the fact that 
the defendant has acted (or failed to act) with 
respect to property located within the state 
and has thus given rise to the action sued 
upon which is essential to the exercise of per
sonal jurisdiction in cases of that sort. In sub. 
(8) the local acts are those of the defendant in 
his capacity as director of a domestic corpora
tion which furnish the jurisdictional basis for 
actions arising out of the defendant's conduct 
as an officer of the corporation. In sub. (9) 
provision is made for the exercise of personal 
jurisdiction in actions to recover taxes which 
have accrued in the state as a result of the 
defendant's acts. 

In the second situation there is some degree 
of consensual privity between the plaintiff 
and defendant with respect to the action 
brought. In these cases it is not necessary 
that the defendant have done any act within 
the state; the basis for personal jurisdiction is 
rather that the defendant has entered some 
consensual agreement with the plaintiff which 
contemplates a substantial contact in Wiscon
sin. The contemplated contact may include 
performance of services in the state by either 
party, the production, use or consumption of 
goods within the state, the payment of money 
secured by local property, the payment of 
money upon the happening of some insured 
event within the state, or the agreement to 
insure a resident of the state against the hap
pening of an event which might occur any
where. See subs. (5), (6), (7) and (10). 

The third situation involves actions to re
cover for some injury to person or damage.to 
property which has occurred within the state 
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as the result of an act done elsewhere by the 
defendant; and there is no element of con
sensual privity present between the parties. 
The typical case here is a product liability 
case which involves a claim of injury sus
tained in Wisconsin as a result of an act done 
elsewhere by the defendant in the manufac
ture of a product which is distributed to the 
plaintiff, or some third party, by middlemen 
who are independent of the defendant manu
facturer. Sub. (4) furnishes a basis for per
sonal jurisdiction in these actions to recover 
for a local injury resulting from an act done 
outside the state by the defendant, provided 
the defendant is shown to have other substan
tial contacts with the state in addition to the 
facts of the case sued upon. . 

[In 1967 the original subs. (11) and (12) 
were renumbered (12) and (13).] 

Sub. (11) involves actions against personal 
representatives of decedents. Since the ac
tions under this subsection are brought 
against the defendant in his representative ca
pacity, the contacts relied on for jurisdiction 
are those of the decedent, not the representa
tive. The subsection provides for jurisdiction 
over the defendant in all cases where the de
cedent's contacts with the state would have 
supported jurisdiction under this section had 
he lived. 

Sub. (12) makes it clear that for each claim 
or cause of action which a plaintiff is permit
ted by existing s. 263.04 to join in his com
plaint there must exist, independently, one or 
more grounds for personal jurisdiction over 
the' defendant. The existence of grounds for 
personal jurisdiction as to one claim or cause 
of action under subs. (2) through (11) of this 
section will not suffice as grounds for some 
cause not within the subsection relied on for 
jurisdictional grounds. 

This completes the summary of the various 
contacts relied on in subs. (3) through (12). 
One further general observation about these 
subsections is appropriate before proceeding 
to. co~ment upon them in~ividually: The ap
plicatlOn of each subsectlOn to a particular 
case is further limited by the provisions of s. 
262.19. S. 262.19 operates as a safety valve to 
relieve a defendant from standing trial in the 
state in a particular case coming within the 
terms of these subsections when the defend
ant can show that the interests of convenience 
and substantial justice require the case to be 
tried in: some court outside the state, The op
eration of s. 262.19 is described in detail in the 
comment following that section. 
, Individual comment upon subs. (3) through 

(12) of.s. 262.05 follows. 

(3) Local Act 01' Omission. 
Two jurisdictional facts are required by this 

subsection: (i) an act or omission within the 
state by the defendant or his agent; and (ii) 
a claim of injury to person or property alleged 
to arise out of the local act or omission. When 
these facts are shown to exist, the court has a 
basis for personal jurisdiction over the de
fendant. It is not material to jurisdiction un
der this subsection that the consequences of 
the defendant's act occurred outside the state' 
it is the occurrence of the act in the state, not 
the injury, which furnishes the contact relied 
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on for jurisdiction. Liability is not a jurisdic
tional fact; nor does the form of remedy affect 
the jurisdiction of the court. Once it is shown 
that the claim arises out of some local act or 
omission by the defendant the court acquires 
a basis for jurisdiction over the defendant, and 
':my question as to the legal sufficiency of the 
plaintiff's claim goes to the merits of the case, 
not to the jurisdiction of the court over the 
defendant. 

The doing of an act, or causing it to be done, 
is a substantial contact with the state. The 
power of the state to regulate conduct within 
its borders is not doubted. Due process allows 
the enactment of any measure not unreason
ably related to a proper legislative or judicial 
objective. See Cardozo, The Reach of the 
Legislature and the Grasp of Jurisdiction, 43 
Cornell L. Q. 210 (1957). Subjecting a de
fendant to personal jurisdiction at the place 
of his act to enforce suits arising out of the 
act would not seem unreasonably related to 
the regulation by the state of the act itself. 

The Nonresident Motorist Process Acts are 
familiar illustrations that apply the basic 
principle of this subsection. In the automo
bile accident case both the defendant's negli
gent act arid the resulting injury occur in the 
forum state, and in sustaining jurisdiction 
over nonresident motorists in 1927 the Su
preme Court of the United States relied for 
contacts both on the act of the defendant and 
the resulting injury to persons and property. 
To require a nonresident to stand trial in the 
action to recover for the injury he caused 
"makes no hostile discrimination against non
residents, but tends to put them on the same 
footing as residents." Hess v. Pawloski, 274 
US 352 at 356 (1927). The statutory basis for 
jurisdiction over the nonresident motorist was 
early said to be the "consent" implied from 
the nonresident's use of the state's highways. 
But more realistic courts have rejected "con
sent" as the theoretical basis for the exercise 
of state judicial power in such circumstances. 
See. Olberding. v. Illinois Central R. Co. 346 
US 338 (1953), and Steffen v. Little, 2 W (2d) 
350, 86 NW (2d) 622 (1957) where, in the lat
ter case, the Supreme Court of Wisconsin ex
plained that "jurisdiction over the n~mresi
dent tortfeasor in personam rests on hIS con
tact with the state through his use of the pub
lic highway and the injury he inflicts on oth
ers while so using it, and such jurisdiction 
may be asserted and exercised without inter
mediation of a fictitious agent." 

The Nonresident Motorist Process Acts are 
in force today in every American jurisdiction. 
Other types of statutes have extended the 
principle to include generally any isolated act 
in the state as a basis for personal jurisdiction 
over a defendant in a suit to recover for injury 
resulting from the local act. The principal 
statutes and cases are indicated below. 

Illinois. S. 17 (1) (b) of the Illinois Civil 
Practice Act (effective January 1, 1956) sub
jects a person, regardless of his residence, to 
personal jurisdiction as to any action arising 
out of the "commission of a tortious act within 
[Illinois]" by the defendant or his agent. The 
Illinois Supreme Court has held the provision 
constitutional when applied to a Wisconsin 
defendant whose agent had negligently in-
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jured the plaintiff in Illinois and thus giv.eri 
rise to the claim sued upon. Nelson v. Millet; 
11 Ill. (2d) 378, 143 NE(2d) 673 (1957). In 
the Nelson case both the act and the conse
quent injury occurred in Illinois, but the court 
decided the case on a rule which. makes the, 
place of injury immaterial to jurisdiction: 
"An act or omission within the:State, in per
son or by agents, is a sufficient basis fo~' ,the 
exercise of jurisdiction to determine whether 
or not the act or the omission give,rise to lia
bility in tort." Id., 11 Ill. (2d) 378 at ,393-4. 
As drafted, however, s. 17 (1) (b) does not 
furnish a basis for jurisdiction ove'r a defend
ant whose act outside Illinois results in in
jury to person or property in Illinois. Hell~ 
riegel v. Sears Roebuck and Co. 157 F, Supp. 
718 (N. D. Ill., 1957). A .dictum in the. Hell
riegel case suggests that there would have 
been no constitutional objection to providing 
statutory authority for jurisdiction"based 
upon' injury in Illinois resulting, from an act 
outside the state by the defendant. Id., 157]' 
Supp. 718 at 721. .. , • '. . ' .' 

Maryland. Art. 23, s. 88 (d) of the Mary
land Code provides a basis for, jurisdiction 
over foreign corporations when sued by Mary
land residents on actions "arising out of a con,. 
tract made within this State or liability in
curred for acts done within this State, whether 
or not such foreign corporation is doing or has 
done business in this State." This .has been 
sustained against a foreign. corporation who.se 
agent's misrepresentation made. in Maryland 
gave rise there to the injury of which the 
plaintiff complained. J ohnsv. Bay State 
Abrasive Products Co. 89 F Supp. 654 (D;;Md., 
1950). But this statutory provision, like s. 17 
(1) (b) of the Illinois Civil Practice Act, fur
nishes no basis for jurisdicti'on over' a defend~ 
ant whose act outside Maryland causes injury 
within that state. Arundel Crane Service v. 
Thew Shovel Co. 214 Md. 387, 135 A (2d)A28 
(1957). ", ..... 

North Carolina. S. 55-145 (a) (4) of North: 
Carolina General Statutes provides for pei'~ 
sonal jurisdiction over a foreign corporation 
on any cause of action which arises out .. of 
"tortious conduct in this State, whethel1 aris
ing out of misfeasance or nonfeasance."·.i!I'his' 
provision has been sustained as 'applied;>tb a' 
foreign corporation whose agent, it'·was aT-' 
leged, wrongfully repossessed' the Jillaintiff's 
car in North Carolina. Painter·v. 'Home Fl.; 
nance Co. 245 NC 576; 96 SE (2d) ,731 (1957). 
Like the Illinois and Maryland statutes just. 
discussed, this section furnishes no basis for. 
jurisdiction over a nonresident whose act out. 
side North Carolina results in injury within 
the state. Putnam v. Triangle PUblications, 
245 Nc; 432, 96 SE (2d) 445' (1957).', But, ill 
s?me CIrcumstances, at least, ,another .provi,. 
SlOn of the same North Carolina' statute,' .55~: 
145 (a) (3), does furnish a basis for 'personal 
jurisdiction .over foreign corporations where 
suit is brought on a local injury resulting:.front. 
a foreign act. See Shepard v. Rheem 'Manu';' 
facturing Company, 249 NC 454; 106 SE.(2d)" 
704 (1959), discllssed, infra,with the product 
liability cases under sub. (4) . of. this section;, 

Pennsylvania. NegligeIice.of the· nonresi
dent owner of local property in,permitting; it 
defective conditiOllin a, public sidewalk, ad~ 
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joining the property, the defect giving r!s~ to 
the injury sued on, has been held a suffIcIent 
basis for personal jurisdiction over tI:e absent 
owner. Dubin v. City of PhiladelphIa, 34 Pa. 
D & C 61 (1938). A later decision in the Su
preme Court of Pennsylvania applied ~he 
same statute to furnish a basis for personal JU
risdiction over a foreign corporate owner of 
realty in an action to recover for personal i!l
juries sustained by firem~n :vhen a !alse c~II
ing collapsed within a bUIldmg durmg a fIre. 
Rumig v. Ripley Mfg. Co. 366 Pa. 343, 77 A 
(2d) 360 (1951). 

Texas. In 1959 Texas adopted a statute 
closely resembling the West Virginia st~tute 
discussed later in this note. See also WIlson, 
Jurisdiction over Non-residents, Texas Bar 
Bulletin for May 1959, p. 221. 

Vermont. Ss. 1562-63 of Vermont Revised 
Statutes permit .action by l:esident~ of the 
state against foreIgn corporatIOns WhICh com
mit a "tort in whole or in part in Vermont." 
This has been held to furnish a basis for per
sonal jurisdiction over a foreilj(n corpo;ra.tion 
in an action to recover for an Isolated mJury 
to property in Vermont resulting from an act 
of corporate negligence in the state. Smyth v. 
Twin State Improvement Corp., 116 vt. 569, 
80 A (2d) 664 (1951). As this is written, no 
reported case has since dealt with the statute. 
Literally read, the statute appears to furnish 
a basis for jurisdiction if either the act or the 
injury occurs in Vermont. 

Washington. In 1959 Washington enacted 
the provisions of the Illinois statute discussed 
above in this note. . .. 

West Virginia. In 1957 the West VIrgInIa 
legislature amended its corporation code to 
add to it the provisions of the Vermont statute 
mentioned immediately above. See Acts of 
West Virginia, ch. 20 (1957), amending art. I, 
71 ch. 31 of the code of West Virginia. The 
es~ential difference between the original Ver
mont statute and the West Virginia version is 
that West Virginia has not confined the llse 
of the statute to plaintiffs who are residents 
of the state. No reported cases found at this 
writing deal with the West Virginia statute. 

From the eight statutes just considerE:d, cer
tain conclusions may be drawn. Applymg .the 
statutes of Illinois, Maryland, North Carolll~a, 
Pennsylvania and Vermont the courts have m 
all cases reported held tl~at an isolated ~ct,in 
the state furnishes a basIs for personal JurIS
diction in an action to recover for the injury 
resulting there from the act. The new Texas 
and West Virginia statute, patterned after the 
older Vermont act, appear to contemplate the 
same result. All eight statutes appear to re
quire only that the. act occur in the. sta~e .and 
it appears immatenal that the resultmg mJury 
may have occurred elsewhere. No case found, 
however, passes on this question. The. statutes 
in Illinois Maryland and North Carolma have 
all been held not to furnish a basis for juris
diction where an isolated injury occurred in 
the state as a result of an act which was done 
elsewhere. These decisions seem entirely cor
rect in light of the language used in the three 
statutes involved. The Vermont, Texas and 
West Virginia statutes appear to furnish a ba
sis for jurisdiction whenever either the act, 01; 
the resulting injury, occurs in the state. Ju-
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risdiction in actions based upon injury that oc
curs in the state from an act done elsewhere 
is dealt with in the subsection which follows. 

(4) Local Inju1'Y, F01'eign Act. 
Three jurisdictional facts are required by 

this subsection: (i) an act or omission outside 
the state by the defendant or his agent; (ii) 
an injury to person or property within the 
state which is claimed to arise out of the for
eign act or omission; and (iii) some additional 
contact, not necessarily related to the injury 
sued on, which links the defendant to the 
state. As in sub. (3), liability is not a juris
dictional fact; nor is the form of remedy 
sought material to jurisdiction. 

The jurisdictional facts required by this 
subsection call for proof of two contacts be
tween the defendant and the state: (i) the 
occurrence in the state of the injury which the 
defendant is claimed to have caused; and (ii) 
some additional contact not necessarily re
lated to that injury. The nature and quality 
of the additional contact required will be dis
cussed later in this comment. 

Perhaps the occurrence of the injury in the 
state is alone a sufficient "minimum contact" 
to sustain jurisdiction. Twice since Interna
tional Shoe the Supreme Court has permitted 
states to base personal jurisdiction on the 
consequences in the state of acts done else
where by the defendant. Travelers Health 
Assn. v. Virginia, 339 US 643 (1950) and Mc
Gee v. International Life Insurance Co. 355 
US 220 (1957); and compare Hanson v. 
Denckla, 357 US 235 (1958). And as appears 
in the comments on sub. (5) below, decisions 
in state courts have sustained jurisdiction in 
actions on bargaining transactions made with 
the defendant by or on behalf of the plaintiff 
where the defendant's only contacts with the 
state have been the things which the plaintiff 
did there in response to the agreement sued 
upon. In all these cases in which jurisdiction 
has been sustained over the defendant for the 
local consequences of acts done outside the 
forum state there has been some degree of 
consensual privity between the plaintiff and 
the defendant. 

No case found has squarely held that per
sonal jurisdiction may be exercised in a case 
arising out of an injury received in the state 
as a result of some act done elsewhere and no 
other facts are made to appear. As indicated 
in the comment on sub. (3) above, the juris
diction statutes in Vermont, Texas and West 
Virginia are amenable to the construction that 
the occurrence of the injury within the state 
is alone sufficient, and a dictum in Hellriegel 
v. Sears Roebuck Corp. 157 F Supp. 718 (N. 
D. Ill., 1957), suggests that a statute so applied 
would raise no serious federal question. 

If the occurrence in the state of the injury 
sued on is not a sufficient contact, very little 
more by way of additional contact is required 
for the exercise of personal jurisdiction in 
these cases. This concept that personal juris
diction may be grounded on the contacts 
made up of the local injury plus something 
more (often very little more) has grown re
cently and rapidly out of the older "doing 
business" concept. 

These recent changes in the content of the 
"doing business" concept owe much to the 
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doctrine of the International Shoe case. Courts 
in older cases applying the "doing business" 
test of jurisdiction rarely took cognizance of 
whether the cause of action arose in or had 
substantial connections with the forum state. 
By comparison, the analysis called for under 
the International Shoe doctrine examines the 
reasonableness of trying the particular case 
against the particular defendant in the state. 
Many state courts, subsequently adopting the 
International Shoe analysis, have made pro
found changes in the content and application 
of their pre-existing "doing business" statutes. 
Old case interpretations of "doing business" 
are no longer binding in these states and some 
of their courts are applying, or announcing 
that they will apply, the "doing business" test 
as broadly as they believe possible under the 
due process clause of the Fourteenth Amend
ment. Henry R. Jahn & Son, Inc. v. Superior 
Court, 49 Cal. (2d) 855, 323 P (2d) 437 (1958); 
Huck v. Chicago, St. P., M. & O. Ry. Co. 4 
W (2d) 132, 90 NW (2d) 154 (1958); New 
Jersey Rules of Civil Practice, Rule 4:4-4, as 
amended in 1958. 

In recent cases involving injury sustained in 
the state as a result of an act done elsewhere, 
reliance has been placed on various types of 
added contacts to sustain jurisdiction. These 
contacts have included solicitation of busi
ness, servicing equipment within the state 
and, in some cases, little more than the fact 
that the defendant enjoyed pecuniary benefit 
from the efforts of others in the state who 
sold goods manufactured by the defendant. 
Sub. (4) relies on such added contacts as those 
just stated to furnish a basis for jurisdiction 
in cases where a local injury arises out of some 
foreign act. The language of sub. (4) will be 
restated here in order that it may be examined 
in connection with the cases to be discussed: 

(4) Local injury, foreign act. In any action 
claiming injury to person or property within 
this state arising out of an act or omission out
side this state by the defendant, provided in 
addition that at the time of the injury either: 

(a) Solicitation or service activities were 
carried on within this state by or on behalf of 
the defendant; or 

(b) Products, materials or things processed, 
serviced or manufactured by the defendant 
were used or consumed within this state in 
the ordinary course of trade. 

, Cases believed to support the subsection are 
discussed below. 

California. Without waiting for legislative 
action, the California courts have substan
tially extended the application of the state's 
"doing business" statute in recent years. Four 
recent cases are illustrative. In an action to 
recover for injury sustained in California 
while using a ladder, parts of which were 
manufactured in New Jersey by defendant 
who sold the parts, unassembled, to an inde
pendent California concern under an exclusive 
franchise arrangement, the injury, plus this 
method of gaining economic benefit from Cal
ifornia, constituted adequate contacts to jus
tify exercise of personal jurisdiction over the 
defendant manufacturer of the parts. Dural
add Products Corp. v. Superior Court, 134 Cal. 
App. (2d) 226, 285 P (2d) 699 (1955). Juris
diction has been sustained over an Oklahoma 
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partnership in a wrongful death action arising 
in California out of a defective safety belt 
made by defendant where it appeared that a 
regular flow of defendant's goods came in to 
retailers and wholesalers in California as the 
result of solicitations there by a "manufactur
ers' representative" who also solicited orders 
for concerns Which competed with defendant. 
Lewis Mfg. Co. v. Superior Court, 140 Cal. 
App. (2d) 245, 295 P (2d) 145 (1956). Indeciding 
whether a defendant corporation is "doing 
business" in California, and may be held in a 
personal injury case resulting from the local 
explosion of a boiler manufactured outside 
California by the defendant, it is not "pivot
ally important" that the defendant's products 
flow into California as the result of efforts of 
an independent contractor rather than of an 
agent. Eclipse Fuel Engineer Co. v. Supe
rior Court, 148 Cal. App. (2d) 736, 307 P (2d) 
739 (1957). In an action to recover for burns 
sustained by an infant in California in an in
cubator manufactured in Ohio by defendant, 
jurisdiction was sustained over the defendant 
when it appeared that the defendant's equip
ment came into California almost exclusively 
as the result of advertisements placed by de
fendant in hospital trade journals and by di
rect mail solicitation. Where a steady flow of 
business resulted, the manner of soliciting it is 
immaterial. Gordon Armstrong Co. v. Supe
rior Court, 160 Cal. App. (2d) 211, 325 P (2d) 
21 (1958). 

Kentucky. Jurisdiction sustained under a 
"doing business" statute in an action to re
cover for defamation of a Kentucky resident 
by broadcasts emanating from an out-of-state 
TV station twenty miles away. In addition to 
the injury, the court relied for contacts upon 
the fact that 1 % of the defendant TV station's 
revenues for the preceding year had been so
licited from Kentucky advertisers. The court 
further held that it was immaterial that the 
plaintiff's cause of action was unrelated to the 
defendant's solicitation activities in Kentucky. 
Gearhart v. WSAZ, Inc. 150 F Supp. 98 (E. D. 
Ky., 1957); affirmed sub. nom. WSAZ, Inc. v. 
Lyons, 254 F (2d) 242 (C. A. 6, 1958). 

Maryland. Jurisdiction sustained over a na
tional radio network under a "doing business" 
statute in an action brought by a nonresident 
to recover damages for an alleged defamation 
in a network broadcast over three independ
ent stations located in the forum state. By its 
contracts under which the network had the 
use of locally owned stations for disseminat
ing its network programs, the network was 
"doing business" within the meaning of the 
statute. Wanamaker v. Lewis, 153 F Supp. 
195 (D., Md., 1957). 

Massachusetts. Jurisdiction sustained where 
contacts were local injury resulting from use, 
of defendant's product plus solicitation of or
ders and investigation of complaints by de
fendant. To the defendant's objection that the 
jurisdiction statute required that the cause of 
action arise out of business done in the state, 
the court answered: "No reason appears for 
construing 'arising out of business' so narrow
ly. The injury is alleged to have taken place 
in Massachusetts. If liability can be found 
without privity of contract, then such proxi
mate consequences of Dobeckmun's business 
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here' arise out of the business." Zucco v. Do
beckmun Company, 152 F Supp. 369 at 370 
(D. Mass., 1957). ' 

Michigan. Action for damages in Michigan 
resultingirom use of tile manufactured by de
fendantin Ohio. Defendant's control over the 
independent dealer who marketed defendant's 
products in Michigan amounted to doing busi
ness in Michigan by the defendant for pur
poses of suit to recover for product liability 
losses sustained in that state. H. F. Campbell 
Coristl:. Co. v. Palombit, 347 Mich. 340, 79 NW 
(2d) 915 (1956). 

,Nebraska. Action to recover for personal 
in)uries 'sustained in Nebraska when a bus 
crossed hitothe plaintiff's traffic lane and col
lided with plaintiff. The personal jurisdiction 
question arises with respect to the manufac
turer of 'the bus, brought in as a third party 
defendant by the owner of the bus. The fed· 
eral district court concluded that the bus man
ufacturer, was "doing business" within the 
meaning of the'Nebraska statute where it ap
peared that an officer of the manufacturer 
regularly visited the state to solicit orders, 
pass along complaints, and assist in servicing 
busses which the manufacturer sold to Ne
braska concerns. Carter v. American Bus 
Lines, Inc. 169 F Supp. 460 (D., Nebr., 1959). 

New Hampshire. Action for damages to 
property in New Hampshire resulting from 
use of paint to which had been added a chem
ical manufactured by defendant Nuodex, a 
New York corporation having its principal 
place of business in New Jersey. Nuodex, a 
specialty chemical concern, sold its chemicals 
to various paint makers including the Massa
chusetts paint company which had produced 
and sent into New Hampshire the paint used 
in this case. To the objection that Nuodex had 
not itself sent the offending chemical into 
New Hampshire, the court rejoined that, in 
marketing the chemical, Nuodex "no doubt 
hoped and expected" that the chemical would 
find its way into New Hampshire in someone 
else's product. In addition, Nuodex conducted 
systematic sales efforts in New Hampshire 
aimed at selling its chemicals to manufactur
ing cohcerns in that state, and had registered 
the chemical here involved in New Hampshire 
as a poisonous chemical. W. H. Elliott & Sons 
Co. v. Nuodex Co. 243 F (2d) 116 (C. A. 1, 
1957). 

New Mexico. Action for injury to person 
in New Mexico resulting from defective beam 
manufactured by defendant. Defendant's 
products were distributed in New Mexico 
through a licensed, wholly owned, sales sub
sidiary corporation having a name very simi
lar to the parent manufacturing concern. For 
purposes of actions arising out of injury in the 
state resulting from use of products manufac
tured 'by the defendant, a parent corporation 
sellihg through a local sales subsidiary is do
ing business in the state. State v, McPherson, 
62 N. Mex. 308, 309 P (2d) 981 (1957). 

North Carolina. Action for personal injuries 
sustained from an explosion in North Carolina 
of a home water heater manufactured outside 
the state by the defendant. Defendant's prod
ucts were distributed by sale outside North 
Carolina to independent distributors who 
later fe-sold them to local consumers in North 
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Carolina. Personal jurisdiction over the de
fendant was sustained under G.S. s. 55-145 
(3), which permits residents of North Caro
lina to sue foreign corporations on any cause 
of action arising "out of the production, man
ufacture, or distribution of goods by such cor
poration with the reasonable expectation that 
those goods are to be used or consumed in this 
State and are so used, or consumed regardless 
of how or where the goods were produced, 
manufactured, marketed, or sold or whether 
or not through the medium of independent 
contractors or dealers ... " The statute here 
involved had twice earlier been declared un
constitutional-first in the Court of Appeals 
for the Fourth Circuit in Erlanger Mills, Inc. 
v. Cohoes Fibre Mills, Inc., 239 F (2d) 502 
(1957), and later in the North Carolina Su
preme Court in Putnam v. Triangle Publica
tions, 245 NC 432, 96 SE (2d) 445 (1957)
but in sustaining the statute in the water 
heater case, the North Carolina Supreme 
Court merely states that "It is sufficient to say 
these cases [Erlanger and Putnam] are dis
tinguishable in factual situation from the case 
in hand." Shepard v. Rheem Manufacturing 
Company, 249 NC 454, 106 SE (2d) 704 (1959). 

Oklahoma. Action on implied warranty of 
fitness for particular purpose to recover con
sequential damages for destruction of building 
in Oklahoma resulting from defective ma
chine manufactured by defendant in New 
York. Court held that the isolated transaction 
sued upon constituted "doing business" in the 
state. The plaintiff had initiated negotiations 
for purchase of the equipment and these were 
conducted by mail' between Oklahoma and 
New York. The machine had been sold by de
fendant f.o.b. its New York place of business. 
When preliminary ~ifficulti~s of operation ap
peared soon after mstallatlOn of the equip
ment, defendant sent a representative into the 
state to investigate the difficulties. These con
tacts, all arising out of the injury connected 
with the isolated transaction, were held con
stitutionally sufficient. S. Howes Co. v. W. P. 
Milling Co. 277 P (2d) 655 (Okla., 1954). The 
United States Supreme Court noted probable 
jurisdiction, 348 US 949 (1955), but the case 
was thereafter dismissed on stipulation of the 
parties, 348 US 983 (1955). 

Pennsylvania. Action to recover for per
sonal injuries sustained in Pennsylvania al
leging negligent acts in Oregon respecting the 
design and manufacture of a power tool. 
Jurisdiction sustained under a Pennsylvania 
statute that was subsequently repealed (see, 
as to repeal, 248 F (2d) 367 at 370, footnote 
5); . Th~, sta.tute in question defined "do~ng 
busmess to mclude the entry by a corporatIon 
into the state for doing a series of similar acts 
for ,pecuniary purposes, or the doing of a 
single act with the intent of initiating a series 
of such acts. This statute was satisfied, the 
court held, where the defendant executed out
side the state contracts with Pennsylvania 
concerns giving them exclusive rights to sell 
defendant's products in Pennsylvania. The 
defendant further objected that the plaintiff's 
cause of action allegedly arose out of acts done 
by the defendant in Oregon, and not out of the 
defendant's acts in Pennsylvania, as required 
by the statute in question. The court turned 
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down this defense contention, although doing 
so involved giving the statute a somewhat 
strained construction. Florio v. Powder Power 
Tool Corp. 248 F (2d) 367 (C. A. 3, 1957). 

Wisconsin. Action to recover for injury 
sustained in Wisconsin as a result of a defec
tive hand brake on a railroad box car. De
fendant Rock Island was interpleaded as the 
originating carrier which had selected the de
fective car in Illinois for use in shipping the 
cargo it contained into Wisconsin. The Rock 
Island, which operated over no track in Wis
consin, continuously solicited passenger and 
freight business to be routed over its lines out
side Wisconsin and occasionally from an of
fice in Wisconsin initiated, by teletype, in
quiries tracing shipments to or from Wiscon
sin shippers. "We have no hesitancy in hold
ing that the objective of the statute [Wis. 
Stat. 262.09 (4) (1957)] was to give citizens 
of Wisconsin the right to make use of the 
courts of this state in instituting causes of ac
tion against any foreign corporation which ac
tually is carrying on business activities within 
the state, subject only to such limitations as 
are imposed by the United States constitution. 
We feel certain that neither the Judicial Coun
cil in proposing the changed wording of s. 
262.09 (4), nor this court in promulgating the 
same, had any intention to hamstring such 
right by adopting into such subsection any 
definition of 'doing business' laid down in past 
decisions, which definitions contained limita
tions which mistakenly were assumed to be re
quired by the United States constitution." 
Huck v. Chicago, St. P., M. & O. Ry. Co. 4 W 
(2d) 132 at 137, 90 NW (2d) 154 at 157-158 
(1958). See also American Type Founders 
Co. v. Mueller Color Plate Co. 171 F Supp. 249 
(E. D., W 1959). 

From the cases just discussed certain con
clusions may be drawn. Where the action is 
based upon an injury occurring in the state, 
the added contacts relied on to furnish juris
diction have involved some form of pecuniary 
benefit which the defendant derives from the 
forum state. In some cases, the benefit is di
rectly derived from interstate sales which the 
defendant makes to distributors or consumers 
in the state. In others the benefit is indirectly 
derived by the defendant from selling his 
goods outside the state to others who, in turn, 
distribute the goods in the forum state. The 
Shepard case in North Carolina, discussed 
above, is one in which the defendant's addi
tional contacts consist of the indirect benefits 
derived from the local sales by others of goods 
the defendant has manufactured and sold out
side the state. In the Nuodex case, the de
fendant's benefits from New Hampshire re
sulted from the sale there of paint containing 
chemicals which the defendant had furnished 
the paint manufacturer outside New Hamp
shire. 

In the Howes case, above, the only benefit 
which the 'defendant was shown to have re
ceived from Oklahoma was the isolated sale 
of the very piece of equipment which had 
caused the property damage sued upon; in
deed the defendant is not shown to have had 
any other contacts with Oklahoma except the 
isolated sale itself. A further comparison of 
the Howes case with the other cases consid-
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ered under sub. (4) is in point. IIi the Howes 
case, what may be thought of as "privity" in a 
contractual sense existed between the plaintiff 
and the defendant; in fact, the action was 
upon the sales contract for breach of war
ranty. And Howes is the only case of those 
considered in which the defendant is not shown 
to have some other contacts with the state 
than those involved in the suit itself. By con
trast, there is no privity shown or required 
between plaintiff and defendant in the other 
cases, e.g., the action against the manufac
turer of the incubator to recover for burns 
sustained by an infant in a hospital incubator. 
See Gordon Armstrong Company v. Superior 
Court, 160 Cal. App. (2d) 211, 325 P (2d) 21 
(1958), discussed above. 

The comparison just made suggests two con
clusions: First, where the action is upon a 
local injury caused by an act done elsewhere, 
and there is no element of consensual privity 
between the parties respecting the action, a 
basis exists for personal jurisdiction over the 
defendant only when he is shown to have 
some other contact with the state in addition 
to the facts involved in the particular action 
sued upon; . this concept underlies proposed 
sub. (4). Second, where some degree of privity 
exists between the parties, personal jurisdic
tion may be exercised in an action upon an 
isolated bargaining arrangement with the de
fendant without requiring a showing of any 
other contacts between the defendant and the 
forum state. Sub. (5), which follows, is based 
on this second conclusion. . 

(5) LocaL Se1'vices, Goods 01' Contmcts. 
Three jurisdictional facts are required by 

this subsection: (i) a claim arising out of a 
bargaining arrangement made with the de
fendant by or on behalf of the plaintiff; (ii) a 
promise or other act of the defendant, made or 
performed anywhere, which evidences the bar" 
gaini~g arrangement sued upon; and (iii) a 
showmg that the arrangement itself involves 
or contemplates some substantial connection 
with the state. The existence of a contract 
between the parties is not a jurisdictional fact 
but a question to be decided on the merits if 
the jurisdictional facts are found to exist. No 
other contacts than those stated are required' 
an isolated bargaining arrangement giving 
rise to the action brought is a sufficient basis 
for jurisdiction. Nor, when jurisdiction is 
grounded on subs. (5) (a) or (c), is it material 
that the arrangement remains executory. 

Various types of bargaining arrangemenfs 
are dealt with in the subsection. Arrangec 

ments for the performance of services within 
the state by either party for the other are 
dealt with in subs. (5) (a) and (b). Arrange
ments under which either party is to deliver 
or receive possession of goods within the state 
are dealt with in sub. (5) (c). Actions arising 
out of defects in goods actually received in or 
shipped from the state by either party are the 
subject of subs. (5) (d) and (e). 
, Cases in a number of jurisdictions have 
passed on the power of states to exercise per
sonal jurisdiction based on isolated consensual 
transactions. 

U. S. Supreme Court. Two recent cases have 
dealt with' the question. In the first, state 
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judicial jurisdiction was sustained 8-0. In the 
second, a 5-4 court struck down jurisdiction in 
a case which very probably will be confined 
to its precise facts. 

(1) A California statute authorizes per
sonal jurisdiction over unlicensed foreign in
surers in actions brought on policies issued to 
residents of the state. The record of the case 
indicated rio contact of the insurer with Cali
fornia other than the policy sued on. The de
fendant had solicited the policy by mail and 
had thereafter maintained it in response to 
premiums mailed from California by the in
sured, a resident of California. Thus, the de
fendant had done no acts in California; the 
California contacts resulted from things which 
the defendant had caused to be done there in 
response to solicitations mailed by it from 
Texas. These contacts were held sufficient to 
satisfy due process under the Fourteenth 
Amendment. McGee v. International Life In
surance Co., 355 US 220 (1957). 

(2) The second case raised the question of 
personal jurisdiction in Florida over a Dela
ware bank which acted as trustee of an inter 
vivos trust, the assets of which were con
ceded to have their situs in Delaware. The 
Florida action drew in question the validity of 
a purported exercise in Florida by the donor 
of the power appointing the trust and, asa 
majority of the U. S. Supreme Court saw the 
case, the Florida action challenged ultimately 
the validity of the original trust agreement it
self. These questions arose in connection with 
administering in Florida the estate of the trust 
donor who had died a resident of Florida. The 
original trust agreement had been executed in 
Delaware and at a time that the donor was a . 
resident of Pennsylvania. Years later the 
donor became a Florida resident where she 
made some modifications in the original trust 
agreement and executed the challenged power 
of appointment. A majority of the court, see
ing the question as one involving the validity 
of the original trust agreement, held that the 
bank's subsequent contacts with the donor in 
Florida were insufficient to subject the trustee 
bank to personal jurisdiction in a Florida ac
tion attacking the validity of the original trust. 
Had the court sustained the jurisdiction of the 
Florida court over the trustee, the' judgment 
of the Florida court would have resulted in up
setting the distribution intended by the donor 
of her estate and would have produced a $400,-
000 windfall for beneficiaries who already were 
recipients of more than a million dollars under 
other, valid portions of the decedent's plan of 
distribution. Hanson v. Denckla, 357 US 235 
(1958). 

Florida. A Florida statute authorizing juris
diction over all persons, individuals as well as 
corporations, in all actions arising out of "any 
transaction or operation" connected with a 
"business or business venture" in Florida has 
twice been sustained when applied to isolated 
transactions under which the plaintiff has per.: 
formed services in Florida for the defendant. 
State ex i-e!. Weber v. Register, 67 So. (2d) 
619 (Fla.; 1953), applying Fla. Stat. ss. 47.16 
and 47.30 to an action by a real estate broker 
for his commission resulting from having pro~ 
duced, pursuant to agreement, a purchaser 
ready and able to buy realty which the de-
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fendants had offered for sale in Florida. Sin1.
ilarly, where a contractor sought to recover for 
his services furnished in constructing an apart~ 
ment on land owned in Florida by the defend
ants,the same statutes have been applied to 
furnish a basis for. personal jurisdiction over 
the nonresident defendants. Wm. E. Strasser 
Constr. Co. v. Linn, 97 So. (2) 458 (Fla.; 
1957). . 

Illinois. S. 17 (1) (a) of the Illinois Civil 
Practice Act subjects a person, regardless 
of his residence, to personal jurisdiction as 
to any action arising out of the "transaction 
of . any business within (Illinois)" by the 
defendant. The Act became effective January 
1, 1956, and a number of cases reported since 
that time have involved the application of 
this section to suits arising out of isolated 
business transactions. 

(1) Actions to recover for services per
formed by plaintiff in Illinois. An early case 
in . a federal district court held that the per
formance in the. state by the plaintiff of 
services for the defendant did not consti
tute the transaction of business in the state 
by the defendant, within the meaning of 
s; 17 (1) (a). Bonan v. Leach, 22 F.R.D. 
117 (E. D. Ill., 1957). Later .cases in both 
federal and state courts have held that agree
ments to pay for services performed in Illinois 
for the. defendant by the plaintiff constitute 
the transaction of business within the mean
ing of s. 17 (1) (a). Haas v. Fancher furni
ture Co., 156 F Supp. 564 (N. D. Ill., 1957); 
Sunday v. Donovan, 16 Ill. App. (2d) 116, 
147 NE (2d) 401 (1958). But unless perform
ance. of the services in Illinois is material to 
the agreement, the mere fact that the plaintiff 
did perform the services in Illinois does not 
constitute the transaction of business in 
Illinois by the defendant. Orton v. Woods Oil 
and Gas Co. 249 F (2d) 198 (C. A. 7, 1957). 

(2) Action for breach of defendant's 
promise to perform services in Illinois. Where 
defendant breached its promise to find a 
location in an Illinois theater or elsewhere 
in which to place a popcorn vending machine 
sold by defendant to plaintiff in an interstate 
~ale of· the machine from defendant's plant 
111 Colorado, these contacts arising out of 
the agreement sued upon constituted the 
transaction of business within the meaning 
oJ's. 17 (1) (a). Berlemann v. Superior Dis
tributing Co .. 17 Ill .. App. (2d) 522, 151 NE 
(2d) 117 (1958). 

(3) Action on contract solicited and negoti
ated in Illinois. Nonresident defendant sold 
plaintiff an interest in a Texas oil lease, the 
defendant having solicited and negotiated the 
~greement in Illinois. A personal default 
Judgment rendered in Illinois was given faith 
and credit in a Texas federal court over the 
objection that Illinois was without a consti
tutional basis for personal jurisdiction over 
the nonresident defendant. Bluff Creek Oil 
Co. v. Green, 257 F (2d) 83 (C. A. 5, 1958). 

Louisiana. The promise by' an automobile 
liability insurer to defend actions commenced 
anywhere against its insured constitutes the 
basis for personal jurisdiction over the insurer 
in actions under the Louisiana direct action 
statute resulting from accidents occurring in 
Louisiana.' No ,other contacts of the insurer 
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are asserted in the case and jurisdiction is 
supported on the bare promise of the insurer 
to perform services for,and indemnify, the 
insured in the event of an accident in the 
state of Louisiana caused by the insured. 
Pugh v. Oklahoma Farm Bureau Mutual 
Insurance Co., Inc. 159 F Supp. 155 (E. D., 
La., 1958). 

Maryland. The Maryland statute, referred 
to in the comment on sub. (3) above, author
izes personal jurisdiction over foreign corpora
tions in actions brought by residents of the 
state in "any cause of action arising' out of 
a contract made within this state." This has 
been applied against a defendant corporation 
having no other contacts with Maryland than 
the contract sued on. The action involved the 
failure of the defendant to accept delivery of 
two vessels located in the Port of Baltimore 
which it had agreed to purchase from the 
plaintiffs. Compania de Astral, S. A. v. Bos
ton Metals Co., 205 Md. 237, 107 A (2d) 357 
(1954). But unless the agreement sued on is 
"made" in Maryland, the statute does not 
apply. Rosenberg v. Andrew Weir Ins.Com
pany, 154 F Supp. 6 (D., Md., 1957). 

North Carolina. A North Carolina statute, 
G. S. s. 55-145, authorizes jurisdiction over 
foreign corporations in actions by residents 
of the state on any cause of action arising: 

"(3) Out of the production, manufactUre, 
or distribution of goods by such corporation 
with the reasonable expectation that those 
goods are to be used or consumed in this 
State and are so used or consumed, regard
less of how or where the goods were produced, 
manufactured, marketed." or sold or whether 
or not through the meaium of independent 
conttactors or dealers." 

The section of the statute quoted appears to 
cover much of the same ground that is dealt 
with in sub. (4) (b) above. But there are 
some differences. (4) (b) when read with 
the introductory part of the subsection em
phasizes two contacts with the state: the'fact 
that the injury sued upon occurred in,' this 
state and that the defendant had an additional 
contact with the state in the form of the bene
fit that was derived from the use or consump
tion of the defendant?s products in the state. 
The North Carolina statute places stress upon 
the defendant's expectation of gain from the 
consumption of his goods in North Carolina 
and it must be shown that the defendant's 
goods are used and consumed there. But read 
literally, the injury sued on might take place 
outside North Carolina provided the defective 
goods causing the injury had been previously 
used in North Carolina. Nevertheless the stat
ute seems open to interpretations and appli
cations which would give it vitality as a basis 
for personal jurisdiction over foreign'corpora
tions. The statute at first took a good bit of 
punishment in the local courts, but the early 
cases have since been distinguished and the 
statute sustained in Shepard v. Rheem Mig. 
Co., 249 NC454, 106 SE (2d) 704 (1957), dis
cussed above, in the note dealing with sub. (4) 
of this section. 
" Oklahoma. The broad judicil;tl view'takBn 

of the Oklahoma "doing' business" statute has 
been discussed previously in connection-with 
S. Howes v. W.P. Milling Co.,277 P (2d),655 
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(Okla. 1954) in the comment on sub. (4). 
A later case follows Howes in Oklahoma, sus
taining jurisdiction over a foreign corporate 
vendor in an action by a local purchaser to 
rescind on the grounds of defects in a popcorn 
vending machine furnished by the defendant. 
Superior Distributing Corp. v. Hargrove, 312 
P (2d) 893 (Okla. 1957). 

Oregon. Like the Oklahoma courts, the 
Oregon Supreme Court has apparently taken 
the view that an isolated transaction giving 
rise to the action brought may constitute 
"doing business" in the state. The defendant 
appeared to have had other contacts with 
Oregon but the court places jurisdiction on the 
much narrower ground that the defendant had 
made a contract in Oregon which it breached 
there by failing to deliver goods in Oregon 
to the plaintiff from the defendant's Ohio 
plant. Enco Incorp. v. F. C. Russell Co. 210 
Ore. 324, 311 P (2d) 737 (1957). 

Texas, Vermont, Washington and West Vir
ginia. Vermont Revised Statutes, ss. 1562-63 
(1947), provide that foreign corporations are 
"doing business" in the state and subject to 
personal jurisdiction there in actions arising 
out of contracts they make which are "to be 
performed in whole or in part, by any party 
thereto, in this state." Taken literally, the 
language employed visualizes actions arising 
out of isolated transactions as sufficient 
grounds for personal jurisdiction so long as 
some part of the agreement is to be performed 
in the state. And it would appear immaterial 
whether the agteement remained executory at 
the time the action was commenced. In 1957 
West Virginia added similar provisions to its 
corporation code. See Acts of West Virginia, 
ch. 20 (1957), amending art. I, s. 71, ch. 31 of 
the code of West Virginia. And in 1959 Texas 
made similar amendments to its law. See Wil
son, Jurisdiction over Non-Residents, Texas 
Bar Journal for May 1959, p. 221. Also in 1959 
Washington adopted the provisions of ss. 16 
and 17 of the Illinois Civil Practice Act dis
cussed earlier in this note. No cases passing 
on these acts have been found as this is writ
ten. 

In summary, actions arising out of isolated 
'bargaining transactions have been regarded as 
supporting the exercise of personal jurisdiction 
in numerous situations where the transactions 
involved, or contemplated, some substantial 
contact with the forum state. Among the con
'tacts thought sufficient are: agreements under 
which either party promised to perform serv
ices in the forum; agreements either to take 
delivery in the state of goods from the plain
tiff, or to deliver goods to the plaintiff in the 
state; and agreements under which the plain
tiff took delivery of goods f.o.b. the defendant's 
place of business outside the state, but under 
circumstances in which the defendant had rea
'son to know the plaintiff would use or con
sume the goods in the forum state. 

(6) LocaL, Prope1·ty. 
,', (a) Bargaining arrangements respecting 
'local realty. Three jurisdictional facts are 
required by sub. (6) (a): (i) a claim arising 
out of a bargaining arrangement made with 
the defendant by or on behalf of the plaintiff; 
,(ii) a promise made anywhere Which evidences 
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the bargaining arrangement sued on; and (iii) 
the fact that the arrangement respects real 
property situated in this state. This subsec
tion is thus a specialized application of the 
principle upon which sub. (5) of this section 
rests. Under sub. (5) any kind of substantial 
contact may supply the affiliating circum
stance between the state and the bargaining 
transaction sued on. Under sub. (6) (a), the 
affiliating circumstance consists of the local 
realty with which the bargaining arrangement 
deals. ' 

(b) Restitution for use of local property. 
Two jurisdictional facts are required by sub. 
(6) (b): (i) a claim to recover a benefit de
rived by the defendant from the use (in a 
broad sense) of real or personal property; and 
(ii) the presence of the real or personal prop
erty in the state at the time the alleged 
benefit accrued or at the time the action is 
commenced. 

(c) Restoration of or accounting for local 
property. Sub. (6) (c) is quite closely related 
to sub. (6) (b). Like that subsection, two 
jurisdictional facts are required: (i) a claim 
for the restoration of, 61' accounting for, prop
erty; and (ii) presence of the property within 
the state at the time the defendant acquired 
possession or control over it. The essential 
difference between sub. (6) (b) and sub. (6) 
(c) lies in the relief sought. In sub. (6) (b) 
relief is sought to recover the measure of 
some benefit derived by the defendant from the 
use of property in which the plaintiff claims 
an interest. In sub. (6) (c) it is immaterial 
whether the defendant has derived any benefit 
from the control or possession of the property; 
rather, the demand is that the plaintiff either 
restore or account for the property. Sub. (6) 
(c), likewise. is more narrow in scope than 
sub. (6) (b) in that a ground for jurisdiction 
exists under sub. (6) (c) only if the defendant 
acquired possession of the property in this 
state. . 

The statutes and cases below lend support 
to the provisions of this subsection. 

Florida. The Florida cases, State ex reI. 
Weber v. Register and Wm. E. Strasser Constr. 
Co. v. Linn, discussed in the comments under 
sub. (5) involve jurisdiction over isolated 
transactions relating to local realty: 

(1) Realty broker's action against a non
resident to recover a commission claimed on 
agreement to procure a purchaser for local 
property. State ex reI. Weber v. Register, 67 
So. (2d) 619 (Fla. 1953). 

(2) Action by building contractor to recover 
for services rendered and materials furnished 
nonresident defendant in building an apart
ment on local land owned by the defendant. 
Wm. E. Strasser Constr. Co. v. Linn, 97 So. 
(2d) 458 (Fla. 1957). 

Sub. (6) pars. (a) and (b) furnish a basis 
for personal jurisdiction only for the value of 
the materials furnished to the defendant in the 
Strasser case, Note,however, that by treating 
both cases as involving arrangements under 
which the plaintiff agreed to furnish services 
in the state for the defendant, that aspect Of 
both the cases comes within sub. (5) (b). 
And the Strasser claim for the value of ma
terials furnished the defendants could prob
ably be supported under sub. (5) (c)asa 
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claim arising out of the defendant's promise 
to receive goods to be delivered to him in the 
state by the plaintiff. 

Illinois. S. 17 (1) (c) of the Illinois Civil 
Practice Act provides a basis for personal 
jurisdiction in actions arising out of the 
"ownership, use or possession of any real es
tate situated in this State." This provision 
was the one apparently relied on for the juris
diction in the somewhat unusual case of People 
v. Streeper, 12 Ill. (2d) 204, 145 NE 625 (1957). 
A Missouri county owned, in its corporate 
capacity, a highway bridge crossing the Mis
sissippi River between the State of Missouri 
and the City of Alton, Illinois. In an Illinois 
trial court, the City of Alton obtained an in
junction against the Missouri county and its 
officials, barring them from discontinuing 
bridge tolls until funds had been collected to 
improve the Alton streets approaching the 
bridge. In a separate proceeding in the Su
preme Court of Illinois, a writ of mandamus 
to the trial court was denied. The Illinois 
Supreme Court held that the Illinois trial court 
had properly acquired personal jurisdiction 
over the Missouri county and its officials 
under ss. 16 and 17 of the Illinois Civil Practice 
Act, saying that "the county of St. Charles 
as proprietor of the property within Alton, Illi
nois, had sufficient minimum contacts with the 
City of Alton to make it amenable to process 
and had actual notice of the proceedings." 145 
NE (2d) 625 at 630 (1957). 

Louisiana. Application of the Louisiana 
Workmen's Compensation Act has been sus
tained, over objections that the Louisiana court 
lacked personal jurisdiction over the foreign 
corporate defendant, where the plaintiff's in
juries had been sustained while working on 
real property which the defendant owned in 
.Louisiana. On the question of the defendant's 
contacts with the state as they related to the 
suit, the Louisiana Court of Appeal said: " ... 
[W] hen a nonresident or a foreign corporation 
comes into this state and buys a large tract of 
timber and engages a contractor to cut, peel 
and haul said timber to the railroad for ship
ment to the domicile of the foreign corpora
tion, that foreign corporation is engaged in 
business activities in this state through its 
agents and should be amenable to our jurisdic
tion, particularly as a defendant in a work
men's compensation claim." Calcote v. Century 
Indemnity Co. 93 So. (2d) 271 (La. Ct. of 
Appeal, 1957). 

Pennsylvania. The two personal injury 
cases, Dublin v. City of Philadelphia and Ru
mig v. Ripley Mfg. Co., discussed earlier in 
the comments under sub. (3), may also be 
cited for the proposition that nonresident 
owners of local property may be subjected to 
personal jurisdiction in actions which relate 
to or arise out of the property owned in the 
forum. 

In addition to the statutes and cases just 
cited, Nevada has a vaguely drafted statute 
which authorizes service of process upon 
foreign corporations which own property with
in the state. Nev. Compo Laws ss. 14.020, 
'14.030 and ss. 80.060 and 80.080 (1957). The 
statute makes nO reference to the kinds of 
actions which may be brought against a for
eign corporation under the statute but it 
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would seem doubtful that the statute could 
sustain a judgment for more than the value of 
the property itself if the underlying cause of 
action sued on had arisen outside of Nevada 
and was unrelated to any of the corporation's 
action in Nevada. Compare Perkins v. Ben
guet Consolidated Mining Corp. 342 US 437 
(1952). 

Finally, sub. (6) receives support in general 
terms from the Restatement. Conflict of Laws 
Second, S. 84A (Tentative Draft No.3, 1956), 
which reads thus: 

S. 84a. Ownership of Thing. 
A state has judicial jurisdiction over an in

dividual who owned a thing in the state for 
the purposes of any cause of action arising out 
of the thing within limitations of reasonable
ness appropriate to the relationship derived 
from the ownership of the thing. 

In summary, then: an assertion by a non
,resident of interests in property located in 
the state supplies the affiliating circumstances 
in a number of situations which the state 
courts have thought made it reasonable to 
require the nonresident to defend actions aris
ing out of the property itself or out of actions 
relating to claims respecting the property. 
These include actions to recover for services 
performed in finding a willing buyer for the 
defendant's property, actions to recover for 
the value of improvements made on the prop
erty, actions which regulate the manner in 
which the property maybe used (as in the 
instance of compelling collection of bridge 
tolls in order to improve property leading up 
to the bridge itself), and actions to recover 
damages for personal injuries resulting from 
the defective condition of the property. 

(7) Deficiency Judgment on Local 
F01'eclosure 01' Resale. 

(a) Personal action for deficiency concur
rent with mortgage foreclosure. The jurisdic
tional fact required by this provision is a claim 
for a deficiency judgment asserted concurrent
ly in any proceeding to foreclosure on real 
property located in the state. 

(b) Personal action for deficiency after fore
closure of mortgage by advertisement. The 
jurisdictional fact required here is a claim for 
deficiency after sale of Wisconsin real proper
ty pursuant to Chapter 297. 

(c) Personal action for deficiency after 
resale by conditional seller. Two jurisdic
tional facts are required by this provision: 
(i) a claim for a deficiency judgment as
serted after (ii) resale in this state of goods 
subject to the provisions of the Conditional 
Sales Act [Wis. Stat., Chapter 122] 01' to a 
chattel mortgage subject to Chapter 241. 

No case or statute found gives direct sup
port to the jurisdiction provisions stated in 
sub. (7), but the contacts required by sub. (7) 
appear to be within the general principles 
which underlie subs. (5) and (6), supra. 

(8) Di1'ector 01' Officer of a Domestic 
C01'p01'ation. 

Jurisdictional facts: (i) a claim against an 
officer or director of a domestic corporation 
(ii) arising out of corporate activities, or the 
defendant's conduct, during his tenure. A sim
ilar South Car;olina stat11te has been sustained 
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in Wegenberg v. Charleston Wood Prod. Inc., 
122 F Supp. 745 (E. D., S. Car., 1954). 

(9) Taxes or Assessments. 
This subsection restates and expands s. 71.13 

(6), which provides for the exercise of per
sonal jtlrisdiction over any taxpayer Who is or 
has become a nonresident of Wisconsin at the 
time suit is brought to recover income taxes 
imposed by Chapter 71 of Wisconsin Statutes. 
The jurisdictional facts required by sub. (9) 
consist of a claim for taxes or assessments 
imposed, levied or assessed against, the de
fendant by any taxing authority of this state. 
California and West Virginia statutes support 
the subsection also. 

California. S. 1018 of the Code of Civil Pro
cedure authorizes personal jurisdiction over 
both individual and corporate taxpayers for 
state tax claims. 

West Virginia. The Corporation Code of 
West Virginia authorizes personal jurisdiction 
in actions to recover from foreign corporations 
all license fees and any other debt or claim due 
the state. See Acts of West Virginia, ch. 20 
(1957), amending art. I, sec. 71, ch. 31 of the 
Code of West Virginia. 

(10) Insumnce 01' Insurers. 
(a) Insuring residents of the state. Two 

jurisdictional facts are required by' this sub
section: (i) A claim arising out of a promise 
by the defendant to insure the plaintiff 'or 
some third person; and (ii) residence of the 
insUred in this state at the time the cause of 
action arose. 

(b) Insuring against or upon the happening 
of an event in this state. Two jurisdictional 
facts qre required by this provision: (i) A 
claim arising out of a promise by the de
fendant to insure the plaintiff or some third 
person against or upon, the happening of an 
event in this state; and (ii) the happening in 
this state of the event insured upon or against. 

Par. (a) of this subsection has found broad 
,support in statutes and cases aimed at in
surers who, without complying with require
ments of state insurance regulations, sell mail 
order insurance to residents of the state. In 
numerous cases, the issuance 9f the' isolateil 
policy sued upon has been regarded as a suffi
cient contact to satisfy the Due Process te~t 
laid down in the International Shoe case, 
supra. , " ' 

Par. (b) of this subsection finds support in 
an explicit case and statute in Louisiana, sup
port in general principle in a decision in Cali
fornia, and the same result obtains as an in
direct effect in Wisconsin of the Financiill Re
sponsibility Act, ch. 344 of Wis. Stlilts; (1957). 

Supporting statutes and cases follow, 
United States. Two U. S. Supteme Court 

cases have passed on state statutes extending 
state judicial jurisdiction over unlicensed 
mail order insurers. ,The earlier case (Travel
ers Health Assn. v. Virginia, see below) sus
'tained state, jurisdiction 5-4. In the more, re
cent McGee case [see below and .the discus
,sion in the notes following sUQsec~ion ,(5) 
above], state juriSdiction was affirmed 8-0. 

(1) In a proceeding brought by the Com
monwealth of Virginia to compel, an', unli
censedforeign insurer tbcease",and desist 
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from further mail order sales of insurance to 
Virginia residents until the insurer complied 
with Virginia insurance regulations, personal 
jurisdiction (with notice supplied by regis
tered mail sent to the insurer's home office 
outside the state) was affirmed in Travelers 
Health Assn. v. Virginia, 399 US 643 (1950). 

(2) A California statute authorizes person
al jurisdiction over unlicensed foreign insur
ers in actions brought on policies issued to 
residents of the state. The record in the case 
indicated no other contact of the insurer with 
California than the policy sued on. The de
fendant had solicited the policy by mail and 
had thereafter maintained it in response to 
premiums mailed from California by the in
sured. These contacts were held sufficient to 
satisfy due process under the Fourteenth 
Amendment. McGee v. International Life In
surance Co. 355 US 220 (1957). 
. California. As indicated in the note dis
cussing sub. (4) of this section, California has 
by judicial decision substantially expanded 
:the application of the state's "doing business" 
statute. Thus, an automobile liability insurer 
has been held to be "doing business" in Cali
fornia by retaining investigators, doctors and 
attorneys to defend an action brought against 
its insured, and personal jurisdiction has been 
exercised over the insurer to enforce a judg
ment which the plaintiff had recovered 
against an insured in a previous action de
fended for the insured by the insurer. Mc
Clanahan v. Trans··America Insurance Co. 307 
P (2d) 1023, 149 Cal. App. (2d) 171 (1957). 
Observe also that in McGee, discussed under 
United States Supreme Court case immediate
ly above, the California Unauthorized Insur
ers Process Act has been sustained in an ac
tion brought by a beneficiary on an isolated 
policy issued by the insurer to a California 
resident. 

Connecticut. On facts somewhat compar
able to those in McGee, supra, the Connecticut 
Unauthorized Insurers Process Act has been 
sustained in Flynn v. Physicians Casualty 
Assn. 20 Conn. Supp. 240, 131 A (2d) 336 
(1957). 

District of Columbia. As in Flynn and Mc
Gee, the Unauthorized Insurer's Process Act 
for the District of Columbia has been affirmed 
in Security Nat. Life Ins. Co. v. Washington 
(Mun. Ct. App., Dist. Col.), 113 A (2d) 749 
(1955). 

Florida. The Florida Unauthorized Insurers 
Process Act has been upheld when applied in 
an action by a beneficiary upon a policy is
sued and mailed to the insured while a Flor
ida resident, Parmalee v. Iowa State Travel
ing Men's Assn., 206 F (2d) 518 (C. A. 5, 
1953), but where the policy had been issued 
to the insured while a Kentucky resident, the 
Florida statute was construed not to apply, al
though the insured had kept the policy in 
force and continued to pay premiums upon it 
after becoming a Florida resident, Parmalee 
v. Commercial Travelers Mut. Acc. Ass'n., 206 
F (2d) 523 (C. A. 5, 1953). The United States 
Supreme Court denied certiorari in the first 
Parmalee case referred to, 346 US 877 (1953) 
and the case is followed by an annotation at 
44 ALR (2d) 416 (1955). With the second 
PEtrmalee case, compare the Tennessee case of 
Schuttv.Commercial Travelers, below. 
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Louisiana. The promise by an automobile 
liability insurer to defend actions commenced 
anywhere against its insured constitutes the 
basis for personal jurisdiction over the in
surer in actions under the Louisiana direct 
action statute resulting from accidents occur
ring in Louisiana. No other contacts of the in
surer are asserted in the case and jurisdiction 
is supported on the bare promise of the insur
er to defend the insured plus the isolated acci
dent caused in the state by the insured. Pugh 
v. Oklahoma Farm Bureau Mutual Insurance 
Company, Inc., 159 F Supp. 155 (E. D., La., 
1958). An early decision applying the Louisi
ana Unauthorized Insurers Process Act read it 
to require both that the insurer have issued 
the policy sued on to a resident of Louisiana 
and that the insurer otherwise be engaged in 
"transacting business" in, the state. White v. 
Indiana Travelers Assur. Co., 22 s. (2d) 137 
(La. Ct. of App., 1945). 

New York. In an action by an insured on a 
fire policy, a foreign insurer was held subject 
to personal jurisdiction in New York on the 
ground that it had issued the isolated policy 
sued on to a New York resident and notwith
standing the fact that the insured property 
was located in New Hampshire. Zacharakis v. 
Bunker Hill Mut. Ins. Co. 281 App. Div. 487, 
120 NYS (2d) 418 (1953). 

South Carolina. The application of the 
South Carolina Unauthorized Insurers Process 
Act has thus far been cautious. The Act has 
been held applicable to an action upon a poli
cy delivered by mail to a South Carolina resi
dent, Storey v. United Ins. Co., 64 F Supp. 896 
(D. S. Car., 1946), but inapplicable to a policy 
received outside the state by a South Carolina 
resident, Sanders v. Columbian Protective 
Assn. of Binghamton, N. Y., 208 S. C. 152, 37 
SE (2d) 533 (1946). And an action to recover 
damages for fraudulently inducing plaintiff to 
take out a policy does not "arise out of" the 
policy under the Act, Ross v. American In
come Life Ins. Co. 232 S. C. 433, 102 SE (2d) 
743 (1958). 

Tennessee. The federal Court of Appeals for 
the Second Circuit has held enforceable a de
fault judgment entered under the Tennessee 
Unauthorized Insurers Process Act where the 
policy had been issued to the insured while a 
resident of Kentucky and continued in force 
after the insured became a Tennessee resident. 
The Court of Appeals reasoned that the insur
er's contacts were sufficient where it appeared 
that it had caused payments to be mailed to 
it from Tennessee and had engaged persons 
to investigate, in Tennessee claims asserted 
there againl'lt the insurer. Schutt v. Commer
cial Travelers Mutual Accident Assn. 229 F 
(2d) 158 (C. A. 2, 1956), cert., den. 351 US 940 
(1956). 

Virginia. The Travelers Health case, ' dis
cussed under the decisions of the United States 
Supreme Court earlier in this note sustains the 
exercise of personal jurisdiction over an un
licensed foreign insurer in an action brought 
by Virginia in its sovereign capacity. 

In, addition to the cases and statutes just 
referred to, Unauthorized Insurers Process 
Acts (differing somewhat among themselves 
in their details) have been adopted, but not 
yet authoritatively passed on, in these states: 
Alabama, Colorado, Indiana, Iowa, Massachu-
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setts, Michigan, Nevada, North Carolina, 
Pennsylvania, Rhode Island, South Dakota 
and Vermont. See 9-C Uniform Laws An
notated 305 (Brooklyn, 1958). 

The Wisconsin Financial ResponsibiTity 
Act requires of unlicensed insurers who fur
nish security in event of an accident occurring 
in this state that the insurer execute "a power 
of attorney authorizing the commissioner to 
accept service on its behalf of notice or pro
cess in any action upon such policy or bond 
arising out of such accident." Wis. Stat. 
344.15 (1957). 

In summary, the cases arid statutes cited 
give general support to these conclusions: 
Personal jurisdiction has been sustained over 
foreign insurers in actions brought upon 
isolated policies issued to residents of the fo
rum. Where the policy has been issued to the 
insured while he resides outside the forum 
and the insured continues the policy in force 
after becoming a resident of the forum, the 
statutes have presented some difficult con
struCtion questions but no recent decision 
found suggests any constitutional obstacle to 
exercising jurisdiction over an insurer who 
permits a policy to remain in force after the 
insured moves into a state having an un
authorized insurers process statute. The 
McGee decision does not go this far on its 
facts but suggests no such limitation likely to 
prevent the result reached in the Schutt case, 
supra, admitting that no significance can be 
drawn from the refusal of the Supreme Court 
to grant certiorari in the Schutt case. Final
ly, an insurer's promise to defend his insured 
against a liability incurred by the insured in 
the state has furnished a basis for personal 
jurisdiction over the insured in a direct. ac
tion brought on the policy in the Pugh case, 
supra, and defense by the insurer of such ac
tions has been held to constitute "doing busi
ness" in California by the insurer. 

(12) Pel'sonal Representative. 
[Renumbered from sub. (11) in 1967.] 

Two jurisdictional facts are required by this 
subsection: (i) an action against a personal 
representative to enforce a claim or cause of 
action against a decedent; (ii) any jurisdic
tional ground under subs. (2) through (10) of 
this section which would have furnished a 
basis for personal jurisdiction over the de
ceased had he been living. It is immaterial 
whether the same action had been commenced 
against the deceased during his lifetime. 

The basis for this provision is supported by 
the numerous motor vehicle process acts 
which authorize the exercise of personal ju
risdiction over both the nonresident motorist 
and his personal represent~tive. Co,¥,~ deci
sions have tended to sustam the vahdlty of 
these provisions although much needs to be 
worked out as this is written on the effect to 
be given these judgments against foreign per
sonal representatives with respect to the de
cedent's assets outside the forum state. An 
analysis of the cases and proposed solutions 
to some of the problems they leave unre
solved may be found in the Comment, Con
flict of Laws: Domestic and Foreign Effects 
of Judgment Against Foreign Administrator 
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of a Nonresident Decedent, 1958 Wis. L. Rev. 
425. 

(13) Joindel' of Causes in the Same Action. 
[Renumbered from sub. (12) in 1967.] 

Under sub. (1) of this section, the grounds 
for personal jurisdiction stated will support 
a cause of action regardless of where it arose. 
Accordingly, as many claims or causes as ex
ist between the plaintiff and defendant may 
be joined in the action without raising any 
question as to personal jurisdiction over the 
defendant so long as some grounds provided 
for in sub. (1) exists. 

All other grounds defined in this section
in . subsections (2) through (l1)-are in 
terms which confine the kinds of causes or 
claims which may be asserted against the de
fendant with respect to a particular subsec
tion. Sub. (12) makes it clear that separate 
grounds for personal jurisdiction over the de
fendant must exist as to each cause or claim 
joined against him in the case unless the 
grounds for personal jurisdiction over the de
fendant are one or more of those stated in sub. 
(1) of the section. 

See notes to 262.06, on domestic or foreign 
corporations, citing Petition of Inland Steel 
Co. 174 W 140,182 NW 917; Huck v. Chicago, 
St. P., M. & O. Ry. Co. 4 W (2d) 132, 90 NW 
(2d) 154; and Dettman v. Nelson Tester Co. 7 
W (2d) 6, 95 NW (2d) 804. 

262.05 (5) (a) and (b) furnish ground for 
exercising jurisdiction over an Illinois corpo
ration which contracted for goods to be man
ufactured and paid for in Wisconsin and to 
be delivered to a carrier f.o.b.· a Wisconsin 
city. Flambeau Plastics Corp. v. King Bee 
Mfg. Co. 24 W (2d) 459, 129 NW (2d) 237. See 
also Quality Bev. Co. v. Sun-Drop Sales Corp. 
291 F Supp. 92. 

In an action by an insurer against a Wisctm
sin corporation, a dealer in hammocks, to se
cure reimbursement for the amount of a judg
ment obtained in another state by a nonresi
dent who suffered injuries when a defective 
stand resold to her through the dealer's out
of-state customer (plaintiff's insured) col
lapsed, a cross complaint by the dealer for 
breach of warranty against the manufacturer 
of the stand, an unlicensed foreign corpora
tion, which shipped the stand at the dealer's 
request from its factory directly to the dealer's 
customer, which pleading was silent as to 
where the dealer-manufacturer contract was 
entered into, was legally insufficient to set 
forth the prescribed statutory jurisdictional 
facts upon which personal jurisdiction over 
the manufacturer could be predicated. Trav
elers Ins. Co. v. George McArthur & Sons, 25 
W (2d) 197, 130 NW (2d) 852. . 

Jurisdiction over a nonresident defendant 
under 262.05 (5) is predicated on some degree 
of consensual privity between plaintiff and 
defendant with respect to the action brought, 
but it is not necessary that the defendant have 
done any act within the state-the basis there
for being that the defendant has entered into 
some consensual agreement with the plaintiff 
which contemplates a substantial contact in 
Wisconsin. The preliminary determination 
of whether personal jurisdiction has been ac
quired over a nonresident defendant does not 
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turn on whether the latter may ultimately be 
held responsible, but is dependent on whether 
the requirements of 262.05 are satisfied. Pava
Ion v. Fishman, 30 W (2d) 228, 140 NW 
(2d) 263. 

Undisputed evidence that on at least 2 oc
casions the nonresident by mail solicited large 
numbers of Wisconsin resident stockholders, 
together with proof of other personal solicita
tion activities and attempts to purchase 
shares, warranted the circuit court in conclud
ing that the nonresident had subjected itself 
to the jurisdiction of the Wisconsin courts. 
Sivyer Steel C. Co. v. American Steel & P. 
Corp. 32 W(2d) 555, 146 NW (2d) 476. 

Where a foreign corporation solicited a con
tract in Wisconsin, shipped equipment into 
the'state, contracted and furnished supervi
sory help for its installation in the state, fur
nished instruction in the state on its opera
tion, and filed a conditional sales contract per
taining to the equipment with a register of 
deeds at a time when its predecessor was 
licensed to do business in the state, it was 
amenable to process within Wisconsin. Amer
ican Type Founders Co. v. Mueller Color 
Plate Co. 171 F Supp. 249. 

Where a foreign corporation's representa
tive solicited orders in Wisconsin and an or
der w:~s filled, service of process in the foreign 
state was, valid. Wisconsin M. & C. Corp. v. 
DeZurik Corp. 222 F Supp. 119. 

A nonresident corporation which solicited 
and obtained distributorship contracts in Wis
consin which resulted in sales had sufficient 
contact to be amenable to service in actions 
by resident plaintiff-distributors, but nonresi
dent distributors cannot join as plaintiffs 
where they and the defendant with respect to 
each other had no Wisconsin contacts. Sun
X Glass Tinting v. Sun-X Int. 227 F Supp. 365. 

A foreign corporation's entry into 50 con
tracts with a Wisconsin corporation in the 
normal course of business during a 6-year 
period preceding service is sufficient to sustain 
jurisdiction. Beecher Corp. v. Anderson-Tully 
Co. 252F Supp. 631. 

In an action for damages for personal injur
ies allegedly sustained by a person while oper
ating a carriage and saw unit, the foreign man
ufacturer of a carriage drive was not subject 
to in personam jurisdiction under 262.05 (4), 
since the carriage drive in question constituted 
the only product of defendant within the state 
and the statute is not satisfied if only a sin
gle item manufactured by defendant is used 
within the state. McPhee v. Simonds Saw and 
Steel Co. 294 F Supp. 779. 

The mere fact that some of the contract ne
gotiations between an Illinois corporation and 
an Indiana corporation were carried on in 
Wisconsin was insufficient to establish juris
diction over the Indiana corporation under 
262.05, Stats. 1967. Uni-Pak, Inc. v. Formex 
Corporation, 300 F Supp. 527. 

Settlement negotiations being conducted 
by the Milwaukee office of the insurer of a 
nonresident defendant at the time action was 
commenced in federal district court in Wis
consin constituted "substantial and not iso
lated activities" within 262.05 (1), Stats. 
1965. LaBonte v. Preyor, 300 F Supp. 1078. 

Where an insurance policy which covered 
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damage to plaintiff's aircraft, which was is
sued by a group of insurance companies man
aged by defendant corporation (a New York 
corporation), and which was solicited in Wis
consin by an insurance agent acting as agent 
of defendant corporation, and the defendant 
corporation also carried on other activities in 
that it employed adjusters in Wisconsin, a fed
eral district court could obtain jurisdiction 
over defendant corporation under 262.05 (1). 
Falk Corp. v. United States Aviation Under
writers, Inc. 304 F Supp. 1401. 

262.05 (1), Stats. 1969, was applicable to a 
corporation which sold one of its own security 
issues within the state, allegedly caused 
breaking of contractual relations between an
other corporation and bondholders (including 
Wisconsin residents), and entered into con
tractual relationships with Wisconsin resi
dents. Broenon v. Beaunit Corporation, 305 
FSupp.688. 

, See note to 452.03, citing 48 Atty. Gen. 6. 
In the light of U. S. supreme court rulings, 

proposed legislation relative to personal ju
risdiction would, if adopted, give rise to con
stitutional attacks on judgments. 56 Atty. 
Gen. 76. 

Jurisdiction by implied consent. O'Melia, 
29 MLR31. 
, Changing concepts of what constitutes 
"doing business" by foreign corporations. 
Keane and Collins, 42 MLR 151. 

Expanding personal jurisdiction over non
residents and foreign corporations. 42 MLR 
53'7. 

Products liability; the privity requirement 
in Wisconsin. Balistreri, 47 MLR 209. 

An analysis of the constitutional guidelines 
provided by sec. 262.05 (3), (4) and (10). 
Fodvin, 49 MLR 149. 

The Erie rule and long-arm statutes. Kess
ler, 52 MLR 116. 

Personal jurisdiction of nonresidents-ex
amination of Wisconsin requirements. 1962 
WLR 544. 

Long-arm jurisdiction in federal courts. 
Foster, 1969 WLR 9. 

262.06 History: 1959 c. 226; Stats. 1959 s. 
262.06; 1961 c. 147; 1963 c. 6; 1965 c. 252; 1969 
c. 181. 

Reporter's Noles: This section deals with 
the manner in which a summons may be 
served. Where the action in question seeks a 
personal judgment against the defendant, 
there must exist also a ground for jurisdiction 
over the person of the defendant. The grounds 
for the exercise of personal jurisdiction are 
defined in s. 262.05. 

The principal constitutional limitation rele
vant to the manner in which a summons is 
served is the due process requirement of no
tice. Due process does not guarantee that a 
person receive actual notice of a pending 
personal action. Many old provisions for 
service of a summons authorized notice which 
was often constructive rather than actual
e.g., service constructively upon the defend
ant at his "usual place of abode" under old 
s. 262.08 (3), or service by publication where 
a resident has left the state with intent to 
avoid service of summons under old s. 262.08 
(4). "The reasonableness and hence the con-



1315 

stitutional validity of any chosen method may 
be defended on the ground that it is in itself 
reasonably certain to inform those affected 
... " Mullane v. Central Hanover Bank and 
Trust Company, 339 US 306, 315 (1950). 

Older case authority laid down the rule that 
the range of process was limited to the terri
tory of the state-e.g., Pennoyer v. Neff, 95 
US 714 (1877). But the more modern view is 
that the function of process is notice, and ter
ritorial limitations upon the range of process 
have been abandoned as due process restric
tions. Milliken v. Meyer, 311 US 457 (1940); 
Travelers Health Assn. v. Virginia, 339 US 643 
(1950); McGee v. International Life Insurance 
Co. 355 US 220 (1957). 

With the territorial restrictions removed 
from the service of a summons the need for 
service within the state upon a fictitious agent 
of the nonresident (as is commonly done in 
the motor vehicle process cases) is removed 
also. Two principal means of serving a sum
mons outside the state have emerged: service 
personally; and service by mail. Both means 
of service have received approval from the 
U. S. Supreme Court. See cases cited in the 
paragraph immediately above. Ss. 16 and 17 
of the new Illinois Civil Practice Act authorize 
personal service within or without the state in 
all cases on which grounds exist for the exer
cise of personal jurisdiction over the defend
ant. Personal service outside the state upon 
the defendant is also employed in proceed
ings to enforce the New York Arbitration Act. 
See Farr & Co. v. Cia Intercontinental de Nav
egacion, 243 F (2d) 342 (CA 2, 1957). The use 
of service by mail to nonresident defendants 
is more widespread. It is used universally in 
the motor vehicle cases to notify nonresident 
defendants (though the statutes also require 
service within the state upon some official 
named as an "agent" of the nonresident). 
Service by mail is widely used, too, in the 
Unauthorized Insurers Process Act. 

This section adopts the use of personal serv
ice, within or without the state, as the pre
ferred means of notifying the defendant in 
cases where jurisdiction is to be exercised on 
grounds stated in s. 262.05. If with reasonable 
diligence personal service cannot be made 
upon the defendant (or in the case of a corpo
ration, upon some officer, director or manag
ing agent), service may then be attempted at 
the defendant's usual place of abode in Wis
consin. If with reasonable diligence the de
fendant· can neither be served personally 
within or without the state, nor by substituted 
service at a uSllal place of abode in Wisconsin, 
service of the summons may then be made by 
a combination of publication and mailing; and 
publication alone will suffice for the situation 
in which no address for the defendant can, 
with reasonable diligence, be found. 

In summary, this section is designed to fur
nish notice to a defendant in cases in which 
personal jurisdiction is exercised over him on 
one or more of the grounds set forth in s. 
262.05. The section states a series of prefer
ences with respect to the particular manner 
in which service of the summons may be made. 
The preferences are designed to maximize the 
likelihood that the defendant will receive ac
tual notice of the personal action commenced 
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against him. Personal service, within or with
out the state, is given the first preference since 
it assures notice which is actual. The use of 
substituted service at the usual place of abode 
in the state or, where such service cannot be 
ma.de, of service by pUblication and mailing 
are preferences believed under the circum
stances where they are allowed to be most 
likely to give notice which is actual. 

The use of personal service made outside 
the state was authorized under old law in sev
eral situations where personal jurisdiction 
was exercised. Old s. 262.09 (4) authorized 
personal service outside the state on officers 
of foreign corporations doing business in the 
state and the section has been held to afford 
a basis for personal jurisdiction over the cor
poration in such cases. Behling v. Wisconsin 
Hydro Electric Co., 275 W 569, 83 NW (2d) 
162 (1957). And old s. 262.08 (4) authorized 
personal service outside the state in personal 
actions against a resident who departed from 
the state with intent to avoid service. 

Brief comment on the several subsections 
follows. 

(1) Natuml Pe1·son. 

This subsection provides for the manner in 
which a summons may be served upon natural 
persons not under disability. Persons under 
disability are dealt with in sub. (2). Sub. (1) 
(d) expressly preserves service of a summons 
in any manner provided by special statutes 
which authorize the exercise of personal juris
diction-e.g., service upon nonresident motor
ists under s. 345.09 is preserved. 

(2) Natural Pe1'sons Unde1' Disability. 

This subsection parallels closely the provi
sions of old s. 262.08 (1) and (2) insofar as 
provision was there made for the manner of 
serving a summons in cases where grounds 
exist for the exercise of personal jurisdiction 
over persons under disability. Two changes 
of significance are incorporated, however. 
First, actual knowledge on the part of the 
plaintiff that the defendant is under guardian
ship or that the defendant is incompetent to 
have charge of his affairs is required before 
a duty is imposed upon the plaintiff to serve 
a guardian in addition to the ward, provided 
the defendant is 14 years of age or older. Un
der the old law, service had to be made upon a 
guardian where one was appointed, regardless 
of whether the plaintiff knew or with reason
able diligence might have known of the guard
ianship. Second, a change introduced in 1957 
extended the time for service upon a guardian 
for a period of 60 days after discovery by the 
plaintiff that a guardian did exist. This pro
vision is not retained since the plaintiff is un
der a duty to serve the guardian under the 
proposed subsection only where the plaintiff 
has knowledge of the guardianship. 

(3) State. 

This subsection is based upon that part of 
old s. 262.10 which provided for service of the 
summons and complaint upon the state. The 
balance of old s. 262.10 has been renumbered 
and transferred to Chapter 285, Actions 
Against State. 
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(4) Othej' Political COl'pol'ations 
01' Bodies Politic. 

This subsection is patterned after old s. 
262.09 (2) and no significant changes have 
been introduced. 

(5) Domestic 01' F01'eign C01'pomtions, 
Genemlly. 

This subsection consolidates and follows 
generally the manner of serving a summons 
upon corporate defendants which was author
ized in old s. 262.09. 

(6) Pal'tnel's and Pm·tnel'ships. 
This subsection is a specialized application 

of the rules for serving a summons upon nat
ural persons. Service of a summons, within 
or without the state, upon each partner in 
causes asserted against the partnership for 
which grounds of personal jurisdiction in Wis
consin exist, provides a means of obtaining 
personal jurisdiction over each partner indi
vidually in all cases in which a claim is as
serted against the firm. Under the common 
law view, a suit may be brought against a 
partnership by joining all partners personally 
in the action. Service under this subsection· 
permits the exercise of personal jurisdiction 
over each partner, provided the partnership 
activities in the state with respect to the ac
tion brought would furnish a basis or ground 
for personal jurisdiction over a defendant un
der subs. (2) through (10) of s. 262.05. 

(7) Othel' Unincol'pomted Associations 
and Theil' Officel's. 

This subsection treats service upon unincor
porat.ed associations and their officers in a 
manner similar to that adopted for serving a 
summons upon a partnership and its partners. 

1. Natural persons, including those 
under disability. 

2. Political corporations or bodies 
corporate. 

3. Domestic or foreign corporations. 
4. Unincorporated associations and 

their officers. 

1. Natuml Pel'sons, Including Those 
Under Disability. 

For purposes of constructive service under 
the governing statute, the defendant's mother
in-law is a member of his family. Merritt v. 
Baldwin, 6 W 439. 

The statute is not complied with by leaving 
a copy of the summons at defendant's work
shop with an employe. Mayer v. Griffin, 7 W 
82; McConkey v. McCraney, 71 W 576. 

Service of a summons directed to 2 defend
ants by leaving a copy with the family of one 
of them, without designating which in the ree 

turn, is void as to both. Rape v. Heaton, 9 W 
328. 

Statutes permitting constructive service are 
strictly construed. Mecklem v. Blake, 19 W 
397; Weatherbee v. Weatherbee, 20 W 499; 
S9.yles v. Davis, 20 W 302. 

If the defendant cannot be found at his usual 
place of abode, constructive service may be 
made there without need of making further 
search for the defendant. Lewis v. Hartel, 24 
W 504. 
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A stipulation which ac1mowledges service 
of notice and pendency of the action and pro~ 
vides for trying the cause at the next term of 
court is a submission to the jurisdiction. Kee
ler v. Keeler, 24 W 522. . 

A personal judgment, dependent upon con
structive service, is void unless it appears of 
record that the defendant was not found,and 
hence making constructive service necessary. 
Matteson v. Smith, 37 W 333. 

Sec. 9, ch. 124, R. S. 1858, regulating service 
of summons on minors must be strictly fol
lowed. It requires delivery of a copy to the 
minor in person and of another to the father, 
mother or guardian for the minor. Subse
quent appointment of a guardian ad litem will 
not cure defect of jurisdiction. Helms v. 
Chadbourne, 45 W 60. 

One who refuses to allow service to be made 
upon him by declining to receive and retain 
papers offered with that view may be served 
by informing him what the papers are, and by 
depositing them in some appropriate place,in 
his presence if possible, or where they will be 
most likely to come to his possession. Borden 
v. Borden, 63 W 374, 23 NW 573. 

A return which shows that service was 
made by leaving a copy "at the last and usual 
place of abode of said defendant in C. County" 
shows that such copy was left at his usual 
place of abode. Healey v. Butler, 66 W 9, 27 
NW822. 

A default judgment will not be sustained 
against a nonresident unless the proceedings 
taken are in strict conformity with the statute. 
Beaupre v . .Brigham, 79 W 436, 48 NW 596. 

Delivery to defendant's married daughter 
who resides in the same building with defend
ant but in separate apartments, with a sep
arate household, was not good service.Hein
emann v .. Pier, 110 W 185, 85 NW 646. 

Where the plaintiff decoyed the defendants 
into this state for the purpose of bringing them 
within the jurisdiction of its courts, the action 
may be dismissed; and it is immaterial that 
the plaintiff intended at first merely a crim
inal prosecution and not a civil action, or that, 
after service of process in a civil action, de
fendants entered appearances therein or oth
erwise submitted to the jurisdiction. Save
land v. Connors, 121 W 28, 98 NW 933. 

Defects in the return of service of the sum
mons have often been given jurisdictional ef
fect with respect to personal jurisdiction over 
particular defendants. Thus affidavits or cer
tificates returned where constructive service 
of the summons has been made should spe
cify compliance with the material elements 
of the statute authorizing constructive service. 
An officer's return of service "by delivering 
to and leaving with the wife of the defendant 
a true copy thereof" was insufficient because 
it failed to show that such service was made 
at the usual place of abode. Smithers v. 
Brunkhorst, 178 W 530, 190 NW 349. 

A substituted service cannot be more ex
tensive or of greater scope than a personal 
service; hence the substituted service of' a 
summons and complaint addressed to one per
son, correctly naming him, could not be con
sidered as a service upon another bearing a 
different name, although both had a common 
place of abode and were members of the same 
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family. Baker v. Tormey, 209 W 627, 245 NW 
652. 
,An attempted substituted service under 

262.08 (3), Stats. 1933, made on the father of 
an emancipated minor, who at the time was 
working on a farm away from his father's 
home, was ineffectual to confer jurisdiction of 
the person of the minor, since not made at the 
minor's "usual place of abode," which, on the 
record, was the farm home at which he was 
working. Caskey v. Peterson, 220 W 690, 263 
NW658. 

262.08 (2), Stats. 1953, applies as to a minor 
who has a guardian of his property although 
not of his person. Dostal v. Magee, 272 W 
509, 76 NW (2d) 349. 

Service upon a nOlli'esident defendant mo
torist made in the manner provided for by 
262.08 (5) and 345.09, Stats. 1957, operates as 
a commencement of an action for purposes of 
330.19 (5). Edwards v. Gross, 4 W (2d) 90, 
90 NW (2d) 142. 

In an action against a husband and wife 
where the wife was not served with the sum
mons but the husband, at his office, signed a 
receipt for her by himself as husband, there 
was no valid service on her which conferred 
jurisdiction on the court. Howard v. Preston, 
30 W (2d) 663, 142 NW (2d) 178. 

262.06, Stats. 1965, requires that "reasonable 
diligence" be used to effect personal service 
upon the defendant, and such assiduity is a 
condition precedent to the use of substituted 
service.. Beneficial Finance Co. v. Lee, 37 W 
(2d) 263, 155 NW (2d) 153. 

2. Political Corpomtions 01' 
Bodies Politic. 

Where city officers, in an action against 
them and the city knowingly permit the case 
to proceed and to be conducted in their be
half by the city attorney they are estopped, 
after judgment, to assert that they were not 
served with the process. Gilbert-Arnold L. 
Co. v. O'Hare, 93 W 194, 67 NW 38. 

.262.09 (1) and (2), Stats. 1943, prescribing 
as to service of summons on the mayor or the 
city <;lerk in an action against the city, must 
be strictly complied with, and failure to serve 
the summons in the manner prescribed, as by 
leaving a copy at the residence of the absent 
mayor with a member of his family, leaves 
the 'summons unserved and the attempted 
service quashable. Burke v. Madison, 247 W 
326, 19 NW (2d) 309. 

Acknowledgment of service of notice of ap
peal from an administrative hearing order by 
attorneys "for" the party sought to be bound 
by the appeal gives rise to a prima facie case 
of agency by the attorneys under 262.06 (1) 
(d). Fontaine v. Milwaukee County Express
way Comm. 31 W (2d) 275, 143 NW (2d) 3. 

3. Domestic or Foreign Corpomtio,ns. 
The term "managihg agent" means an agent 

who has a general supervision of the affairs 
of the corporation. Upper Mississippi T. Co. 
v. Whittaker, 16 W 220. 

One engaged in closing .up the affairs of a 
bank, who made its reports totlre proper offi
cer,employed' attorneys to attend to. its busi" 
ness, 'and exercised general supervision over 
its affairs, is a managing agent. Carr v. Com
niercial Bank of Racine, 19W 272. 
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Under a statute authorizing service upon the 
president, cashier, or other principal officer, 
service upon the principal agent in the man
agement of a railroad held in trust by a for
eign corporation is not service upon a princi
pal officer. Farmers' L. & T. Co. v. Warring, 
20 W 290. 

If the managing agent does not actually re
side in this state, and none of the general offi~ 
cers of the corporation are residents here, 
service may be made upon a person who has 
general supervision of the corporation's af
fairs, and who is its only agent here clothed 
with general powers. Wickham v. South 
Shore L. Co. 89 W 23, 61 NW 287. 

The agent of a combination of several rail~ 
way companies is not an agent of either of 
them separately. Service in an action against 
one of them can not be made upon him. Kings
ley v. Great Northern R. Co. 91 W 380,6,4 NW 
1036. 

A resident cannot maintain garnishment 
against a foreign insurance company by serv
ing its agent here on account of a loss of his 
debtor's goods in another state, where the 
debtor resided. Morawetz v. Sun Ins. Office, 
96 W 10, 71 NW 109. 

A person who collected assessments for a 
mutual insurance company, and informed the 
company as to the death of the insured, was 
an agent for the service of process. Fey v. 
1. O. O. F. M. L. Ins. Society, 120 W 358, 98 
NW206. 

Where service could be had upon a foreign 
corporation through the secretary of state, an 
affidavit of a constable that he was unable 
to find such corporation within the state or 
any agent upon whom to make service was in
sufficient to authorize service by publication. 
Rollins v. Maxwell Brothers Co. 127 W 142, 
106NW 677. 

Service may be had upon the secretary of 
state in case of a suit arising out of contract 
for shipment of goods from another state into 
Wisconsin. The business upon which such 
service may be had covers interstate business 
as well as state business. Paulus v. Hart-Parr 
Co. 136 W 601, 118 NW 248. 

Service may be had in an action against a 
foreign corporation operating a steamship line 
upon the captain of one of the defendant's 
steamers. Phillips v. Portage ,T. Co. 137 W 
189, 118 NW 539. ' 

The acquiring of jurisdiction over a foreigIl 
corporation by service on an agent in this 
state is due process of law. Minneapolis M. 
Co. v. Ashauer, 142 W 646, 126 NW 113. 

Service may be made on a foreign corpora
tion having property in this state by service 
on any officer thereof found in this, state. 
American F. P. Co. v. American M. Co. 151 W 
385, 138 NW 1123. 

A railroad freight agent was a proper per
son upon whom to serve a summons, as di
rected by sec. 2637 (6), Stats. 1917, during the 
period of federal control of the company. 
Christian v. Great Northern R. Co. 171 W 266, 
177 NW 29. 

The property, located in this state, of a for
eign corporation, which under sec. 2637, Stats. 
1919, will warrant the commencement of an 
action by a nonresident plaintiff upon a cause 
of action that arose in another stat,e by service 
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of process on an officer or agent of the corpo
ration found within this state, must be of a 
substantial nature; mere office supplies used 
by a soliciting agent are insufficient to give 
jurisdiction by such a service. Petition of In
land Steel Co. 174 W 140, 182 NW 917. 

Service of process on a person who had 
been an officer of a private corporation, but 
who had resigned, conferred no jurisdiction, 
and a judgment against a corporation so 
served should be vacated without requiring of 
it an affidavit of merits. Western P. & M. Co. 
v. American M. S. Co. 175 W 493. 185 NW 535. 

Within the meaning of sec. 2637 (7), Stats. 
1921, a person having the title "district freight 
representative," who solicited business for a 
foreign railroad corporation, issued bills of 
lading to shippers, and signed bills as agent, 
was an "agent" of such corporation. State ex 
reI. Pennsylvania R. Co. v. Circuit Court, 178 
W 648, 190 NW 366. 

Service of process under 262.09 (13), Stats. 
1937, on the soliciting agent of a foreign cor
poration is valid even though the agent 
merely takes and transmits orders to the cor
poration which accepts and fills the orders 
without the state by the instrumentalities of 
interstate commerce. Petition of Northfield 
Iron Co. 226 W 487, 277 NW 168. 

The mere fact that an officer of a foreign 
corporation was physically present in Wiscon
sin, or that there are agents or subsidiaries 
within the state who deal with its products or 
merchandise, does not establish its corporate 
presence within the state so that it was doing 
or conducting business within the state within 
the meaning of 262.09 (4), Stats. 1951, author
izing service of summons on a foreign corpo
ration by serving on an officer or agent "hav
ing charge of or conducting any business for it 
in this state." Mitchell v. Airline Reserva
tions, Inc. 265 W 313, 61 NW (2d) 496. 

As used in 262.09 (3). Stats. 1951, the terms 
"managing agent" and "superintendent" re
late to a person possessing and exercising the 
right of general control, authority, judgment. 
and discretion over the business or affairs of 
the corporation, either on an over-all or a part 
basis. i. e.. everywhere or in a particular 
branch or district. Carroll v. Wisconsin P. & 
L. Co. 273 W 490, 78 NW (2d) 905. 

In general, with reference to service of proc
ess on a foreign corporation, the solicitation 
of business aided by other manifestations of 
corporate presence will warrant the conclu
sion that a foreign corporation is doing busi
ness in the state notwithstanding none of such 
manifestations is singly capable of carrying 
the weight of such inference. Service on such 
corporation, by service on its president in 
Minnesota in the manner prescribed by 262.09 
(4), Stats. 1955, was a sufficient and valid 
service. Behling v. Wisconsin Hydro Elec. Co. 
275 W 569, 83 NW (2d) 162. 

The activities of a foreign railroad corpora
tion, which operated no railroad trackage in 
Wisconsin, but which solicited business in 
Wisconsin and maintained an office in Wis
consin to facilitate such solicitation, were of 
such substantial and extensive nature as to 
constitute "doing business in Wisconsin" un
der 262.09 (4), Stats. 1957, and thereby to sub
ject such corporation, as a defendant in an ac-
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tion in a state court, to service by delivery of 
a copy of the summons to it outside the state, 
and to subject it to the jurisdiction of the state 
court. Huck v. Chicago, St. P., M. & O. Ry. 
Co. 4 W (2d) 132, 90 NW (2d) 154. 

Constant or repeated solicitation of business 
by agents of a foreign corporation within the 
state is sufficient to constitute the "doing of 
business in Wisconsin," within the contempla
tion of 262.09 (4), Stats. 1957. The possible 
status of a dealer in this state as an independ
ent contractor was not material. Where all 
the facts respecting his activities in Wisconsin 
spelled out control by the company, he was 
its agent, and it was "doing business in Wis
consin," so that it was subject, as a defendant 
in an action in a state court of Wisconsin, to 
service by delivery of a copy of the summons 
to it outside the state, and subject to the juris
diction of the state court. Dettman v. Nelson 
Tester Co. 7 W (2d) 6, 95 NW (2d) 804. 

While service of process upon an officer of a 
foreign corporation within or without the state 
is permissible under 262.06 (5), Stats. 1967, 
such service does not itself confer jurisdiction 
unless grounds for personal jurisdiction as 
provided and enumerated in 262.05 are pres
ent. Stroup v. Career Acad. of Dental Tech. 
38 W (2d) 284, 156 NW (2d) 358. 

Where a policyholder requests an insurance 
company which had no agent in the state to 
collect a premium through the cashier of a cer
tain bank, intending thereby to make such 
cashier the agent of the company for the pur
pose of service of process, it was held that 
service on the cashier would be ineffectual 
both because he was an agent for a single pur
pose and because the service was obtained by 
trick. Frawley v. Pennsylvania C. Co. 124 F 
259. 

A Maryland corporation which, although 
maintaining no office or agency in Wisconsin, 
employed salesmen who traveled about the 
state contacting potential customers, who 
were available to give technical advice to cus
tomers, who carried parts for machines man
ufactured by the corporation, and who aided 
and instructed customer's vendor repairman 
had sufficient contacts with Wisconsin so as 
to be amenable to service of process by meth
ods prescribed by Wisconsin statutes for for
eign corporations. Heraly v. Victor Products 
Corp. 282 F Supp. 351. 

4. Unincorporated Associations and 
Their Officers. 

An express statutory provision is not indis
pensable to an unincorporated association's 
capacity to sue or be sued in its association 
name; such a suit may be maintained by vir
tue of a necessary implication arising from 
statutory provisions, as in cases where an un
incorporated association is recognized as a le
gal entity by statutes which do not in terms 
authorize it to sue or be sued as such. Teubert 
v. Wisconsin Int. Athletic Asso. 8 W (2d) 373, 
99 NW (2d) 100. 

Where a special appearance and a motion to 
set aside the service of process on an unincor
porated association did not raise the objection 
that service was not made on any individual 
on whom service was authorized by 262.09. (1) 
and (3), such objection, even if originally 
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meritorious, was waived. Teubert v. Wiscon
sin Int. Athletic Asso. 8 W (2d) 373, 99 NW 
(2d) 100. 

Enforcing a contractual claim against an 
unincorporated association. Smith, 1960 WLR 
444. 

262.07 History: 1959 c. 226; Stats. 1959 s, 
262,07. 

Reporter's Notes: Consent is the basis 
which underlies the jurisdictional grounds 
stated in this section, and the conduct mani~ 
festing that consent is such as to make serv
ice of summons unnecessary. 

Sub. (1) restates two established gro1,lnds 
for jurisdiction over a person. First, that a 
person who makes a general appearance in an 
action waives service of summons and con
sents to the exercise of jurisdiction over his 
person in the action. And second, that by 
warrant of attorney, or otherwise, a person 
may manifest his consent to subject his per
son to the jurisdiction of a court by authoriz
ing another to appear in the action in his be
half: See s. 270.69, which outlines the proce
dure to be followed for obtaining a judgment 
by confession upon a promissory note or bond. 

Sub. (2) assumes that a person as plain
tiff subjects himself in any case to the juris
diction of the court with respect to the action 
which he has commenced, and provides that 
the plaintiff, having commenced the action, 
will be held subject to the jurisdiction of the 
court with respect to any cross actions which 
the defendant wishes to assert against him. 
See Adam v. Saenger, 303 US 59 (1938). 

A general appearance waives any defects in 
respect to jurisdiction over the person of the 
defendant. Gale v. Consolidated B. & E. Co. 
251 W 642, 30 NW (2d) 84. 

262.08 History: 1959 c. 226; 1959 c. 690 s. 
22; Stats. 1959 s. 262.08; 1961 c. 33. 

Reporter's Notes: Subs. (1), (2) and (4) 
are set forth in the language of old subs. 
262.12 (1), (2) and (4). What had been old 
sub. 262.12 (3) was originally enacted in 1959 
as new sub. (3) of this section, providing for 
the exercise of quasi in rem jurisdiction in ac
tions for divorce or annulment of marriage of 
a resident of this state. This provision was 
repealed, however, by the amendments to the 
Family Code adopted in May, 1960, and the 
jurisdiction provisions for the Family Code 
are now found in Chapter 247 as part of the 
Family Code itself. 

The introductory language of the present 
262.08 has no earlier statutory counterpart. 
The principal changes from older law are two. 
First, the grounds for the exercise of jurisdic
tion in rem or quasi in rem have been sep
arated from the means of serving notice to the 
defendant, just as has been done for the exer

. cise of personal jurisdiction; see ss. 262.05 and 
262.06. Second, while the grounds for the ex
ercise of jurisdiction in rem and quasi in rem 
remain unchanged, the need for the exercise 
of jurisdiction on these grounds has been ma
terially reduced by the extension of personal 
jurisdiction provided for in s. 262.05. 

. The provision in sec. 10, ch. 124, R. S. 1858, 
"a necessary or proper party to an action re
lating to real estate," relates to an absent or 
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nonresident defendant who has or claims a 
lien or interest as described in the statute. 
Slocum v. Slocum, 17 W 150. 

The courts of this state may acquire juris
diction over a foreign corporation which has 
an agent in this state who holds property for 
it by attaching such property and serving 
summons on the company by publication, al
though the cause of action arose through the 
corporation's negligence in another state. Cur
tis v. Bradford, 33 W 190. 

When the proof does not disclose that the 
defendant has property within the state the 
court cannot obtain jurisdiction of him so as 
to make the judgment of any effect. Witt v. 
Meyer, 69 W 595, 35 NW 25. 

Debts owing by residents of this state to a 
nonresident, though evidenced by notes and 
mortgages, are property within the state. 
Bragg v. Gaynor, 85 W 468, 55 NW 919. 

A trustee in possession of property located 
in this state may serve the summons by publi
cation upon a nonresident who claims the 
right to appoint a cotrustee of the property 
and upon a nonresident who claims to be such 
cotrustee, in an action to fix the status of the 
property and the rights and duties of the par
ties, and to exclude such defendants from the 
interest they claim in the property. The non
resident cestui que trust may also be served in 
the same way. Laughlin v. Griswold, 169 W 
50, 171 NW 755. 

Where the assignee of a matured life insur
ance policy was a nonresident and had pos
session of the policy, money which will con
tingently become due under the policy to an 
assignor-insured was not property in the state 
as basis for service by publication. Reidel v. 
Preston, 211 W 149, 246 NW 569. 

See note to 270.62, on default judgment in 
case of pUblication, citing Schultz v. Schultz, 
256 W 139, 40 NW (2d) 515. 

In an action for personal injuries wherein 
no relief is sought other than in personam, 
constructive service of process beyond the 
boundaries of the state is insufficient to give 
our courts jurisdiction over the person of the 
nonresident defendant, and a judgment ren
dered against him on the basis of such service 
would be void for lack of due process of law. 
Sheehan v. Matthew, 258 W 606, 46 NW (2d) 
752. 

See note to 281.01, citing Hart v. Sansom, 
110 US 151. 

In an action against nonresident and resi
dent defendants, an allegation that the resi
dent defendant assigned the mortgage to the 
nonresident defendant with intent to defraud 
creditors did not state a cause of action against 
the nonresident defendant so as to authorize 
substituted service. Frawley v. Chakos, 36 F 
(2d) 373. 

Requirements for service by publication or 
mail. Werner, 6 MLR 97 . 

262.09 History: 1959 c. 226; Stats. 1959 s. 
262.09; 1963 c. 6; 1965 c. 252. 

Reporter's Notes: The rules stated in this 
section follow generally the pattern of the old 
law. Old s. 262.13 (2) provided for service by 
publication in the event either that the de
fendant's name is not known or that his ad
dress "cannot be ascertained with reasonable 
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diligence." And case law assumes that any 
means of service adequate to provide a means 
of notice for personal jurisdiction is also ade
quate as a means of notice for jurisdiction in 
rem or quasi in rem. 

Where the court is proceeding quasi in rem 
against property found in the state the action 
has been said to commence against a nonres1-
dent upon his receipt of the copy of the sum
mons and not upon the completion of the last 
required pUblication of the summons. Died
richs v. Stronach, 9 W 548. 

262.10 History: 1959 c. 226; Stats. 1959 s. 
262.10. 

Reporter's Noles: This section follows 
closely old S.· 262.02. There are three princi
pal changes. 

First, the direction to the defendant is pat
terned after the form of summons employed 
under the Federal Rules. There has been 
much criticism of the instructions given to the 
defendant in the old form of summons. 

Second, the draft cuts to 40 days the time 
within which answer must be made where 
service is by publication. Under old practice 
this period was 41 days-three weeks after 
first publication, plus 20 days. 

Third, sub. (4) gives express approval to a 
practice followed by many attorneys of pre
paring more than one original summons to 
take care of situations in which it is unclear 
whether service may be made upon the de
fendant in one county or another. By author
izing preparation of more than one original 
summons as needed in such cases, simultane
ous efforts may be made to serve the de
fendant in two or more places. 

If the suit is by or against one who is acting 
in a representative capacity the word "as" 
must be inserted between the name and the 
descriptive title. Wheeler v. Smith, 18 W 651. 

Actions by or against persons acting in a 
representative capacity should be indicated by 
the summons. Their rights are distinct from 
those which attach to them as individuals. If 
there is a variance between the summons and 
the complaint as to the capacity in which the 
defendant is sued the latter will be deemed 
irregular. Fond du Lac v. Bonesteel, 22 W 251. 

Every person is presumed to have one 
Christian and one surname. Parties should 
sue and be sued by such names. The practice 
of using an initial instead of the Christian 
name is "loose and vicious." Kellum v. Toms, 
38 W 592. 

The summons in a suit by or against part
ners should be in their individual names; but 
if it is not it may be amended. Bushnell v. 
Allen, 48 W 460, 4 NW 599. 

If there is a discrepancy in the name as 
given in the summons and the entitling part 
of the complaint and in the body of the latter 
the complaint will govern. McKinney v. 
Jones, 55 W 39, 11 NW 606, 12 NW 381. 

If there are several parties, and the initials 
used to designate them correspond with their 
Christian names, it will be assumed that the 
former stood for the latter. Zwickey v. Haney, 
63 W 464, 23 NW 577. 

Defendant may be sued in 2 names when he 
is known by either. O. L. Packard M. Co. v. 
Laev, 100 W 644, 76 NW 596. 
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Where a complaint was served with the 
summons and the copy of the summons did not 
have the signature or post-office address of 
the plaintiff's attorney but the copy of the 
complaint was signed and the cover of the 
summons and complaint contained the attor
ney's name and address, the omission of the 
signature was a mere irregularity and judg
ment entered by default was good. Harvey 
v. Chicago & N. W. R. Co. 148 W 391, 134 NW 
839. 

A summons signed by nonresident attorneys 
is irregular, but the service thereof affords the 
court jurisdiction to allow it to be corrected by 
amendment. Hammond-Chandler L. Co. v. In
dustrial Commission, 163 W 596, 158 NW 292. 

262.11 Hislory: 1959 c. 226; Stats. 1959 s. 
262.11. 

Reporler's Notes: The form departs from 
the form authorized under old s. 262.03 and 
follows the form of summons employed under 
the Federal Rules. The several provisions set 
forth in brackets in sub. (1) are designed as 
alternatives to fit the manner in which the 
summons is served for personal jurisdiction 
or jurisdiction in rem or quasi in rem. See ss. 
262.06, 262.09 and 262.12. 

It is not a fatal defect that the style of a 
summons is "state of Wisconsin", instead of 
"the state of Wisconsin." Mabbett v. Vick, 53 
W 158, 10 NW 84. 

262.12 History: 1959 c. 226; Stats. 1959 s. 
262.12. 

Reporter's Notes: This section is largely a 
consolidation and restatement of old ss. 
262.05, 262.06 and 262.13. This section con
tinues the old practice of permitting service 
within the state in personal actions of a sum
mons without a complaint, but requires in 
other cases that a copy of the verified com
plaint accompany the summons. 

On verification of pleadings see notes to 
263.24; and on form of verification see notes to 
263.25. 

See note to 262.16, citing Milwaukee County 
v. Schmidt, Garden & Erikson, 35 W (2d) 33, 
150 NW (2d) 354. 

The word "shall" as used in 262.12 (1), 
Stats. 1967, does not contemplate mandatory 
dismissal of an action under any and all cir
cumstances where the complaint is not timely 
served pursuant to demand, but means that 
dismissal is warranted where there is no mo
tion for extension of time or factual basis es
tablished for the exercise of judicial discre
tion. Ebert v. Kohl's Food Stores, 42 W (2d) 
247, 166 NW (2d) 169. 

262.13 History: 1959 c. 226; Stats. 1959 s. 
262.13; Sup. Ct. Order, 20 W (2d) v; 1965 c. 
252. 

Reporter's Noles: Sub. (1) (a) follows 
closely the language of the first sentence of 
old s. 262.04. The change is primarily to clar
ify the application of the filing provisions to 
cases in which personal or substituted per
sonal service could be made outside the state 
under the provisions of old s. 262.13 (4). 

Sub. (1) (b) adopts the requirement of old 
s.262.13 (3) which required that the summons 
and a verified complaint must be filed prior 
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to the first publication and prior to the mail
ing. 

Sub. (2) restates the last sentence of old s. 
262.04 except that it allows regular motion 
costs (now up to $10-see old s. 271.07) in
stead of the $5 provided in old s. 262.04. 

Unless the plaintiff pays the state tax and 
costs the right of any defendant to a dismissal 
of the action is absolute under sec. 2632, R. S. 
1878. Matthes v. Thompson, 83 W 565, 53 NW 
843. 

The enclosing of the original summons in 
the sealed envelope containing a discovery 
deposition which was filed with the clerk, but 
as to which no tax or fees were paid, does not 
constitute a filing under 262.13 (3). The no
tice of the hearing pursuant to which 262.13 
(3) was adopted was sufficient. Mosing v. 
Hagen, 33 W (2d) 636, 148 NW (2d) 93. 

Where plaintiff in an action for personal in
juries served her summons and complaint a 
day before the statute of limitations had run, 
but failed to file the summons and pay the 
clerk's fee and suit tax within a year after 
such service, general appearance of the de
fendants within that time did not avoid the 
effect of 262.13 (3); hence the action was 
properly dismissed for noncompliance there
with. Fehrenbach v. Fehrenbach, 42 W (2d) 
410, 167 NW (2d) 218. 

262.14 History: 1959 c. 226; Stats. 1959 s. 
262.14. 

Reporter's Notes: This section largely re
states old ss. 262.07 and 262.11. 

262.15 History: 1959 c. 226; Stats. 1959 s. 
262.15. 

Reporter's Noles: This section codifies sev
eral matters of general law which have not 
previously been codified. 

Sub. (1) restates earlier law. 
Sub. (2) changes in theory but not substan

tially the practice under old law. Under old 
law it was assumed that service by publi
cation did not commence the action until 
three weeks have passed since the date of 
first publication. The defendant had 20 days 
after the action was commenced in order to 
appear and defend. This meant that a total 
of 41 days had to elapse following the date of 
first publication before a default could be 
taken against a defendant served by publica
tion. Under sub. (2) of this section, the action 
is commenced as of the day of first publica
tion, and the court has control over the case 
from that point on. The defendant who has 
been served by pUblication has 40 days after 
the date of first publication in which to ap
pear and defend under s. 262.10 (2) (b). This 
matter is discussed further in the notes fol
lowing s. 262.10. 

262.16 History: 1959 c. 226; Stats. 1959 s. 
262.16. 

Reporter's Notes: This section follows close
ly old s. 262.17 but does introduce one sub
stantial change in the practice under that 
section. Under old s. 262.17, objections to per
sonal jurisdiction were triable without a jury 
only where no issue of fact was raised in con
nection with the jurisdictional objection. The 
proposed section provides that all issues of fact 
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and law raised by objection to the exercise of 
personal jurisdiction are triable to the court 
without a jury. Questions of fact going to the 
matter of the court's jurisdiction over the par
ties are matters which may be regarded as 
preliminary to the merits of the cause itself. 
Federal courts generally follow the rule that 
all fact issues preliminary to the merits of the 
action are tried without a jury even though 
the Seventh Amendment guarantees a jury 
trial on the merits of the common law cause 
sued upon. The facts found for jurisdiction 
purposes are not binding on the parties in the 
trial of the action upon the merits. The op
eration of this rule in the federal courts is dis
cussed in 5 Moore's Federal Practice 290-295 
(2d ed. 1951). A majority of the states in 
which the jury trial question as to matters 
preliminary to the merits has been raised 
have followed the federal practice. See 170 
ALR 383 and subsequent ALR Blue Book cases 
related to the original annotation. Such a 
trial to the court of preliminary matters is 
almost certainly allowable under the lan~ 
guage of the Wisconsin Constitution provided 
the parties are free in the trial of the action 
upon the merits to relitigate the same issue of 
fact for purposes of the merits. 

A special appearance cannot be made gen
eral by adding conditions not asked for. Up
per Mississippi T. Co. v. Whittaker, 16 W 220. 

Appearance by an attorney will be deemed 
to be general unless it expressly appears that 
the intention was otherwise. Cron v. Krones 
17 W 401. ' 

The same rules and presumptions apply to 
municipalities and corporations as to natural 
persons concerning the authority of those who 
represent them in the courts, and these repre
sentatives have the same authority to bind 
their principals by their acts as have the rep
resentatives of natural persons. Shrouden
beck v. Phoenix Ins. Co. 15 W 700; Congarv. 
Galena & C. U. R. Co. 17 W 477. 

Appearance of a defendant as a witness for 
a garnishee in an action is not an appear
an~e in the action by defendant. Beaupre v. 
Bl'lgham, 79 W 436, 48 NW 596. 

Jurisdiction over the person of the princi
pal defendant in garnishment does not result 
from his appearance for the purpose of claim
ing that the money due him from the garni
shee was exempt. State ex reI. Weber v. 
Cordes, 87 W 373, 58 NW 771. 

A motion by a garnishee to set aside a judg
ment on the ground that he is not indebted to 
the defendant is a general appearance. Wick
ham v. South Shore L. Co. 89 W 23, 61 NW 
287. 

A notice by an attorney that he appeared 
specially for the purpose of moving that serv
ice of the summons be vacated and the action 
dismissed with costs was a special appear
ance. Kingsley v. Great Northern R. Co. 91 
W 380, 64 NW 1036. 

A general appearance after substituted serv
ice gives personal jurisdiction, changing the 
suit from one in rem to one in personam. 
Luetzke v. Roberts, 130 W 97, 109 NW 949. 

When the authority of an attorney to act in 
the course of a lawsuit becomes an issue, the 
authority is presumed in the first instance, 
but the burden which is on the party denying 
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the authority, to overcome the presumption 
by evidence that is clear, satisfactory, and 
convincing, may be sustained by the submis
sion of uncontradicted evidence that the ac
tion of the attorney was not authorized. Mul
lins v. LaBahn, 244 W 76, 11 NW (2d) 519. 

In a garnishment action, the filing of a 
surety bond, entitled in the principal action, 
and stating that the summons had been duly 
served and a named third party summoned as 
garnishee, and that the principal defendant 
was offering to permit the plaintiff to take 
judgment in the principal action against him 
and the sureties not to exceed a designated 
sum (pursuant to which filing the garnishee 
was released), constituted a general appear
ance on behalf of the principal defendant and 
gave the court jurisdiction for all purposes, 
although such bond was not signed by the 
principal defendant but by an attorney in fact 
for a surety company not a party to the ac
tion, and the court subsequently held the doc
ument of no value and reinstated the garnish
ment action. Ashmus v. Donohoe, 272 W 234, 
75 NW (2d) 303. 

Where, after judgment against an individ
ual, plaintiff brought order to show cause 
why title of action should not be amended to 
include a corporation under whose name de
fendant was doing business, the corporate 
president presented an affidavit that defend
ant had no interest in the corporation and 
that the corporation had not been served, this 
constituted a general appearance by the cor
poration. R. B. General Trucking v. Auto 
Parts & Service, 3 W (2d) 91, 87 NW (2d) 863. 

Where the court, on the application of the 
defendant husband, reinstated an action for 
divorce after having previously dismissed it 
for want of prosecution, the plaintiff wife 
waived her objections to the jurisdiction of 
the court by her general appearance on the 
date ultimately set for trial, and by proceed
ing to trial. Vishnevsky v. Vishnevsky, 11 W 
(2d) 259,105 NW (2d) 314. 

After a defendant has joined in his answer 
his objection to jurisdiction and his defenses 
on the merits, any subsequent appearance by 
him to prepare for or to go to trial on the 
merits does not constitute waiver of his objec
tion to jurisdiction over his person. Punke v. 
Brody, 17 W (2d) 9, 115 NW (2d) 601. 

The permission afforded in 262.16 (2) to 
combine in an answer objection to the per
sonal jurisdiction of the court with defenses 
to the merits does not prohibit or prevent a 
defendant from making a general appearance 
under 262.16 (1) prior to answering, demur
ring, or making a motion which presents ail 
objection to the jurisdiction of the court, for 
an appearance and a pleading are distinct and 
separate. Service of a notice of retainer and 
appearance constituted a general appearance. 
McLaughlin v. Chicago, M., St. P. & P. R. Co. 
23 W(2d) 592, 127 NW (2d) 813. 

Where a defendant served outside the state 
wishes to object on the ground of lack of per
sonal jurisdiction and also to demur to the 
complaint as failing to state a cause of action, 
he cannot raise the jurisdiction question by 
demurrer. He should serve a motion, with 
supporting affidavits, with the demurrer. 
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Pavalon v. Thomas Holmes Corp. 25 W (2d) 
540, 131 NW (2d) 331. 

Where only a summons was served out
side the state in violation of 262.12 (1) (b) but 
defendant by letter demanded a copy of the 
complaint, the defendant waived his right 
to object and could not do so after the com
plaint was served. Milwaukee County v. 
Schmidt, Garden & Erikson, 35 W (2d) 33, 150 
NW (2d) 354. 

Where personal jlu'isdiction over the secre.~ 
tary of state was obtained by a city but the 
former, in demurring.to the complaint, made 
no objection to the personal jurisdiction of 
the court as provided by 262.16 (2), the fail
ure to do so constituted waiver of the defense 
of sovereign immunity. Kenosha v. State, 35 
W (2d) 317, 151 NW (2d) 36. . 

262.16 (2), which permits a pleader to com
bine a special appearance (contesting the 
court's jurisdiction over the person) with de
murrer and defenses, was created so that a 
defendant could contest plaintiff's claim and 
at the same time object to the court's jurisdic
tion. Bottomley v. Bottomley, 38 W (2d) 150, 
156 NW (2d) 447. 

Consistent with the underlying intent of 
262.16, Stats. 1967, where a foreign corpora
tion is sei'ved within this state with a sum
mons and affidavit of discovery in aid of 
pleading, and both personal jurisdiction and 
the propriety of discovery are challenged, it 
is proper to raise the jurisdictional issue by 
motion along with a motion to limit or quash 
discovery. Stroup v. Career Acad. of Dental 
Tech. 38 W (2d) 284, 156 NW (2d) 358. 

Personal jurisdiction: waiver doctrine. 51 
MLR 113. 

262.17 Hisfory: 1959 c. 226; 1959 c. 660 s. 
72; Stats. 1959 s. 262.17; 1965 c. 252. 

Reporter's Notes: This section is patterned 
closely after old s. 262.16. The provision, 
added in 1957, c. 487, which permitted con
stables to prove by .certificate rather than 
affidavit the service made by them, has been 
omitted for the reason that it appears diffi
cult in theory to extend to constables, but 
withhold from city policemen, etc., the sarrie 
authority. All such peace officers, to the 
extent that they have been deputized by a 
sheriff, are enabled to prove their service 
by certificate rather than by affidavit. 

As between the parties the rule is that the 
return is conclusive. Frederick v. Clark, 5 W 
191. See also Carr v. Commercial Bank, 16 
W50. . 

Under sec. 65, ch. 98, R. S. 1849, facts re
quired must be stated in the affidavit, and 
also the. connection of affiant with the news
paper. Hill v. Hoover, 5 W 354. 

There must be a distinct statement as to the 
time of service. Wendell v. Durbin, 26 W 
390. 

The requirement that if the service is not 
personal it shall be stated with whom the copy 
was left is complied with by stating that it 
was left "in presence of". a proper specified 
person. Lewis v. Hartel, 24 W 504. 

Evidenc.e of proper service by publication 
may be filed by leave of court after an appeal 
has been taken as of the day judgment was 
entered. Sueterlee v. Sir, 25 W 357. . 
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In an action against 2 defendants an affi
davit that service was had on one to the af
fiant "known as the defendant therein 
named" is insufficient. Grantier v. Rose
crance, 27 W 488. 

The presumption is that one who makes an 
affidavit that he is the publisher and that 
the notice specified was published in his pa
per for the time required had knowledge of 
the facts. Hart v. Smith, 44 W 213. 

Where the motion papers for an amended 
return were submitted after the decision of 
the case it was too late to make such an 
amendment of the record as would cure the 
error. The defect was jurisdictional and could 
not be cured. Hall v. Graham, 49 W 553 5 
NW943. ' 

The practice of permitting service of proc
ess by other than an officer of the court and 
the law is a relaxation of the common-law 
rule; and the presumption indulged in when 
it is made by such an officer is not permissi
ble in other cases. Hall v. Graham, 49 W 553, 
5NW943. 

If the time of service is not given in the 
body of the affidavit it will be presumed that 
it was made on the date given in the jurat. 
It must appear that the person who made 
service knew that the person served was the 
defendant mentioned in the summons. Reed 
v. Catlin, 49 W 686, 6 NW 326. 

Unless the place of service is named there 
is no jurisdiction. Weis v. Schoerner, 53 W 
72, 9 NW 794. See also Zwickey v. Haney, 63 
W 464, 23 NW 577. 

Exactness is required in a return when 
service has been made by substitution. 
Rehmstedt v. Briscoe, 55 W 616, 13 NW 687. 

An appellate court may permit an amend
ment of the record so that it will show good 
service. Rehmstedt v. Briscoe, 55 W 616, 13 
NW 687. See also Moyer v. Cook, 12 W 335. 

It must appear that the summons was left 
with as well as delivered to defendant. Wil
kinson v. Bagley, 71 W 131, 36 NW 836. 

If due personal service of a summons is 
admitted with knowledge that it was not 
signed by a licensed attorney the defendant 
cannot allege that there was no service oe
cause of the absence of such signature. Pren
tice v. Stefan, 72W 151, 39 NW 364. 

An affidavit which uses the words that the 
persons served are all "personally known to 
him" (the affiant who made the service) "and 
are the identical persons named in said sum
mons as defendants therein" is good. German 
Mut. Farmer Fire Ins. Co. v. Decker, 74 W 
556, 43 NW 500. 

An affidavit which shows publication in the 
Eau Claire Daily Leader shows a compliance 
with an order directing the publication of the 
summons in the "Daily Leader." It was oth
erwise as to the proof of the time during 
which publication should be made, the state
ment being that the same was printed and 
published in such newspaper "6 weeks suc
cessively, commencing," etc. Frisk v. Reigel· 
man, 75 W 499, 43 NW 1117, 44 NW 766. 

The court takes judicial notice of the name 
of the sheriff of the county in which it sits 
Hence, a return signed "M. B., by J. L. R.' 
deputy sheriff," is in due form and is pre: 
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sumptively correct. Martin v. C. Aultman & 
Co. 80 W 150, 49 NW 749. 

A statement that service was made upon 
M: May 1st, and lfPon "!'f. May 2d, by deliv
ermg to and leavmg WIth them a certified 
copy of the summons, shows that each of 
th~m was served. Keith Brothers & Co. v. 
StIles, 92 W 15, 64 NW 860, 65 NW 860. 

An affidavit of service of summons upon a 
defendant corporation, which stated that the 
summons was delivered to an officer of de
fendant and that the affiant knew that the 
person served was such officer of the compa
ny, does not show a service within the gov
erning statute. Affidavit should state that the 
person served was known to be the defendant 
mentioned in the summons. Kernan v. 
Northern P. R. Co. 103 W 356,79 NW 403. 

Proof of service attached to a summons and 
containing a statement that the signer served 
the summons on the defendant, naming him 
and that he knows the person so served t~ 
be the identical person named as defendant 
in such paper, complies with sec. 2642 Stats. 
1898. Porath v. Reigh & Salentine Co.' 112 W 
433, 88 NW 315. . 
. Where a sheriff's return shows a legal serv
ICe upon the dElfendant, the showing made 
upon a motion to set aside the service must be 
most satisfactory. Illinois S. Co. v.Dettlaff 
116 W 319, 93 NW 14. ' 

Where the affidavit states that the person 
making the service knew the persons so served 
to be the identical persons named as the de
fendants in ~he ;;tbove action, the requirement 
that the affIdaVIt state that the person knew 
t~e per~ons served to be the persons men
tIone4 m the summons was complied with. 
SchmIdt v. Hoffman, 126 W 55, 105 NW 44. 

262.18 History: 1959 c. 226; Stats. 1959 s. 
262.18. 

Reporter's Notes: This section is largely 
new bu.t is to be compared with old s. 262.13 
(1) WhICh callEld for detailed proofs as to 
grounds for service by publication or service 
personally outside the state upon a defendant 
who failed to appear in the action. The last 
sentence of old s. 262.13 (1) provided that 
such proofs made against nonappearing de
fen.dants "shall be conclusive in all collateral 
actIOns and procedures." So far as the sen
tence limits the defendant's remedies in Wis
consin to proceedings to reopen the default 
judgment in the court which entered the 
judg~ent, the provision probably offends 
:rlOthmg in the federal constitution. But it 
seems clear that a nonappearing defendant IS 
free to attack collaterally a personal judg
ment on grounds that the court which ren
dered it lacked either jurisdiction of the sub
ject matter or jurisdiction over the person 
of the defendant. See, for example, Pennoy
er v. Neff, 95 US 714 (1877) and Baldwin v 
Iowa State Travelling Men's Ass'n, 283 US 
522 (1931). The n~w section takes no position 
on the effect owmg proofs of jurisdictional 
questions against the parties who make no ap
pearance in the action. 

262.19 History: 1959 c. 226' Stats 1959 s· 
262.19. ' . . 

Reporter's Notes: This section is new. Its 
purpose is to permit trial of a cause in an-
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other state upon a convincing showing that 
trial of the cause in Wisconsin is so incon
venient that substantial injustice is likely to 
result. The section makes this relief available 
on motion to any party-to a defendant upon 
a cause brought by a plaintiff, or to a 
plaintiff on a defendant's counterclaim. Re
lief, if granted, is a stay of further proceed
ings on the cause upon a condition that the 
moving party will consent to suit upon that 
cause in a more convenient forum. If a stay 
is granted, the Wisconsin court retains juris
diction over the cause and the parties in or
der that further action may be taken, if neces
sary, to do justice between the parties. 

No statute or case decision has been found 
which is precise authority for this section. 
However, it borrows heavily from two well 
established judicial ideas-the doctrine of 
forum non conveniens, and from statutes au
thorizing transfer of a case from one venue 
to another within the same judicial system
and the validity of the section seems free 
from constitutional doubt. 

DoctTine of FOTum Non Conveniens. 
The doctrine of forum non conveniens as

sumes that a plaintiff could have brought his 
action in anyone of two or more states. In 
other words, the assumptions are (1) that the 
cause of action is transitory; (2) that the de
fendant is amenable to process in two or more 
states; and (3) that in each of those states 
venue can be laid in a court having jurisdic
tion over the subject matter. 

The doct.rine also assumes that any forum 
which the plaintiff might have selected has 
discretion to dismiss the action when it ap
pears that the cause can be tried more con
veniently and justly in another state. Much 
doubt has been expressed on the question 
whether a court has any inherent discretion 
to dismiss a case within its own venue and 
jurisdiction.requirements. The remedy of dis
missal is harsh, and in fact is no remedy on the 
merits of the case at all. The plaintiff is com
pelled to start over in another state, something 
he may not always be able to do, even though 
the dismissal was based upon that assumption. 

Another limitation upon the power of a 
state to dismiss actions brought by citizens 
of other states flows from Art. IV, s. 2, of the 
Constitution of the United States, which pro
vides that "The citizens of each state shall be 
entitled to all the privileges and immunities 
of citizens in the several states." The U.S. 
Supreme Court early held that corporations 
are not "citizens" within the meaning of the 
clause, Bank of Augusta v. Earle, 13 Peters 
519 (US, 1839), and thereafter states were 
sustained in imposing severe restrictions upon 
the· use of their courts by foreign corpora
tions. See generally Henderson, The Position 
of Foreign Corporations in American Consti
tutional Law (1918), particularly pp. 178-187. 
. It was not until 1929 that the Supreme 

Court first· passed upon the application of 
Privileges and Immunities clause to state re
strictions on the use of state courts by natural 
persons. But prior to that time the belief had 
been pretty general that the Privileges and 
Immunities clause compelled a state to grant 
more or less free access to its courts to citi-
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zens of other states. The Supreme Court 
had occasionally said so in dicta and several 
state courts (Wisconsin included: see Eingart
ner v. Illinois Steel Co., 1896, 94 W 70, 68 NW 
664; State ex reI. Smith v. Belden, 1931, 205 W 
158, 236 NW 542) relied on these dicta and 
flatly held that citizens of other states en
joyed the same court privileges as local citi
zens. On the other hand, courts in New York 
and South Carolina had long given the Privi
leges and Immunities clause a more restrictive 
interpretation. These courts held that the 
clause merely prevented state discrimina
tions based on citizenship-and that it did not 
prevent a state from denying privileges to 
nonresidents which it granted to its own resi
dents. Robinson v. Oceanic Steam Nav. Co. 
112 NY 315, 19 NE 625 (1889); Collard v. Beach, 
81 App. Div. 582, 81 NYS 619 (1903); Central 
R. Co. v. Georgia Co. 32 So. Car. 319, 11 SE 
192 (1890). 

This distinction that a state could dis
criminate in favor of its "residents" (though 
not in favor of its "citizens") has been sub
jected for a long time to much criticism as a 
mere "verbalism" to get around the Privileges 
and Immunities clause. 17 Harv. L. Rev., 54, 
55 (1903); see also Meyers, The Privileges and 
Immunities of the Several States, 1 Mich. L. 
Rev. 364, 382 (1903). But verbalism or not, 
the distinction has won acceptance in the Su
preme Court. It was accepted first. in La 
Tourette V. McMaster, 248 US 465 (1919), 
where a South Carolina statute excluding 
nonresidents from serving as· insurance 
brokers in the state was sustained over 
the objection that the statute discrimin
ated in favor of South Carolina citizens. The 
Court observed that the words "resident" and 
"citizen" had different legal meanings and 
that state discrimination in favor of its res
idents, using that word in its ordinary legal 
sense, did not violate the Privileges and Im
munities clause. In 1929 the Court relied 
upon the La Tourette decision to affirm the 
power of New York to close its courts to suits 
on foreign causes of action brought by nonres
idents against foreign corporations. Douglas 
v. N. Y. N. H. & H. R. Co., 279 US 377 (1929); 
and see Missouri ex reI. Southern R. Co.· v. 
Mayfield, 340 US 1 (1950) for a more recent ap
plication of the doctrine that a state does not 
violate the Privileges and Immunities. clause 
by discriminating against nonresidents in the 
exercise of its judicial jurisdiction. The pres
ent rule boils down to this: it is only when a 
state bases its discrimination on the citizen
ship of the parties that the Privileges and Im
munities clause is involved. 

Other federal constitutional limitations also 
influence the exercise of state. discretion to 
decline hearing a case within the jurisdiction 
and venue of its courts. The Full Faith and 
Credit clause of Art. IV, s. 1, compels a state 
to exercise jurisdiction where the only reason 
for refusal is that the cause of action arose 
under the statutes of a sister state. Hughes 
v. Fetter, 341 US 609(1951). And apparently 
the Full Faith and Credit clause requires a 
state to entertain an action arising under 
the statutes of a sister state whenever there 
is any substantial justification for bringing 
the action in the state. See First Nat'l Bank 
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v. United Air Lines, 342 US 396 (1952). The 
Fourteenth Amendment doubtless imposes 
limitations, too: Due process requires that the 
discretion to dismiss the action must be exer
cised according to some rational basis; and 
the Equal Protection clause may become in" 
volved, particularly if the discretion relies 
upon racial or religious classifications. Ap
parently the Commerce clause imposes some 
limitations, especially where the state tends 
to make access to its courts so easy that 
maintenance there of litigation imported by 
nonresidents operates as a burden on com
merce among the states. Davis v. Farmers 
Co~op Equity Co. 262 US 312 (1923). 

But even with all these constitutionallimi
tations considered, there remains to a state 
today a considerable range of discretion to 
dismiss cases within the jurisdiction and ven
\Ie of its courts upon the ground that trial in 
the state is inconvenient and unjust. The doc
trine under which this discretion is exercised 
is generally known now as the doctrine of 
forum non conveniens, a name given the rule 
in a widely cited law review article in 1929. 
Blair, The Doctrine of Forum Non Conven
iens in Anglo-American Law,29 Col. L. Rev. 
1 (1929). Blair's central thesis was that 
courts possessed an inherent discretion to dis
miss cases within their jurisdiction when it 
appeared that local trial would be unjust and 
inconvenient; and he cited a number of cases 
in which that kind of discretion had been ex
ercised, including even a few cases in which 
the term "forum non conveniens" had been 
used. 
. The term "forum non conveniens" appeared 
to stick. By 1934, the United States Supreme 
Court asserted in dicta that a state "may in 
appropriate cases apply the doctrine of forum 
non conveniens." Broderick v. Rosner, 294 US 
629, 643 (1935). In a dissenting opinion writ
ten in 1941, Mr. Justice Frankfurter spoke of 
"the familiar doctrine of forum non conven
iens" that had become "firmly imbedded in 
our law." Baltimore & Ohio R. Co. v. Kep
ner, 314 US 44, 55-56 (1941). But if familiar 
and firmly imbedded, the doctrine is even 
now not accepted in a numerical majority of 
the states. Professor Barrett concluded in 
1947 that it had not even been considered in 
most states, had been rejected in some, and 
was then in general operation only in the fed
eral courts and the courts of half a dozen 
states - Florida, Louisiana, Massachusetts, 
NeW Hampshire, New Jersey and New York. 
Barrett, The Doctrine of Forum Non Conven
iens, 35 Calif. L. Rev. 380, 388-89 (1947). 
. Since 1947 the doctrine has won general 

recognition in at least five more states: Cali
fornia, Illinois, Minnesota, Oklahoma and 
Utah-and a sixth state, Missouri, applies it 
for foreign, nonstatutory torts involving non
resident parties, but rejects it for cases 
brought under the Federal Employers Liabil
ity Act. California: Price v. Atchison, T. & 
S. F. R. Co., 42 Cal. (2d) 577, 268 P (2d) 457 
(1954); Illinois: Whitney v. Madden,. 400 Ill. 
185, 79 NE (2d) 593 (1948); Minnesota: John
son v. C. B. $z Q. R. Co. 243 Minn. 58, 66 NW 
(2d) 763 (1954); Oklahoma: St. L. S. F. R. Co. 
v. Superior Ct., 276 P (2d) 773 (1954); utah: 
doctrine recognized, but not applied in Moon-
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ey v. D. R. G. W. R. Co. 118 Utah 307, 221 P 
(2d) 628 (1950); and Missouri: Applied to for
eign nonstatutory tort in Elliott v. John
ston, 365 Mo. 881, 292 SW (2d) 589 (1957) and 
held inapplicable to Federal Employers Lia
bility Act cases in State v. Mayfield, 362 Mo. 
101, 240 SW (2d) 106 (1951). 

The doctrine of forum non conveniens has 
been applied in federal courts since 1947. 
Koster v. American Lumbermens Mutual 
Cas. Co., 330 US 518 (1947); Gulf Oil Corp. v. 
Gilbert, 330 US 501 (1947). Congress, the fol
lowing year, removed the need to apply the 
doctrine to the bulk of cases arising in Dis
trict Courts by providing for a transfer of 
venue from one district or division to an
other "for the convenience of parties and wit
nesses, in the interest of justice." 28 U. S. C. 
s. 1404 (a) (1948). This venue transfer stat
ute differs from the doctrine of forum non 
conveniens both in theory and practice. 
Transfer to another venue will be allowed on 
a lesser showing of inconvenience than re
quired to justify dismissal under forum non 
conveniens, Norwood v. Kirkpatrick, 349 US 
29 (1955). And federal jurisdiction is retained 
over the transferred case and the parties, thus 
preserving the action against the running of 
the statute of limitations and removing the 
harshest effects of the forum non conveniens 
doctrine. But dismissal on grounds of forum 
non conveniens may still result where trans
fer is impossible because the appropriate fo
rum is in a foreign country. See Harrison v. 
United Fruit Co. 141 F Supp. 35 (S.D., N. Y. 
1956). . 

The criteria for dismissing a case under 
the doctrine of forum non conveniens have 
been the subject of considerable discussion 
and variance of view. Broadly, it is agreed 
that the doctrine applies only in exceptional 
circumstances and that its object is to pro
mote the ends of convenience and justice. 
Within these broad terms, the trial court has 
much discretion in deciding whether to dis
miss a case and, where the doctrine operates, 
appellate courts have shown some hesitation 
to interfere with the exercise of trial court 
discretion for fear that the doctrine might 
thereby be converted into a new ground for 
appeal, delay, and inconvenience. 

But precise standards for applying the doc
trine have not emerged from the cases to 
date. Indeed, the equitable nature of the doc
trine makes exact formulation of standards 
difficult-and probably unwise-in view of 
the many factors which may be relevant to 
the decision. The idea that the doctrine ap
plies only to exceptional cases seems to 
mean that the moving party carries the bur
den of persuading the court to dismiss the 
case. Apparently, too, both convenience and 
justice must be considered in deciding wheth
er to apply the doctrine; where the question 
has arisen, it has been held that mere con
venience of the parties and witnesses is not 
enough. Thistle v. Halstead, 95 N. H.· 87 
(1948). 

Nor is it enough for the moving party to 
show that trial at the forum will be incon
venient and unjust; rather it must be· shown 
that, all things considered, trial elsewhere is 
both more convenient and more jtlst. "But 



262.19 

unless the balance is strongly in favor .of the 
defendant, the plaintiff's choice of forum 
should rarely be disturbed." Gulf Oil Corp. v. 
Gilbert, 330 US 501, 508 (1947). An interest
ing application of this is .found in Bagarozy 
v. Meneghini, 8 Ill. App. (2d) 285, 131 NE (2d) 
792 (1955). There the defendant, an opera 
singer domiciled in Italy, was served in Chi
cago while on tour, charged with breach of a 
contract made in and governed by the laws 
of New York. The defendant was not amen
able to process in New York and argued that 
the Illinois court should dismiss the action 
to permit. the case to be tried in Italy. The 
plaintiff was a resident of New York and it 
seems. likely that the Illinois court would 
have allowed the dismissal had the defendant 
been willing to stand trial in New York. The 
defendant's insistence upon trial in Italy was 
another matter, and the Illinois court was 
not persuaded that she had demonstrated 
that the balance was strongly in her favor on 
the question of convenience and justice. 

Many other factors are relevant to this 
process of balancing the interests affecting 
the convenience and justice of the place of 
trial. Residence of the parties is relevant 
but does not alone control the decision to 
dismiss unless that decision is otherwise in 
balance. "It is true that under the doctrine 
an action by or against a resident will ordi
narily not be dismissed as being [in] an in
convenient forum, but it is also true that 
ordinarily an action by or against a non
resident will not be dismissed as such." Gore 
v. U. S. Steel Corp. 15 N. J. 301, 104 A. (2d) 
670, 676 (1954). 
. The distance from the forum to the place 
where the cause of action arose is relevant, 
particularly when considered in terms of the 
cost, difficulty (and, occasionally, impossi
bility) of obtaining proof at the forum of 
material issues which might be readily ob
tainable in the court of another state. But 
distance from the forum will not justify a 
dismissal where the moving party fails to 
show that trial elsewhere will not be both 
more convenient and more just than at the 
forum. Thistle v. Halstead, 95 N. H. 87 (1948); 
Ramsey v. Chicago Great Western R. Co. 
247 Minn. 217, 77 NW (2d) 176 (1956). 

The fact that the result at the forum might 
be different from that obtained at a mor,e 
convenient place of trial is a factor which 
seems to weigh heavily in favor of dismissal. 
So dismissal has been ordered where it ap
peared likely that the conflict of laws rule at 
the forum would produce a result different 
from the one obtainable in the more con
venient court. Universal Adjustment Corpo
ration v. Midland Bank, 281 Mass. 303, 184 
NE 152 (1933). Dismissal has also been al
lowed to prevent forum shopping for higher 
jury verdicts, as in tl).e case commenced 
against a Pennsylvania corporation by a Vir
ginia resident who carried his Virginia tort 
action 400 miles to New York in the hope of 
a larger verdict than he would have obtained 
at the scene of his loss. Gulf Oil Corp. v. 
Gilbert, 330 US 501 (1947). And New Jer-. 
sey has struck the balance of conveniemce 
and justice in favor of dismissing an action 
commenced against a New Jersey corporation 
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by an Alabama Negro who imported a wrong
ful death action from Alabama to avoid a 
southern jury verdict which allegedly would 
discriminate against Negro plaintiffs. Gore 
v. United States Steel Corporation, 15 N. J. 
301, 104 A. (2d) 670 (N. J. 1954). 

There is considerable dispute about the 
handling of the cause imported to take ad
vantage of less crowded dockets at the forum. 
As a matter of justice between the parties, 
the proper choice would be the court where 
the least delay occurred. But arguing from 
the proposition that it is not the duty of a 
state to relieve against court congestion in 
other states, it has been said that it is proper 
to consider, as a matter of public interest, the 
burden which imported litigation imposes up
on local taxpayers, local jurors, and the dock
ets of local courts. This view has the support of 
the United States Supreme Court. Gulf Oil 
Corp. v. Gilbert, 330 US 501 (1947). utah 
has said that the burden resulting from im
ported litigation should be considered only in 
the event that the burden "becomes such as 
to interfere seriously with the business of the 
courts." Mooney v. D. R. G. W. R. Co. 118 
Utah 307, 343, 221 P. (2d) 628 (1950). Califor
nia indicates that the "expense and burden 
resulting to local taxpayers, courts, and jurors, 
of providing a forum for the trial of imported 
cases also weighs against the plaintiffs," ap
parently in every case. Price v. Atchison, T. 
& S. F. R. Co. 42 Cal. (2d) 577, 586, 268 P. (2d) 
457 (1954). But the Utah and California rules 
merely indicate when it is appropriate for 
the forum to consider the burden imposed by 
imported litigation-and in neither instance 
is there indication as to the weight this factor 
is to be given in comparison with others also 
relevant. Despite the apparent sharp doctrin
al split just indicated, it is not clear that the 
doctrine of forum non conveniens will operate 
to produce more dismissals in one state than 
the other. As Justice Jackson has shrewdly 
observed, "experience has not shown a judicial 
tendency to renounce one's own jurisdiction 
so strong as to result in many abuses." Gulf 
Oil Corp. v. Gilbert, 330 US 501, 508 (1947). 

Transfer of Venue Statutes. 
Most of the factors which are relevant to 

the transfer of a cause from one venue to an
other in the same judicial system are .relevant 
to the question of dismissing a cause on forum 
non conveniens grounds. A discussion of 
statutes authorizing transfer of venue follows. 

Existing Wisconsin venue statutes provide 
numerous grounds for transferring a transi
tory civil action from one venue to another. 
One such ground enables the court to order 
transfer "when the convenience of witnesses 
and the ends of justice would be promoted." 
Wis. Stat. s. 261.Q4 (2) (1957). This provision 
merely authorizes transfer, and a court in 
which venue is not proper cannot retain the 
cause on the ground that doing so would best 
serve convenience and justice. Meiners v. 
Loeb, 64 W 343, 25 NW 216 (1885). But a 
court in. which venue is proper may, on 
grounds of convenience and justice, transfer 
the cause to any county, whether that county 
would have been a proper venue for commenc
ing the action or not. Maher v. The Davis & 
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Starr Lumber Co.,' 86 W 530, 57 NW 357 
(1893). Orders granting or denying transfer 
of venue are not appealable under Wis. Stats. 
s. 274.33 (1957). See Evans v. Curtiss, 98 W 
97, 73 NW 432 (1897), holding that an 01'
del; changing venue for convenience of. wit
nesses is not appealable; and Sanders v. Ger
man Fire Ins. Co. 126 W 172, 105 NW 787 
(1905), holding that an order denying transfer 
is not appealable. The question whether to 
transfer on grounds of convenience and justice 
is a matter within the sound discl'etion of the 
trial court, but refusal of a court to exercise 
any discretion may be challenged on appeal 
from judgment, Sanders v. German Fire Ins. 
Co. 126 W 172, 105 NW 787 (1905) or, in ex
treme cases, by seeking a writ of mandamus 
or certiorari in the court exercising super
intending control over the trial· court. See 
generally Review of Non-Final Venue Rul
ings in Wisconsin-Certiorari or Mandamus, 
1954 WLR 306 (1954). 

As noted earlier, it has been possible since 
1948 for federal district courts to transfer a 
cause to another district or division "for the 
convenience of parties and witnesses, in the in
terest of justice." 28 U.S.C. s. 1404 (a) (1948). 
Orders allowing or denying transfer are not 
directly appealable in the federal system and 
-as is true in Wisconsin-are reviewable only 
on appeal froni judgment or, in extraordinaJ;'y 
cases, by writ of mandamus issued froni a cir
cuit court of appeals. See The Scope, Effect 
and Review of Orders Under Section 1404 (a), 
8 Stanford L. Rev. 388 (1956). The language 
of s. 1404 (a) limits transfer "to any other dis
trict or division where [the action] might have 
been brought." But it has been held that even 
though the defendant is not amenable to pro
cess in the district of the transferee court, or 
even though the venue cannot be properly laid 
in the transferee court, transfer may be 
granted where the defendant consents. Para
mount Pictures, Inc. v. Rodney, 186 F (2d) 111 
(C. A. 3, 1951); Anthony v. Kaufman, 193 F 
(2d) 85 (C. A. 2, 1951); compare General Elec
tric Co. v. Central Transit Warehouse Co. 127 
F Supp. 817. (W. D. Mo .. 1955). 
. lIi'the transfer of venue cases, ther() 'is some 
basis for the view that a lesser showing of 
('inconvenience~' at the forum may be needed 
to justify transfer than is required to justify 
dismissal under the doctrine of forum non con
veniens. 'rhe United States Supreme Court 
has said this' specifically in connection withs. 
1404 (a) in Norwood v. Kirkpatrick, 349 US 
29 (1955). Nonetheless, the view is general 
tliat the party seeking transfer has the burde.n 
of persuading the forum that the transfer. IS 
desirable. .But it is true in the transfer of 
Venue cases, as it is in the forum non conven
iens situation, that standardized criteria for 
transfer have not emerged from the cases. 

The fact that a refusal to transfer is review
able only on appeal from the judgment prob
ably produces the result that reversal will be 
ordered orily upon a showing that. substantial 
errol' resulted from failure to transfer. Thus, 
in Chicago R. 1. & P. R. R. Co. v. Hugh Breed
ing, Inc., 232 F (2d) 854 (C. A. 10, 1956), a de
fendant, whose motion for transfer had .been 
denied by the trial court, tried to upset a judg
ment against him on the grounds that addi-
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tional witnesses could have been available 
elsewhere who were not subject to subpoena 
by the trial court. The judgment was affirmed, 
the court declaring that it was not enough that 
the' party seeking transfer merely assert that 
he intends to offer elsewhere witnesses not 
subject to process of the transferor court; the 
affidavit supporting the motion for transfer 
must set out enough to permit a court to pass 
upon the materiality of the evidence the miss
ing witnesses would offer, and whether it 
would tend to establish a material fact which 
would not otherwise come before the court, 
or whether their evidence would tend to con
tradict testimony of other witnesses. 

In general, however, the factors relevant to 
transfer of venue are the same that would be 
relevant to the question of dismissing on 
grounds of forum non conveniens. The differ
ence between the two situations is simply that 
in the forum non conveniens case, the forum 
lacks power to transfer the case to a different 
judicial system and must either retain the 
case or order its dismissal. Where the more 
convenient court is to be found in the same 
judicial system as the forum, transfer is the 
appropriate remedy since jurisdiction over the 
case and the parties can be preserved, and the 
action can be adjudicated upon its merits with
out compelling a new start in another juris
diction. 

The paragraphs which follow describe the 
operative details in the new Wisconsin statute; 

262.19 Genemlly: The Purpose Is to Achieve 
, Substantial Justice in the Exercise 

of Judicial Jttrisdiction. 
Normally a court having jurisdiction over 

the parties and the subject matter should 
;:tdjudicate the litigation before it. A party 
objecting to jurisdiction over his person may 
raise that objection in an appearance pursu
ant to s. 262.16 or if he makes no appear
ance, by a collateral or equitable attack upon 
a default judgment entered against him. Juris
diction over the subject matter cannot be con
ferred by the parties. See s. 262.04 (1). 

Occasionally it is seriously inappropriate 
for a court to proceed with a case, within 
its jurisdiction, that is pending before it. 
The purpose of this section is to enable the 
pai'ties to obtain a stay of further proceedings 
in such cases. The stay should be allowed 
only. when required in the interests of doing 
substantial justice between the parties. Mere 
convenience to the court is not enough. Nor is 
inconvenience to the parties or witnesses 
enough unless that inconvenience appears like
ly to result in sUbstantial injustice to one of 
the parties. 

The interests of justice require settlement 
of disputes on their merits. Thus a party 
seeking a stay must consent to suit elsewhere 
as a condition to requesting a stay. When 
such consent is given, the stay may be al
lowed "although the action could not have 
been commenced in the alternative forum 
without consent of the moving party." See 
s .. 262.19 (1). 

(1) Stay on Initiative of Parties. 
Any party to the action may seek a stay 

on a cause pending against him. Venue trans-
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fer statutes commonly permit any party to 
seek a transfer to another court on the grounds 
of justice and convenience. The doctrine of 
forum non conveniens has generally been 
confined to cases in which a defendant resists 
the exercise of jurisdiction in a case brought 
against him. At least one court, however, has 
permitted a plaintiff to invoke something re
sembling the doctrine to dismiss a counter
claim asserted by the defendant. F & F Labor
atories Inc. v. Chocolate Spraying Co., Inc. 6 
Ill. App. (2d) 299, 127 NE (2d) 682 (1955). S. 
262.19 permits a stay of further action on a 
counterclaim where in the discretion of the 
trial court this is required to do substantial 
justice between the parties. Such a case will 
not be usual, however, since justice is ordin
arily served best by putting an end to all con
troversy between the parties in one pro
ceeding. 

(2) Time fOT Filing and HeaTing Motion. 
A stay of proceeding is sought by motion 

filed prior to or with the answer if objection 
is made to trying any cause raised inthe com-. 
plaint, or prior to or with the reply if objection 
is made to a cause raised by counterclaim. The 
ruling on the motion shall be made prior to 
trial of the case on its merits and the order 
entered on the motion shall be appealable. 

(3) Scope of TTial Court Discretion on Motion 
to Stay P7·oceedings. 

The decision to stay further proceedings is 
left to the sound discretion of the trial court 
and this subsection enumerates some factors 
material to the questions of convenience and 
justice which the trial court may properly con
sider. A corollary of the rule just stated is 
that appellate review is confined to abuse of 
discretion by the trial court in granting or 
denying the stay. 

No precise definitions of convenience and 
justice are attempted. In deciding whether to 
grant a stay, the same factors are relevant in 
general as those considered in passing on a 
question arising under the doctrine of forum 
non conveniens, or a motion for transfer to a 
more convenient venue. The test is not a mat
ter of showing the inconvenience of trial in 
this state. Rather it is one of showing that 
trial outside this state is required to do sub
stantial justice in the case. 

(4) Subsequent Modification of OTder 
to Stay Proceedings. 

Once a stay of proceedings has been ordered, 
jurisdiction of the court continues over both 
the parties and the subject matter for the time 
fixed in this subsection. This continuing juris
diction is terminated by the lapse of 5 years 
after the last court order entered in this state 
on the stayed action. Within the period that 
jurisdiction of the court continues over the 
stayed action and the parties, any party may 
on notice move to re-open the proceedings 
here in order that the court may take such 
further action as the interests of justice re
quire. Upon the termination of jurisdiction of 
the court over the parties and the action, it 
is the duty of the clerk of the court in which 
the stay was granted to enter an order dis
missing the case. 
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Forum non conveniens plea and jurisdiction 
under 1957 statutes is discussed in Lau v. Chi
cago & N. W. R. Co. 14 W (2d) 329, 111 NW 
(2d) 158. 

262.20 History: 1959 c. 226; Stats. 1959 s. 
262.20. 

Reporter's Notes: This section is new. Its 
purpose is primarily that of a deterrent against 
abuse of the state's judicial power. The power 
of the trial court to order the plaintiff to pay, 
up to a sum of $500, the total expense to the 
defendant of appearing and obtaining the order 
dismissing the action for want of jurisdiction 
is discretionary. At the discretion of the court, 
too, is the matter of ordering recovery of 
statutory costs for a party who successfully 
obtains an order staying further proceedings 
under s. 262.19. This degree of flexibility should 
deter the assertion of frivolous jurisdiction 
claims and permit the trial courts to do sub
stantial justice by taking into account such 
factors as the good faith of the plaintiff's ju
risdictional claim. 

CHAPTER 263. 

Pleadings. 

263.01 History: 1856 c. 120 s. 45; R. S. 1858 
c. 125 s. 1; R. S. 1878 s. 2644; Stats. 1898 s. 
2644; 1925 c. 4; Stats. 1925 s. 263.01; 1935 c. 
541 s. 31. 

On civil actions, and parties thereto, see 
notes to various sections of ch. 260; on place 
of trial of civil actions see notes to various 
sections of ch. 261; and on commencing civil 
actions see notes to various sections of ch. 262. 

Filing a claim against the estate of a de
ceased in a county court is not the commence
ment of a civil action and so, even though a 
county court is a court of record, chapter 263 
is not applicable to such proceedings. Estate 
of Beyer, 185 W 23, 200 NW 772. 

Outline of rules of common-law pleading. 
Umbreit, 4 MLR 130. 

263.02 History: 1856 c. 120 s. 46; R. S. 1858 
c. 125 s. 2; R. S. 1878 s. 2645; Stats. 1898 s. 
2645; 1925 c. 4; Stats. 1925 s. 263.02. 

263.03 History: R. S. 1849 c. 113 s. 6; 1856 
c. 120 s. 47; R. S. 1858 c. 125 s. 3; R. S. 1858 
c. 148 s. 4; R. S. 1878 s. 2646, 3205; Stats. 1898 
s. 2646, 3205; 1925 c. 4; Stats. 1925 s. 263.03, 
286.02; Sup. Ct. Order, 204 W vi; Sup. Ct. Or
der, 214 W v; Sup. Ct. Order, 215 W v; 1935 c. 
483 s. 8; Stats. 1935 s. 262.02 (4), 263.03; Sup. 
Ct. Order, 221 W v; Stats. 1937 s. 263.03; 1961 
c.518. 

Revisers' Note, 1878: Section 3, chapter 125 
R. S. 1858, using words as to place of trial t~ 
conform to the chapters on that subject, 
changing the article before "cause of action" 
to "each," for obvious reasons; and changing 
"relief" to judgment, in order that it shall not 
be supposed necessary for the prayer to em
brace a demand for provisional remedies, as it 
often is, and perhaps reasonably. . 

Revisers' Note, 1878: Embraces section 4, 
chapter 148, R. S. 1858, in part, and is sub
stantially as the section in the new code of 
procedure in New York, and is intended to do 




