
269.59 

del' 274.33 (3), citing Northern Wisconsin Co
op. T. Pool v. Oleson, 191 W 586, 211 NW 923, 
and other cases. 

The orders contemplated by 269.57 (1) are 
discretionary, but an order denying an inspec
tion of records thereunder, if based purely on 
a mistaken view of the law, is not considered 
to be an exercise of discretion, and is not af~ 
fected by the rule that the trial court is not 
to be reversed except for an abuse of dis
cretion. Thompson v. Roberts, 269 W 472, 69 
NW (2d) 482. 

The supreme court will not reverse an order 
granting or denying an inspection of books 
and documents under 269.57 (1), Stats. 1967, 
unless convinced that the trial court's action 
constituted a clear abuse of discretion, and 
the burden of establishing such abuse is on 
the appellant. Wisconsin Fertilizer Asso., Inc. 
v. Karns, 43 W (2d) 30, 168 NW (2d) 206. 

269.59 History: 1939 c. 100; Stats. 1939 s. 
269.59. 

269.60 History: Court Rule I s. 2; Sup. Ct. 
Order, 212 W xii; Stats. 1933 s. 269.60. 

269.65 History: Sup. Ct. Order, 232 W vi; 
Stats. 1941 s. 269.65; 1959 c. 264, 652; Sup. Ct. 
Order, 25 W (2d) vi. 

A pretrial conference is not a part of the 
trial, and the court is not to take up and decide 
issues presented by the pleadings as to which 
counsel have not agreed. In the conference 
an effort is made to have the parties agree as 
to the disposition of some of the issues, and 
those issues which are not disposed of by agree
ment must be disposed of on the trial and 
are the issues which the trial judge is to em
body in his order. Klitzke v. Herm, 242 W 
456, 8 NW (2d) 400. 

See note to 263.03, citing Schneck v. Mutual 
Service Cas. Ins. Co. 18 W (2d) 566, 119 NW 
(2d) 342. 

Where plaintiff's counsel did not appear 
for a pretrial conference after receiving no
tice of it, which notice and the local court rule 
did not give any warning of sanctions in the 
event of failure to appear, a dismissal of the 
complaint on the merits and granting of judg
ment on a counterclaim without notice and 
hearing was an abuse ·of discretion. Latham 
v. Casey & King Corp. 23 W (2d) 311,127 NW 
(2d) 225. 

Pretrial exclusionary evidence rulings. 
Love, 1967 WLR 738. 

269.70 History: 1953 c. 610; Stats. 1953 s. 
269.70; 1955 c. 420; 1967 c. 275. 

269.80 History: Sup. Ct. Order, 239 W v; 
Stats. 1943 s. 260.23 (4), (5), 260.24 (2), (3); 
1949 c. 301; Stats. 1949 s. 260.23 (4), (5), (6); 
1955 c. 210; Stats. 1955 s. 269.80; Sup. Ct. 
Order, 271 W x; 1957 c. 48; 1957 c. 699 s. 17. 

The filing of a petition for approval of a 
settlement agreement under 269.80 (2), Stats. 
1961, tolls the statute of limitations on the 
cause of action involved until a decision is 
rendered on the petition, and such proceeding 
is equivalent to commencement of an action. 
Carey v. Dairyland Mut. Ins. Co. 41 W (2d) 
107, 163 NW (2d) 200. 

1444 

CHAPTER 270. 

Issues, Trials and Judgments. 

270.01 Hisiory: 1856 c. 120 s. 160; R. S. 1858 
c. 132 s. 1; R. S. 1878 s. 2837; Stats. 1898 s. 2837; 
1925 c. 4; Stats. 1925 s. 270.01. 

270.02 History: 1856 c. 120 s. 161; R. S. 1858 
c. 132 s. 2; R. S. 1878 s. 2838; Stats. 1898 s. 2838; 
1925 c. 4; Stats. 1925 s. 270.02. 

270.03 Hisiory: 1856 c. 120 s. 162; R. S. 1858 
c. 132 s. 3; R. S. 1878 s. 2839; Stats. 1898 s. 2839; 
1925 c. 4; Stats. 1925 s. 270.03. 

270.04 History: 1856 c. 120 s. 163; R. S. 1858 
c. 132 s. 4; R. S. 1878 s. 2840; Stats. 1898 s. 2840; 
1925 c. 4; Stats. 1925 s. 270.04; 1935 c. 541 s. 
149. 

270.05 History: 1856 c. 120 s. 15; R. S. 1858 
c. 122 s. 11; R. S. 1878 s. 2841; Stats. 1898 s. 2841; 
1925 c .. 4; Stats. 1925 s. 270.05; 1935 c. 541 s. 150. 

"Feigned issues, to determine questions of 
fraud and other questions of fact, were, under 
the former practice, frequently awarded by 
courts of equity. Issues may still be awarded, 
to be tried by a jury, the form of submission 
only having been changed by statute. R. S., 
757, sec. 2841. Such submissions were, and 
still are, usually ordered at the hearing after 
the testimony is in." Fairbanks v. Holliday, 
59 W 77,81,17 NW 675,677. 

Upon vacating the report of a referee the 
court retains the power to order that an issue 
of fraud be tried by jury. Fairbanks v. Holli
day, 59 W 77, 17 NW 675. 

Where the court in an action to foreclose a 
mechanic's lien orders a jury trial upon an 
issue of fact the verdict is merely advisory. 
Huse v. Washburn, 59 W 414, 18 NW 341. 

A verdict upon the question of the insanity 
of a grantor in an action to avoid a deed on 
that ground is advisory only. Wright v. Jack
son, 59 W 569, 18 NW 486. 

An order setting aside the submission of a 
question to a jury and stating that the court 
decides all the questions involved in the case, 
together with a finding covering all the issues, 
is conclusive of the fact that all the issues 
were tried by the court. Bunn v. Valley L. Co. 
63 W 630, 24 NW 403. . 

Where a jury trial in an equity case has 
been had and the trial court is of opinion that 
an objection made to such trial should have 
been sustained a new trial need not be ordered 
but the verdict may be taken as advisory, pro~ 
vided the trial was conducted as it would have 
been had the cause been regarded throughout 
as in equity. But where the trial was not so 
conducted, as where the jury viewed the prem
ises in question and the judge did not, a new 
trial should be ordered. Fraedrich v. Flieth 
64 W 184, 25 NW 28. ' 

The court is not bound to award a jury trial 
of any issue in an equitable action, though it 
may do so. Mason v. Pierron, 69 W 585, 34 
NW 921. 

270.06 History: 1856 c. 120 s. 164; R. S. 1858 
c. 132 s. 5; R. S. 1878 s. 2842; Stats. 1898 s. 2842; 
1925 c. 4; Stats. 1925 s. 270.06. 

270.07 History: 1856 c. 120 s. 165; R. S. 1858 
c. 132 s. 6; R. S. 1878 s. 2843; Stats. 1898 s. 2843; 
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1925 c. 4; Stats. 1925 s. 270.07; Court Rule XIII 
s. 2, 3; Court Rule XIV; Sup. Ct. Order, 212 W 
xii; 1961 c. 336. 

Revisers' Note, 1878: Section 6, chapter 132 
R. S. 1858, abbreviated and amended so as t~ 
declare that all equitable issues are triable by 
the court, in accordance with Gunn v. Madi
gan, 28 W 158. Harrison v. Juneau Bank, 17 
W 340. As to some such at least it must be a 
constitutional right under the exposition of the 
constitution in Callaman v. Judd, 23 W 343. 

The trial of an equity case in the same man
ner as an action at law is a novel proceeding, 
and if there be no finding by the court of the 
necessary facts and no order for judgment it is 
error. Issues of facc submitted to a jury in an 
equitable action should be particular issues, 
determined before calling the jury. Stahl v. 
Gotzenberger, 45 W 121. 
, An appeal from the county court upon the 
probate of a will is for the court. A verdict is 
merely advisory. In re Carroll, 50 W 437, 7 
NW434. 

Where the complaint prays for relief, part 
of which is purely equitable, the action is equi
table and triable by the court. The question 
whether the action is at law or in equity may 
be raised by an objection to a jury trial. 
Fraedrich v. Flieth, 64 W 184, 25 NW 28. 

Where an equitable and a legal cause of ac
tion are joined the former should be tried by 
the court, and the latter by the court and jury. 
The equitable issue should be first tried. But 
it is not error for the court to submit all the is
sues to the jury in the first instance, if, upon 
the equitable issue, it makes and files findings 
of fact and conclusions of law which sustain 
the judgment. Cameron v. White, 74 W 425, 
43NW 155. 

A proceeding in garnishment to reach non
leviable assets, things in action, evidences of 
debt, is not "an issue of fact in an action for 
the recovery of money only, or of specific real 
or personal property," and need not be tried 
by a jury. Delaney v. Hartwig, 91 W 412, 1f4 
NW 1035. 

Where defendant intervenes in an action of 
replevin and sets up title and the plaintiff 
amends the complaint alleging fraud and ask
ing to have the bill of sale set aside, the issue 
is one for trial by the court. Hurley v. Walter, 
129 W 508, 109 NW 558. 

A question of interpleader whereby the can
cellation of the assignment of an insurance 
policy is sought is properly tried by the court. 
Hintz v. Wald, 138 W 41, 119 NW 821. 

In an action involving the liability of a 
county treasurer and 2 of his sureties, one for 
his first term and the other for his second 
term, the complaint alleged that the treasurer's 
accounts had been so kept that it was impossi
ble for the plaintiff to determine the amount 
of defalcation during either term. The action 
was in equity, although there was no prayer 
for equitable relief. Oconto County v. Carey, 
183 W 420, 198 NW 590. 

An action to recover money damages for 
fraud, inducing plaintiff to exchange a note 
and mortgage for corporate stock, presents a 
jury issue, although plaintiff rescinds the al
leged agreement and tenders into court what 
she received. Fritsch v. Kornely, 193 W 54, 
213 NW644. 

270.08 

A claim against a corporation based on an 
allegation of the corporation's fraud, filed in 
proceedings for winding up of the corporation's 
affairs, is treated as in equity and is triable to 
court. In re Acme Brass & Metal Works, 225 
W 74,272 NW 356. 

In an action to set aside a special tax upon 
the plaintiff's property for sewer construction 
and to recover assessments paid, an answer 
alleging nonpayment of the third instalment 
was a plea in abatement although not denomi
nated as such a plea. Boden v. Lake, 244 W 
215, 12 NW (2d) 140. 

It is the duty of the court to determine 
Whether, on the facts admitted, found by spe
cial verdict, or reasonably inferable from the 
evidence, the actor's conduct is a substantial 
factor in bringing about harm to another, un
less the question is open to a reasonable differ
ence of opinion, in which case it is to be left 
to the jury. Hatch v. Small, 249 W 183, 28 NW 
(2d) 460. 

An action for the reformation of a contract 
is a matter cognizable by a court of equity, 
triable by the court without a jury. Touchett 
v. E. Z. Paintr Corp. 263 W 626, 58 NW (2d) 
448. 

Where the trial court observed the rule that 
the jury's verdict in an equity action is merely 
advisory, by making its own finding, the su
preme court is nevertheless not satisfied that 
justice has been done, in view of the trial 
court's statement that it would have made the 
opposite finding but for the advisory verdict, 
and in view of the persuasiveness of the evi
dence tending to the contrary, and the dissent 
of 2 members of the jury, and therefore re
mands the cause for a new trial. Sager v. 
Hannemann, 6 W (2d) 285, 94 NW (2d) 612. 

The issue of whether a false statement or 
testimony was consciously or deliberately 
made or given is a question of fact ordinarily 
to be determined by a jury; but whether the 
same is material is a question of law to be 
resolved by the court, and sometimes the facts 
are so clear that the false statement or testi
mony was consciouSly or deliberately made 
that there is no issue to submit to a jury. 
Kurz v. Collins, 6 W (2d) 538, 95 NW (2d) 
365. 

270.08 History: 1856 c. 120 s. 168; R. S. 1858 
c. 132 s. 9; R. S. 1878 s. 2844; Stats. 1898 s. 2844; 
1925 c. 4; Stats. 1925 s. 270.08; Sup. at. Order, 
245 Wvii. 

Comment of Advisory Committee: See Com
ment of Advisory Committee under 260.01. 

Where the equitable issue is such that its d.e
termination may decide the legal issue it 
seems imperative to try the former first. Car~ 
roll v. Bohan, 43 W 218. 

The trial of an equitable counterclaim hav
ing resulted in a finding that the plaintiff's le
gal title could not prevail against defendant's 
equitable title, it was not error to refuse plain
tiff's demand for a trial by jury of the issue 

. raised by the denial of his legal title. Cornelius 
v. Kessel, 58 W 237, 16 NW 550. 

. Where only a part of those who are liable on 
a joint contract are served with process a sep
arate trial upon the merits under sec. 2844 R. 
S. 1878, cannot be had. Nichols v. Crittenderi 
74 W 459,43 NW 105. ' 
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Where one action is brought against a City 
for damages for change of gr,ade and the other 
against the city and certain officers to annul 
an assessment certificate and for an injunc~ 
tion, the order of trial is in the discretion of 
the trial court, and there was no error in re· 
fusing to consolidate the2 actions orin trying 
the action at law first. Haubner v. Milwaukee, 
124 W 153, 101 NW930, 102 NW 578. 

It appearing that ,an issue; as to defendant's 
claim of ~i' settlement pursuant to which the 
larceny prosecution was dism,issed, which was 
not presented by the pleadings but arose dur
ing th¢ trial and was raIsed by defendant's 
motion for direction of verdict, was not fully 
tri~d, : discretionary reversal for a new trial 
upon such question is,warranted. Mawhinney 
v. Morrissey, 208 W 333, 242 NW 326. 

The court properlY,submitted to the jury the 
issue of fact as to the amount of monthly dis
ability income provided in the policy, an,c;!, itself 
properly determined th,e equitable issue raised 
,by the defendant irisured's counterclaim for 
refol'ma,tion of the policy: and tM procedure 
-followed by the court of first having the jury 
determine the legal issue, then itself determin
ing the eqtlitllble issue. was proper. Schmidt v. Prudential Ins. Co. 235 W 503, 292 NW 447. 
- In an action for injuries sustained in an au~ 
tomobile collision. where the liability insurer 
of the car driven by the defendant set up that 
it. was not liable under the policy, whether the 
coverage issue should be tded first or whether 
all issues' should be tried together was within 
the discretion of the court. Reynolds v. War~ 
gus, 240 W 94, ,2 NW(2d) 842. ' 

270.11 History: 1899 c. 217 s. 1; Supl.1906 
s. 2845b; 1911 c:118 s. 1;1925 c. 4:Stats. 1925 
s. 270.11: 1935 c; 541 s. 151; Sup. Ct.Order, 25 
W (2d) vii. ' 
. Revisor's Noie, 1935: The trial should be 
limited to the court. That would be consistent 
with 270.02, 270.04, 270.07, and isthe practice. 
'[Bill 50-S, s. 1511 '., 

270.115 History: Sup. ct. Order, 265 W viii; 
Stats. 1955 s. 270.115; Sup .. Ct. Order, 25 W (2d) 
vii: SuP. at. Order, 29 W (2d) vii. " 

A mistake in naming the county seat where 
the actipn, was triable will not avoid a notice 
when it is entitled in the proper county and 
th~ opposite party is not misled. Hills y. Miles, 
13W 625. ' .' 

An action on appeal from a justice' cannot 
·be noticed for trial until the return is made. 
If noticed before it may be stricken from the 
ciilendar. Demming. v. Weston, 15 W 236. 

Noticing' a case for trial prematurely is a 
mere irregularity, not affecting ,the jurisdic
tion, and is waived by going to trial on the 
merits. Mills v. National Fire Ins. Co. 92 W 
90, 65 NW 730. 

270.12 History: 1856 c.120 s. 166,16i;R. S. 
1858 c. 132 s.7, 8; R. S. 1878 s. 2846; Stats.189B 
s. 2846; ,191,1 c. 212; 1925 c. 4;stats. 1925 s. 
270.12; Court Rule III; Sup. Ct. Order, 212 W 
xiii; 1953 c. 511; Sup. Ct: Order,265W v, vi, 
viii; 1955 c. 577; 1955 c. 652 s; 56, 57; 1961 c. 
495;, Sup.Ct. Order, 25W (2d) vii, \Tiii; Sup. 
Ct. Order, 29 W(2d) viii; 1967 c; 2.76s. 4p ... , ' 

The provision regarding the contip~anceof a 
motion to a subsequent term applies to pro-
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ceedings in which the parties or their attorneys 
pal'ticipate and not to the mere taking under 
advisement by the judge of a matter already 
!;!oncluded. ,Kurath v. Gove A. Co. 144 W 480, 
129NW 619. 
'i' See note to sec. 3, art. VII, on general super
intending,control over inferior courts (pl'ohibi
tioJ;l), citing State ex reI. Central Surety & Ins. 
Corp. v. Belden, 222 W 631, 269 NW 315. 

;270~125 History: Court Rule IV; Sup. Ct. Or
der; 212 W xiii; Stats. 1933 s.270.125; 1955 c. 
577; 1961 c. 495; Sup. Ct. Order, 25 W (2d) viii; 
1967 c. 276 s. 40. . 

: The purpose of 270.125 is to require puhli
city, and the statute does not purport to make 
signed wdtten orders valid as of their date re
gardless of the date of filing. Yanggen v. Wis
consin Michigan P. Co. 241 W 27, 4 NW (2d) 
lS0 .. 

The ,failure of the district attorney to give a 
pri,soner the information required by 270.125 
(4) is harmless where the prisoner is repre
sented by counsel. Gaertner v. State, 35 W 
(2d) 159, 150 NW (2d) 370.' . 

'270.13 Hisiory: 1856 c. 120 $. 168; R. S. 1858 
c: 132 s. 9;' 1861 c. 211 s. 1; R. S. 1878 s. 2847; 
Stats. 1898 s. 2847; 1925 c. 4; Stats. 1925 s. 
270.13. 

,'270;14 History: 1861 c. 119 s. 1; R. S. 1878 
s. 2848; Stats. 1898 s. 2848; 1925 c. 4; Stats. 1925 
s. 270.H.' . 

If leave to amend is not requested the' court 
may, on sustaining a demurrer, dismiss the 
:complaint. . Wentworth v. Summit, 60W 281, 
19 NW97. 

270:145 History: Court Rule XIX; Sup. Ct. 
,Order, 212 W xiv; Stats. 1933 s. 270.145. 

An . application for a continuance. is always 
'addressed .to the discretion of the trial court, 
:and prejudice must be made to appear in order 
to'set aside its ruling thereon. On the basis 
'of the claimant's affidavits, the estate's coun
ter-affidavits, and the record as a whole, the 
county court did not abuse its discretion in 

.'denying the claimant's motion for a postpone
ment of the trial based on his inability to be 
,present at the trial because of alleged illness. 
Estate of Hatten, 233 W 256, 289 NW 630. 

Where a continuance is granted at the in
stance of one party without the consent of the 
'other, the immediate payment to the other 
party of the fees of witnesses in actual attend
ance and reasonable attorney fees is manda
tory under 270.145 (6), and a denial of a mo
,tion for such fees is error. Zutter v.Kral, 268 
iW 606, 68 NW (2d) 590. 
" Where an amended complaint was served 
which introduced no change to the detriment 
of the defendant, the trial court was warrant
edin denying defendant's motion for a con
'tinuancefor the purpose of filing an amended 
,answer before proceeding to trial. Gunnison 
v. Kaufman, 271 W 113, 72 NW (2d) 706. ' 
. "A cCHltinuance delaying a trial is not a mat· 

tel' of couriie and an application therefor is 
;alWays addressed to the sound discretion of 
,the' trial court. Gunnison v. Kaufman, 271 W 
'113, 72 NW (2d) 706. ' 
'270.145, Stats. 1967, the statute applicab~e 
to continuances, requires that a motion there-
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for be supported' by affidavits which state in 
detail that the movant has used due diligence 
in preparing for trial and the nature and kind 
of diligence used. A party to a lawsuit who 
wishes to continue an action is obliged to fol" 
low the requirements of 270.145, and a trial 
court may refuse to entertain the motion in 
absence of supporting affidavits. Page, v. 
American Family Mut. Ins. Co. 42 W (2d) 671 
168 NW (2d) 65. " ' 

270.15 History: R ,So 1878 s. 2540, to 2544; 
Stats. 1898 s. 2540 to 2544; 1913 c. 441 s. 6; 
Stats. 1923 s. 2848m; 1925 c. 4; Stats. 1925 s. 
270.15; 1949 c. 488; 1955 c. 167. 

!' 270.16 History: R S. 1849 c. 49 s. 27; RS. 
1858 c. 118 s. 28; R S. 1878 s. 2849; 1881 c. 9; 
Ann. Stats. 1889 s. 2849; Stats. 1898 s. 2849; 
1913 c. 153; 1925c. 4; Stats. 1925 s. 270.16. 

It is not cause for challenge to the array that 
jurors served at a previous term of the court. 
Conkey v. Northern Bank, 6 W 447. 

After trial an objection that a juror had re
moved to another county before trial, which 
fact was unknown to the parties at the time of 
the tdal, should not be sustained. Rockwell v. 
Elderkin, 19 W 367. 
, An objection to a juror because an alien is 

waived unless taken before trial, if known. 
Such objection cannot be sustained by an affi
davit on information and belief. Brown v. 
La Crosse C. G. L. & C. Co. 21 W 51. 

Other reasons besides those mentioned here 
may justify the exclusion of a juror, as for in
ability to understand English sufficiently to 
intelligently comprehend the proceedings. 
Sutton v. Fox, 55 W 531, 13 NW 477. ' 

A very large discretion is vested in trial 
courts in determining whether jurors are in
different between the parties, and its exercise 
will not be disturbed except in case of its 
abuse or the violation of some rule of law. 
Grace v. Dempsey, 75 W 313, 43 NW 1127. 
, If-a juror has no actual bias and is able to 
hear the evidence and decide upon it impar
tially under the guidance of the court as to 
the law, whatever may be his views as to the 
enormity of crime in the abstract; he is legally 
qualified. A prejudice entertained by a juror 
against a particular crime does not constitute 
ground for excluding him when' he is called 
to 'try a person for such offense. Higgins v. 
Minaghan, 78 W 602, 47 NW 941. ' 

Independently of sec. 2849 the circuit court 
may upon its own motion excuse' a juror 
whose relations to either party to the action 
are such as would be liable to operatepreju
'dicially to either. A failure to object to the 
collected jury before they are swoi'n oper'ates 
as a waiver of any precedent error in their 
selection. Milwaukee S. T. & D. Co. v. Amer
ican C. Ins. Co. 164 W 298, 159 NW 938. 

, In an action to recover damages resulting 
fro;m an automobile accident; it is proper to 
,examine the jurors, in good faith and in a 
proper manner, as to whether they are in any 
wise interested, or have business relations with 
'any company carrying automobile accident in
surance. And the extent of suchexamihation 
is )argely in the discretion of the trial court. 
Lozon v"Leamon B. Co. 186 W 84, 202 NW 296. 
, Denial 6f a motion to withdraw a juror and 
deelarea mistrial, or to continue trial of an 

270.16 

autotnobilecollision case with 11 jurors, on it 
appearing that a juror had a case pending in 
the same court and triable at the same term 
waS not, error,where, under a system of se
lecting juries, a juror sat for but a single case, 
since the statutory requirement that a juror 
be discharged under such circumstances was 
aimed at the situation where a juror. sat for a 
term and became intimately acquainted with 
other jurors. Roellig v. Gear, 217 W 651,,260 
NW232. ,'" 
. Where counsel allowed a juror to serve, who 
had stated on voir dire that he. would not be 
j21;ejudiced against a teen-age' driver if such 
driver. had a driver's Hcense, arid counsel 
made no objection to a question asked on the 
trial as to whether such driver was licensed,at 
the time of the collision, and did not move 
for a: mistrial when surprised by his negative 
,ans.wer but waited for the jury's ,verdict, 
whlCh was unfavorable, the, protest in ,mo
tions after verdict came toO late' and the com
'plaining parties were not entitled to a new 
trial on the ground of surprise. Briggs-Trans
fer Co.v. Farmers Mut. Auto; Ins. : Co: 265 W 
36g, 34 NW (2d) 116. - ' ,,' " . 

The trial court's acceptance of a juror. whose 
husband was insured by the defendant lia
bility insurer, and of 5 jurors who. were poli
cyholders in the same companY,was not pre
judicial or an abuse of discretion: Good v. 
Farmers Mut. Ins. Co. 265 W 596,,62 NW 
(2d) 425. ' 

Two prospective jurors who held nonassess
able liability policies with thephiintiff's lia
bility insurer, one who informed the trial 
court that it would be embarrassing for him 
to sit in the case because of his long ;;tC
quaintance with the plaintiff" and another 
who had sold the plaintiff his .current home 
policy and hoped to handle the renewal, were 
not disqualified as a matter of law,and the 
court, informed by all 4 that they believed 
that they could and would decide. the case 
fairly on the evidence, did not abuse its dis
cretion in refusing to excuse them for cause. 
Kanzenbach v. S. C. Johnson & Son, Inc. ,273 
W 621, 79 NW (2d) 249. , ' 

·'rhe conduct of counsel for a certain defend
ant on the voir dire examination of· ·pros
pective jurors, in relation to liability in
surance, together with the manner in which 
the matter of whether jurors were interested in 
named insurance companies, 'and 'of liability 
jnsurance, as handled by the respective coun
sel and the trial court, although involving 
error, was not prejudicial to the plaintiffs, 
in that no question as to negligence or liabil
ity of. the defendant in question was sub
mitted to the jury, and the jury was asked to 

. determine a question of fact wholly unrelated 
,to the matter of insurance. Hennepin Trans. 
Co. v. Schirmers, 2 W (2d) 165, 85 NW (2d) 757. 

Appellants having examined the jurors or 
having had opportunity to do so on the voir 
:dire and having made no objections to their 
serving in a condemnation case, the conten
ti9n that th~y .were not impartial jurors is 

,wIthout ment m an appeal to the supreme 
court.' Buch v. State Highway Comm.15 W 

. (2d) 140, 112 NW (2d) 129. ' , 
" Qu~sti9ning.of jurors as tO,stock ownership 
or offIce 111 an 111surance company is discussed 
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in Filipiak v. Plombon, 15 W (2d) 484, 113 NW 
(2d) 365. 

270.17 His:tory: R. S. 1849 c. 10 s. 21; R. S. 
1849 c. 97 s. 28; R. S. 1858 c. 13 s. 21; R. S. 1858 
c. 118 s. 29; 1872 c. 73; R. S. 1878 s. 2850; Stats. 
1898 s. 2850; 1925 c. 4; Stats. 1925 s. 270.17. 

270.18 History: R. S. 1849 c. 97 s. 29, 36; R. 
S.1858 c. 118 s. 37; 1874 c. 252; R. S. 1878 s. 
2851; Stats. 1898 s. 2851; 1909 c. 330; 1917 c. 84 
s. 2; 1925 c. 4; Stats. 1925 s. 270.18. 

Where it does not clearly appear whether 
either party strikes off a juror out of his turn, 
the mere fact that the record shows that the 
defendant, who had the right to strike last, 
had exhausted his challenges before the plain
tiff had exhausted his, will not be considered 
error .. Gilchrist v. Brande, 58 W 184, 15 NW 
817. 

An objection to proceeding with the trial 
on the ground that, 2 juries being out and one 
juror being excused, only 11 of the regular 
panel are left, cannot be sustained. The lack 
may be supplied under sec. 2538, R. S. 1878; 
the peremptory challenges given by sec. 
2851 apply to a full panel of jurors thus called 
as well a;:; to the. regular panel. Olson v. Sol
verson, 71 W 663, 38 NW 329. 

Unless it is shown that, because a challenge 
for cause was overruled, an objectionable juror 
was forced upon the challenging party and 
sat as a juror after the exhaustion of peremp
tory challenges, no prejudicial error is com
mitted. Pool v. Milwaukee M. Ins. Co. 94 W 
447; 69 NW 65. 

Where cases are consolidated for trial and 
there is no adverse interest between the plain
tiffs, they may be restricted to a total of 3 per
emptory challenges. Keplin v. Hardware Mut. 
Cas. Ins. Co. 24 W (2d) 319, 129 NW (2d) 321, 
130 NW (2d) 3. 

270.19 His:tory: Sup. Ct. Order, 25 W (2d) 
viii; Stats. 1965 s. 270.19. 

270.20 History: R. S. 1849 c. 97 s. 31; R. S. 
1858 c. 118 s. 32; R. S. 1878 s. 2852: Stats. 1898 
s. 2852; 1925 c. 4; Stats. 1925 s. 270.20. 

What is said by counsel in order to induce 
the court to order the view is immaterial. 
Boardman v. Westchester Fire Ins. Co. 54 W 
364. 11 NW 417. 

It is not error to exclude evidence of facts 
which the jury know fron:1 an authorized view. 
Nielson v. Chicago, M. & N. W. R. Co. 58 W 
516,17 NW 310. 

The jury may take into consideration what
ever information they may have obtained 
from a view. Johnson v. Boorman, 63 W 268, 
22NW 514. 

Certain erroneous estimates of damages fo 
land by the construction of a railroad across 
it could not be sustained by the fact that the 
jury viewed the premises. Munkwitz v. Chi
cago, M. & St. P. R. Co. 64 W 403, 25 NW 438. 

If certain jurors, without being authorized 
and without the knowledge of the defendant, 
examine the place of an accident, it will be 
assumed that such view was prejudicial to 
the defendant against whom a verdict is re
turned. Jurors' affidavits are competent to 
show such misconduct. Peppercorn v. Black 
River Falls, 89 W 38, 61 NW 79. 
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Whether the jury shall view the premises 
is a matter in the discretion of the court. Ser
dan v. Falk Co. 153 W 169, 140 NW 1035. 

A view of the scene of an accident is per
mitted to a jury in order to enable them to 
understand the evidence; and an instruction 
that the verdict must be based upon the evi
dence and the view is erroneous. Haswell v. 
Reuter, 171 W 228, 177 NW 8. 

Although the facts out of which plaintiff's 
alleged cause of action arose occurrea long 
before the trial it is still within the discretion 
of the court to order a view. Polebitzke v. 
John Week L. Co. 173 W 509, 181 NW 730. 

270.202 History: Sup. Ct. Order, 17 W (2d) 
xx; Stats. 1963 s. 270.202. 

270.205 History: Court Rule XXII; Sup. Ct. 
Order, 212 W xiv; Stats. 1933 s. 270.205. 

1. Examination of witnesses. 
2. Arguments of counsel. 

1. Examination of Witnesses. 
Refusing to permit cross-examination of 

witnesses by counsel of defendant liability 
insurer, after cross-examination by the attor
ney for insured codefendants, was not error, 
where defendants' interests were identical. 
Kiviniemi v. Hildenbrand, 201 W 619, 231 NW 
252. 

Where the trial court reserved its ruling on 
a motion for nonsuit at the close of the plain
tiff's case, and the defendant thereupon ex
amined 2 witnesses and then renewed the mo
tion and the court thereupon directed judg
ment for the defendant, taking into considera
tion the evidence introduced by him (without 
permitting the plaintiff the opportunity to re
but the evidence and thereby close the case) 
was reversible error. United States F. & G. Co. 
v. Waukesha L. & S. Co. 226 W 502,277 NW 121. 

It was within the discretion of the trial 
court to sustain an objection to a line of cross
examination which amounted to exploration 
of side issues of little materiality. Smith 
v. Atco Co. 6 W (2d) 371, 94 NW (2d) 697. 

Hypothetical questions are discussed in 
Sharp v. Milwaukee & S. T. Corp. 18 W (2d) 
467, 118 NW (2d) 905. 

To be used in helping to clarify and ex
plain the testimony of a medical witness, a 
chart of the muscles of the body and a skele
ton of the spinal column made out of plastic 
were not inadmissible in evidence by reason 
of the fact that neither was an exact repro
duction of the plaintiff's anatomy; and it 
would have been preferable for the trial court 
to have permitted the use of the chart and 
skeleton, but its refusal to do so was not pre
judicial. Hernke v. Northern Ins. Co. 20 W 
(2d) 352, 122 NW (2d) 395. 

Where, during the course of a trial, plain
tiff's counsel requested the production of 
statements given to the defendant by certain 
witnesses, which counsel used for purposes of 
cross examination but did not read any of 
such statements into the record, the trial court 
. was not obliged to admit such statements, 
and its ruling excluding them did not consti
tute error. Merlino v. Mutual Service Cas. 
Ins. Co. 23 W (2d) 571, 127 NW (2d) 741. 

The immunity of the attorney's work prod-
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uct in respect to a written statement ceases 
to exist when the person making the state~ 
ment is placed on the stand as a witness at 
the trial, for by becoming a witness the per
son subjects himself to the risks of impeach
ment and the attorney has had the benefit of 
his work product. Shaw v. Wuttke, 28 W 
(2d) 448, 137 NW (2d) 649. 

Cross-examination of a witness not a party 
may go beyond the direct examination when 
its purpose is to bring out facts referred to 
in the opening statement by opposing coun
sel. Seitz v. Seitz, 35 W (2d) 282, 151 NW 
(2d) 86. 

2. Argttments of Counsel. 
When, in an action to recover unliquidated 

damages, the defendant admits the cause of 
action and pleads new matter in avoidance, 
the affirmative is still with the plaintiff and 
he is entitled to open and close to the jury. 
Cunningham v. Gallagher, 61 W 170, 20 NW 
925. 

A judgment will not be reversed because 
appellant was erroneously deprived of his 
right to open and close unless it appears that 
he was prejudiced thereby. Parker v. Kelly, 
61 W 552, 21 NW 539. 

The rule that a judgment may be reversed 
for improper remarks of counsel does not ap
ply to statements made by an attorney while 
testifying as a witness or to the statement of 
impertinent facts which have been proved or 
may fairly be inferred from the evidence. The 
consequences of an improper statement made 
by counsel, tending to influence the jury, can
not be averted by his saying that he takes it 
back. Baker v. Madison, 62 W 137, 22 NW 141 
and 583. 

Where counsel has made an improper state
ment, but when interrupted by opposing 
counsel declared that there was no evidence 
to sustain his statement, and that he put it as 
a conjecture, it will not be presumed that the 
jury were prejudiced. Hinton v. Cream City 
R. Co. 65 W 323, 27 NW 147. 

An exception to language used by counsel 
on the argument cannot be considered in the 
absence of a ruling thereon by the court be
low. Mulcairns v. Janesville, 67 W 24, 29 NW 
565. 

Counsel should be allowed considerable la
titude in commenting upon matters in evi
dence, the character and conduct of the wit
nesses, etc., though they should not be per
mitted to assume facts not in proof. Gallinger 
v. Lake Shore T. Co. 67 W 529, 30 NW 790. 

Unless the attention of the trial judge is 
called to the improper remarks in the opening 
address to the jury and the court makes some 
ruling upon them such remarks cannot be as
signed for error. Heucke v. Milwaukee City 
R. Co. 69 W 401, 34 NW 243. 

A statement of facts not in evidence, made 
for the purpose of influencing the jury, is im
'proper; and so is an imputation upon the hon
esty of a person who was comptetent to be 
called as a witness and who might have been 
called, such statement being made as a reason 
for not calling him. Schillinger v. Verona, 88 
W 317, 323, 60 NW 272. 

If an improper remark is withdrawn after 
objection the judgment will not be reversed 
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unless there is reason to believe the appellant 
was injured. Roche v. Pennington, 90 W 107, 
62 NW946. 

It is not material error to refer to a defend
ant in a mechanic's lien suit as a nonresident 
banker who did not mean to pay his obliga
tions. Bartlett v. Clough, 94 W 196, 68 NW 
875. 

Improper argument will not be cured by 
merely sustaining an objection; the court 
must at once plainly direct the jury to disre
gard the objectionable remarks. Andrews v. 
Chicago, M. & St. P. R. Co. 96 W 348, 71 NW 
372. 

Prejudicial remarks were cured by an ad
monition of the court that it was the province 
of the jury to determine the weight of the evi
dence. Gletter v. Sheboygan L. P. & R. Co. 
130 W 137, 109 NW 973. 

The fullest freedom of speech within the 
duty of his profession should be accorded to 
counsel; but it is license, not freedom of 
speech, to travel out of the record, basing an 
argument on facts not appearing and appeal
ing to prejudices irrelevant to the case and 
outside of the proof. It is the duty of the 
courts, in jury trials, to interfere in all proper 
cases of their own motion, and if counsel per
severes in arguing upon pertinent facts not 
before the jury, or appealing to prejudices for
eign to the case in evidence it is good ground 
for a new trial or for a reversal in the su
preme court. Horgen v. Chaseburg State 
Bank, 227 W 510, 279 NW 33. 

Improper argument justified granting a 
new trial. Larson v. Hanson, 207 W 485, 242 
NW 184; Blank v. National Cas. Co. 262 W 
150, 54 NW (2d) 185. See also Pedek v. Weg
em ann, 275 W 57,81 NW (2d) 49. 

The absence of the trial judge beyond hear
ing of the proceedings during argument to 
the jury is error warranting a new trial, ex
cept when the evidence is such that there is 
actually no question for the jury. While it is 
not the duty of the reporter to take down the 
arguments to the jury unless he is directed 
to do so, he should be available; and if objec
tions are made or controversy arises during 
the course of the argument, the court, whose 
duty it is to be present at all stages of the 
trial, should direct a record to be made. Cae
sar v. Wegner, 262 W 429, 55 NW (2d) 371. 

Where counsel during argument stated a 
fact not in evidence the trial court's instruc
tion to the jury that the record did not disclose 
such fact and that the jury should disregard 
any reference to it was sufficient to prevent 
prejudice resulting from the improper state
ment, and warranted the denial of a mistrial. 
Smith v. Atco Co. 6 W (2d) 371, 94 NW (2d) 
697. 

The adverse effect, if any, of an attempted 
remark of the plaintiffs' counsel in argument, 
to the effect that defense counsel would not 
have placed his leg under a colliding truck 
wheel for any amount 6f money, was ade
quately disposed of by the trial court's prompt 
sustaining of objection made thereto. Hard
ware Mut. Cas. Co. v. Harry Crow & Son, Inc. 
6 W (2d) 396; 94 NW (2d) 577. 

Provocative language used by counsel in ar
gument to the jury is not an adequate excuse 
for retaliatory observations made by oppos-
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ing: counsel to the jury. Crye v. Mueller, 7 
W (2d) 182, 96 NW (2d) 520. 

The supreme court disapproves of the prac
tice of permitting counsel for the plaintiff in 
argument to the jury, either orally or by the 
use of a blackboard or a chart, to present to 
the jury a mathematical formula setting forth 
on a per diem basis the amount determined 
by the plaintiff as his or her damages for pain 
and suffering, the use of such a formula being 
pure speculation by counsel, not supported 
by the evidence, and presenting matters 
which do not appear in the record. There is 
no difference between using a mathematical 
formula for illustrative purposes and using it 
to determine the reasonableness of the amount 
sought as damages for pain and suffering. Af
fett v. Milwaukee & S. T. Corp. 11 W (2d) 604, 
106 NW (2d) 274. 

Counsel for both the plaintiff and the de
fendant may properly make an argumentative 
suggestion in summation from the evidence 
o,f a lump-sum dollar amount for pain and 
suffering which they believe the evidence will 
fairly and reasonably support, but counsel 
may not properly argue that such amount was 
arrived at or explained by a mathematical for
mula or on a per day, per month, or on any 
other time-segment basis. Affett v. Milwau
kee & S. T. Corp. 11 W (2d) 604, 106 NW (2d) 
274. 

Astatement of the plaintiff's counsel to the 
jury on the subject of damages for :personal 
injuries, "I am asking you to consider $25,000," 
was not improper argument. Walker v. Ba
ker, 13 W (2d) 637, 109 NW (2d) 499. 

It was proper for plaintiff's counsel to urge 
oil the jurors such lump-sum figUre for pain 
and suffering as counsel considered to be fair
ly supported by the evidence, and it was not 
proper for the trial judge to rule that coun
sel was entitled to argue for only such lump
sum as the trial judge deemed to 'be supported 
by the evidence. Halsted v. Kosnar, 18 W (2d) 
348, 118 NW (2d) 864. 

As to an alleged improper argument to a 
jury which was not recorded, objection must 
,be made at the time the statement is made. 
The supreme court will not entertain ques
tions based on affidavits as to what was said. 
State ex reI. Sarnowski v. Fox, 19 W (2d) 
68, 119 NW (2d) 451. 

Where there are 2 or more distinct items 
of injuries, it is proper for the trial court to 
permit argument whereby a separate sum is 
urged upon the jury for each such injury. Doo
little v. Western States Mut. Ins. Co. 24 W 
(2d) 135, 128 NW (2d) 403. 

An assertion made by counsel in opening 
statement or in closing argument need not 
be founded upon direct evidence, provided 
that the facts so asserted may be inferred 
from the evidence, and reasonable latitude 
should be allowed to counsel in the oral ar
gument even after the evidence is in. Kink v. 
Combs, 28 W (2d) 65, 135 NW (2d) 789. 

If improper argument is made, a motion for 
a mistrial must be made before the jury re
turns its verdict or the objection is waived. 
Every party requesting the reporter to take 
down arguments should make this request 
part of the trial record so that opposing coun
sel will know of it and may make a similar 
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request. Zweifel v. Milwauke'e Auto. Mut. 
Ins. Co. 28 W (2d) 249, 137 NW (2d) 6. ' 

A trial judge should not prevent an attor
ney from suggesting a sum as damages even if 
he feels the amount is unreasonable and could 
not be sustained. Fischer v. Fischer, 31 W 
(2d) 293, 142 NW (2d) 857. 

The rule provided by 270.205, that normally 
a party having the affirmative of an issue is 
entitled to open and close the 'arguments, ap
plies only to the main or basic issue of the case 
as of right and not to issues of defendants. 
Wells v. National Ind. Co. 41 W(2d) 1, 162 NW 
(2d) 562. ' , 

Argument as to damages for, each separate 
injury. 48 MLR 423. 

270.21 History: R. S. 1858 c. 132 s. 12; 1868 
c. 101 s. 1; 1871 c. 89; R. S. 1878 s. 2853; Stats. 
1898 s. 2853; 1925 c. 4; Stats. 1925 S. 270.21; 
Court Rule XIII s. 2; Sup. Ct. Order, 212 W 
xv; Sup. Ct. Order, 245 Wviii. 

Comment of Advisory Committee: See Com~ 
ment of Advisory Committee under 260.01. 

1. General. 
2. Instructions in writing or taken 

down. 
3. Specific instructions. 
4. Requested instructions. 
5. Modification of erroneous instruc

tions. 

1. General. 
All questions of fact are for the decision of 

the jury, an:d it is error for the judge to in
struct them absolutely on a question of fact. 
It is his duty to point out and decide what 
legal principles are applicable to the case, and 
it is the jury's duty to pass upon the facts. 
Zonne v. Wiersom, 3 Pin. 217. , :, 

An error in stating a legal proposition to 
the jury or the assertion of a false principle 
of law, if it be wholly irrelevant to the case, is 
not cause for the reversal, unless it is clear 
that the jury may have been misled thereby. 
Bowren v. Campbell, 5 W 187. ' 

Errors in instructions are not ground for rer 
versal when it is clear that the verdict and 
judgment could not have been different on the 
evidence. Andrea v. Thatcher, 24 W 471. 

A direction after verdict to insert nominal 
damages therein is no part of the charge. 
High v. Johnson, 28 W 72. 

An instruction as to what the law would be 
in case ce'rtain property could be identified 
may be added to by stating what the law 
would be in case of its nonidentification. El
dred v. Oconto Co. 33 W 133. 

It is error for the court to charge the jury 
that a material fact is proved when there is 
any evidence to the contrary proper,to be con
sidered by them. An expression of opinion 
by the court as to facts, evidence or character 
of witnesses, if made in such a manner that 
the jury may naturally l'egard it as a direction 
to them and as excluding them from finding 
the fact for themselves, there being evidence 
proper for them to consider,both for and 
against such direction, constitutes' ground for 
reversal. Ketchum v. Ebert, 33 W 611. ' 

A party who fails to ask more definite in
structions cannot urge error on account- of, in-
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definiteness or inaptness of expression in the 
instructions given. Murphy v. Martin, 58 W 
276, 16 NW 603. 
, It is not error to instruct that, unless some
thing in the case casts discredit, the jury must 
accept ,the testimony of an uncontradicted 
witness as true: Engmann v. Immel,59 W 
249, 18 NW 182. 
-'4 judgment will not be reversed because 
general terms were used in an instruction, 
where the appellant did not call the judge's 
attention to it at the time or ask for more 
specific instructions, where the terms used, in 
view of the whole charge, could not have mis" 
led the jury. Kelly v. Houghton, 59 W 400, 
18 NW 326. 

It is not error to refuse to instruct that a 
denial of having made a promise was not neg
ative testimony. ' Kelley v. Schupp, 60 W 76, 
18 NW 725. 

It is the duty of the jury to reconcile the 
discrepancies or contradictions in the testi" 
monyof witnesses, if possible; and it is error 
to instruct the jury that they ought not to 
attempt it. Taylor v. Young, 61 W, 311, 21 
NW488. 
, Where the successful party is entitled to 
judgment upon the undisputed evidence errors 
in the charge are immaterial. Swager v. Leh
man, 63 W 399, 23 NW 579. 

In reviewing the charge it should be consid
ered as a whole and not in detached parts or 
sentences. Adams v. McKay, 63 W 404, '23 
NW 575. 

Preliminary remarks of the judge to jurors 
to the effect that as jurors they had nothing 
whatever to do with the policy of the law, but 
were' bound to administer it faithfully while 
it was in force, were proper and did not fur
nish ground for anew trial. When a charge 
correctly states the law as to the points in is
sue, leaves all questions of fact to the jury and 
does not assume facts about which there is 
.a 'conflict of testimony, and when, taken to
gether, there is nothing in it: to mislead the 
jury on any material point, a new trial will 
not be ordered. Sickler v. La Valle, 65 W 572, 
27NW 163. 
, An error in admitting evidence as to mat
ters not proper to be considered in assessing 
damages is not cured by instructing the jury 
.that they cannot award damages on account 
of such matters, without withdrawing the evi
dence .from the jury. Bradley v. Cramer, 66 
W297, 28NW 372, 

Where it is claimed that the evidence es" 
'tablishes a certain fact the failure of the court 
to so charge cannot be alleged .for error where 
there was no request to so instruct or excep
tion to the failure to so instruct. Collins v . 
.8hannon, 67 W 441, 30 NW 730. , 

In an action for negligence charged to have 
,been gross the defendant cannot complain that 
an instruction to the effect that he is liable if 
guilty "as charged" did not sufficiently de
.scribe the degree of negligence which would 
,make him liable. Schaefer v. Oster brink, 67 
.w 495, 30 NW 922. 

An error as to the measure of damages be
comes immaterial if the jury entirely, disal
low the claim for damages. Morawetz v. Mc-
Govern, 68 W312, 32NW 290. , ' 

Where the court has correctly charged, -the 
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jury upon all the main questions involved the 
failure to give additional or more specific in
structions, which were not requested, is not 
error: Austin v. Moe, 68 W 458, 32 NW 760. 

The mere refusal to state certain facts to 
the jury, although they were undisputed, is 
not ground for reversal. Brickley v. Milwau
kee, 68 W 563, 32 NW 773. 

It is error for the court in charging the jury 
to cast susp~cion and doubt upon the testimony 
of a party 111 respect to a memorandum of a 
contract made by him, there being no evidence 
tending to impeach his credibility in respect 
thereto. Valley L. Co. v. Smith, 71 W 304,37 
NW412. 

An instruction that if in addressing the jury 
counsel have inadvertently misstated the evi
dence the jury must arrive at their conclu
sionsfrom the evidence itself and not from 
the statements of counsel furnishes no ground 
for criticism, Where such instruction was 
called for by some statement made by counsel, 
an exception will not be sustained if such 
statement is not in the record. Mullen v. Rei
nig, 7f W 388,39 NW 861. 

An instruction that the jury should feel 
"reasonably certain" as to what they should 
find to be the cause of an accident, was not 
error. Beery v. Chicago & Northwestern R. 
Co. 73 W 197, 40 NW 687. 

The discussion of evidence in a railroad case 
merely impeaching as part of the evidence in 
the .case, ,and not confining it to its purpose of 
impeaching, accompanied by language cal
culated to excite a prejudice on the part of 
the jury against railroads, ruled by the court 
below to be proper, was error. Heddles v. Chi
cago & Northwestern R. Co. 74 W 239,42 NW 
237. 

Not every statement or direction made by 
the judge in the presence of the jury consti
tl,ltes an, instruction or charge within the 
'meaning of the statute. Stiles v. Neillsville 
M. Co. ,87 W 266, 58 NW 411. 

It is the duty of the court to decide whether 
,a proposed instruction is applicable to the evi~ 
dence, and it is error upon giving an instruc
tion, to say that the jury may use it as far as 
they find it applicable. Duthie v. Washburn, 
87 W231, 58 NW 380; Guinard v. The Knapp
Stout & Co. and Company, 90 W 123, 62 NW 
625. ' , 

On the effect of a charge of a general nature 
,given in connection with a special verdict see 
Banderob v. Wisconsin C. R. Co. 133 W 249, 
.113 NW738. ' , 
"The trial court should give specific instruc

,tions applicable to any particular question of 
a 'special verdict, so that there can be no doubt 
aS"to ,which question the instructions apply. 
Becker v. West Side D. Works, 172 W 1, 177 
NW907., 

An argumentative instruction, reciting 
plaintiff's grounds for an affirmative answer 
and negativing their, effect one by one was 
'erroneous because it impressed the jury that 
the court favored the, defendant and that 
plaintiff's proofs were of little value. Also, it 
was error ,to detail the testimony of one of de
rfendant's witnesses and make no reference to 
opposing evidence except to tell the jury they 

-had· heard all of the ,evidence and had it be-
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fore them. Roys v. First Nat. Bank, 183 W 
10, 197 NW 237. 

Instructions should be short, concise, and 
directly to the point. Hoffman v. Regling, 217 
W 66, 258 NW 347. 

It is reversible error for either the court or 
counsel to inform the jury of the effect of 
their answer or answers on the ultimate result 
of their verdict. Pecor v. Home Ind. Co. 234 
W 407, 291 NW 313. See also De Groot v. Van 
Akkeren, 225 W 105, 273 NW 725. 

Where the trial court's instructions are not 
returned with the record on appeal, the su
preme court must assume that the trial court 
instructed according to law. Post v. Thomas, 
240 W 519, 3 NW (2d) 344. 

Instructions given before the jury com
menced its deliberations, that the same 10 ju
rors "must" agree on all the questions in the 
special verdict, and repeated with special em
phasis when the jury after 6 hours' delibera
tion returned a verdict showing that the same 
10 jurors did not agree on 2 of the questions, 
constituted prejudicial error as being coercive, 
where the jury after only 5 minutes' further 
deliberation returned a verdict showing that 
certain jurors had changed their original an
swers so that now the same 10 agreed on all 
the questions. Perkie v. Carolina Ins. Co. 241 
W 378, 6 NW (2d) 195. 

Failure of the court to instruct the jury not 
to take into account expert or other testimony 
which was merely speculative and conjectural 
cannot be assigned as error or reviewed on 
appeal, where there was no ruling or error 
assigned in relation to any ruling by the trial 
court on the admission or exclusion of such 
testimony, or any request for such an instruc
tion on that subject. Jorgenson v. Hillestad, 
250 W 592, 27 NW (2d) 709. 

Where the trial court had instructed cor
rectly, and there was no request by a party 
for instructions on the subject, the failure 6f 
the court to respond to the jury's request, af
ter it had retired, for further instructions con
cerning the question of lookout, was within 
the discretion of the court. Bengstort'v. Estes, 
260 W 595, 51 NW (2d) 539. 

Erroneous instructions imposing an exces
sive burden of proof on one party are not ren
dered harmless by similar instructions given 
as to the opponent party, since one party may 
have sufficient evidence to meet a legitimate 
burden of proof and thereby become entitled 
to a favorable answer which the jury would 
necessarily withhold if it believed that he must 
satisfy an excessive requirement, while his op
ponent would not be at all prejudiced by a like 
extra burden if he was fortunate enough in the 
quantity and quality of his evidence to carry 
it. A party on whom an instruction has cast 
a greater burden than the law requires can 
justly complain thereof when the answer is 
unfavorable to him, and an erroneous instruc
tion as to burden of proof on a material issue 
must be deemed to affect substantial rights of 
the party. Bengston v. Estes, 260 W 595, 51 
NW (2d) 539. 

The failure to object to prejudicially errone
ous instructions, given in connection with a 
defective form of special verdict, did not con
stitute a waiver that would prevent such error 
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from being raised on appeal. Deaton v. Unit 
C. & S. Corp. 265 W 349, 61 NW (2d) 552. 

Instructions should be given so that the jury 
will understand to what questions they refer, 
but it is not necessary that an instruction be 
stated in immediate connection with every 
question on which it bears, although it is the 
better practice to do so. Olson v. Milwaukee 
Auto. Ins. Co. 266 W 106, 62 NW (2d) 549, 63 
NW (2d) 740. 

Where defendant made no objection in the 
trial court as to an allegedly improper in
struction, he cannot raise the matter for the 
first time on appeal. Zombkowski v. Wiscon
sin River P. Co. 267 W 77, 64 NW (2d) 236. 

An instruction, claimed to have been com
ment on evidence from which the jury would 
infer that a child unexpectedly and suddenly 
ran in front of defendant driver's auto, did 
not violate the rule that the trial court must not 
incorporate in its charge assumptions or posi
tive statements as to facts which are in dis
pute so as to impress its interpretation of the 
evidence on the jury, but the instruction in 
question is not approved. Instructions should 
not give prominence to a contention of one 
party without giving equal prominence to a 
contention of other. Kuklinski v. Dibelius, 267 
W 378,66 NW (2d) 169. 

Where the jury verdict was merely advisory, 
and the court itself decided the issues, error, 
if any, in the submission of questions to the 
jury and in the instructions was immaterial. 
Hartung v. Milwaukee County, 2 W (2d) 269, 
86 NW (2d) 475, 87 NW (2d) 799. 

Any possible prejudicial effect of plaintiffs' 
motion, made while the jury was present, to 
amend a complaint by increasing the amount 
in the prayer for relief, was sufficiently re
moved by the court's instruction that the re
quest was not evidence. Hardware Mut. Cas. 
Co. v. Harry Crow & Son, Inc. 6 W (2d) 396, 
94 NW (2d) 396 and 577. 

Although the problem of whether the jury, 
in comparing the negligence of the parties, 
will give great weight to a finding by the trial 
court, is inherent in a situation where the court 
is compelled to make a finding, the problem 
can and should be met by instructions making 
it clear that no greater weight should be given 
to such a finding than should be given to a 
finding made by the jury. Field v. Vinograd, 
10 W (2d) 500,103 NW (2d) 671. 

The rule, that failure to give a proper re
quested instruction in an automobile collision 
case is not error where it affects both drivers 
in the same way and to the same degree, would 
apply to a failure to give a proper instruction 
on the emergency rule which was not re
quested but which should have been included 
in the charge. Pagel v. Holewinski, 11 W (2d) 
634, 106 NW (2d) 425. 

Where instructions are incomplete, and do 
not cover a point that ought to be covered, the 
supreme court will not reverse unless a timely 
request for appropriate instructions has been 
made to the trial court. Grinley v. Eau Galle, 
274 W 177, 79 NW (2d) 297; Carson v. Pape, 
15 W (2d) 300, 112 NW (2d) 693. See also: 
Taylor v. Seil, 120 W 32, 97 NW 498; Rost v. 
Roberts, 180 W 207, 192 NW 38; and Savina v. 
Wisconsin Gas Co. 36 W (2d) 694, 154 NW (2d) 
237. 
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Instructions given on the question of dam
ages, listing several items for possible consid
eration, are deemed not objectionable as al
lowing a double recovery for a single item of 
damage, in view of the fact that a general ver
dict on damages was used. Spleas v. Milwau
kee & S. T. Corp. 21 W (2d) 635, 124 NW (2d) 
592. 

It is not error to refuse to give preliminary 
instructions to the jury prior to the admission 
of evidence. Keplin v. Hardware Mut. Cas. 
Co. 24 W (2d) 319, 129 NW (2d) 321, 130 NW 
(2d) 3. 

The trial court is under no duty where it 
finds one party negligent as a matter of law, 
sua s:ponte to caution the jury, in connection 
with Instructions relating to the comparative
negligence question, not to give greater or les
ser importance or weight to its finding than to 
similar finding made by the jury. Moritz v. 
Allied Am. Mut. Fire Ins. Co. 27 W (2d) 13, 133 
NW (2d) 235. 

Denial of a request to instruct the jury with 
respect to plaintiff's failure to produce the tes
timony of his dentist who performed dental 
surgery upon him following the accident that 
they could infer that the witness' testimony 
would be unfavorable could not constitute a 
basis for error, where the parties had stipu
lated that the dentist's bills could be received 
in evidence without further proof, that they 
were reasonable, and the services performed 
necessary, for by stipulating to the reasonable
ness of the bills and their admission, defend
ants conceded that the dental services listed 
thereon were made necessary by the accident. 
Lundquist v. Western Casualty & Surety 
Co. 30 W (2d) 159,140 NW (2d) 241. 

A general guide for the instruction of juries. 
Fritz, 5 MLR 19. 

2. Inst1'uctions in Writing 01' Taken Down. 
The answer to a juror's question as to the 

rights of the parties is no part of the charge. 
Seymour v. Colburn, 43 W 67. 

Where the record did not show that the 
charge was written or taken down but it was 
stated in a bill that the reporter had said that 
he took down the charge but had lost his notes 
of it, the rule of ch. 101, Laws 1868, as amended, 
was not complied with and the judgment must 
be reversed. Penberthy v. Lee, 51 W 261, 8 
NW 116. 

It is not error for the trial judge to repeat 
from memory, at the request of the jury, a 
portion of his written charge. Gibbons v. Wis
consin V. R. Co. 66 W 161, 28 NW 170. 

Counsel who are aware that the reporter is 
absent from the courtroom at the time the 
judge gives additional oral instructions to the 
jury, by failing to call the court's attention 
to the fact (of which it had no knowledge), 
waives the right to object that such instruc
tions were not taken down. Stringham v. 
Cook, 75 W 589, 44 NW 777. 

Remarks made to the jury upon matters not 
relating particularly to the case on trial, but 
of a general character, as to their duties as 
jurors, are not a part of the instructions re
quired to be in writing, and such remarks, 
when made orally, will not be cause for a 
reversal of the judgment, unless they are 
such as must necessarily have prejudiced the 
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rights of the defeated party. Moore v. Platte
ville, 78 W 644, 47 NW 1055. 

Where instructions were given orally in the 
absence of the stenographer and defendant's 
leading counsel, one of his attorneys being 
present and not objecting, the error in so in
structing was waived. McMahon v. Eau Claire 
W. Co. 95 W 640, 70 NW 829. 

Where the trial judge commented to the 
jury on the law or facts without his comments 
being taken down or reduced to writing and 
there was no waiver of a written charge at 
the beginning of the trial, the judgment is 
reversed even though the violation may not 
have resulted in prejudice. Stollfuss v. Reeck, 
258 W 278, 45 NW (2d) 619. 

3. Specific Inst1·uctions. 
It was not error to instruct the jury that 

to publish in a newspaper that a man is a 
skunk, "if it is intended, as it ordinarily would 
be, ~ * * to render him ridiculous or odious," is 
libel; or that to publish in a newspaper that 
a man is guilty of low business practices, 
"meaning to have it understood that in his 
business he is unfair and disreputable or dis
honest, is libelous"-the question of intention 
being left to the jury. Massuere v. Dickens, 
70 W 83, 35 NW 349. 

One of the defenses to an action on a policy 
of fire insurance being that plaintiff had de
stroyed or injured insured goods after the fire, 
it was error to charge that whatever damage 
was done to the property was in consequence of 
the fire. F. Dohmen Co. v. Niagara Fire Ins. 
Co. 96 W 38, 71 NW 69. 

Although the court told the jury that it was 
the duty of the defendant to exercise ordinary 
care, without mention of the rule imposing a 
high degree of care on those operating auto
mobiles on streets in the presence of children, 
requested instructions that the defendant was 
required to keep a proper lookout after observ
ing the children should have been given. Ruka 
v. Zierer, 195 W 285, 218 NW 358. 

An instruction that the burden was upon 
the defendant to show that the negligence of 
the plaintiff was as great as that of the de
fendant was not erroneous. McGuiggan v. 
Hiller Bros. 214 W 388, 253 NW 403. 

An instruction that the testimony of wit
nesses who had measured the distances and 
made memoranda thereof was entitled to 
greater weight than evidence of witnesses who 
testified from recollection based on estimates 
of such distances, with the qualification that 
this instruction did not apply to any conflict 
in the testimony as to whether marks on the 
pavement were produced by any particular 
machine, correctly stated the law, and the re
fusal 6f the trial court to give the requested 
instruction without qualification was not er
ror. Balzer v. Caldwell, 220 W 270, 263 NW 
705. 

A statement by the trial court, in its charge 
to the jury, of the statutory limitation of the 
amount of damages recoverable for pecuniary 
loss and for loss of society in a death case, is 
improper as suggesting permissible allowance 
of the maximum, but does not necessarily con
stitute reversible error. Schulz v. General Cas. 
Co. 233 W 118, 288 NW 803. 

An instruction was erroneous which stated 
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the duty Df a driver is to. have hiscm; under 
such cDntrDl as to. enable him to. aVDid accident 
since his duty is to. use Drdinary care to. that 
end. Schulz v. General Cas. CD. 233 W 118, 28? 
NW803. . 

An instructiDn stating. the amDunts cle
manded in the cDmplaint in a death case, in
cluding a demand fDr the statutory limit. for 
IDSS Df sDciety and cDmpanionship, a state
ment that the jury's tDtal allQwance was. lim
ited to. the tDtal Df the amDunts demanded 
was errDneDUS as suggesting to. the jury that 
they. might at all events assess the liIl1it of 
the demand Df the cDmplaint, ,and was preju-. 
dicial to. the defendants especially in view Df 
the jury's assessment Df the statutDry limit fDr 
IDSS Df SDciety and CDmpaniDnship. HDffman v. 
Labutzke, 233 W 365, 289 NW 652. 

An instructiDn Dn right Df way at intersec
tiDns, qUDting literally the prDvisiDns Df 81?18 
(1), and then adding that "any perSDn who. has 
the right Df way is nDt absDlved fDr that rea
SDn frDm using Drdinary care to. aVDida cDlli
siDn," was nDt errDneDUS by reaSDn' Df such 
additiDn. (RDellig v. Gear, .217 W 651, and 
Beer v. Strauf, 236 W 597,. ,distinguished.) 
Schmallenberg v. Smith, 237 W 285, 29.6 NW 
597.. " 

An errDneDUS instructiDn,' to. the effect that 
the driver Df a mDtDr vehicle must have his 
vehicle under such reasDnable .. cDntrDl as to. 
enable him to. aVDid accidents whichmiglj.t be 
fDreseen by the exercise Df Drdinary care, was 
nDt prejudicial where there were findingsD~ 
negligence Dn his part as to. speed, IDDkDUt 
and failure to. yield the right Df way, and no. 
finding Df negligence as to. the, plaintiff. 
Schmallenberg v. Smith, 237 W 285, 296. NW 
597,. " , 

An instructiDn as to. the presumptiDn that 
a deceased mDtDrist at the time Df a cDllisiDn 
acted fDr her safety ShDUld have been qualified 
by infDrming the jury as to. the limited appli
catiDn and effect Df the presumptiDn. Guder
YDn v. WiscDnsin Tel. CD. 240 W 215, 2 NW 
(2d) 242.. . . '. 

Negligence Df a pedestrian Dr Df a driver 
having the statutDry right Df way 0.1). ahig~
way, in failing to. use Drdinary care to aVOId 
injury by gDing ahead reg~dless Df ~Dnse
quences, is nDt the same thmg as negligence 
in respect to. yielding the right Df way in the 
statutDry sense, and the term '.'yielding. the 
right Df way" ShDUld be lIsed Dnly in tlj.e statu
tDry sense in questiDns relating .thereto in. a 
special verdict, and in ~nstructiDns rel,ating 
thereto.: Smith v, SUperiDr & Duluth Transfer. 
Cq. 243W 292,10 NW (2d) 153. '. '. . 

In relatiDn to. a questiDn in the spl;)dal ver
dict, WDrded so. as t.D be answered 'Qy stat~ 
ing the tDtal amDunt received by the. plaintiff 
frDm the defendants, instead Df calling fDra 
"Yes" Dr "No." answer, aninstructio1;1, that the 
jury shDuld insert such an amDUnt as it w~!i 
cDnvinced by the prepDnderance Df ,the, eVI
dence to. a reasDnable certainty that the de,; 
fend ants had paid to. Dr expended in behalf Df 
the plaintiff with her cDnsent Dr.apprDval, was 
cDrrect and sufficient as to. instructing Dn tl;le 
burden Df prDDf. ThDma v. Class, Minerl;ll Fume. 
Health Bath CD. 244 W 347, 12NW (2d) 29: ., ' 

An instructiDn that the jury; in a1;1sWering 
the questiDn Dn cDmParative negligence. in a 
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SPecial verdict, ShDlIld appDrtiDn betwee1;1 the 
plaintiff ,pedestrian and the defendant's truck 
driver all Df the negligence "which YDU find". 
attributable to. each, was nDt defective, as 
withdrawing frDm the cDnsideratiDn Df the 
jury the driver's negligence in failing to. yield, 
the right Df way. Derge v. Carter, 248 W 500, 
22 NW (2d) 505. . 

The cDmplaint alleged that .the defendant 
had agreed with the plaintiff to. suppDrt. her 
fDr life in cDnsideratiDn Df her agreeing tD,. do. 
hDusewDrk fDr him as IDng as she was able. 
He denied making [my agreement. The cDurt 
instructed . ~he jury that. the. burden Df prDDf 
was Dn the plaintiff but Dmitted to. ,tell the 
jury tl).at she "was bDund to. establish the 
cDntract by dire.ct and pDsitive evidence 0..1' 
by .circumstantial evidence equivalent to. direct 
and pDsitive," Such DmissiDn was reversible: 
errDr. RDszina v. Nemeth, 251 W 62, 67a,. 27. 
NW (2d), 886, 28 NW(2d) 885. . 
. Since assumptiDn Df risk is nDt necessarily 

cDntributDry negligence, it was misleading to' 
speak Dfadding it to. cDntributDry negligence 
to. determine that the negligence Df the plain-: 
tiff guests was at least equal to. the. negli-. 
gence .Df the driver Df the autDmDbile in whiCh 
theY.were riding when it left the highway, 
StDrlie v. HartfDrd Acc. & Ind. CD. 251 W 340, 
28,NW (2d) 920.. , ' 
, An instructiDn that, in determining,. the 

:piDney va~ue Df damages the jury was entitled 
to.: cDnsider the present. "depleted" . value ·Df a 
dDllar.and its ,"lessened" ,purchasing power 
might have Dmitted the qUDted words in Drder 
tlw.t. the instructiDn have mDre universal ap~ 
plicatiDn, but the inclusiDn of thDse terms was 
nDt prejudicial errDr since there is a clearly 
lessened ,purchasing. pDwerin the dDllar at the 
present time. Dabareiner v. WeisflDg, .253 
W 23, 32 NW (2d) 220. 

In an: actiDn to reCDver damages sustained in 
auto collision, the quantum Df evidence re
quired to. suppDrt an affirmative Dn a given 
negligence issue was that which satisfies tD.a 
reasDnable certainty by a "fair" prepDnder
ance Df the evidence; and an instructiDn that 
plaintiff had the burden Df prDving· defend
ant's, negligence and prDximate cause by a 
"clear" prepDnderance of the evidence was re" 
versible error, particularly since theinstruc
tion ,given as to damages stated that they 
should be prDved by "fair" prepDnderance. 
BengstDn v. Estes, 260 W 595, 51 NW (2d) 539. 

AnactDr is liable fDr the natural CDnse-, 
quences Df his negligent act and nDt merely: 
fDr the natural ~'and probable" cDnsequences 
thereDf. An instruction that negligence is a 
calIse when it prDducesinjury Dr damage.'~as. 
a natural. and probable result" was techni~ 
cally incorrect, but nDt prejudicial here; since' 
no. liability was sDught to. be imposed fDrany: 
consequences which were nDt prDbable as well 
as naturaL· .BengstDn v. Estes, 260 W595,.,5;L 
NW (2d) 539. , '. .' " 

An ,instruction on proximate, cause . is. ,er
l'DneDUS so. far as including .the element of fDr.., 
seeability therein. (Such instructiDn was SU:b~. 
stantially verbatim. the one recDmmended in 
Deisenrieter v. Kraus-Merkel. Malting Co. 97 
W279, bU.t was iinpliedly repudiated ,by the' 
decision in' OsbDrne v. MontgDmery, 203. V); 
223 .. ) It .was also errDr to. charge that.prDx~": 



mate cause is one which "produces the injury 
as a natural and probable result" of defend
ant's negligence, since the use of the term 
('probable result" carries with it a connotation 
of forseeability, which is disapproved. An in
struction on proximate cause would be propel' 
which informs the jury that by proximate 
cause, legal cause,or cause (whichever of such 
3 terms as may have been used in framing the 
causation question in the special verdict) is 
meant such efficient cause of the accident as 
to lead the jurors, as reasonable men and 
women, to conclude that the negligence of A 
(A having been found negligent by the jury's 
answers to prior question in the verdict) was 
a· substantial factor in causing the injury. 
Pfeifer v. Standard Gateway Theater, Inc. 262 
W 229,55 NW (2d) 29. 

An instruction was not erroneous for apply
ing presumption of the exercise of due care for 
one's own safety to a defendant driver who had 
suffered a complete loss of memory as a con
sequence of injuries sustained in the accident 
and was unable to testify in relation thereto. 
Davis v. Fay, 265 W 426, 61 NW (2d) 885. 

. Instructions as to the care required of par
ent-driver were considered and approved in 
Statz v. Pohl, 266 W 23, 62 NW (2d) 556, 63 NW 
(2d) 711. 

An instruction was erroneous and prejudi
cial, requiring a new trial, in that it incorrectly 
stated that when a vehicle is in a position on 
the highway where it has no legal right to be 
it is presumed that its position is due to some 
act of negligence on the part of the operator, 
and, in that it thereby placed the burden on 
the 'operator to prove otherwise. Olson v. Mil
waukee Auto. Ins. Co. 266 W 106, 62 NW (2d) 
549,63 NW (2d) 740. 

An instruction on lookout was approved in 
Weber v. Mayer, 266 W 241, 63 NW (2d) 318. 
. It is error to instruct that a driver is re
quired to drive at .such speed and under such 
conti'ol as to avoid accident, since his duty is 
to use ordinary care to that end. This error 
is not prejudicial where the jury found no 
negligence as to speed. Swanson v. Maryland 
Cas. Co. 266 W 357,63 NW (2d) 743. 

Where injury to land is in question the jury 
should be asked to find the values before and 
after the injury, and should not be told that the 
difference constitutes the damages. Zombkow
ski V:. Wisconsin River P. Co. 267 W 77, 64 NW 
(2d) 236. ' 
'Under testimony from which the jury had 

tlle right to conclude that a driver exercised 
due care in approacliing an intersection on an 
arterial highway, and saw the other car' ap
proaching on intetsecting nonarterial highway 
assp'on 1;IS it was possible for him to see it, and 
that he was confronted with. an emergency 
when it became apparent that such other car 
was gciing to invade his path, the element of 
emergency was a proper subject for instruc
tionsand argument. Lawrence v. E. W. Wylie 
Co.' 267 'W 239,.64 NW (2d) 820. 

In an action: for personal injuries, tlie trial 
COUl;terrediri instructing that the burden of 
proof Was on defendant to establish an affirma~ 
tiye.'!lIlsvyer to. a question asking whether the 
i'i;ltlii:ies'r~sulted from an unavoidable acci
derit;.- . Defendant was not prejudiced by such 
error, where the juryfourid defendant guilty 
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of causal negligence and the court had rightly 
instructed that burden of proof as to questions 
relating thereto was on plaintiff and where 
the jury's negative answer to question asking 
whether plaintiff's injuries resulted from an 
unavoidable accident was not needed to sup
port the judgment and hence was superfluous. 
Van Matre v. Milwaukee E. R. & T. Co. 268 W 
399, 67 NW (2d) 831. 

Where, in a head-on collision case, the ques
tions submitted inquired as to the negligence 
of plaintiff driver in respect to position of her 
car on the highway, and in other respects, and 
there was evidence contrary to the presump-, 
tion that plaintiff driver, an amnesia victim; 
had exercised due care for her own safety in 
respect to position on the highway, an instruc
tion on such presumption was error S9 far as 
addressed to position on the highway; but 
where the jury was required by the instruction 
to consider the presumption only in connec
tion with particular respects concerning which 
there was no actual evidence as to what plain.; 
tiff driver's acts or omissions were, it will be 
assumed that the jury eliminated the pre.; 
sumption from its consideration of inquiry as 
to position on the highway, and the instruc
tion was not prejudicial. Atkinson v. Huber, 
268 W 615, 68 NW (2d) 447. 

An instruction, that the question of cause iIi 
this case was not·affected by the fact thatve
hicles did not collide, correctly and sufficient
ly apprised the jury that actual collision was 
not necessary to give rise to causal negligence, 
and refusal to give a requested separate in~ 
struction couched in somewhat different lan
guage was not error. Simon v. Van de Hey; 
269 W 50, 68 NW (2d) 529. 

. An instruction on management and control 
of motor vehicles, which, when considered in 
entirety, correctly stated the applicable· rule 
that the duty of a driver is not to have his car 
under such control as to enable him to avoid 
an accident but is to use ordinary care to that 
end, was not rendered erroneous by reason of 
a phrase contained therein, "so that when dan-. 
gel' appears he may stop his vehicle, reduce his 
speed, change his course, or take such other 
means to avoid injury or damage as may rea~ 
sonably appear proper and feasible." Simon 
v. Van de Hey, 269 W 50, 68 NW (2d) 529. ' 

Where the jury was properly instructed that 
damages recoverable by plaintiff were limited 
to those reasonably certain to have resulted 
from the injury complained of, it must be as
sumed that when damages were assessed the 
testimony as to plaintiff's nasal condition and 
its cause was considered by the jury in light 
of such instructions; and a question asking 
whether plaintiff's nasal condition was a nat
ural.result of injuries received by her when 
struck by an auto will be treated as surplusage, 
and the jury's affirmative answer thereto as 
immaterial, particularly where the award of 
damages was not excessive. Merkle v. Behl, 
269 W 432, 69 NW (2d) 459. 

For instructions in re violation of the safe
place statute, see note to 101.06, on safe public 
buildings, citing Bobrowski v. Henne, 270 W 
173, 70 NW (2d) 666. 

The refusal to give requested instructions; 
relating to mere skidding not being in itself 
proof of negligence and to skidding occurring 
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without fault, was not prejudicial where it 
appeared that the driver of the truck, bring
ing sand to help extricate stalled vehicle, was 
aware that the shoulder of the road declined 
to the ditch and was covered with ice, and that 
he stopped his truck on slippery shoulder at a 
place where he should have anticipated that it 
would skid toward the deceased. Williams v. 
Monroe County, 271 W 243, 73 NW (2d) 501. 

Where the trial court, in instructing on 
questions inquiring whether northbound driv
er was negligent as to management and con
trol, .covered issue of her invasion of west lane 
of highway and read to jury the applicable por
tions of 85.15 (1), Stats. 1953, the court's failure 
to include a separate question as to her inva
sion of west lane was not prejudicial error. 
Heagney v. Sellen, 272 W 107, 74 NW (2d) 745, 
75 NW (2d) 801. 

Although instructions in the instant case 
correctly defined "under the influence of in
toxicating liquor" as applied to the drive~' of a 
motor vehicle, the jury should also have been 
instructed that they must first determine that 
host-driver's consumption of liquor apprecia
bly interfered with his care and management 
of the vehicle before they could properly con
sider the evidence as to the driver's drinking 
in answering questions dealing with his neg
ligence and the guest's assumption of risk. 
Frey v. Dick, 273 W 1, 76 NW (2d) 716, 77 NW 
(2d) 609. 

To avoid an inconsistent verdict, the ques
tion asking whether the host-driver was oper
ating his car while under the influence of in
toxicating liquor should preferably be omit
ted, and the matter of intoxication should be 
covered in instructions given in respect to 
questions dealing with host's negligence and 
guest's assumption of risk, since intoxication 
in itself does not give rise to liability but does 
so only when combined with some act of cau
sal negligence. Frey v. Dick, 273 W 1, 76 NW 
(2d) 716, 77 NW (2d) 609. 

Where the jury, under a proper instruction 
given, could not find in favor of the boy un
less it was persuaded by the evidence to an
swer "Yes" to the question in special verdict, 
it cannot be said the trial court erred to preju
dice of defendants in not informing the jury 
that the burden of proof was on the plaintiffs 
to show that the boy failed to realize the risk. 
Nechodomu v. Lindstrom, 273 W 313, 77 NW 
(2d) 707, 78 NW (2d) 417. 

An instruction related to causation rather 
than to negligence and should not have been 
given with respect to the question inquiring as 
to whether the driver of the colliding vehicle 
was negligent as to speed. Vidakovic v. 
Campbell, 274 W 168, 79 NW (2d) 806. 

Where the trial court had properly found pe
destrian negligent as a matter of law in fail
ing to yield the right of way to defendant's 
oncoming auto, the jury should not have been 
instructed that the emergency doctrine might 
be considered in determining the pedestrian's 
causal negligence, since one cannot deliber
ately proceed to a point of danger, as the 
pedestrian did, and then act within protection 
that a sudden emergency might otherwise give 
him. Metz v. Rath, 275 W 12, 81 NW (2d) 34. 

Where the trial court instructed as to the 
duty of an auto driver to keep a proper lookout 
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but, with reference to the question submitted 
as to the plaintiff pedestrian's lookout, the 
court merely stated, "I have already in
structed you in regard to that," defendants' 
rights are deemed to have been so seriously 
prejudiced by lack of adequate instructions as 
to require the supreme court to invoke its dis
cretionary powers under 251.09 and to order a 
new trial. Vanderhei v. Carlson, 275 W 300,81 
NW (2d) 742. 

Where evidence warrants it, the jury should 
be instructed as to both liability and compari
son, that a motorcyclist who by threats and 
pursuit causes another driver to speed may be 
found guilty of causal negligence. Veverka v. 
Metropolitan Cas. Ins. Co. 2 W (2d) 8, 85 NW 
(2d) 782. 

In an instruction to the effect that the law 
presumes a person will not knowingly and 
consciously place himself in imminent danger, 
use of the language "knowingly and conscious
ly" was erroneous and prejudicial, since negli
gence in placing oneself in a position of dan
ger involves only inadvertence. Instructions 
on skidding and unavoidable accident were 
prejudicial as to plaintiff guest, where evi
dence was that the highway was clear of i(:!e 
and snow, and there was nothing to show that 
it was a "slippery highway," and furthermore, 
no evidence that the car skidded but only that 
it suddenly made a turn into the lane of the 
oncoming car. On introduction of credible evi
dence permitting a contrary inference, the pre
sumption of due care on the part of decedent 
driver disappeared; and it was error to instruct 
on such presumption; such error was prejudi
cial to plaintiff guest in view of jury's finding 
that the host-driver was not negligent as to 
driving on left side of highway. Mittelstadt 
v. Hartford Accident & Indemnity Co. 2 W 
(2d) 78, 85 NW (2d) 793. 

In referring to ordinary care as that which 
"the great mass or majority of mankind" 
would exercise, etc., or which "the man of 
ordinary care and prudence" would exercise, 
etc., the 2 quoted expressions mean the same 
thing, and they may properly be used inter
changeably, so that the use of either in in
structions given to the jury is proper. Hassel
man v. Zimmerman, 2 W (2d) 345, 86 NW (2d) 
418. 

An instruction given to the jury on burden 
of proof, that, in order to warrant an affirma
tive answer to any of certain submitted ques
tions, "your minds must be satisfied or con
vinced by a preponderance of the evidence 
and to a reasonable certainty," if incorrect, 
is deemed not to have resulted in prejudice to 
the plaintiffs as placing an unwarranted bur
den on them and influencing the jury's an
swers. Powers v. Joint School Dist. 2 W (2d) 
556, 87 NW (2d) 275. 

An instruction that a driver changing a tire 
on a car parked partly on the highway must 
give warning to drivers approaching from the 
rear, but not informing the jury that the only 
warning required is adequate taillights, was 
prejudicial error. The court should instruct 
both as to the restriction against parking and 
the emergency parking exception, where there 
was some evidence that the car could not be 
completely driven off the roadway. Andraski 
v. Gormley, 3 W (2d) 149,87 NW (2d) 818. 



1457 

Instructions concerning the duty of drunken 
pedestrians on the highway and the duty of 
officers who have arrested them to protect 
them are discussed in Henrikson v. Maryland 
Cas. Co. 3 W (2d) 379, 88 NW (2d) 729. 

An instruction on the doctrine of res ipsa 
loquitur, though inapplicable, although given 
immediately following an instruction given on 
a question asking whether the defendant was 
negligent in using a trailer hitch without a 
safety lock, is deemed not to have been prej
udicial as affecting the jury's determination 
on the issue of ordinary care in finding the 
defendant negligent in using the hitch with
out a safety lock. Brunner v. Van Hoof, 4 W 
(2d) 459, 90 NW (2d) 551. 

An instruction given to the jury, that in de
termining the money value of the plaintiff's 
damages "the present depleted value of a dol
lar and its lessened purchasing power" might 
be considered, although serving no good pur
pose, is deemed not prejudicial, since it made 
only a bare reference to a condition that must 
have been well known to every member of the 
jury. Kincannon v. National Ind. Co. 5 W (2d) 
231, 92 NW (2d) 884. 

In instructions relating to assumption of 
risk just prior to and at the time and place of 
the accident, it was proper to include the lan
guage "a guest who knows, or in the exercise 
of ordinary care should have known, that the 
conduct of the host-driver is in any respect 
dangerous is required under the law to make 
known his objection to such conduct by pro
testing." Ven Rooy v. Farmers Mut. Auto. Ins. 
Co. 5 W (2d) 374, 92 NW (2d) 771. 

In an action for death of a pedestrian, struck 
by defendant's auto while crossing a highway 
at or neal' a rural intersection, an instruction 
that no person shall operate a vehicle at a 
speed greater than is "reasonable and pru
dent" under conditions and having regard for 
the actual and potential hazards then existing, 
etc., and that any rate of speed is unreason
able if it is greater than a reasonable and pru
dent person would use under the same or sim
ilar circumstances, was not prejudicial errol' 
for failing to refer to that portion of 85.40 
(2) (b) providing that the operator of a vehicle 
shall, consistent with the above requirement, 
operate at an "appropriate reduced speed" 
when "passing" a pedestrian. Greene v. Farm
ers Mut. Auto. Ins. Co. 5 W (2d) 551, 93 NW 
(2d) 431. 

It was not prejudicial error to refuse a re
quested instruction informing the jury that 
damages should not include any sum for fed
eral income taxes, and that awards for per
sonal injury are not subject to federal income 
tax. Hardware Mut. Cas. Co. v. Harry Crow & 
Son, Inc. 6 W (2d) 396, 94 NW (2d) 577. 

An instruction in connection with inquiries 
into negligence of a host-driver, to the effect 
that the jury might consider the evidence as to 

. his drinking, but must first be satisfied that 
his consumption of alcoholic beverages appre
ciably interfered with his management and 
control of his automobile, was neither errone
ous nor prejudicial. Haag v. General Accident 
Fire & Life Assur. Corp. 6 W (2d) 432, 95 NW 
(2d) 249. 

If an instruction as to the impact of income 
taxes on damages awarded for personal injur-
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ies is given, it should state that the jury is to 
add nothing to and deduct nothing from the 
award because of nonliabiIity for income tax. 
Behringer v. State Farm Mut. Auto. Ins. Co. 
6 W (2d) 595, 95 NW (2d) 249. 

An instruction on the elements comprising 
damages to be considered in answering a ques
tion asking merely as to the amount of "dam
ages," which stated one of such elements to be 
plaintiff's loss of earnings resulting from her 
injuries was erroneous, in the absence of any 
evidence of impairment of earning capacity. 
Behringer v. State Farm Mut. Auto. Ins. Co. 6 
W (2d) 595, 95 NW (2d) 249. 

In an action for injuries sustained by a pe
destrian who was crossing a street when struck 
by the defendant's automobile proceeding par
tially to the left of the center line of the street, 
instructions given to the jury which stated 
that the question was whether it was practical 
for the defendant to drive on the wrong side 
of the street, instead of properly stating that 
the question was whether it was impractical 
for the defendant to drive on the right-hand 
side of the street, and which erroneously 
placed the burden of proof on the plaintiff in 
respect to such issue, were prejudicial, and 
affected the substantial rights of the plaintiff 
in view of the jury's findings of comparative 
negligence against the plaintiff, thereby re
quiring a new trial. Smith v. Cummings, 8 
W (2d) 369, 99 NW (2d) 179. 

An instruction given on burden of proof, 
that before the jury would be justified in an
swering in the affirmative a question sub
mitted as to whether there was ice where the 
plaintiff fell the jury must be "satisfied or con
vinced," etc., was not prejudicial to the plain
tiff as requiring the jury to reach too high a 
standard of certainty because of the use of the 
additional word "convinced," and as thereby 
influencing the jury's negative answer. Potter 
v. Schleck, 9 W (2d) 12, 100 NW (2d) 559. 

Even though a city ordinance prohibiting 
the maintenance of any downspout in such 
position that its contents would be cast onto 
or made to flow over a public sidewalk may 
have created a duty on the part of a property 
owner to a pedestrian using the sidewalk so 
that violation thereof would be negligence per 
se, the failure of the trial court so to instruct 
the jury was not prejudicial, since it would 
have no direct or logical effect on the jury's 
negative answer to the question submitted as 
to whether there was any ice where the plain
tiff fell on the sidewalk adjacent to the de
fendant's building. Potter v. Schleck, 9 W (2d) 
12, 100 NW (2d) 559. 

When evidence supports a number of con
tributing causes, the charge and the verdict 
should recognize that possibility, and it is er
ror to confine the causation question to a sin
gle cause. If the actor's negligent conduct is a 
substantial factor in bringing about the harm, 
it is a legal cause of that harm. Reserve Sup
ply Co. v. Viner, 9 W (2d) 530,101 NW (2d) 663. 

In a situation where the defect is tempo
rary or transitory, and consists in a failure to 
repair or maintain a place of employment in 
a condition as safe as the nature of the prem
ises reasonably permitted, the instructions to 
the jury should make it clear that the defend
ant owneris not negligent if he had no knowl-
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edge of the defect or notice of facts which 
should have caused him to know of its exist
ence. Krause v. Veterans of Foreign Wars Post 
No. 6498, 9 W (2d) 547, 101 NW (2d) 645. 

Where the trial court gave a requested in
struction that the court, in finding that the 
plaintiff 12-year-old pedestrian was causally 
negligent in failing to yield the right of way 
to the defendant motorist, was not finding that 
the defendant was or was not negligent, and 
that the determination of the other questions 
in the special verdict was for the jury, includ
ing the apportionment of the negligence, and 
the court then gave instructions, among others, 
that a driver owes a special responsibility of 
care and safety as to children and a higher de
gree of care toward children than toward 
adults, that a child is held to a lesser degree of 
care than is an adult, and that in comparing 
the negligence the jury should take into con
sideration that the defendant was an adult and 
the plaintiff a child, the first-mentioned in
struction was not inadequate because of being 
placed in the early part of the instructions, 
and the remaining instructions were not preju
dicial to the plaintiff as placing undue empha
sis on the court's finding on the plaintiff's fail
ure to yield the right of way because of again 
referring in certain places to such finding. 
Field v. Vinograd, 10 W (2d) 500, 103 NW (2d) 
671. 

Instructions as to burden of proof in undue 
influence cases are discussed in Kuehn v. 
Kuehn, 11 W (2d) 15, 104 NW (2d) 138. 

There is negligence on the part of the driver 
of an automobile when he proceeds at a speed 
at which he cannot stop his vehicle within the 
distance that he can see ahead of him. Any 
person whose negligence contributes to or 
helps to create an emergency is not entitled to 
the benefit of the emergency rule, and the 
jury in many cases should be so advised. Lentz 
v. Northwestern Nat. Cas. Co. 11 W (2d) 462, 
105 NW (2d) 759. 

The emergency rule is directed to the ques
tion of negligence rather than to the question 
of causation. Kuentzel v. State Farm Mut. 
Auto. Ins. Co. 12 W (2d) 72, 106 NW (2d) 324. 

For criticism of an instruction as to negli
gence of a child see Rasmussen v. Garthus, 12 
W (2d) 203, 107 NW (2d) 264. 

Under evidence that on a snowy morning 
plaintiff entered a store and slipped on a pud
dle of water near the entrance, plaintiff should 
have anticipated the likelihood of a slippery 
floor and maintained a lookout. An instruc
tion on ordinary care is approved. Mondl v. 
F. W. Woolworth Co. 12 W (2d) 571, 107 NW 
(2d) 472. 

For discussion of instructions concerning 
negligence of driver and pedestrian run over 
while lying on road at night see Gilberg v. 
Tisdale, 13 W (2d) 249, 108 NW (2d) 515. 

For decision respecting an instruction as to 
duty of a driver meeting a car which is sig
naling for a left turn see Walker v. Baker, 13 
W (2d) 637, 109 NW (2d) 499. 

Where the trial court instructed the jury as 
to the life expectancy of the plaintiffl but 
neglected to instruct also that in makmg a 

. present award for a period of futUre years the 
jury should determine the present value of 
such award, bu:t the defendant made no re-
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quest for such instruction it was not prejudi
cial error on the part of the trial court in fail
ing to include and give such instruction;Wal
ker v. Baker, 13 W (2d) 637, 109 NW (2d) 499. 

Failure to reduce speed after a dangerous 
situation has been sighted is properly a matter 
of management and control and not speed. 
Bartz v. Braun, 14 W (2d) 425, 111 NW (2d) 431. 

Before an instruction on the duty of a phys
ically handicapped' motorist should be given 
to the jury, there must be a foundation in the 
evidence for a jury finding that there is some 
element of negligence to which the handicap 
relates, and the mere fact that a defendant mo
torist, here one partially disabled from polio, 
is physically handicapped does not justify giv
ing such an instruction. In order to attain the 
required standard of ordinary care, a physi
cally handicapped motorist must do more to 
exercise ordinary care than would be required 
if he were not handicapped, but the greater ef
fort to compensate for his handicap should 
not be characterized either expressly or im
pliedly in instructions to the jury as requiring 
an exercise of a greater degree of care. Lisow
ski v. Milwaukee Auto. Mut. Ins. Co. 17 W (2d) 
499, 117 NW (2d) 666. 

Where there was no evidence of negligence 
as to management and control, deviating from 
a traffic lane or yielding a right of way, it was 
error to instruct on these points, but where no 
questions concerning them were submitted, 
the errors were not prejudicial. United States 
F. & G. Co. v. Milwaukee & S. T. Corp. 18 W 
(2d) 1, 117 NW (2d) 708. 

For discussion of an instruction that before 
the jury could find causation it must find that 
the injury would not have occurred "but for" 
the accident see Chapnitsky v. McClone, 20 W 
(2d) 453, 122 NW (2d) 400. 

Where a boy was struck as he crossed a 
highway at a private driveway running from 
the house to the barn on opposite sides of the 
road it was error to instruct as to his duties 
in crossing at a marked or unmarked cross
walk. The jury should have been instructed 
that there was no crosswalk present. Rossow 
v. Lathrop, 20 W (2d) 658, 123 NW (2d) 523. 

Instructions given to the jury as to negli
gence in a safe-place case were considered in 
Petoskey v. Schmidt, 21 W (2d) 323, 124 NW 
(2d) 1. 

The trial court did not commit prejudicial 
error in refusing to instruct the jury that the 
driver had the right to rely upon the assump
tion that pedestrians on the sidewalk would 
observe the rules of the road, since the driver 
was obligated to maintain an efficient lookout 
from a point where his view was unobstructed, 
and his duty to yield the right-of-way to pe
destrians as defined in 346.47 (1) could not be 
lessened by an assumption that users of the 
sidewalk would obey the rules of the road, and 
more specifically, that children playing on a 
toy bicycle would not violate 346.88, relating 
to obstructing the operator's' view or driving 
mechanism, or would not drive at unreason
able speeds, the only rules of the road rele
vant here. Bey v. Transport Ind. Co. 23 W (2d) 
182, 127 NW (2d) 251. . 

Although the trial court, in submitting the 
case to the jury upon an ultimate fact verdict, 
included in its instruction as to the negligence 
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of the drivel's, failure to dim headlights, and 
under the state of the evidence such failure 
could not be causal in view of the other domi
nant aspects of causal negligence present, the 
error was not prejudicial, since the causation 
question, as well as the negligence question, 
was submitted to the jury under proper in
structions. Wanserski v. State Farm Mut. Au
to.lns. Co. 23 W (2d) 368, 127 NW (2d) 264. 

A contention that the trial court erred in 
extending the benefit to the plaintiff of the 
emergency doctrine iIi its instructions, because 
no emergency is created in a head on collision 
situation where the time span is such that the 
confronted driver has time for considered ac
tion, must be rejected, where the testimony in
dicated that until the cars were about one
eighth of a mile apart the southbound driver 
would return to his own lane, and thus under 
the circumstances plaintiff would have had 
less than 5 seconds in which to react. Wan
serski v. State Farm Mut. Auto. Ins. Co. 23 
W (2d) 368, 127 NW (2d) 264. 

A refusal to give specific insh'uctions as to 
the degree of care a cab driver owed the pas
senger as a common carrier was riot error, 
where such an instruction would not assist the 
jury in deciding the sole issue of consequence, 
i.e., who closed the door on plaintiff's thumb, 
and the instruction given in effect told the 
jury that whatever the degree of care, the driv
er was negligent if the jury found that he 
closed the door. Fleischman v. Holz, 23 W (2d) 
415, 127 NW (2d) 9. 

A defendant is not entitled to the benefit of 
:the emergency rule where he has failed as to 
'lookout, but where, there is a jury question as 
to lookout, the application of the emergency 
rule is for the jury. A party who does not 
claim to have acted or failed to act in the sit
uation in response to a sudden emergency is 
not entitled to the instruction. Misiewicz v. 
Waters, 23 W (2d) 512, 127 NW (2d) 776. 

Even though the court instructed the jury 
that "you may" find defendant negligent if he 
violated safety statutes, this was not prejudi
cial where the jury was also told that a viola
tion of the motor vehicle code constitutes neg
ligence. Willenkamp v. Keeshin Transport 
'System, Inc. 23 W (2d) 523, 127 NW (2d) 804. 

Where evidence is introduced which would 
support a jury finding contrary to the pre
sumption that a deceased person or one who 
has suffered amnesia exercised due care for his 
own safety, the presumption is eliminated 
and drops out of the case entirely and no in
stl'uction upon that subject should be given to 
the jury. Brunette v. Dade, 25 W (2d) 617, 131 
NW (2d) 340. 

When proof of negligence is offered in a 
case where res ipsa loquitur may be applica
ble, the trial judge must evaluate the testi
mony to determine if there has been such sub
stanthll proof of negligence as to render super
fluous the giving of an instruction on res ipsa 
loquitur; sometimes the question as to ade
quacy of the proof of negligence will be a 
close one; it will be within the sound discre
tion of the trial court to determine whether the 
giving of the instruction will be.l'eduJ;1dant. 
Fehrman v. ,Smirl, 25 W (2d) 645, 131 NW (2d) 
314.: 

An .instruction that a child's violation of a 
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safety statute is negligence is proper. Shaw v. 
Wuttke, 28 W (2d) 448, 137 NW (2d) 649. 

Before a party is entitled to the benefits of 
the emergency doctrine he must be free from 
negligence which contributed to the creation 
of the emergency. If there is a factual dispute 
as to such negligence and assuming the time 
element is so short as to make the doctrine 
otherwise applicable, a person is entitled to 
the emergency-doctrine instruction and it is 
for the jury to determine its application. If, 
however, it can be held a person was negligent 
as a matter of law and such negligence con
tributed to the emergency, then such person is 
not entitled to the emergency-doctrine instruc
tion. Shaw v. Wuttke, 28 W (2d) 448, 137 NW 
(2d) 649. 

In the absence of testimony of a medical ex
pert qualified to express such an opinion the 
jury should be instructed that no damages 
may be allowed for future pain and suffering. 
It is also error to refuse to instruct the jury 
regarding the absence of any permanent in
juries where the record was devoid of medical 
proof that plaintiff's injuries would be perma
nent. Huss v. Vande Hey, 29 W (2d) 34, 138 
NW (2d) 192. 

The: emergency instruction should be given 
only when a driver's management and control 
is in question, not when his only negligence 
is with respect to lookout. Where the court 
finds negligence as a matter of law, it is not 
error to refuse to instruct the jury that it 
should give this finding no more importance 
than its own findings; such an instruction is 
,proper, however. Schmit v. Sekach, 29 W 
(2d) 281, 139 NW (2d) 88. 

An instruction given the jury that they 
coulq consider impairment of claimant's future 
earning capacity ,as an element of damages 
was erroneous, where the evidence disclosed 
that the only aftereffect of the injury sus
tained was discomfort following surgery, but 
no explanation was offered as to how this af
fected 'his employment and the record other
,wise indicated that plaintiff returned to work 
3 months after the accident, and worked stead
ily from that time until the date of trial. 
Lundquist v. Western Casualty & Surety Co. 
30 W (2d) 159, 140 NW (2d) 241. 

Where plaintiff adduced direct expert testi
mony of negligent conduct of the attending 
physicians which, if accepted by the jury, 
would have been sufficient to sustain the ver
dict, res ipsa loquitur instructions were unnec
essary and if given would have been superflu

.ous. Carson v. Beloit, 32 W (2d) 282, 145 NW 
(2d) 112. 

An emergency instruction may not be re
fused because the trial court feels a party was 
not free from negligence. The party's negli
gence may be a jury issue. Even an Ultimate 
finding of negligence does not justify a refus
al, ,Since the instruction might have affected 
th~ finding. Geis v. Hirth, 32 W (2d) 580, 
146 NW (2d) 459. 

Wis J I-Civil, 1280, on skidding is a cor
rect·statement of the law, and should be used 
in proper cases. Abbott v. Truck Ins. Ex. Co. 

,33 W (2d) 671, 148 NW (2d) 116. 
It is proper to give the "absent witness" in

struction as applied to a party who claims 
"amnesia but does not call his doctor to sup-
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port the claim, since his claim prevented his 
adverse examination and cross-examination. 
Schemenauer v. Travelers Ind. Co. 34 W (2d) 
299, 149 NW (2d) G44. 

A driver who slows to 5 miles per hour at 
night without using his brakes when not re
quired to do so by conditions present, is negli
gent for failing to keep a lookout to the rear. 
Under this state of facts the court may also 
instruct as to 346.59 (1). Bentzler v. Braun, 
34 W (2d) 362, 149 NW (2d) 626. 

The trial court did not err in omitting to in
struct the jury that the plaintiff, who claimed 
retrograde amnesia, was entitled to the pre
sumption that at the time of the accident he 
was exercising due care, where there was no 
medical testimony that the plaintiff had am~ 
nesia, that the injury sustained by the plaintiff 
caused any amnesia, or that, to a reasonable 
degree of medical probability, such amnesia 
w<:mld be the likely result of the injuries sus
tamed. Ernst v. Greenwald, 35 W (2d) 763, 
151 NW (2d) 706. 

4. Requested Inst7·uctions. 
A party cannot take advantage of an erro

neous instruction given at his own request. 
Woodworth v. Mills, 61 W 44,20 NW 728. 

An instruction, prepared by counsel, sum
marizing the evidence as understood by them 
and stating that all matters stated in such 
summary as well as all other facts and cir
cumstances are to be considered by the jury 
in reaching a conclusion, may be refused. 
Tuckwood v. Hanthorn, 67 W 326, 30 NW 705. 

It is not error to refuse an instruction as to 
what constitutes neglect which ignores mate
rial facts in evidence bearing thereon. Atkin
son v. Goodrich T. Co. 69 W 5, 31 NW 164. 

A judgment will not be reversed for instruc
tions as to the degree of care required of ap
pellant or as to the weight of testimony of 
experts, where the verdict shows that the ap
pellant was not prejudiced thereby. Atkin
son v. Goodrich T. Co. 69 W 5, 31 NW 164. 

The refusal to give correct instructions as 
asked and without change is error unless they 
are substantially given in the general charge. 
Guinard v. The Knapp-Stout & Company, 95 
W 482, 70 NW 671. 

It is not error, after giving an instruction 
as requested by a party, to add a more com
plete instruction on the same point as the law 
applicable to a particular phase of the case. 
Doan v. Willow Springs, 101 W 112, 76 NW 
1104. 

Sec. 2853, Stats. 1898, requires counsel to 
formulate in writing the exact words of the 
instruction desired. Lynch v. Waldwick, 123 
W 351, 101 NW 925. 

Where there was no request for an instruc
tion as to the weakness of admissions, the 
refusal of the trial court to grant a new trial 
for want of such an instruction was not error. 
The refusal of the court to submit to the jury 
additional questions requested by the defend

. ant was not error, where the questions sub-
mitted covered the ultimate issues of fact in
volved in the plaintiff's cause of action. Le
vandowski v. Studey, 249 W 421, 25 NW (2d) 
59. 

A request for instructions should not be an 
attempt to perform duties of the trial court 
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in preparing total instructions but request that 
the court incorporate specific matters in which 
the party has an interest; and the requested 
instructions should be short, concise and di
rectly to the point. Minton v. Farmers Mut. 
Auto. Ins. Co. 256 W 556, 41 NW (2d) 801. 

It is not error to refuse a requested instruc
tion which assumes a fact not proved. The 
trial court has some discretion as to what 
special instructions it will give based on iso
lated portions of testimony in the case. Gus
tafson v. Engelman, 259 W 446, 49 NW (2d) 
410. 

The provision that each instruction re
quested shall be given without change or re
fused in full, must be considered together with 
the provision in 274.37 that no judgment shall 
be reversed or set aside or new trial granted 
on the ground of misdirection of the jury or 
for error as to any matter of procedure unless 
it shall appear that the error complained of 
has affected the substantial rights of the com
plaining party. Mead v. Ringling, 266 W 523, 
64 NW (2d) 222, 65 NW (2d) 35. 

A sufficiently adequate instruction was not 
prejudicial for failing to give in full the re
quested instruction, which, if given in full, 
would have repeated several times the general 
proposition that an employer has no duty to 
warn of dangers which are open and obvious 
to a person of ordinary comprehension. Ven
den v. Meisel, 2 W (2d) 253, 85 NW (2d) 766. 

Where the plaintiff's requested instruction 
as to the relationship of speed to management 
and control bore no relationship to the ques
tion of speed being a factor in management 
and control, the trial court's refusal to give 
the requested instruction was not error,and 
its failure to do so was not prejudicial to the 
plaintiff in view of the jury's finding that the 
defendant was negligent as to his rate of 
speed and that such negligence was causal. 
Bensend v. Harper, 2 W (2d) 474, 87 NW 
(2d) 258. 

Where an emergency, if any, existed because 
of defendant driver's failure to keep a proper 
lookout, defendant was not entitled to an in
struction as to the emergency doctrine, and the 
giving of such instruction constituted preju
dicial error. Andraski v. Gormley, 3 W (2d) 
149,87 NW (2d) 818. 

Where defendant driver drove in the left 
lane because she saw the pedestrian in her 
right-hand lane, failure to give plaintiff's re
quested instruction, that the operator of a ve
hicle shall operate the same on the right half 
of the roadway, was not prejudicial error. Fail
ure to give plaintiff's requested instruction 
that the deceased pedestrian was presumed to 
have exercised due care was not prejudicial 
error, in that such presumption disappears 
when evidence sufficient to support a finding 
of negligence on the decedent's part is intro
duced. Greene v. Farmers Mut. Auto. Ins. Co. 
5 W (2d) 551, 93 NW (2d) 431. 

5. Modification of En'oneot£S Instructions . 
If the appellant is injured by a violation of 

the statutory requirement it is error; it is oth
erwise where an erroneous instruction asked 
is so modified as to state the law correctly. Ma
son v. H. Whitbeck Co. 35 W 164. 

An error in stating too broadly the duty of 
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a party under a contract is cured if the judge 
thereafter states that duty in such a way that 
the jury could not be misled. Asmuth v. Shaw 
63 W 223, 23 NW 430. 

An inadvertent error in stating the law, 
which is immediately and fully corrected by 
the rest of the charge, will not cause a reversal. 
Annas v. Milwaukee & N. R. Co. 67 W 46, 30 
NW 282. 

An erroneous instruction is not cured by a 
correct one on the same subject unless the lat
ter specifically or necessarily withdraws or 
qualifies the former. (Yerkes v. Northern P. 
R. Co. 112 W 184, 88 NW 33, followed.) O'Don
nell v. Kraut, 242 W 268, 7 NW (2d) 889. 

Instructions placing the burden of proof er
roneously on the defendants were not cured by 
subsequent instruction properly putting bur
den of proof on the plaintiff, since it cannot be 
known whether the jury was guided by the 
correct rule or by the erroneous one. (Ackley v. 
Farmers Mut. Auto. Ins. Co. 273 W 422, 78 
NW (2d) 744, followed.) Frankovis v. Klug & 
Smith Co. 275 W 156, 81 NW (2d) 495. 

Where the court misquoted a statute in in
structing the jury, but later called them back 
and pointed out the error and reread the stat
ute correctly, there was no prejudicial error. 
Smuda v. Milwaukee County, 3 W (2d) 473, 
89 NW (2d) 186. 

270.22 Hisiory: 1857 c. 69 s. 2; R. S. 1858 
c. 132 s. 13; R. S. 1878 s. 2854; Stats. 1898 s. 
2854; 1925 c. 4; Stats. 1925 s. 270.22; 1935 c. 
541 s. 154. 

See note to 274.13 citing Klassa v. Milwau
kee Gas Light Co. 273 W 176, 77 NW (2d) 
297. 

270.23 Hisiory: R. S. 1849 c. 97 s. 30; R. S. 
1858 c. 118 s. 31; R. S. 1878 s. 2855; Stats. 
1898 s. 2855; 1925 c. 4; Stats. 1925 s. 270.23. 

A judgment will not be reversed for the 
reason that, on the jury asking further in
structions, the court read to them the evi
dence for the respondent bearing on the ques
tion and refused to read that of the appellant. 
Byrne v. Smith, 24 W 68. 

The court, upon being informed by the jury 
that they cannot agree, may refuse to dis
charge them and may tell them that it is 
their duty to use every reasonable effort to 
come to an agreement. Giese v. Schultz, 69 
W 521, 34 NW 913. 

The court, in a civil case, is not required to 
send for counsel when the jury desires further 
instructions. Meier v. Morgan 82 W 289, 52 
NW 174. 

How much of the evidence and what part 
of it may be stated anew or read to the jury 
when it returns into court is a question within 
the discretion of the judge, and error can be 
assigned because of its exercise only in case 
of a clear abuse of such discretion. Salladay 
v. Dodgeville, 85 W 318, 55 NW 696. 

It is not error for the court to tell the jury, 
on their being brought in without having 
agreed, that they should not be obstinate, but 
should harmonize their differences by meet
ing the testimony in a spirit of fairness and 
candor. Odette v. State, 90 W 258, 62 NW 
1054; Jackson v. State, 91 W 253, 64 NW 838. 

Where there was no dispute as to the 
amount that plaintiff was entitled to recov-
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er, if any recovery could be had, it was proper 
for the court to decline to receive a verdict 
for the plaintiff for one-half of this amount 
and to direct the jury to further consider the 
case. Chandler v. Hinds, 135 W 43, 115 NW 
339. 

There was no error in sending the jury 
back a third time for further deliberation, the 
statute not applying where the jury returned 
a sealed verdict into court, and on being 
polled it was discovered there was lack of 
unanimity and the jury was thereafter sent 
out a second time, and a subsequent poll again 
indicated such lack of unanimity; the statute 
was not applicable because in both cases the 
jury did bring in a verdict, and difficulty 
arose by reason of negative answers to subdi
visions of a question while an affirmative an
swer on the polls was required to support 
such negative answers in the verdict, resulting 
in a misunderstanding on the part of one of 
the jurors as to how to evidence his assent to 
the verdict, and creating the appearance of a 
disagreement when in fact there was none. 
Wilke v. Milwaukee E. R. & L. Co. 209 W 618, 
245 NW 660. 

Where the jury during its deliberation sent 
the bailiff to the trial court with a written 
communication inquiring as to a question in 
the special verdict, counsel, by participating 
with the court in formulating a written 
statement of further instructions and by con
senting to such means of communication with 
the jury, waived possible error in respect to 
the procedure employed in thus further in
structing the jury. Olson v. Williams, 270 W 
57, 70 NW (2d) 10. 

Where the jury's first return to the court
room was merely for purposes of obtaining 
clarification on answering certain submitted 
questions, and did not in any way indicate an 
inability to reach a verdict, and the jury 
later returned with a proposed verdict listing 
4 dissenting jurors, and the trial court sent 
the jury back to the jury room for further 
deliberation after advising that the proposed 
verdict was defective, the practice thus em
ployed by the court was entirely appropri
ate. La Vallie v. General Ins. Co. 17 W (2d) 
522, 117 NW (2d) 703. 

In furnishing additional instructions the 
trial court is not obliged to frame the same 
in the precise words earlier employed. Fehr
man v. Smirl, 25 W (2d) 645, 131 NW (2d) 314. 

Although it is common and desirable 
practice to agree after the jury has retired 
for deliberation to give counsel reasonable 
notice of the jury's return for reinstructions 
or to render its verdict, the court is under no 
legal duty to do so. Behling v. Lohman, 30 
W (2d) 519, 141 NW (2d) 203. . 

270.24 History: R. S. 1878 s. 2856; Stats. 
1898 s. 2856; 1925 c. 4; Stats. 1925 s. 270.24; 
1927 c. 473 s. 48. 

The plaintiff cannot, without consent of the 
court, submit to a nonsuit after a new trial 
has been granted. Anderson v. Horlick's M. 
Co. 137 W 569, 119 NW 342. 

A plaintiff has no absolute unqualified right 
to a nonsuit. Such right is subject to the 
discretion of the court. In a proper case a 
nonsuit may be denied. Rohr v. Chicago, N. S. 
& M. R. Co. 179 W 106, 190 NW 827. 
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A motion for nonsuit is equivalent to a de
murrer to the evidence. In passing on a mo
tion for nonsuit, the trial court should view 
the evidence in the light most favorable to the 
plaintiff and must give the plaintiff the bene
fit of the most favorable inference that can 
reasonably be deduced therefrom. Lake Mills 
v. Veldhuizen, 263 W 49, 56 NW (2d) 491. 

270.24 does not overcome the well-settled 
rule that voluntary nonsuit is discretionary 
and neither by negative inference gives the 
plaintiff an absolute right to a nonsuit up 
until the argument to the jury nor reserves 
to the trial court jurisdiction during appeal 
to grant one. State ex reI. Freeman Printing 
Co. v. Luebke, 36 W (2d) 298, 152 NW (2d) 861. 

The purpose of 270.24 is that both sides 
ought to stand on even terms, and it is un
necessary to preserve the plaintiff from in
equitable surprises that he should have a 
privilege of attempting another trial which 
the defendant does not have, if the charge of 
the court shall prove unfavorable. Krueger 
v. Winters, 37 W (2d) 204, 155 NW (2d) 1. 

Refusal to grant a voluntary dismissal of 
an action at the request of the plaintiff whose 
sole object was to try the case in Minnesota 
was not an abuse of discretion where the re-, 
quest was made after defendant had prepared 
the case for trial shortly before the term in 
which the case was to be tried, and where 
defendants and the majority of the witnesses 
resided in Wisconsin. Ne~on v. Devney, 102 
F (2d) 487. ' . 

270.25 History: 1856 c. 120 s. 170; R. S. 
1858 c. 132 s. 10; R. S. 1878 s. 2857; stats. 
1898 s. 2857; 1923 c. 65; 1925 c. 4; Stats. 1925 
s. 270.25; Court Rule XXXIII s. 1; Sup. Ct. 
Order, 212 W xv; Stats. 1933 s. 270.25, 270.251; 
1935 c. 541 s. 155, 156; Stats. 1935 s. 270.25; 
1951 c. 36. ' 

1. Five-sixths verdict. 
2. Directed verdict. 

1. Five-Sixths Ve1·dict. 
On verdicts in civil cases (five-sixths rule) 

see notes to sec. 5, art. 1. . 
An instruction that, if 10 or more jurors 

are convinced that the answer to a question 
should be "Yes," the answer should be "Yes," 
but if 10 or riiore are not so convinced the 
answer should be "No," was erroneous be-' 
cause it left no opportunity todisagl.'ee. 
Stevens v. Montfort S. Bank, 183 W 621, 198 
NW 600. . 

~ On appeal the supreme court will assume 
that a verdict was unanimous in the absence 
of a showing to the contrary. Irelandv. 
Tomahawk L., T. & 1. Co. 185 W 148, 200 NW 
642. 

A party who fails to poll the jury cannot 
claim error on the ground that the replies of 
the jury do not show that the same 10 jurors 
agreed to each answer. Kosak v. Boyce, 185 
W 513, 201.NW 757; Bentson v. Brown, 186 
W 629, 203 NW 380. " 

If the burden of proof is upon. one party 
to establish an affirmative answer and .10 or 
more jurors are not convinced that the burden 
has been met, then they must. return a nega
tive answer, because 10 or more,.i. .e. the jury, 

1462 

agree that the question should not be an
swered in the affirmative. (The rule as stated 
in prior cases, insofar as it conflicts with the 
foregoing, is overruled.) Stokdyk v. Schmidt,. 
190 W 108, 208 NW 941, 210 NW 719. 

Where 10 jurors were agreed that the de
fendant railroad company did not have knowl
edge that there was danger to its employes 
from a condition existing in its refrigerator 
cars, and that it ought not, in the exercise of 
ordinary care, to have known of such danger, 
and these 2 answers cover the entire range 
of possible liability of the defendant, judg
ment should be entered for the defendant 
notwithstanding the same 10 jurors did not 
agree upon other questions of the special ver
dict. (The rule announced in former, cases 
and language contained in them, and in par
ticular in Hobbs v. Nelson, 188 W 108, 205 
NW 918, is withdrawn.) Will v. Chicago, M. 
& St. P. R. Co. 191 W 247, 210 NW 717. 
,An erroneous instruction, in an action for 

personal injuries, requiring at least 10 jurors 
to be satisfied by the evidence in order to 
negatively answer a question as to defend
ant's'negligence, is prejudicial error, notwith
standing the jury gave an affirmative answer 
to such question. Kichefsky v. Wiatrzykow-. 
ski, 191 W 319, 210 NW 679. 

An instruction that the agreement of five
s~xths of the jury upon answers to the ques
tions submitted would constitute the verdict 
was erroneous, though probably not prejudi
cial 'where all questions were answered af
firmatively. Waters v. Markham, 204 W 332; 
235 NW 797. ' 

Error in instructing that at least the same 
10 jurors "must" agree to all of the answers 
mad.e in the verdict was not prejudicial, where 
the jurors unanimously found adversely to the 
defendant's contentions in respect to all facts 
which had to be established in order to hold 
the defendant liable for the amount assessed 
as damages by 10 of the jurors. Fraundorf 
v. Schmidt,. 216, W 158, 256 NW 699. ' 

Where the jury answered the question of 
causal connection between a motorist's neg
ligence and the collision in the negative but 
also. found that the motorist's negligence con
tributed 10% to produce the collision, and 
gave the motorist a verdict for full damages, 
the verdict was corrected by changing the 
answer to the affirmative and reducing the 
judgment 10%. Bodden v. John H. Detter 
Coffee Co. 218 W 451, 261 NW 209. " 
,An erroneous instruction relating toa five

sixths verdict is not reversible error where 
the jury's verdict is unanimous. In re Hogan, 
232 W 521, 287 NW 725. " ' 
. Where. the jurm;s were unanimous on an

SWers. finding the defendant causally negli
gel).t. but 2 jurors dissented from the answer 
exonerating the plaintiff from contributory 
negligence: as to lookout, and another juror 
dissented on the award of damages, .the ver
dict is fatally defective. (Biersach v. Wech-. 
selberg, 206 W 113, 238 NW 905, followed.) 
Stylow v. Milwaukee E, R. & T. Co. 241 W 211, 
5 NW (2d) 750. 
,To constitute a five-sixths verdict under 

270 .. 25 (1), every question in a special verdict 
that is.essential to support a judgment must 
be answered by. at least 10. and the same 10 
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jurors. Scipior v. Shea, 252 W 185, 31 NW 
(2d) 199. 

In a tort case involving the comparative
negligence statute, the same 10 jurors must 
agree on every question that is necessary for 
them to consider in answering the question 
of comparative negligence; and the same 10 
jurors must agree as to the items of causal 
negligence found and the comparative ef
fect of the causal negligence of the parties 
in producing the resulting damage. ScipioI' 
v. Shea, 252 W 185, 31 NW (2d) 199. 

A guest occupant of an automobile brought 
an action against her host and a street rail
way company for injuries sustained in a col
lision between the automobile and a street
car. There was no issue of assumption of risk 
or contributory negligence on the part of the 
plaintiff. The jury by special verdict found 
that the streetcar motorman was not negli
gent as to speed or lookout or control, with 2 
jurors dissenting from the answer on control; 
found that the motorist was not negligent as 
to speed or lookout or control but was causal
ly negligent as to yielding the right of way 
to the streetcar, with 2 other jurors dissent
ing from the answer on control; and assessed 
the plaintiff's damages at a stated sum, with 
2 other jurors dissenting therefrom. The ver
dict was complete as to nonliability of the 
streetcar company by the agreement of the 
same 10 jurors on all questions in regard 
thereto. The verdict was complete as to li
ability of the motorist by the unanimous 
answers, to the questions of his causal negli
gence as to yielding the right of way, so as 
to ,render immaterial the 2 dissents to the 
answer on control. The verdict was complete 
as to assessment of the plaintiff's damages 
by the agreement of 10 jurors thereto. In such 
circumstances, the verdict was not defective 
as failing to comply with the requirements 
ofa five-sixths verdict. Augustin v. Milwau
kee E. R. & T. Co. 259 W 625, 49 NW (2d) 730. 

An instruction to the jury relating to a 
five-sixths verdict, stating that the same five
sixths of the jurors "must" agree to each 
answer, is disapproved as being peremptory, 
and should be avoided oil retrial. Johnston v. 
Eschrich,263 'W 254, 57 NW (2d) 396. 

Where the jury unanimously found the de
fendant guilty of causal negligence and the 
plaintiff not guilty of contributory negligence, 
but on the damage question the jury found 
the plaintiff's loss of earnings to be $1,000, 
with one juror dissenting, and damages for 
permanent injui'ie$ to be $4,500, with 2 other 
jurors ,dissenting, the same 10 jurors not 
agreeing answering all the questions neces
sary to support a judgment, the verdict waS 
defective, requiring a new trial. The trial 
court's estimate of' damages could not be 
substituted for the several appraisals by 
different jurors, when the question was one 
of' £actfor the jury. McCauley v. Interna
tional Trading Co. 268 W 62, 66 NW (2d) 633. 

Where 2 jurors dissented from a finding 
that the defendant motorist was causally 
negligent and 2 others dissented from the 
findings that the plaintiff pedestrian was 
causally negligent, the effect was that 4 
jurors' were disqualified'from answei'ing the 
comparative-negligence question, the l' e b y 
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leaving only 8 to participate in that essential 
answer, and hence it was not the required 
verdict of five-sixths of the jurors and the 
trial court properly granted a new trial. 
Fleischhacker v. State Farm Mut. Auto. Ins. 
Co. 274 W 215, 79 NW (2d) 817. 

Read as a whole, instructions given to the 
jury on the subject of five-sixths verdicts, 
after a verdict returned in which 4 separate 
jurors had noted dissents, were not erroneous 
as insisting that 10 jurors must agree on all 
questions to support a valid verdict, and, 
taken as a whole, the instructions were not 
prejudicial to the plaintiff, although the jury 
then returned the verdict with all dissents 
eliminated. Bensend v. Harpel', 2 W (2d) 474, 
87 NW (2d) 258. 

An instruction given with reference to the 
five-sixths-verdict rule, to the effect that the 
court would of course like to have the jury 
be unanimous in all of their answers, but that 
"the jury may return a verdict when 10 or 
more jurors are in agreement upon the an
swers made" and that "as to any jurors who 
dissent or disagree" they should sign their 
names and the number of the question in the 
spaces provided "at the foot of the verdict," 
was not erroneous as coercive, or as restrict
ing the right of individual jurors to express 
disagreement. Kowalke v. Farmers Mut. 
Auto. Ins. Co. 3 W (2d) 389, 88 NW (2d) 747. 

Where, in actions arising out of a collision 
between 2 automobiles, 10 jurors agreed that 
both drivers were causally negligent, but only 
9 of those 10 agreed on the comparison, the 
verdict was defective under 270.25 (1), since 
it is necessary for at least the same 10 jurors 
to agree on every question that it is necessary 
for them to consider in answering the 
question of comparative negligence, and the 
same 10 jurors must agree as to the items of 
causal negligence found and the comparative 
effect of the causal negligence of the parties 
in producing the resulting damages. Strupp 
v. Farmers Mut. Auto. Ins. Co. 14 W (2d) 158, 
109 NW (2d) 660. 

A special verdict which is defective under 
270.25 (1), because the same five-sixths of the 
jurors do not agree on all of the questions 
submitted, requires a new trial. Wendel v. 
Little, 15 W (2d) 52, 112 NW (2d) 172. 

Where 10 jurors agreed that the driver of 
the turning automobile involved in the in
stant collision was not guilty of any negli
gence, this made a complete verdict as to her, 
and the dissents of the remaining 2 jurors 
were immaterial on an issue of whether a new 
trial should be granted because the special 
verdict was not agreed to by five-sixths of the 
jurors as required by 270.25 (1). United States 
F. & G. Co. v. Milwaukee & S. T. Corp. 18 ,W 
(2d) 1, 117 NW (2d) 708. 

A verdict could not be impugned as invalid 
on the theory that the same 10 jurors were 
not in agreement upon all issues because one 
juror dissented both as to the finding of causal 
negligence on the part of decedent and also 
to the 95% assessment to the host driver, 
while 2 different jurors dissented to the 
amount determined as pecuniary loss, since 
the verdict as a whole was for the plainUff, 
and dissent as to the negligence of the de
ceased could only be interpreted as evincing 
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a belief that the verdict should have been for 
the plaintiff only more so, i. e., that the 95% 
negligence assessed against the driver should 
have been increased to 100%; hence the dis
sent was not essential to support the verdict 
for the plaintiff and the verdict was com
plete and defendant in no way prejudiced 
thereby. Vogt v. Chicago, M. St. P. & P. R. 
Co. 35 W (2d) 716, 151 NW (2d) 713. 

While under 270.25 the same five-sixths of 
the jurors must agree upon all questions es
sential to support the judgment entered upon 
it, a verdict containing 3 dissents (each on 
separate questions) may be cured where the 
trial court determines that one of the ques
tions to which a juror dissented should be 
answered as a matter of law, thereby ren
dering that question and the dissent there
to superfluous. Krueger v. Winters, 37 W 
(2d) 204, 135 NW (2d) 1. 

Requirements for five-sixths verdicts in 
civil jury trials. Ihrig, 11 MLR 84. 

Requirements to be met for a valid five
sixths verdict. 27 MLR 103. 

2. Di1'ected Ve1·dict. 
On a motion to direct a verdict the court 

is required to determine the question whether 
conflicting inferences may fairly be drawn 
from the evidence, and it is the province of 
the court to determine such question. Where 
the court determines that such inferences may 
be drawn, it is the province of the jury to de
termine the weight of the probabilities. The 
decision of the court in this matter will not 
be disturbed unless it appears to be clear
ly wrong. McCune v. Badger, 126 W 186, 105 
NW667. 

It is not proper to direct a verdict until 
both parties rest. Kaley v. Van Ostrand, 134 
W 443,114 NW 817. 

A fact established by undisputed evidence 
must be taken as a verity, notwithstanding 
a contrary finding by the jury. Richland E. 
S. Asso. v. Chicago, M. & St. P. R. Co. 177 
W 530, 188 NW 625. 

It is the duty of the court to declare the 
law on undisputed facts, not to submit such 
facts to a jury. Twist v. Minneapolis, St. P. 
& S. S. M. R. Co. 178 W 513, 190 NW 449. 

When a verdict is directed, the question on 
appeal is whether the trial court was clearly 
wrong. Wendt v. Fintch, 235 W 220, 292 NW 
890. 

In determining whether the trial court 
should have submitted a controversy to the 
jury instead of directing a verdict for the 
defendant, the supreme court assumes the 
validity of the plaintiff's evidence if it is not 
found to be inherently defective or untrue. 
Huerth v. Prairie du Sac, 246. W 25, 16 NW 
(2d) 422. 

On review of a judgment of dismissal based 
on a directed verdict for the defendant, the 
question is whether the testimony, construed 
most favorably to the plaintiff, required sub
mission of the issue to the jury. Scheit v. 
Duffy, 248 W 174, 21 NW (2d) 257. 

If the evidence is conflicting, 01' if the in
ferences to be drawn from the credible evi
dence are doubtful, and there is. any credible 
evidence which under any reasonable view 
will support an inference either for 01' against 
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the claim 01' contention of any party, then the 
proper inference to be drawn therefrom is a 
question for the jury and the court should not 
assume to answer such question. Trautmann 
v. Charles Schefft & Sons Co. 201 W 113, 228 
NW 741; Elder v. Sage, 257 W 214, 42 NW 
(2d) 919; Webster v. Heyroth, 257 W 238, 43 
NW (2d) 23. 

A verdict may be directed only when the 
evidence gives rise to or admits of no dispute 
as to the material issues, or when the evi
dence is so clear and convincing as reason
ably to permit an unbiased and impartial 
mind to come to but one conclusion. In an 
action to recover on an alleged oral royalty 
contract relating to an invention of the plain
tiff, the evidence was sufficient to submit to 
the jury the question whether such a contract 
had been entered into between the parties, 
so that the trial court erred in directing a 
verdict in favor of the defendant on this issue. 
Johann v. Milwaukee Elec. Tool Corp. 264 W 
447, 59 NW (2d) 637. 

Positive uncontradicted testimony as to the 
existence of some fact, or the happening of 
some event, cannot be disregarded by a court 
or jury in the absence of something in the 
case which discredits the same or renders 
it against the reasonable probabilities. Thiel 
v. Damrau, 268 W 76,66 NW (2d) 747. 

Conflict in the testimony must be resolved 
in the plaintiff's favor in considering whether 
it was error for the trial court to have failed 
to direct a verdict against the plaintiff, since 
a verdict can be directed against a plaintiff 
only if the plaintiff's evidence, giving it the 
most favorable construction it will reasonably 
bear, is insufficient to justify a verdict in the 
plaintiff's favor. Pelitsie v. National Surety 
Corp. 272 W 423, 76 NW (2d) 327. 

In determining whether or not the trial 
court was in error in directing the verdict, 
the evidence is to be construed in the light 
most favorable to the party against whom the 
verdict was directed. Olson v. Sentry Ins. Co. 
38 W (2d) 175, 156 NW (2d) 429. See also 
Hollie v. Gilbertson, 38 W (2d) 245, 156 NW 
(2d) 462. 

The trial court was warranted in directing 
a verdict in favor of defendant (a railroad 
company) under undisputed evidence which 
clearly established that negligence of the 
plaintiff (a motorist) exceeded that of de
fendant. Verrette v. Chicago & N. W. Ry. 40 
W (2d) 20, 161 NW (2d) 264. 

270.26 History: 1915 c. 219 s. 3; Stats. 1915 
s. 2857a; 1923 c. 31; 1925 c. 4; Stats. 1925 s. 
270.26; 1927 c. 473 s. 48a; Sup. Ct. Order, 245 
W viii. 

Comment of Advisory Committee: See Com
ment of Advisory Committee under 260.01. 

Where, in an action before a jury, a motion 
by plaintiff to dismiss a counterclaim was in 
effect a motion for a directed verdict in his 
favor, there was a waiver of jury trial and 
submission of the whole case to the court for 
decision. Ott v. Cream City S. Co. 166 W 
228, 164 NW 1005. 

Upon motion for a directed verdict by all 
parties, the court has the option to either 
direct a verdict or submit the issue to a jury. 
Hutching v. Rahn, 179 W 50, 190 NW 847. 
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Where the court, after dismissing the jury 
on motions by both parties for a directed 
verdict, decided that it had erroneously ex
cluded testimony for defendant and reopened 
the case, defendant's waiver of a jury trial 
extended only to the case as it then stood 
and did not deprive it of the right to a jury 
trial on the issue raised by such newly ad
mitted evidence. Borosich v. Metropolitan 
Life Ins. Co. 191 W 239, 210 NW 829. 

Where the trial court elects not to treat the 
motions of both parties for a directed verdict 
as amounting to a stipulation waiving a jury 
trial, the motions do not have the effect of 
such a stipulation within 270.26. Rodaks v. 
Herr, 213 W 310, 251 NW 453. 

The trial court, after directing a retrial 
because of inability of the jury to agree, 
could grant a renewed motion for a directed 
verdict and entry of judgment dismissing the 
complaint. Shumway v. Milwaukee Athletic 
Club, 247 W 393, 20 NW (2d) 123. 

The fact that the parties remaining in a 
lawsuit move for a directed verdict, and the 
court accepted the motions as a waiver of a 
jury, would not prevent one of the parties 
from assigning as error the fact that the court 
had earlier granted a third party's motion for 
a directed verdict and dismissed the action 
as to him. Peterson v. Wingertsman, 14 W 
(2d) 455, 111 NW (2d) 436. 

270.27 History: 1856 c. 120 s. 171; R. S. 1858 
c. 132 s. 11; 1874 c. 194 s. 1; 1875 c. 21; R. S. 
1878 s. 2858; Stats. 1898 s. 2858; 1903 c. 390 
s. 1; Supl. 1906 s. 2858; 1925 c. 4; Stats. 1925 
s. 270.27; Sup. Ct. Order, 217 W ix; Sup. Ct. 
Order, 11 W (2d) v. 

Revisers' Note. 1878: Last part of section 
11, chapter 132, R. S. 1858, with the new pro
vision of section 1, chapter 194, Laws 1874, as 
amended by chapter 21, Laws 1875, amenC).ed 
to designate more clearly the mode of takmg 
a special verdict, and put it under the direc
tion of the court. Since the adoption of chap
ter 194, Laws 1874, it has been apparently 
often supposed that a special verdict, instead 
of being separate findings on material iss~es 
raised by the pleadings, was a form of havmg 
the jury express their opinion on various frag
ments of the evidence, and accompany them 
with a general verdict. The general and spe
cial verdicts ought not to be used together, 
strictly; but with the general verdict, the jury 
may be required to return special findings, 
which more nearly agree with the common 
practice under chapter 194, Laws 1874. Yet 
the right to this in the discretion of the court, 
has existed since the adoption of the code, at 
least, and is so retained. 

1. Generally; form; controverted is
sues. 

2. Instructions. 
3. Complete; consistent; speculative; 

duplicitous. 
4. Requests; objections; waiver. 

1. Generally; F07'm; Cont7'overted Issues. 
Answers to special questions must be direct 

and positive. Carroll v. Bohan, 43 W 218. 
Ch. 21, Laws 1875, was not intended to take 

away the com.mon-la,-,; power of ~he ~udge to 
direct a nonsUIt or to dIrect a verdIct eIther for 
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the plaintiff or defendant. The true meaning 
of the statute is that, when the case is sub
mitted to the jury, either party may demand 
that the jury shall find a special instead of a 
general verdict. Furlong v. Garrett, 44 W 111. 

The verdict should be so full, clear and con
sistent that judgment may be rendered from 
the facts found. Cotzhausen v. Simon, 47 W 
103, 1 NW 473. 

Where there were but 2 questions in the 
case it was a perversion of the right to a spe
cial verdict to submit 19 questions. Blesch v. 
Chicago & N. W. R. Co. 48 W 168, 2 NW 113. 
See also Eberhardt v. Sanger, 51 W 72, 8 NW 
111. 

It is in the discretion of the court to direct 
findings upon particular questions when a 
general verdict is required. Schatz v. Pfeil, 
56 W 429, 14 NW 628. 

Failure to submit questions to the jury in a 
special verdict which upon the evidence could 
receive but one answer, and when such answer 
sustains the judgment rendered in the case, 
is not error. Wright v. Ft. Howard, 60 W 119, 
18 NW750. 

The questions submitted should be limited 
to a single, direct and controverted issue, and 
so stated as to admit of a direct and intelli
gible answer. Jewell v. Chicago, St. P. & M. 
R. Co. 54 W 610, 12 NW 83; Murray v. Abbot, 
61 W 198, 20 NW 910. 

A general verdict is unnecessary where a 
special verdict is found; but its rendition is 
not error. Hoppe v. Chicago, M. & St. P. R. 
Co. 61 W 357, 21 NW 227. 

Where the evidence conclusively shows that 
plaintiff is not entitled to recover, and a spe
cial verdict contains no finding which inter
feres with the rendition of judgment for de
fendant, judgment may be rendered accord~ 
ingly. Munkwitz v. Uhlig, 64 W 380, 25 NW 
424. 

If the questions submitted cover all the con
troverted issues of fact and are reasonably 
specific, nothing more is required. Pratt· v. 
Peck, 65 W 463, 27 NW 180. 

It is not error to refuse to submit for a 
special verdict questions as to matters not 
controverted on the trial. Schrubbe v. Con
nell, 69 W 476,34 NW 503. 

An answer that there was no proof upon 
which a reply could be made to a question is, 
in effect, a negative one, and it is improper 
to send the jury back after causing to be read 
to them portions of the testimony of one wit
ness, omitting other material portions and 
other testimony on the same subject. Sherman 
v. Menominee R. L. Co. 77 W 14, 45 NW 1079. 

The form of the verdict is very much in the 
discretion of the trial court. Bartlett v. 
Beardmore, 77 W 356, 361, 46 NW 494. . 

A question in the nature of a general ver
dict may be united with the special verdict. 
It obviates the necessity for another trial, 
where the special verdict does not cover all 
the issues or controverted points. Barnes v. 
Stacy, 79 W 55, 48 NW 53. 

In ejectment against a tax-title claimant not 
in actual occupancy of the land the court did 
not submit a question on that point; but in 
submitting questions said that they involved 
"all the controverted facts of the case upon 
which plaintiff founds his claim." To this the 
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defendant then made no objection or sugges
tion. His silence was equivalent to admission 
that nonoccupancy had been proved. Geisinger 
v.Beyl, 80 W 443, 50 NW 501. . 

The statute seems to limit the questions to 
the controverted facts or at most to such as 
might properly have been put in issue by the 
pleadings. It was never designed to elicit from 
the jury a mere abstract of the evidence,. nor 
td ' submit, undisputed facts to it. Montreal 
River L. Co.v. Mihills, 80 W 540, 551, 50 NW 
507 (42 questions); Ohlweiler v. Lohmann, 88 
W 75;59 NW 678 (10 questions); Farley v. Chi
cago; M. & St. P; R Co. 89 W 206, 61 NW 769 
(32 questions); Haley v. Jump River L. Co. 81 
W412, 427,'51 NW 321,956 (28 questions). 
" If' the special verdict covers the disputed 
questiohs .. the trial court may formally find 
the undisputed facts. Mayhew v. Mather, 82 
W355, 52 NW 436. 
'. : If there' are separate findings as to compen" 
sator.Vand punitory damages there is no pre
sumJ;>tion that the former were increased be
cause' of an error allowing the latter. Stone 
v. Chicago, St. P. M. & O. R Co. 88·W 98, 
59 NW 457. 

Facts established by the undisputed evi
dence go to support or defeat the verdict, 
whether they are formally made a part of it 
or not. . For purposes of review they are 
equivalent to a special finding. Murphey v. 
Weil, 89 W 146, 61NW 315. 
; In the absence of a bill of exceptions and Ii. 

general verdict the presumption is that every 
allegation of the complaint not negatived by 
the spechtl ,verdict was proven. McDermott 
v. :Chicago,M. &St; P. R COl 91 W 38, 64 
NW430.· . .. 

A statement of the facts made by the judge, 
covering the undisputed testimony, is consid
ered a.part oUhe verdict. McDermott v. Chi
cago, M. & St. P. R Co. 91 W 38, 64 NW 430. 
.A question which is compound, and, while 

calling· for an affirmative answer, is in the 
alternative, is objectionable. Klochinski y. 
Shores L. Co. 93 W 417, 67 NW 934. 

Where. the court answered a question by 
saying that plaintiff was injured as alleged in 
his complaint; and its attention was not .called 
to the fact that the language might be un· 
derstood to mean that the allegations of the 
complaint were true, the answer was not 
ground for reversal. Stanwick v. Butler-Ry
an Co. 93 W 430, 67 NW 723. 

A general verdict may be taken in connec
tion with a special one where the latter covers 
all the issues; the former is merely a conclu
sibn of law from .the special findings and nei
ther .benefits no1' harms either party. Cooper 
v. Insurance Co. of Penn. 96 W 362, 71 NW 
60a " , 
; ·An~ fact which is established by the undis

putedevidence may be considered as part of 
the·special verdict for the purpose of renderc 

tug'judgment thereon. Farwell v. Warren, 76 
W,527, 45 NW 217; Cooper v. Insurance Co. 
of Penn. 96 W 362, 71 NW 606. . 

The duty of framing the questions in a spe
cialverdictis solely for the court. If the 
verdict coyers the issues, error cannot be as
signed because questions suggested by counsel 
are not adopted.. Schumaker v. Heinemann, 
9g,W'2.51,74 NW785. 

The final facts which are put in issue should 
be submitted to the jury Whel1l'equest ismade, 
and a verdict covering simply the negligence 
is not sufficient. Leev. Chicago, St. P. M. & 
O. R Co. 101 W 352, nNW 714. ",' 

It is error to submit a special verdict,cov· 
eringthe entire case,and also a gelieral verdict 
accompanied by full instructions. Schaidlel'v. 
Chicago & Northwestern R Co. 102 W 564,.78 
NW 732; Ward v. Chicago, M. & St. P.R'Co. 
102W215, 78 NW 442. 

. A special verdict should cover· the· facts, ilt 
issue and not conclusions derived from the 
facts;·l Bigelow v. Danielson, 102W470;,78 
NW599. .' " .'. , .... ' .. 

Every material fact in issue by the .plead
ings, controverted on the evidence and affect
ing the rights. of . the parties; should be, cov'
ered by a special.verdict and those facts -from :vhich any such issuable fact maybe taken as 
mfer~blemaYI?roper ly be; omitted, althou&"h 
questlOns .coverm% slicl: eVIdentiary facts .may 
be added mthe discretlOn of the court. Baxter 
v. Chicago & 'Northwestern R. Co. 104 W 307 
80 NW 644. ,,' 
'The.spr:;cial verdict is not ·designed to obtain 
from the Jury a mere abstract of the evidence 
Zimmer v. Fox Valley E. R CO.UBW 614,,95 
NW957. ; " . . 

Sec .. 2858, S~ats. 1898, limits the questions of 
a speCIal verdIct to such facts as are put in is
sue by the pleadings or to such as might prop
erly have been pilt in issue by the pleadings. 
Sladky y. Marinette L, Co. 107 W 250 83NW 
514; Wisconsin F. L. Co. v.Bullard119 W320 
96NW 833.- . . ,';.' 

A single general verdid on more than one 
cause of action may under certai.n·circum:' 
stances suffice if the instructions were such 
that the jury. could only have reached such 
verdict by resolution of all the material is
Sues in favor of that party. Slettenv. Madi;. 
son, 122 W 251, 99 NW 1020. .'; 

,Where the .complaint alleged that injUry was 
caused by faIlure to carryon certain work in 
the usu~l, safe and> workmanlike manner 'it 
.was ~rror to omit. to submit to the jury a 
questlOn covering the issue raised as to wheth
er . or not . the work was done in a safe and 
workmanlike manner. Olwell v. Skobis; 126 
W 308, 105 NW 777. .., . 

Where the court' submitted certain even'
n~mbered questions together and then sub. 
IPlt.ted the odd-numbered questions, each 'of 
WhICh was dependent upon the answer of one 
of the. even-numbered questions, this method 
.w~s contrary to ,the, statute. Clark 'County v. 
RICe, 127 W 451,106 NW231. . . , ',' i 

It .is improper'to submit any question' in a 
specla~ verdict on a subject concerning which 
there, l~no ,conflict in the evidence .. Bereiter 
v. Abbottsford, 131 W 28,110 NW 821. 

For a discussion of ,the rules 'applicable to 
t~~~.su))lllission of questions on a'. special ver
dl?t, an~ the citatio~s of a large number of 
W Isco~sm .G.ases pe.ar;mg upon tIlts que~tion see 
the dlssentmg opmHm of Justice TImlin in 
Paulus.V. O'Neill, 131 W 69,111 NW 333. ' 

Where certain of the jurors filed affidavits 
that. they .<;lidllotJntelld ~o find contriblftclJ;Y 
neglIgence butthatthey mtended to return a 
:yerdictwh,ic~. would entitletheplall).tfff .t.e 
Judgwent, thIS was not a.correction>of, a.v~r.7 
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dict but an impeachment, and could not be 
allowed. Butteris v. Mifflin M. Co. 133 W 343, 
113 NW642. 

A question covering 2 issuable propositions 
disjunctively connected is erroneous, where 
after the question is answered in the affirma
tive it cannot be said that the whole jury af
firmed either of the disjunctive propositions. 
. (Mueller v. Northwestern 1. Co. 125 W 326,104 
NW 67, overruled.) Du Cate v. Brighton, 133 
W 628, 114 NW 103. 

A special verdict should not be combined 
with a general verdict. Where no special ver
dict is requested, the court has the power to 
submit any particular questions of fact in ad
dition to the general verdict. Rowley v. Chi>
cago, M. & St. P. R. Co. 135 W 208, 115 NW 865. 

Where there was an issue as to the eviction 
from leased premises, this could be submitted 
as a question in the special verdict, and·. a 
submission of specific facts concerning the 
condition of the premiSes would have been er
ror. Johnson v. Tucker, 136 W 505, 117 NW 
1002. 

A special verdict should fairly cover the is
suable facts raised in an action. Ryan v. Osh
-kosh G. L. Co. 138 W 466, 120 NW 264; Gay v. 
Milwaukee E. R. & L. Co. 138 W 348, 120 NW 
283. 

Unless the discretion of the court in fram~ 
ing a special verdict is so abused as to in
fringe upon the statutory right of a party to a 
'special fi:tiding on a material issue, the judg
ment will not be reversed. Sufferling v. Heyl, 
139 W 510, 121 NW 251. 

The proper practice is to omit from the spe
cial verdict grounds' of negligence not sup
ported by the evidence or relevant under the 
evidence. Lemke v. Milwaukee E. R. & L. Co. 
149 W 535,136 NW 286. 

A form of special verdict in an action by a 
traveler on a highway for damages because 
of collision between his vehicle and electric 
car is discussed in Lemke v. Milwaukee E. R. 
& L. Co. 149 W 535, 136 NW 286. 

A special verdict should contain only one 
question relating to contributory negligence; 
but 2 questions partly covering the field. and 
one covering it wholly will not con~tltute 
prejudicial error if the answers are consIstent. 
Fandek v. Barnett & Record Co. 161 W 55, 
150NW 537. . 

The court may properly answer a questlon 
in the special verdict as to which there is pracc 

tically no conflict in the evidence. Murphy 
v. Interlake P. & P. Co. 162 W 139, 155 NW 
U~ . . 

The submission of an erroneous questlOn 
arid a negative answer thereto were nonprej
udicial . because the case was barren of any 
evideh~e warranting an affirmative answer. 
Meidenbauer v. Pewaukee, 162 W 326,156 NW 
144. . .. 

A clerical error in the questions submitted, 
which did not mislead the jury, may be cor~ 
rected by the court after verdict. Estate of 
Margaret Flanagan v. Estate of John Flana
gan, 169 W 537, 173 NW 297. 

The practice of d.eciding issues in sec~ions 
by questions covermg a part of each Issue 
cannot be approved, as it tends to subject. a 
trial to. the peril of confusing the jury and 
lnisleading them into a failure to clearly com-
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·prehend the issues and thus to produce mis
trials. Kellner v. Christiansen, 169 W 390, 
172 NW 796; Baraboo v. Excelsior C. Co. 171 
W 242, 177 NW 36. 

The questions of a special verdict should be 
so framed as to put the burden of proof on 
the party having the affirmative of the issue; 
and the placing of the burden upon the wrong 
party is prejudicial error when the issue is 
material. Kausch v. Chicago & M. E. R. Co. 
173 W 220, 180 NW 808. 

A question not submitted to the jury will 
not be presumed to have been decided by the 
court. when it is supported by no evidence. 
Smeesters v. New Denmark M. H. F. Ins. Co. 
177 W 41, 187 NW 986. . . 

In an action to recover damages for injuries 
sustained in an automobile collision, the bet
ter practice is to submit the issues raised by 
the complaint and those by a counterclaim in 
.separate questions. Zeitlow v. Sweger, 179 W 
462, 192 NW 47. . 

Questions in a special verdict eliciting facts 
showing as a matter of law the assumption of 
risk by a coemploye, rather. than the direct 
question of such assumption, accord with the 
purpose of the special verdict statute. Molo
vasilis v. Chicago,. M. & St. P. R. Co. 179 W 
653, 191 NW 582. . 

A question in a special verdict as to whether 
a bank or "its agents acting therein" had rea
sonable cause to believe that it was receiving 
a payment that would constitute a preference 
of creditors was too narrow, because it did 
not include the president and a director and 
. attorney of the bank who had sufficient knowl
edge. Roys v. First Nat. Bank, 183 W 10, 197 
NW237. . 

. Where th~ answer to a question in the ver
dIct was wrItten "no" instead of "yes," and the 
jury was reassembled after having left the 
jury box, but not the courtroom, and was per
mitted to correct the answer, the procedure 
was proper. Junion v. Snavely M. Co. 186 W 
298,202 NW 674. . 

In the absence of a request by either party 
that the case be submitted upon a special vel':' 
diet as to the specific grounds of negligence, 
the trial court may properly submit the sep
arate grounds to the jUry by means of a gen
eral question. Halamka v. Schneider, 197 W 
538, 222 NW 821. . 

Submission of a question in condemnation 
proceedings as'to what sum would compensate 
a landowner for damage was sufficient submis
sion of the case on special verdict. Muscoda 
Bridge Co. v. Grant County, 200 W 185, 227 
NW 863. 

The question as to a host's negligence in the 
mariagement of a car should be framed to 
permit determination of whether the host was 
negligent in increasing the danger which the 
guest assumed or of adding new danger. The 
question of negligence having been submitted 
in3divisions there should have been like sub
divisions as to proximate cause. Waters v. 
Markham, 204 W 332,235 NW 797. 

It was error to submit an omnibus question 
inquiring whether the negligence of the de
fendant caused the plaintiff's injuries, follow
ing questions as to the negligence of the de~ 
fendantin 3 specific respects. The jury should 
have been called upon to answer whether each 
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element of negligence constituted the cause 
of the injuries. Fontaine v. Fontaine, 205 W 
570, 238 NW 410. 

In the preparation of a special verdict the 
question of speed might well be merged with 
that of control or management, the jury being 
told that in deciding whether the car was un
der proper control or properly managed th~ 
speed at which it was being driven should be 
taken into consideration. Haines v. Duffy, 206 
W 193, 240 NW 152. 

The jury's answers to the court's questions, 
limited to material fact issues, constitute a 
sufficient verdict. Honore v. Ludwig, 211 W 
354, 247 NW 335. 

Questions in the special verdict, as to wheth
er defendant was negligent in respect to look
out and control, and as to whether plaintiff 
was negligent in respect to lookout and con
trol, were not improper as suggesting to the 
jury the opinion of the court as to who was 
negligent. (Loizzo v. Conforti, 207 W 129, dis
tinguished.) Submitting the issue of lookout 
and issue of control in one question was not 
prejudicial. Guth v. Fisher, 213 W 323, 251 
NW223. 

Submission of defendant's negligence by 
series of questions headed by a preface con
taining an omnibus statement of the law of 
the case and evidentiary facts applicable to 
each question was prejudicial error. Hoffman 
v. Regling, 217 W 66, 258 NW 347. 

In an action against an employer by an op
erator of a vegetable topping machine for in
juries sustained when his fingers became 
caught in the rollers of the machine, where 
the evidence was sufficient to raise a jury 
question as to whether the employer because 
of a failure to block and steady the machine 
had failed· to make it as free from danger as 
the nature and place of employment permitted 
and whether this was a cause of the injury, 
but where it appeared that a failure to sup
ply switches or other devices in no way con
tributed to the injury, submitting a question 
merely whether the machine was as free from 
danger as the nature and place of employment 
permitted, with instructions setting forth the 
safety statute (101.06) was misleading and con
stituted prejudicial error. Fries v. Lallier, 219 
W 388, 263 NW 178. 

The preferred practice is to submit only con
troverted questions of fact to the jury, which 
are to be answered without reference to the 
court's ruling on other facts. Balzer v. Cald
well, 220 W 270, 263 NW 705. 

Under a stipulation of facts on which a case 
was presented to the trial court, the rights of 
the parties were subject to determination on 
the facts stipulated as if they had been found 
.by special verdict: Riley v. State Bank of De 
Pere, 223 W 16, 269 NW 722. 

For a discussion of jury questions in an ac
tion for malicious prosecution, see Lechner v. 
Ebenreiter, 235 W 244, 292 NW 913. 

A special verdict should consist of a suffi
cient number of plain, single questions, call
ing for direct answers, to cover the facts in 
issue, and the questions must be so framed 
that the jury can find the ultimate facts and 
so that those findings will reveal all essential 
facts necessary to enable the court to enter 
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the correct judgment. Carlson v. Strasser, 239 
W 531, 2 NW (2d) 233. 

A question in the special verdict, asking 
whether the rainfall and accumulation of wa
ter preceding the break in the embankment 
was greater than an ordinary prudent and in
telligent owner of a dam on the river in ques
tion ought reasonably to anticipate might oc
cur, should not have been included. But an 
instruction assigning to the plaintiff town the 
burden of proving to the contrary was not er
ror. Wausaukee v. Lauerman, 240 W 320 3 
NW (2d) 362. ' 

Under the evidence, grounded entirely on 
the presumption of death from prolonged ab
sence, there should have been submitted a 
question asking whether the insured had been 
seen or heard from within 7 years prior to the 
commencement of the actions, and (to be an
swered in case of a negative answer to the 
first question) a second question asking 
,,:,hether the insured had disappeared under 
CIrcumstances such that he would be unlikely 
to. communicate with his family, relatives and 
frIends. Swenson v. Kansas City Life Ins. Co. 
246 W 432, 17 NW (2d) 584. 

The inten~i0I?- of a party presents a question 
of fact. A fmdmg of the court on the question 
of .th~ intention of a grantor to create a re
stnctIve covenant running with the land 
should be given the same weight as are find
ings of fact of the court in other cases. Clark 
v. Guy Drews Post, 247 W 48 18 NW (2d) 
322. ' 

In negligence cases each ground of negli
gence constitutes a distinct litigated question 
a!ld proper practice requires that the jury b~ 
gn:en an opportunity to find specially with 
reference to each ground of alleged negligence' 
a~d ~his cannot b~ accomplished by the sub~ 
mISSIOn of an ommbus question. Schumacher 
v. Wolf, 247 W 607,20 NW (2d) 579. 
Th~ genera~ rule is that jUrors will not be 

permItte.d tc! Impe~ch a verdict by affidavit, 
and ordmanly theIr power over the verdict 
ce.as~s when the,Y .are discharged, and only 
wIth!n narrow lImIts can they impeach the 
v~rdlCt by what they say after having been 
dIscharged. Brophy v. Milwaukee E. R. & T. 
Co. 251 W 558, 30 NW (2d) 76. 

4 q!lestion ~s~ing whether the place where 
plamtIff was mJured was a portion of depot 
grounds of defendant, together with an in
str~ct~on that ~he burden of proof was on the 
plamtIff to satisfy the jury that such question 
should be answered "No," properly presented 
the i,ssue to be decided, and was not error for 
puttmg the burden of proof on the negative ra
ther. than 0I?- the aff!-rmative. The form of a 
specIa.1 verdIct rests m the sound discretion of 
~he tnal cou:rt, and that discretion will not be 
mterfered WIth so long as the issues of fact in 
the c~se are c;overed by appropriate questions. 
GarCIa v. ChIcago & N. W. R. Co. 256 W 633 
42 NW (2d) 288. ' 

Where. specific acts of negligence are 
c~arged m ~he coml?laint and litigated on the 
tnal, a specIal verdIct should contain specific 
qu.estion.s covering those alleged acts. Cook v. 
WIscons~n Te~. Co. 263 yv 56, 56 NW (2d) 494. 

QuestIOns m a specIal verdict should be 
framed, so far as practicable, to secure the 
most direct consideration of the evidence as 
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it applies to the issues made by the pleadings 
and supported by the evidence. Thoresen v. 
Grything, 264 W 487, 59 NW (2d) 682. 

Where the driver of a truck, who turned 
left as another truck was approaching from 
the rear, testified that he did not see the ap
proaching truck at any time before the col
lision, and this was not controverted by any 
other evidence, the special verdict properly 
included a question on his negligence as to 
lookout but should not have included a ques
tion on his negligence as to management and 
control, since, where a driver did not see what 
was plainly in sight, his negligence is one of 
lookout only and his management and control 
do not enter the case. Briggs Transfer Co. v. 
Farmers Mut. Auto. Ins. Co. 265 W 369, 61 
NW (2d) 305. 

Assumption of risk was not an issue where 
it was not specially pleaded as a defense, and 
hence questions thereon should not have been 
in the special verdict where timely objection 
had been made to the introduction of evidence 
thereon and to the inclusion of such questions 
in the verdict; further, the questions on as
sumption of risk were not in proper form and 
erroneously referred to certain other ques
tions submitted; rendering the verdict defec
tive and requiring a new trial. Catura v. Ro
manofsky, 268 W 11, 66 NW (2d) 693. 

Under the circumstances presented in evi
dence, a question asking whether, as 2 ve
hicles approached each other, and before 
either of them turned to the west immediately 
prior to the collision, the southbound driver 
was negligent, (a) as to lookout, and (b) as 
to yielding one half of the traveled portion of 
the highway, would have tended to avoid con
fusion and made it easier for the jury to re
solve the question as to whether the south
bound driver was negligent in being on the 
wrong side of the road immediately before he 
swerved his car to the west and applied his 
brakes. Stevens v. Farmers Mut. Auto. Ins. 
Co. 268 W 25, 66 NW (2d) 668. 

Where it was not clear just what the left
turning driver was attempting to do prior to 
collision with a northbound station wagon 
south of the intersection, but it was clear that 
his maneuvers with his truck were violative 
of one of the statutes regulating the turning 
movements of motor vehicles, a question ask
ing whether he was negligent in respect to the 
manner in which he turned to the left was 
proper as covering any of such violations. 
Donahue v. Western Casualty & Surety Co. 
268 W 193, 67 NW (2d) 265. 

Since a child 51/z years old cannot be guilty 
of contributory negligence, questions on such 
point are surplusage, and since defendant was 
found negligent, can be stricken without af
fecting the verdict. Since no new trial is 
necessary on the issue of negligence, there is 
no need to invoke the rule of waiver based on 
the failure of the guardian ad litem to object 
to the questions. Thomas v. Tesch, 268 W 338, 
67 NW (2d) 367, 68 NW (2d) 457. 

In intersectional collision cases inconsistent 
verdicts will be reduced if the verdict states 
that the jury is not to answer the question as 
to the failure of the driver approaching from 
the left to yield, if it answers "Yes" to the 
question of either speed or failure to stop for 
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the arterial on the part of the driver coming 
from the right. Burkhalter v. Hartford Ac
cident & Indemnity Ins. Co. 268 W 385, 68 
NW (2d) 2. 

Where a driver testified that he did not see 
the other car at any time before the collision, 
there was an issue as to negligence in respect 
to lookout but none as to management and 
control on his part, and hence a question on 
his management and control should not have 
been submitted. Burkhalter v. Hartford Ac
cident & Indemnity Ins. Co. 268 W 385, 68 NW 
(2d) 2. 

In a question directing the jury to assess 
the plaintiff's damages for pain and suffering 
and disability, "if any," the qualifying phrase 
"if any" was confusing and misleading, and 
made it uncertain whether any part of the 
jury's allowance therefor was in compensation 
of disability which the jury might have in
cluded in answering another question inquir
ing as to damages for loss of wages. Kalish v. 
Milwaukee & Suburban Trans. Corp. 268 W 
492, 67 NW (2d) 868. 

The failure of the driver of a motor vehicle 
to reduce speed after a dangerous situation 
has been sighted by him is properly a matter 
of management and control, and not speed. 
Jennings v. Mueller Trans. Co. 268 W 622, 68 
NW (2d) 565. 

Where the testimony is not sufficient to 
raise an issue of fact in some particular, the 
trial court should refuse to submit a question 
thereon to the jury. Thompson v. Eau Claire, 
269 W 76, 69 NW (2d) 239. 

Assumption of risk by a guest occupant of 
an automobile is an affirmative defense, so 
that where it is not pleaded, a question of 
assumption of risk should not be submitted tci 
the jury. Sandley v. Pilsner, 269 W 90, 68 
NW (2d) 808. 

In an action for injuries sustained by a 
guest, a question inquiring as to the negli
gence of the host-driver in respect to speed 
should have been submitted in the same man
ner as though the host-guest relationship did 
not exist. Ameche v. Ameche, 271 W 170, 72 
NW (2d) 744. 

It is unnecessary to submit a question of 
fact to the jury when the fact itself is estab
lished by undisputed evidence; the fact, when 
so established, is as much a verity in the case 
as if it were admitted by the pleadings. Lei
terman v. Burnette, 271 W 359, 73 NW (2d) 
490. 

The refusal to include questions concerning 
possible negligence of the operator of a truck 
in tow in stopping on the highway, in not 
leaving a clear and unobstructed width of 15 
feet of roadway opposite his vehicle, and in 
failing to put out fusees or other lights was 
prejudicial error, which was not cured by 
questions as to whether such operator was 
negligent in having his vehicle towed on the 
highway and as to lights, especially in view of 
inadequate and erroneous instructions given 
to the jury in connection with such submitted 
questions. Robinson v. Briggs Trans. Co. 272 
W 448, 76 NW (2d) 294. 

Where there is no consensual relationship, 
no question of assumption of risk should be 
submitted. Schiro v. Oriental Realty Co. 272 
W 537, 76 NW (2d) 355. 
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. Where the jury could have found that 2 
drivers entered the intersection at approxi
mately the same time, so that the southbound 
driver on the arterial and coming from the 
right would have the right of way, and the 
evidence would permit the inference that the 
deceased westbound driver failed to yield, the 
trial court, instead of exonerating the west
bound driver as to failure to yield by answer
ing the question thereon in the special verdict, 
should have submitted such question to the 
jury, but in such form as not to require an 
answer if the jury had already found that the 
southbound driver was negligent as to speed 
so as thereby to forfeit the right of way. Neu
mann v. Evans, 272 W 579, 76 NW (2d) 322. 

Where the trial court, concluding that cer
tain questions should be answered as a matter 
of law, answers them in the negative, as dis
tinguished from the affirmative, such ques
tions and the negative answers thereto should 
not be included in the special verdict as sub
mitted to the jury, since the jury may be in
fluenced by such inclusion when it makes its 
comparison of the negligence of the respective 
parties. Neumann v. Evans, 272 W 579, 76 
NW (2d) 322. . 

. Assumption of. risk is an affirmative de
fense which must be specifically pleaded, and 
hence, where it was not pleaded, the trial 
court's refusal to include a question relative 
to the plaintiff's assumption of risk was not 
error. Stanley v. Milwaukee Auto. Ins. Co., 
274 W 226, 79 NW (2d) 662. 

In pedestrian cases, confusion will be 
avoided if inquiries as to failure to yield the 
right of way are limited to' those cases in 
which a pedestrian is crossing a street or 
highway. In other cases, such as where the 
pedestrian is merely walking on or along the 
highway, the proper inquiry is as to position 
on the highway. Wojciechowski v. Baron, 274 
W 364, 80 NW (2d) 434. 

Where,after return of a verdict, plaintiff's 
counsel obtained and filed affidavits from 3 
jurors which stated that a certain other juror 
during the deliberations took a stand indicat
ing prejudice against the plaintiff, and the 
inference which counsel sought to draw from 
such affidavits was that these jurors were in
fluenced in their deliberations by arguments 
advanced by such other juror, thus impeaching 
their own verdict, the proposed use of such 
affidavits was objectionable as violating the 
general rule that jurors will not be permitted 
to impeach their own verdict by affidavits. 
Frion v. Craig, 274 W 550,80 NW (2d) 808. 

In drafting a: special verdict the trial court 
must first consider the issues raised by the 
pleadings, and should then eliminate those that 
are determined by the evidence on the trial by 
admissions, by uncontradicted proof, or by 
failure of proof; and only those issues remain
ing should go to the jury. Bell v. Duesing, 275 
W 47, 80 NW (2d) 821. 

Where there are no special circumstances 
to excuse lookout by a passenger in the front 
seat of a car, it is error not to submit a ques
tion as to causal contributory negligence in 
respect to lookout by the guest. Vandenack 
v. Crosby; 275 W 421, 82 NW (2d) 307. 

Where. specific acts . of negligence are 
charged in the complaint and litigated on the 
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trial, and there is evidence in the record to 
support affirmative answers, specific questions 
covering such alleged acts should be included. 
Omer v. Risch, 275 W 578, 83 NW (2d) 153. 

The mere fact that issues are raised by 
pleadings does not require that they be in
cluded, since the trial court must first con
sider the issues raised by the pleadings, then 
eliminate from the issues so raised those that 
are determined by the evidence on the trial 
by admissions, by uncontradicted proof, or by 
failure of proof, and only those remaining 
should go to the jury. Behr v. Larson, 275 
W 620,83 NW (2d) 157. 

Instead of submitting a form of question 
asking the jury to assess damages for "per
sonal injury" to a person who died about 7 
hours after being injured in an accident, it 
would have been better to have used the term 
"conscious pain and suffering," but the terms 
used were not erroneous when considered in 
the 'light of the instructions given in connec
tion therewith. Blaisdell v. Allstate Ins. Co. 
1 W (2d) 19, 82 NW (2d) 886. 

In a case involving an intersectional col
lision between a northbound auto approaching 
on anonarterial street and a westbound truck 
approaching on an arterial street, it was not a 
proper submission to have conditioned the 
jury's answering of the question as to the 
north-bound driver's negligence with respect 
to calculation on a negative finding as to his 
failure to make proper observation and, in
stead, lookout should have been submitted in 
but' one question under proper instructions 
both as to matters of observation and of cal
culation. Plog v. Zolper, 1 W (2d) 517, 85 NW 
(2d) 492. 

A question asking whether a host-drivel' 
failed to exercise the skill and judgment which 
she possessed should not have been submitted; 
since the question involved assumption of risk, 
which' defense was not raised in any of the 
pleadings, and since, further, there were no 
grounds for submission of the question, in 
that plaintiff guest testified that she often 
rode with the host and that the host was a 
good and careful driver, and driver of the 
other car involved testified that from the time 
he first saw the host's car it traveled in its 
proper lane and that its invasion of his lane 
Was a sudden turn. Mittelstadt v. Hartford 
Accident & Indemnity Co. 2 W (2d) 78, 85 NW 
(2d) 793. 

In regard to compensatory damages, sepa
rate questions should be asked as to pain and 
suffering and loss of earnings. Meyer v. Fron
imades, 2 W (2d) 89, 86 NW (2d) 25. 

Where the only question is whether one or 
the other driver was on the wrong side of the 
road, no questions as to speed or management 
and control need be submitted. Hennepin 
Trans. Co. v. Schirmers, 2 W (2d) 165, 85 NW 
(2d) 757. 

Considering the instructions given to the 
jury with respect to a question submitted as 
to the plaintiff's personal injury, including his 
pain and suffering and future disability, and 
a separate question as to his future wage loss 
if any, no duplication of damages resulted in 
submitting both questions. It is optional with 
a trial court whether to embrace the element 
of future wage loss in the same damage ques-
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tron coveringfutUl'e disability, or to submit it 
separately. Sawdey Vi Schwenk, 2 W (2d) 532, 
87 NW (2d) 500. ' , 

The submissioh of a single question as to 
~hehegligence of the 'arresting officer in his 
cate of the intoxicated decedent, .rather than 
submitting certain requested separate ques
tions, was within the proper discretion of the 
trial court; ahd in any event, the submission 
as' a single'question could' not have ,been 
prejudicial, since the jury, adequately in
structed as to the officer's duty to protect the 
decedent; answered the submitted question in 
the negative and thereby found that the officer 
was not 'negligent in any of the respects as
serted. Henrikson'v. Maryland Cas. Co. 3 W 
(2d) 379, 88NW (2d) 729. 

In an action for injuries sustained by a 
police officer when a motorist, whose car was 
blocked in froritby 'a squad car, suddenly 
backedh'is car in an effort to esoape arrest for 
speeding and the open right-hand door of his 
car swept the officer along until he was 
throwh to the pavement, a question in the 
special verdict asking whether the motorist 
did "intentionally injure" the plaintiff Cor
l'ectly stated the issue, rather than a question 
requested by defendant liability insurer ask
ing,whether the motorist did "intentionally 
move his car' backwards at a time' when he 
knew the plaintiff Was in such position, in Or 
near the car, that contact with, the plaintiff 
'NOlIld,result." Peterson v. Western Casualty 
& Surety Co. 5 W (2d) 535, 93 NW (2d) 433. 

In an:' action against a surgeon for mal
practice' a question asking whether defendant 
failed "to use that degree of care and skill 
which surgeons' of the same school or system 
have practiced in good standing in the vicinity 
usually exei'cise with respect to the treatment 
employed, was a proper form of question to 
be llsed., Ahola v. Sincock; 6 W (2d) 332, 94 
NW (2d) 566. 

Foreseeability of harm to others through 
the' use' of a product is an elelhent of negli
gence and not of causation. Smith v. Atcb Co. 
6W (2d) 371,94 NW (2d) 697. , 

'In ' effect,' the emergency rule defines, a 
standard of due care which is to be 'applied 
tb conduct of an actor ,confronted by' an 
emergency not brought about by his own neg
ligenceibut the jury's determination that such 
emergency occurred is only an intermediate 
step in determining whether the actor was 
negligent; and defendants were not entitled 
to submission of a separate question on the 
intermediate ,step, where they had made no 
Claim of any inadequacy in the: instruction 
given or' question submitted. Hardware Mut, 
Cas. Co. v. Harry Crow, & Son, Inc. 6 W (2d) 
396; 94 NW (2d) 577; 

Where defendant host drove in' a prudent 
mannel' and at laWful speed until he swerved 
sharply-and'struck a parked car, negligence, 
j.f'il-ny, on, the part of a guest as to lookout 
could not have been causal, and ',a question 
thereon was, unnecessary. Haag v. General 
Accident Fire' & Life Assur. CorP. 6 W (2d) 
432,95 NW (2d) 245. ' "",' , 
": An instruction' that questions, inquiring 
whether injury was a "naturaL result" of 
failure or .negligence presented a question 
,"-'/hether ,relation of efficient cause and "nat-
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ural. effect" existed between sUch failure or. 
negligence, if any found, was not erroneous as 
misleading the jury to think the trial court 
meant the common 01' usual effect of the neg
ligence so as thereby to confuse foreseeability 
with causation. Ruplinger v. Theiler, 6 W (2d) 
493, 95 NW (2d) 254. 

The plaintiff's testimony that the partial 
loss of a finger impaired her work as a 
waitress was credible testimony so that the 
loss of the member was properly included in 
the verdict's question concerning allowance 
for "personal injuries." Sennott v. Seeber, 6 
W (2d) 590, 95 NW (2d) 269. 

The fact that a question of assumption of 
risk is submitted does not mean: that a ques~ 
tibn of contributory negligence by the guest 
isnot to be asked, where the facts warrant it. 
Romberg v. Nelson, 8 W (2d) 174, 98 NW (2d) 
379." , 

A question in the special verdict inqUiring 
whether the eastbound driver was negligent 
in respect to "failure to stop at the' stop 
sign," rather than whether he 'was negligent 
"with respect to stopping before entering the 
intersection," was not misleading or error 
or abuse of discretion, in view of instructions 
given to the jury with reference' thereto. 
Rensink v. Wallenfang, 8 W (2d) 206, 99 NW 
(2d) 196. 

Under the evidence in the case, it was not 
sufficient to submit to the jury, on the issue 
of the plaintiff driver's negligence, only the 
question whether he was "negligent in respect 
to his oWn safety," in that the jury would 
have been in a better position to compai'e the 
negligence of the parties if the negligence of 
the driver had been separated as to the vari
ous elements of lookout, speed, and ,manage, 
ment and control. Kornetzke v. Calumet 
County, 8 W (2d) 363, 99 NW (2d) 125,. 

The submission of a question as to the 
southbound driver's lookout, together with 
stating to the jury the substance of the statute 
requiring the windshield and windows to be 
kept reasonably clean at all times; and in
structing that' the jury might consider the 
statute with respect to the question of lookout, 
was a proper submission of the issue 'as to 
the cleanliness of the windshield and windows 
in question, so as not to require the submis
sion ofa separate question thereon.. Baier v. 
Farmers Mut. Auto. Ins. Co. 8 W (2d) 506; 
99 NW (2d) 709. 

With reference to actions for personal in
juries, grounded on the safe-place statute, 
the supreme court recommends that trial 
courts, in framing the question of the special 
verdict which inquires as to whether a defend" 
ant violated such statute,' employ the word 
"negligent," so as better to correlate this 
question in the minds of the jury with the 
comparative-negligence question of. the :ver
dict. Krause v. Veterans of Foreign Wars 
Post No. 6498, 9 W (2d) 547, 101 NW: (2d) 
645. . ' 

It is not necessary for a question on fraud 
to be separated into the 4 elements .constitut
ing 'actionable fraud. Rud v. ,McNamara, 10 
W (2d)41, 102 NW (2d) 248. : " " , 

In an action for injuries whereplafntiff}Nas 
forcibly removed from acoun,cil meeting, by 
a.police officer, it was .error to submitth,e Gase 
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on a comparative negligence basis. The only 
question is whether excessive force was used 
and whether this caused the injury. Schulze 
v. Kleeber, 10 W (2d) 540, 103 NW (2d) 560. 

Where the issue of racing on the highway 
was pleaded in only one of 3 cases consoli
dated for trial, but evidence was presented on 
the question, the pleadings should have been 
amended under 269.44 and the issue submitted 
in the special verdict. Giemza v. Allied Am. 
Mut. Fire Ins. Co. 10 W (2d) 555, 103 NW (2d) 
538. 

The duty created by 346.34 (1), prohibiting 
a left turn into a private driveway unless and 
until such turn can be made with reasonable 
safety, should not be broken down into look
out and management and control as separate 
aCts of negligence, the rule applicable thereto 
being that, when an inquiry is made in the 
form of the special verdict of a statutory duty 
which includes several elements of conduct, 
one of those elements should not also be made 
the subject of a separate inquiry. Grana v. 
Summerford, 12 W (2d) 517, 107 NW (2d) 463. 

Where the trial court answered a question 
as to negligence of one party as a matter of 
law and failed to do so as to the other party, 
but left the question of causation to the jury 
under proper instructions, the supreme court 
will refuse to believe that the jury gave dis
proportionate weight to the court's answer in 
the absence of clear indication that it did so. 
Niedbalski v. Cuchna, 13 W (2d) 308, 108 NW 
(2d) 576. 

A question of the special verdict in a safe
phlce case involving a temporary condition in
quiring as to the negligence of the defendants 
"at the time and place" of the injury was not 
objectionable for not stating at "and prior to" 
the time of the injury, it being deemed that 
the language selected by the trial court was 
reasonably calculated to obtain a meaningful 
response from the jury. Petoskey v. Schmidt, 
21 W (2d) 323, 124 NW (2d) 1. 

The use of the omnibus form of verdict is 
not precluded by the fact that one party is 
found negligent as a matter of law while the 
other is not. Moritz v. AlUed Am. Mut. Fire 
Ins. Co. 27 W (2d) 13, 133 NW (2d) 235. 

Juries will not be allowed to impeach their 
verdicts by asserting improper recording of 
the answer. (Prior cases overruled.) Ford 
Motor Credit Co. v. Amodt, 29 W (2d) 441, 139 
NW (2d) 6. 

A verdict which combines negligence, caus
ation and comparison in a single question is 
improper, but parties can stipulate to such a 
form. Baierl v. Hinshaw, 32 W (2d) 593, 146 
NW (2d) 433. 

It was improper for the trial court to include 
the passive negligence of the 2 guest-passen
gers in the same comparative-negligence ques
tion with the active negligence of the host and 
thus require the jury to assume the total of the 
negligence, active and passive, of all the 
parties constituted 100%. Vroman v. Kempke, 
34 W (2d) 680, 150 NW (2d) 423. 

A party cannot claim error for refusal of 
the court to submit a special verdict where 
prior to the retirement of the jury to the jury 
room, the court announced the form of verdict 
which would be submitted and no objection 
Was made to the proposed form. In condem-

1472 

nation proceedings the defendants were not 
prejudiced by refusal to submit a special ver
dict as to the present market value of the land 
considered as a whole, and what would be the 
market value of the remainder after taking 
the land sought to be condemned, where the 
court did not restrict the evidence relating to 
present market value of the entire tract and 
of the remainder after taking the land con
demned. United States v. Hayman, 115 F (2d) 
599. 

In federal court the submission of a special 
verdict is governed by Rule 49, Federal Rules 
of Civil Procedure, 28 U. S. C., and not by 
the law of the state. Tillman v. Great Ameri
can Ind. Co. of New York, 207 F (2d) 588; 
De Eugenio v. Allis-Chalmers Mfg. Co. 210 F 
(2d) 409. 

2. Instructions. 
Where a fact has been specifically found 

by the jury a refusal to instruct them as to 
their verdict if they found otherwise becomes 
immaterial. Knowlton v. Milwaukee City R. 
Co. 59 W 278, 18 NW 17. 

It is error for the trial court to explain to 
the jury how the special questions submitted 
should be answered in order to be consistent 
with a general verdict in favor of either party. 
Such a course is calculated to defeat the object 
of the statute, which is to secure direct an
swers to the special questions, free from bias 
or prejudice. Ryan v. Rockford Ins. Co. 77 W 
611, 46 NW 885. 

The rule of Ryan v. Rockford Ins. Co. 77 W 
611, does not govern where the jury is in
structed that if certain questions are answered 
in a given way they need not answer others, 
although it is indicated in the instructions 
what the effect of their answers will be if they 
are told they are not to consider such effect. 
Chopin v. Badger P. Co. 83 W 192, 52 NW 
452. 

If the issues are to be found by a special 
verdict only it is not good practice to instruct 
the jury on the law of the case; but to do 
so will not necessarily be cause for reversing 
the judgment. Reed v. Madison, 85 W 667, 
56NW 182. 

Where a question proposed by defend
ant's counsel was submitted to the jury as 
having been "propounded by counsel for de
fendants," and the others were submitted as 
"propounded by the court," this was error. 
Conway v. MitchellJ 97 W 290, 72 NW 752. 

Where a special verdict is given, a general 
instruction that the burden of proof is whefe 
the weight is was erroneous. The court 
should have instructed the jury as to which 
side the burden of proof lay as to each of the 
issues covered by the special questions. Sie
brecht v. Hogan, 99 W 437, 75 NW 71. 

For rules as to a charge of a general nature 
given in connection with a special verdict, see 
Banderob v. Wisconsin C. R. Co. 133 W 249, 
113 NW738. 

A defense pleaded and supported by evi
dence in an action for an injury by a defective 
street should be submitted to the jury by a 
distinct question; but failure to so submit will 
not work a reversal, where the jury was in
structed that if they found the fact so pleaded 
they could not find the defect in the street to 
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be the calise. Schroeder v. Watertown, 161 
W 13, 152 NW 470. 

Where a proposed question does not relate 
to facts specifically pleaded, proper instruc
tion respecting the matter is a sufficient sub
stitute therefor. John E. De Wolf Co. v. Har
vey, 161 W 535, 154 NW 988. 

A requested instruction not directed to any 
question in the special verdict may be refused. 
Guillaume v. Wisconsin-Minnesota L. & P. Co. 
161 W 636, 155 NW 143. 

Though it is error to inform the jury of the 
effect of their answers to questions in a special 
verdict, an instruction that affirmative an
swers to certain questions would constitute 
a finding of contributory negligence, but not 
indicating the effect of such finding, does not 
warrant reversal. Edwards v. Kohn, 207 W 
381, 241 NW 331. 

The inclusion of the uncontested issues in 
the question submitting the stipulated issue 
did not make instructions on the necessity 
for a meeting of the minds of the parties to a 
contract applicable to the uncontested issues. 
That the jury gave a negative answer to the 
question as submitted did not negative the 
entire contract, in view of the instruction 
that the sole question presented was the stipu
lated issue. Catlin v. Schroeder, 214 W 419, 
253NW 187. 

Where the jury answered 3 questions which 
they were directed to answer only in case of 
an affirmative answer to another question, 
which other question the jury answered in the 
negative, sending the jury back after calling 
attention to the answers and to the form of 
verdict and instructing the jury to read the 
verdict and see whether any correction was 
desired, followed by the jury's returning with 
an answer to a so-called foundation question 
unchanged and with their first answers to the 
3 other questions stricken, did not constitute 
error. Jackson v. Robert L. Reisinger & Co. 
219 W 535, 263 NW 641. 

In an action against a garage owner arising 
out of a collision with an auto driven by a 
garage employe, where special issue was sub
mitted as to. whether the employe was using 
an automobile in the garage owner's business, 
an instruction informing the jury that the 
employe's act must be within the scope of his 
employment for the garage owner to be liable 
was prejudicial error, since it informed the 
jury of the legal effect of a special verdict. 
Anderson v. Seelow, 224 W 230, 271 NW 844. 

In an action for breach of a contract which 
leased the plaintiffs' limestone quarry to the 
defendant county and authorized it to grind 
limestone quarried by it, a proper trial of the 
issues raised by the pleadings and evidence 
required the court to instruct the jury that a 
contract was concededly entered into, that 
certain provisions thereof were not in dispute, 
and that certain provisions were in dispute, 
and the essential question in the case was not 
merely as to which party broke the contract. 
O'Brien v. Dane County, 235 W 59, 292 NW 
440. 

The better practice for the trial court when 
charging the jury is to direct its instr~ctions 
to specific questions of the special verdIct, but 
its failure to do so will be considered error 
only when it appears that the jury was misled 
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thereby. London & Lancashire Ind. Co. v. 
Phoenix Ind. Co. 263 W 171, 56 NW (2d) 777. 

Whether the 2 vehicles approached or en
tered an intersection at approximately the 
same time, and the matter of the duty of the 
driver approaching on the left, should be cov
ered in the instructions given to the jury in 
connection with the question to be submitted 
asking whether such driver was negligent in 
respect to failure to yield the right of way, 
which is the ultimate question to be deter
mined by the jury in such a case. Vogel v. 
Vetting, 265 W 19,60 NW (2d) 399. 

When the jury is called on to determine an 
issue of gross negligence predicated on in
toxication, the trial court should preferably 
refrain from submitting a question in the 
special verdict with reference to intoxication, 
but should treat the matter by instructions, 
employing the method suggested in Wedel v. 
Klein, 229 W 419. A question of the verdict 
should inquire whether the defendant was 
guilty of gross negligence in respect to any 
items such as speed, management and control, 
etc., accompanied by instructions as outlined 
in the opinion herein. Ayala v. Farmers Mut. 
Auto. Ins. Co. 272 W 629, 76 NW (2d) 563. 

Where there is evidence of drinking by de
fendant host-driver, it is not error for the trial 
court not to include a question on intoxication 
in the special verdict if the court covers such 
issue by proper instructions, since operation 
of a motor vehicle while under the influence 
of intoxicating liquor does not in itself pro
vide support for a cause of action to one in
jured in an accident in which such vehicle 
participated, but driving under the influence 
of intoxicating liquor must be combined with 
some phase of negligent operation such as 
speed, lookout, or management and control, 
in order to be actionable. Bronk v. Mijal, 275 
W 194, 81 NW (2d) 481. 

In a tort action for negligence against the 
manufacturer or supplier of a product, 
whether or not privity of contract exists be
tween plaintiff and defendant is wholly im
material, and the question of liability should 
be approached from the standpoint of the 
standard of care to be exercised by the rea
sonably prudent person in the shoes of defend
ant, which approach will eliminate any neces
sity of determining whether particular pro
duct is "inherently dangerous." Smith v. At
co Co. 6 W (2d) 371, 94 NW (2d) 697. 

The evidence warranted an instruction giv
en to the jury, referring to testimony relating 
to a "stinging" sensation on the side of the 
plaintiff's head, and stating that some of the 
testimony on this subject consisted of medical 
opinion based on statements of the plaintiff, 
and that the jury should consider this opinion 
evidence with caution and scrutiny, and 
should make no award of damages based on 
guess, speCUlation, or conjecture. Field v. 
Vinograd, 10 W (2d) 500, 103 NW (2d) 671. 

Even though a trial court instructs on over
lapping elements of negligence, this in itself 
does not constitute error. Merlino v. Mutual 
Service Cas. Ins. Co. 23 W (2d) 571, 127 NW 
(2d) 741. 

The proper manner of submitting a case for 
contribution between 2 tort-feasors is dis
cussed in Milwaukee Auto. Mut. Ins. Co. v. Nat. 
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F. U. P. '& C. CO. 23 W (2d) 662, 128 NW (2d) 
12. 

The failure to request inclusion of a ques
tion in a special verdict precludes a party from 
raising for the first time on appeal any error 
in respect thereto. Williams v. Milwaukee & 
S. T. Corp. 37W (2d) 402, 155 NW (2d) 100. 

. While generally speaking, the enlargement 
of the sdope of a question in a special verdict 
by an instruction is permissible, it is not per
missible when the question is narrow and re
stricted and the instruction seeks to import 
into it something apparently excluded by its 
terms; Kiggins v. Mac Kyol, 40 W (2d) 128, 
161 NW (2d) 261. 

3 .. Complete; Consistent; Speculative; 
. . Duplicitous. 

';Where there is a general as well as a spe~ 
cial- verdict, and they are inconsistent, the 
latter prevails; if the latter is not full and 
explicit the former will not cure the defect. 
Davis v. Farmington, 42 W 425; Kelly v. 
Chicago, M. & St. P. R. Co. 53 W 74, 9 NW 
816. 

A special verdict in an. ac~ion of lib~l! find
ing facts which would Justify the gIVmg of 
exemplary damages but awarding nominal 
damages only, may be set aside as inconsistent. 
Cottrill v. Cramer, 59 W 231, 18 NW 12. 

Evasiveness or surplusage in the answer to 
questions submitted for a special verdict, if 
they could not possibly prejudice the appel
lant will not work a reversal of the judg
meY{t., Nelson v. Chicago, M. & St. P. R. Co. 
60 W320; 19 NW 52, . 

The evidence of the defendant's negligence 
being weak and the special findings bearing 
upon the question of plaintiff's negligence ~n
consistent, the refusal to grant a new tnal 
was erroneous. Burns v. Roller M. Co. 60 W 
541, 19NW 380. 

If .there is any evidence to support them, 
material findings cannot be stricken from a 
special verdict and judgment rendered in op
position to them, merely because they are 
inconsistent with other findings. Dahl v. Mil
waukee City R. Co. 65 W 371, 27 NW 185. 

A special verdict assessing damages for 
the flowage of land by a milldam is not incon
sistent merely because the prospective dam
ages are much greater fora similar J<eriod 
than the past damages. Murray v. Scnbner, 
70 W 228, 35 NW 311. 

A special ,verdict must be returned as a 
whole, and as a unit. Ryan v. Rockford Ins. 
Co. n W 611,46 NW 885; Shenners v. West 
S. S. R. Co. 78 W 382, 47 NW 622. 

In an action for slander, findings that the 
words complained of were not spoken in the 
proper place and manner and that the defend
ant did not speak them maliciously or with 
intent. to injure the plaintiff are inconsistent. 
Karger v, Rich, 81 W 177, 51 NW 424. 

If the answers made by the jury determine 
the merits of the action the verdict should not 
be rejected by reason of the failure to answer 
other, questions, or any inconsistency in the 
ansWers given which cannot qualify or limit 
the answers upon which the right of either of 
the parties to a: judgment is made clear. In 
such cases the verdict should be received so 
that any action of the court based on it may 
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be reviewed. The court may not determine 
the questions arising upon such findings fi~ 
nally and in a summary way. by refusing to 
receive and make them a matter of ,record~ 
Robinson v. Washburn, 81 W 404,51 NW 578. 

In an action against a city and a lot ownei' 
to recover for injuries' resulting from a pile 
of earth which the latter had placed on a 
street, the verdict found that no signal was 
placed on the earth and that the lot owner did 
not use ordinary care and prudence to prevent 
injury to travelers, and also that the' injury 
was caused by the sole negligence of the city~· 
There was no general verdict. Judgment 
against the lot owner could not be rendered 
on the verdict; and as against the city the. vel'.'; 
dict was inconsistent and contradictory .. ,Ray~ 
mond v. Keseberg, 84 W 302, 34 NW612. .1 

If there is any evidence to support a rna;; 
terial finding it cannot . be stricken from the 
special verdict or a directly opposite finding 
substituted for it. If a finding is against· a 
decided· preponderance of the evidence the 
remedy is by motion for a new trial.· Ohl
weiler v. Lohmann, 82W .198, ,52 NW 172; 
Sheehy v. Duffy, 89 W 6, 61 NW 295. 

Findings that a highway was reasonably' 
safe, that the town did not have notice' of the 
defect a sufficient time to' have remedied iti 
and that plaintiff was guilty of contributory 
negligence, are not materially inconsistent. 
King v. Farmington, 90 W 62, 62 NW 928. 

A general verdict for plaintiff was accom
panied by answers 'to 2 questions involVing 
the sufficiency of the highway and whether 
plaintiff was guilty of any want of ordinary 
care which contributed to the injury; the find~ 
ing was that'the highway was not reasonably 
safe, and that "there was some want of care." 
It was proper for the:court to require the last 
answer to be made clear. Coats v. Stanton, 90 
W 130, 62 NW 619. 

A verdict which finds that defendant was 
negligent, that his negligence was the cause 
of plaintiff's injury, that plaintiff was guilty 
of contributory negligence or assumed the 
risk of the consequences of defendant's negli
gence, and that the injury sustained by plain~ 
tiff was the result of an accident occurring 
without the want of ordinary care of either 
party, is uncertain and insufficient. Darcey 
v. Farmers' L. Co. 91 W 654, 65 NW 491.' ,'" 

On plaintiff's appeal an inconsistency in the 
findings as to his contributory negligence 'is 
immaterial where, if, the findings were in his 
favor; the remainder of the verdict would not 
sustain a judgment for him. Deisenrieter v; 
Kraus-Merkel M. Co. 92 W 164, 66 NW 112. 
'. A verdict which finds as to the defendant's 
negligence at the precise time and place when 
and where his servant was injured, and,which 
fails to determine the danger of the agency 
which caused the injury and defendantls 
knowledge of that danger and- his care to pre.~ 
vent accidents because of it, is insuffiCient; 
Deisenrieter v. Kraus-Merkel M. Co. 92., ,W 
164,66 NW 112. 

If a sealed verdict is returned with some 
questions unanswered, because the· jury .sup
posed it unnecessary to answer them, the.court 
may, after their separation, send them out 
to perfect it, nothing. appearing to show .1111-' 
proper conduct on the part of any juror during. 
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the separation or to raise a well founded·s\.l.s
picion of such conduct. Olwell v. Milwaukee 
So R. Co. 92 W 330, 66 NW 362. 

If certain answers dispose of all the material 
issues, in favor of the defendant and the 'an
swers to other questions are unsustained, ,the 
latter may be stricken out. Ram v. Manches
ter F. Asso. Co. 93 W 355, 67 NW 725. ' 

A finding that an employer ought to have 
known that there was danger to a minor em. 
ploye of 'being hurt while using ordinary care 
in discharging his duties is not a sufficient 
finding of negligence. Kucera v.' Merrill L. 
Co. 91 W 637, 65 NW 374; Kutchera v. Good
wille, 93 W 448, 67 NW 729. 

On the issue, as to the negligence of defeIid
ant it is not proper to put a question:.as to 
what the negligence consisted of, and if the 
question as to negligence embodies the ques
tion as to its being the cause of defendant's 
injury a question as to whether he could have 
avoided the injury by the exercise .of reason
able care is properly refused. McCoy v. Mil
waukee S. R. Co. 88 W 56, 59 NW 453 (28 
questions); Louis F. Fromer & Co. v. Stanley, 
95 W 56, 69 NW 820 (38 questions). 

Negligence is not established by a verdict 
expressing. that the machine of which the 
plaintiff complained as the case of his injury 
was not safe to be used in the mill. Rysdrop 
v. George Pankratz L. Co. 95 W 622, 70 NW 
677. 

Findings contrary to the undisputed evi
dence may be set aside and judgment ren
dered upon such evidence and the undisturbed 
findings; but if any evidence supported a 
material finding set aside a new trial should 
be granted. Menominee River S. & D. Co. v. 
Milwaukee & N. R. Co. 91 W 447, 65 NW 176; 
Conroy v.Chicago, St. P. M. & O. R. Co. 96 W 
243, 70 NW 486. . 

A verdict which is silent on the question of 
cause in a negligence case is defective. Klo
chinski v. Shores L. Co. 93 W 417, 67 NW934; 
Sheridan v. Bigelow, 93 W 426, 67 NW 732; 
Bagnowski v. Linderman & Hoverson Co. 93 
W 592, 67 NW 1131; Andrews v. Chicago, M. 
& St. P. R. Co. 96 W 348, 71 NW 372. 

Where the jury failed to assess the value of 
the property when seized in replevin, and 
failed to find that defendant was entitled to 
a'lien thereon or to assess his damages for 
such wrongful seizure, the verdict did not 
conform to the requirements of the statute. 
Aultman v. McDonough, 110 W 263, 85 NW 
980. 

For example of a special verdict criticized 
as covering questions not in dispute, as re
peating various questions so ~s to conf.use the 
jury and to render answers mconcluslve, see 
Patnode v. Westenhaver, 114 W 460, 90 NW 
467: 
., The fact that a juror answered a question to 

a special verdict because he believed that the 
answer in that form was immaterial and that 
it would not prevent recovery by the .plaintiff 
is no reason for setting aside the special ver
dict. Owen v. PortageT. Co. 126 W 412, 105 
NW924. 

Where various grounds of negligence are 
alleged' in the complaint a special verdict 
which does not show in what way defendant 
was negligent is fatally defective. Reffke v. 
Patten P. Co. 136 W 535, 117 NW 1004. ' 
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Where specific acts 6f negligence are alleged 
and denied and litigated, a special verdict 
should contain specific questions covering 
these acts and the submission of a general 
question as to the owner's negligence is in
sufficient. Wawrzyniakowski v. Hoffman & 
Billings Co. 146 W 153, 131 NW 429. 

Perverseness of the jury in assessing dam
ages does not necessitate the setting aside of 
their finding as to negligence. Vogel v. Ott, 
182 W.1, 195 NW 859. 

A verdict should not be set aside as contra
dictorybecause it finds that plaintiff's failure 
to exercise ordinary care contributed to his 
injury, and also that the defendant's failure 
to exercise ordinary care contributed. to such 
injury. Zeidler v. Goelzer, 182 W 57, 195 NW 
849. 

Failure to answer questions in a special 
verdict as to defendant's negligence amounts 
to 'negative answers. Hayden v. Carey, 182 
W 530, 196 NW 218. 

The answers by a jury of any number of 
questions less than all submitted do not con
stitute their verdict; that consists of their de
termination of all the ultimate controverted 
facts. Dick v. Heisler, 184 W 77, 198 NW 734. 

In an action to recover for the damages to 
plaintiff's auto struck by a street car, an an
swer in the verdict that no want of ordinary 
care on the part of the auto driver contributed 
to cause the collision, being a general con
clusion inconsistent with another answer that 
the driver was able to see the approaching 
street car at such a distance that by the exer
cise of ordinary care she might have avoided 
a collision, was properly changed by the court 
so as to accord with such other answer, which 
was a finding of a specific fact making the 
driver contributorily negligent. Stephenson v. 
Wisconsin G. & E. Co. 186 W 403, 202 NW 798. 

Submission to the jury of separate questions 
as to negligence in stopping a truck on the 
roadway for several hours and in failing to 
remove the truck was not error, although the 
questions overlapped in substance, where the 
jury in answer to both questions found the 
defendants guilty of negligence causing the 
collision. The jury's findings of the percentages 
of causal negligence as between the various 
plaintiffs and the defendants are erroneous 
because the jury, was permitted, to consider 
the defendants' .negligent failure to have a 
clearance signal on the truck a cause of the 
plaintiff's injuries, necessitating a new trial 
in Qrder to have a jury pass upon the issues of 
comparative negligence under proper instruc-, 
tions. Walker v. Kroger G. & B. Co. 214 W 
519, 252 NW 721. 
. Specific findings, to overcome the more com
prehensive findings, must exclude every theory 
which will sustain the broader and more com
plete findings. The specific finding is inconsist
ent only when, 'as a matter of law, it will 
authorize. a judgment different from that 
which the more comprehensive will permit. 
Trastek v. Dahlem, 219 W 249, 262 NW 609. 
" Verdicts must rest on probabilities and not 
on mere possibilities and on reasonable infer
ences rather than on speculation and conjec
ture. Schiefelbein v. Chicago, M., St. P. & P. 
R. Co. 221 W 35, 265 NW 386. 

A jury, cannot be allowed to determine dis" 
putedquestions of fact from mere conjecture. 
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There must be some direct evidence of the 
fact, or evidence tending to establish circum
stances from which a jury would be warranted 
in saying that the inferences therefrom clear
ly preponderate in favor of the existence of 
the fact, otherwise the question should not go 
to the jury. Walraven v. Sprague, Warner 
& Co. 235 W 259, 292 NW 883. 

Reasonable inferences from the evidence 
are all that can be required of juries. The su
preme court, in reviewing the jury's findings 
as to comparative negligence, must accept 
rough generalizations rather than fine dis
tinctions, and cannot hold juries to the use 
of calipers to evaluate ratios precisely. Horn 
v. Snow White Laundry & D. C. Co. 240 W 
312, 3 NW (2d) 380. 

In a special verdict asking whether the 
plaintiff negligently turned left toward the 
defendant's half of the road, and whether the 
defendant negligently turned left toward the 
plaintiff's half of the road, a further question 
asking, if both previous questions are an
swered in the affirmative, which party turned 
left first invites contradictory answers and an 
inconsistent verdict, and should not be in
cluded. The point of such further question, 
which is that the party who first turned left 
created an emergency justifying the other 
party in turning left, should be covered by 
suitable instructions on the emergency rule, 
thereby enabling the jury properly to answer 
the first 2 questions and also to determine the 
comparative negligence of the parties. (Has
kins v. Thenell, 232 W 97, overruled so far 
as directing submission of the questions pro
posed therein on retrial.) Ernst v. Karlman, 
242 W 516, 8 NW (2d) 280. 

For an inconsistent verdict requiring a new 
trial see Smith v. Superior & Duluth Trans
fer Co. 243 W 292, 10 NW (2d) 153. 

A question submitted to the jury and ask
ing as to each defendant whether he par
ticipated in, induced, or gave substantial as
sistance to or encouragement to others in an 
assault and battery on the plaintiff, was du
plicitous, and rendered the verdict for the 
plaintiff fatally defective. Martin v. Ebert, 
245 W 341, 13 NW (2d) 907. 

If a question in a special verdict presents 
more than one question, and it is impossible 
to determine whether some of the jury did not 
answer one question and some another, the 
verdict is fatally defective. The defect is for
mal, and if no objection is taken to the form 
of the verdict, and the answer of the jury is 
such as to raise no ambiguities as to the ex
tent of the finding, the verdict is valid but 
if the answer is such as to make it impossible 
to know what they have found, the verdict is 
fatally defective. Vlasak v. Gifford, 248 W 
328, 21 NW (2d) 648. 

The jury delivered its verdict without an
swering a question whether the plaintiff's 
negligence was a cause of the collision, and 
with its answers on comparative negligence 
deleted. The verdict should not have been 
received, and the court, instead of inserting 
"Yes" as the answer on cause and thereby 
invading province of jury, and ordering judg
ment on the verdict "as so completed and 
amended," should have instructed the jury to 
answer the question on cause and to return 
to the jury room for that purpose and to con-
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sider the effect of their answer thereto on the 
question relating to comparative negligence. 
Singerhouse v. Minnesota Farmers Mut. Cas. 
Ins. Co. 256 W 352, 41 NW (2d) 204. 

Where the jury's answers were in the af
firmative as to negligence of defendant mo
torist in certain respects, and it was estab
lished that the jury's answers to corresponding 
questions on causation were also in the affirm
ative but a clerical error resulted in recording 
negative answers thereto, correction of the 
verdict as thus presented was required as a 
matter of law, and the trial court's correction 
thereof deprived defendant of no right. Kueck
er v. Paasch, 260 W 520, 51 NW (2d) 516. 

Where, by answers that plaintiff was not 
causally negligent in any respect and that 
defendant was causally negligent in certain 
respects, the special verdict was complete on 
its face and sufficient to render judgment for 
plaintiff, it was legal and binding and required 
only the ministerial acts of the trial court 
in accepting and filing it with the clerk, so 
that the court erred in subsequently directing 
the jury to answer the question on compara
tive negligence, and the jury's answer thereto 
did not affect the verdict as originally re
turned. Topham v. Casey, 262 W 580, 55 NW 
(2d) 892. 

Where a special verdict permits the jury 
to find the operator of a motor vehicle causal
ly negligent in several specified respects and 
the jury does so find, when actually the op
erator was causally negligent in only one of 
such respects, there is a duplication of find
ings of negligence which renders the com
parison of negligence by the jury inaccurate. 
Dahl v. Harwood, 263 W 1, 56 NW (2d) 557. 

Where there is uncertainty as to the exist
ence of negligence the question is not one of 
law but one of fact to be settled by a jury, 
whether the uncertainty arises from a conflict 
in the testimony or because fair-minded men 
might draw different conclusions from the 
facts established. Where there is any credible 
evidence which under any reasonable view 
will admit of inferences which may have been 
drawn by the jury, the jury's findings, in con
formity with such inferences, are not based 
on mere conjecture or speculation and should 
not be changed by the trial court. Chicago, 
North Shore & M. R. Co. v. Greeley, 264 W 
549, 59 NW (2d) 498. 

Failure of the jury to answer the questions 
as to damages does not show bias and preju
dice where other answers, supported by evi
dence, showed no liability. Frings v. Dono
van, 266 W 277, 63 NW (2d) 105. 

Where a special verdict inquired as to negli
gence of a driver in failing to stop before 
entering an arterial, and as to lookout, failure 
to yield right of way and speed, a question 
as to management and control in failing to 
apply brakes or otherwise reduce speed would 
be a duplication. Roeske v. Schmitt 266 W 
557,64 NW (2d) 394. ' 

If the finding of a jury is based on pure 
conjecture or speculation, and not on credible 
evidence giving rise to a reasonable inference 
such finding cannot be sustained. Frenzel v: 
First Nat. Ins. Co. 267 W 642, 66 NW (2d) 
679. 

Where the testimony was that the damage 
could be result of either of 2 causes, and one 
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such cause was actionable and the other was 
not, the jury could not be allowed to guess 
which was responsible for the damage. Fon
ferek v. Wisconsin Rapids G. & E. Co. 268 W 
278, 67 NW (2d) 268. 

Where the evidence would not support a 
finding that plaintiff driver was guilty of negli
gence in respect either to speed or to lookout, 
questions inquiring as to her negligence in 
these respects should not have been included 
in the special verdict, but their inclusion was 
not prejudicial, since the jury absolved her of 
negligence in all respects and there was thus 
no occasion for comparison of negligence. At
kinson v. Huber, 268 W 615, 68 NW (2d) 447. 

Two separate questions inquiring as to the 
negligence of the driver of a stalled truck in 
failing to put out warning flares or to use any 
other device or method of warning were du
plicitous. Szymon v. Johnson, 269 W 153, 69 
NW (2d) 232, 70 NW (2d) 2. 

A question on the lookout of a man pushing 
a stalled truck should not have been sub
mitted where there was no evidence whatever 
of his lookout or lack of it and the jury could 
only infer negligent lookout from his position 
on the highway; but, in any event, lookout 
was immaterial since the negligence which 
contributed to his fatal injuries would be that 
of placing himself in a position of danger. 
Szymon v. Johnson, 269 W 153, 69 NW (2d) 
232, 70 NW (2d) 2. 

Where, as to the plaintiff pedestrian, only 
the element of negligence as to lookout was 
submitted to the jury and the trial court 
could find as a matter of law that the pedes
trian was guilty of causal negligence as to 
lookout and the jury found that she was neg
ligent but not causally so, and the jury in 
answer to the question on comparative negli
gence attributed to the pedestrian 5% of the 
total causal negligence, the trial court could 
properly change the answer on causation to 
the affirmative and permit the jury's compar
ison to stand with judgment accordingly. 
Merkle v. Behl, 269 W 432, 69 NW (2d) 459. 

A special verdict inquiring as to the negli
gence of defendant in respect to lookout, man
agement and control, and speed was not over
lapping for including therein the question 
on management and control, in that the jury 
could conclude that the defendant did or 
should have seen the plaintiff pedestrian on 
the concrete portion of the highway when the 
plaintiff was a substantial distance from the 
defendant, and in time for the latter to have 
effectively applied his brakes or swerved his 
car so as to avoid a collision. Albrecht v. 
Tradewell, 271 W 303, 73 NW (2d) 408. 

The jury's finding of causal negligence as 
to position on the highway, lookout, and man
agement and control, coupled with a finding 
that the driver was operating his vehicle 
while intoxicated when it collided with an
other car, was, as a matter of law and in effect, 
a finding of causal gross negligence, and the 
jury could not properly find that his intoxica
tion was not causal. Ayala v. Farmers Mut. 
Auto. Ins. Co. 272 W 629, 76 NW (2d) 563. 

Where, especially in view of instructions 
given, the jury's affirmative answers to ques
.tions of the special verdict as to whether a 
guest in an auto which left the highway at a 
curve assumed the risk of the driver's negli-
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gence as to speed and lookout, could be sus
tained only on the premise that the jury con
sidered the driver's negligent speed and look
out to have been the result of his excessive 
drinking, such answers were inconsistent with 
the jury's finding that the driver was not op
erating his car while under the influence of 
liquor at the time of the accident. Frey v. 
Dick, 273 W 1, 76 NW (2d) 716, 77 NW (2d) 
609. 

A verdict is not necessarily inconsistent 
which finds that a 9-year-old boy failed to 
appreciate the risk of playing near a machine, 
but did find him guilty of contributory negli
gence. Nechodomu v. Lindstrom, 273 W 313, 
77 NW (2d) 707, 78 NW (2d) 417. -_ 

Where the jury finds that the host-driver 
was intoxicated and that the guest knew it 
when he entered the car, the guest assumed 
the risk as a matter of law, and a further 
finding that the guest did not do so should 
be treated as mere surplusage. Sanderson v. 
Frawley, 273 W 459, 78 NW (2d) 740. 

A question asking whether the driver was 
negligent as to lookout, and a question asking 
whether such driver was negligent as to pro
ceeding into the intersection under the cir
cumstances then present, were duplicitous in 
that the second question also embraced the 
element of lookout, so that the jury's affirm
ative answer to the first question and its neg
ative answer to the second one rendered the 
verdict inconsistent. McCarthy v. Behnke, 
273 W 640, 79 NW (2d) 82. 

A question asking whether the operator 
whose auto was struck from behind was neg
ligent as to management and control, which 
was answered in the affirmative, and a ques
tion asking whether he was negligent "with 
respect to swerving to the left from the shoul
der to the concrete," which was answered in 
the negative, were duplicitous in that such 
swerving would be a matter of management 
and control; and such second question, with 
the negative answer thereto, formed a nega
tive pregnant and resulted in an ambiguity, 
which the court is unable to interpret except 
by speculation. Miller v. Kujak, 274 W 370, 
80 NW (2d) 459. 

In a case involving a driver who is unable 
to testify as to his lookout because of amnesia 
or death, he should not be found guilty of 
causal negligence as to both lookout and man
agement and control. If there is no evidence 
from which it can be reasonably inferred that 
he saw the object collided with, then his 
negligence consists of lookout, not manage
ment and control. Wells v. Dairyland Mut. 
Ins. Co. 274 W 505,80 NW (2d) 380. 

Where the jury found driver M. negligent 
as to lookout but that such negligence was not 
a substantial factor in causing a collision with 
S.'s car, and also found that 20% of total cau
sal negligence was attributable to driver 
M., but there was no evidence to support a 
finding that M. was negligent, the answer to 
the question on comparison of negligence was 
properly stricken as surplusage. Mackowski 
v. Milwaukee Auto. Mut. Ins. Co. 275 W 545, 
82 NW (2d) 906. .-

The duty of a left-turning driver to yield 
the right of way on an audible signal having 
been given by a following driver of intention 
to pass, is a duty separate and apart from 



anything pertaining to turning movements 
and related signals, and hence it was' error 
for the trial court not to' have submitted a 
question on yielding the right of way, but the 
jury's specific finding that the following 
driver did not give an audible signal of in
tention to pass removed any duty of the left:. 
turning driver to yield the right of way and 
rendered such error nonprejudicial. " Scott v. 
Gilbertson, 2 W (2d) 102, 85 NW (2d) 852. 

Except for the duty of a driver turning left 
to look to the rear to discover whether he 
could .make the turn in reasonable safety, 
there IS no duty to look to the rear; to ask 
both whether the driver was negligent in the 
manner of. turning and as to lookout might 
render the verdict duplicitous. The situation 
is different where a car is approachirig from 
the opposite direction. Scott v. Gilbertson, 2 
W (2d) 102, 85 NW (2d) 852. 

The jury's fhiding that the employe was 
negligent as to lookout and coming in contact 
with the revolving open drive shaft of the 
saw rig, and thereby inferentially finding that 
he had a duty to observe the drive shaft and 
to keep away from it, was not inconsistent 
with the jury's finding that the defendant 
farmer-employer had a duty to warn the em" 
ploye of the danger, particularly in view of 
the jury's belief expressed in its answers on 
the comparison of negligence that the em~ 
ploye, because of his relative inexperience, 
should be held to a far lower standard ofre
alization of the danger than should the em
ployer with his greater experience. , Venden 
v. Meisel, 2 W (2d) 253, 85 NW (2d) 766. . 

Where the court permitted the jury to in
clude future medical expense in determining 
damages, and the jury found a lump SUm but 
there was no evidence as to the cost of future 
treatment, a new trial must be h<ld on the 
issue of damages. La Fave v. Lemke 3 W 
(2d) 502, 89 NW (2d) 312.' , 

The correct test of sufficiency of evidence 
necessary to sustain the jury's answer to a 
question in special verdict is whether there is 
any credible evidence which supports the an
swer. If there is no credible evidence to sus
tain it, the kial judge may and should change 
it. Where the evidence establishes as a mat
ter of law that negligence of defendant was a 
cause of collision, the trial court can properly 
change the jury's negative answer to affirma
tive. Wintersberger v. Pioneer I. & M. Co. 
6 W (2d) 69, 94 NW (2d) 136. . , 

Where no request was made in the trial 
court for instructions as to the doctrine of 
res ipsa loquitur or its application in the case, 
it cannot be considered for the first time in 
the supreme court. ,Ahola v.' Sincock,6 W 
(2d) 332, 94 NW (2d) 566. . 

See note to 895.045, on comparison of negli
gence, citing Lampertius v. Chmielewski 6 W 
(2d) 555, 95 NW (2d) 435. ' 

Where the jury was entitled to find that 
the northbound driver was calisally negligent 
with respect to management and control be
cause of his failure to apply his brakes or to 
do anything to avoid the collision except to 
turn to the left, and the jury was also entitled 
to find that such driver was over the center 
line at the time of the collision, the questions 
submitted thereon, together. with. the, jury's 
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affirmative aits'wers thereto, were not duplic~ 
itous. Vanderbloemen v. Suchosky, 7 W (2d) 
367, 97 NW (2d) 183. 

A quotient verdict is not legally objection
able if after an amount has been ascertained, 
the respective jurors deliberately assent to 
and accept the amount so obtained and so re
turn it. Schiro v. Oriental Realty Co. 7 W (2d) 
556, 97 NW (2d) 385. ' 

A jury's finding that a driver of a motor 
vehicle failed, to apply his brakes or turn his 
car ,as soon as he should have done so, is, not 
necessarily inconsistent with a' finding that 
his failure to do so did not cause the collision, 
Andersen v. Andersen, 8 W (2d) 278, 99 l'l'W 
(2d) 190. 

Findings of negligence both as to lookout 
and as to management and control are not 
necessarily duplicitous, since one can fail to 
see danger as soon as he should have done 
so and also fail to do what he ought to, do 
after he has belatedly seen the danger. Beck
er v. Milwaukee, 8 W (2d) 456, 99 NW (2d) 
804. ' 

Where defendant was found not causally 
negligent and all essential elements were 
found in his favor, inconsistencies in findings 
as-to the plaintiff become immaterial. Ander
son v. Deerwester, 9 W (2d) 428, 101 NW (2d) 
640., ' 

In a head-on collision case, where both 
drivers had the same opportunity of lookout, 
were driving at the same speed and faced 
with the same road conditions, the trial court 
could submit only a question as to position on 
the highway, and did not err in refusing to 
submit a question on management and control 
of one of the drivers. (Vanderbloemen v. Su
chosky, 7 W (2d) 367, distinguished.) Koruc v. 
Schroeder, 10 W (2d) 185, 102NW (2d) 390. 

Questions submitted to the jury both as to 
management and control and as to the man~ 
iter in which the driver of one car passed an
other car, lind which the jury answered in the 
affirmative, were duplicitous. Giemza v. Al
Hed Am. Mut. Fire Ins. Co. 10 W (2d) 555, 103 
NW (2d) 538. 
_ ,A question submitted to the jury, asking 
whether at or prior to a collision between two 
ears the driver of another car was negligent 
in respect.to the manner "in which he passed" 
one _ of such cars, was defective as assuming 
that he had passed the car prior to the colli
sion, when the testimony on this point was 
in conflict and unresolved. Giemza v. Allied 
Am. Mut. Fire Ins. Co. 10 W (2d) 555, 103 NW 
(2d) 538. 
_ The failure of the jury to answer questions 
Qr the special verdict as to whether a motorist 
involved in a collision was negligent with re
spect to position on the highway and lookout 
was tantamount to a negative answer in each 
of these particulars. Rude v. Algiers, 11 W 
(2d) 471, 105 NW (2d) 825.' , 

-The trier of fact may base a finding of fact 
with respect to an issue of negligence in an 
automobile accident case on a reasonable in
-ference drawn from the physical facts, there
by rejecting the testimony of the only eye wit
ness) even though such physical facts are, ca
,pable of permitting more than one inference 
to~be 4educed therefrom. (Rule laid dQwnin 
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certci.ih prior cases, modified.) Pagel v: Hole
winski, 11 W (2d) 634, 106 NW (2d) 425. 

A verdict is not duplicitous which asks both 
as to negligence in making a left turn and 
lookout. Rasmussen v. Garthus, 12 W (2d) 
203; 107 NW (2d) 264. 

i A verdict cannot be sustained where the 
jury apparently gave the husband an award 
for personal injuries when he had none and 
nothing fbr loss of consortium although his 
wife was injured. Jennings v. Safeguard Ins. 
Co. 13 W(2d) 427, 109 NW (2d) 90. 

Where the issue of whether the accident in 
question caused the amputation of the ,plain
tiff's osteomyelitic leg was in no sense evi
dentiary but rather one of ultimate fact, and 
where, aside from the questions of negli
gence, it was the, single critical issue in the 
case, and aU of the medical expert opinion 
evidence was directed to it, it was proper to 
include in the special verdict a question ask
ing whether such accident was a cause of the 
amputation. Chapnitsky v. McClone, 20 W 
(2d) 453, 122 NW (2d) 400. 

: Where there would be no negligence on the 
part of the defendant bus company if the jury 
believed the testimony of the defendant's bus 
driver, and there could be no negligence on 
'the part of the plaintiff, who fell while trying 
to' board a bus, if his version were adopted, 
the trial court properly declined to submit a 
question on contributory negligence ·of the 
plaintiff. Spleas v. Milwaukee & S; T.Corp. 
21 W (2d) 635, 124 NW (2d) 593. 

There was no duplicity inthe jury verdict 
finding defendant negligent as to. speed and 
10bkoutas well as management and control, 
Where the record disclosed that defendant, 
proceeding at an excessive speed, entered the 
highway making so wide a turn as to cross the 
'highway into plaintiff's lane of traffic, along 
which he continued for some distance prior 
to impact, and failed to observe the stopped 
vehicle with its directional lights activated. 
Zqrtner v. Scopp,28 W (2d) 205, 137 NW (2d) 
107. 

4. Reqnestsj Objectionsj Waiver. 
The refusal to submit a particular question 

mustbe at orice objected to; it is too late after 
verdict. Wardv. Busack; 46 W 407, 1 NW 
107; Barkow v. Sanger, 47 W 500, 3 NW 16. 

The court has a discretion as to submitting 
questions for a special verdict in replevin. 
SingerM. Co. v. Sammons, 49 W 316, 5 NW 
788. 

The court is not l~equired to direct a special 
verdict when not requested. Fenelon v. Butts, 
53 W 344, 10 NW 501. 

The statute clearly intends that the ques
tions to be submitted shall be determined be
fore the case is argued, and it is not error to 
'refuse a question n9t proposed until after the 
argument. Pool v. Chicago, M. & St. P. R. 
Co: 56 W 227,14 NW 46. 

Where the only question is whether defend
'ants did more damage than necellSary, they 
i;lre erititled, 4pon demand, to a special verdict 
showing in what such excess of injury, if any, 
consists. Larson v. Furlong, 63 W 323, 23 NW 
584; . 

. A judgment will not ,be reversed for a re
"fusal to submit questions as' a part 6f aspe-

'270;27 

cial verdict when the answers to such ques~ 
tions most favorable to the appellant could 
not have changed the result. Coggswell v. 
Davis, 65 W 191, 26 NW 557. 

The question being whether certain injuries 
were the result of negligence or of some in~ 
dependent cause it was error to refuse to 
submit it for a special verdict. Krueziger v. 
Chicago & N. W. R. Co. 73 W 158, 40 NW 657. 
" It is not error to refuse a request for a spec. 
cial verdict made after the argument' to the 
jury begun. United States E. Co. v. Jenkins, 
73 W 471, 41 NW 957. , ', 

A special verdict is defective if it does not 
determine all the material and controverted 
facts in issue, and if it is not accompanied by 
a general verdict the defect is not waived by 
a failure to object to the questions submitted 
or to request that others be submitted; Sher
man v. Menominee River L. Co. 77 W14, 45 
NW 1079; Klatt v. Foster L. Co. 92 W 622, 66 
NW791. . , 
, The right to a special finding on each ma
terial question is absolute, and it is error to 
refuse to submit a proper question covering 
a material controverted fact. F. Dohmen Co. 
v. Niagara Fire Ins. Co. 96 W 38, 71 NW 69. 

It was within the discretion of the trial 
court as to what questions should be submit
ted, to the jury in connection with 'the gen
eral verdict. McDougallv. Ashland'S. F. Co. 
97W 382,73 NW 327; Carroll v. Chicago, B. & 
N. R. Co. 99 W399, 75 NW 176. 

Sec: 2858, Stats. 1898, is mandatory and a 
special verdict must be submitted When re
quested. Pearson v. Kelly, 122 W 660,100 NW 
1064. 

It is not an abuse of discretion to deny a re
quest made at the close of the testimony for 
submission of a special verdict when: there is 
but a single issue which can be clearly placed 
before the jury by general verdict. W oteshek 
v.Neuman, 151 W 365, 138 NW 10QO .. ". 

An admission in the nature' of a cbncession 
for the purpose of narrowing the isslles, made 
'by defendant before demanding a special ver
'dict, was not the introduction of evidence on 
his behalf and did not bar, his right to demand 
such a verdict. Klas v. Kuehl, 159 W,561, 150 
,NW973 . 
. ' It is not error to refuse to submit issues by 
. special verdict when the request for such sub~ 
mission is made after the evidence is all in. 
Callahan v. Chicago & Northwestern R. Co.161 
W 288, 154 NW 449. " 

The form of a special verdict arid" the de
termination whether an issue shall' be. sub
mitted in one or more than one question rest 
in the sound discretion of the coUrt. Ehlers 
v. Automobile L. Co. 169 W 494, 173 NW 325. 

Error in submitting to the jury questions 
concerning issues not pleaded cannot be urged 
by defendants where the special verdict' was 
i'equested by them and they made no objection 
before the trial court as to the inclusion of 
s1,lch questions, Shear v. Woodrick, 181 W 30, 

·193 NW 968 . 
. The refusal of the court to submitprbposed 

questions relating to alleged contributory-neg
ligence, which was covered by another' ques
tion submitted, is not error. Lozon v. Lea-
mon B. Co: 186 W 84, 202 NW 296. " , 
" Where more than one ground of negligence 
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is alleged in a complaint, the court must sub
mit the same separately to the jury where a 
request is properly made. Salo v. Dorau, 191 
W 618, 211 NW 762. 

In an action on a fire policy containing a 
provision that any fraud or false swearing in 
the proofs of loss shall render the policy void, 
refusal to submit, as a part of the special ver
dict, appropriate questions on the issue of in
cendiarism, so framed as to permit a direct 
answer by the jury thereon, was prejudicial 
error under the evidence. Liberty T. Co. v. 
La Salle Fire Ins. Co. 206 W 639, 238 NW 399. 

Where the defendant, appealing from a 
judgment, made no objection to the form of 
the question on damages at the time the court 
submitted the verdict to the jury, and made 
no request for an instruction to the jury on 
the subject, there was no reversible error. 
Schmidtke v. Great A. & P. Tea Co. 236 W 
283, 294 NW 828. 

The refusal of the trial court to submit a 
special verdict, because none was requested 
before the defendant introduced evidence, was 
not an abuse of discretion. Roszina v. Nemeth, 
251 W 62, 27 NW (2d) 886. 

There was no error in the trial court's 
failure to submit an omnibus question cover
ing all alleged defects in the platform from 
which plaintiff fell; and where the issues 
raised dUring the trial were submitted in a 
special verdict, and plaintiff did not ask that 
any additional specifications of negligence be 
submitted, plaintiff cannot complain of the 
special verdict as submitted. Stellmacher v. 
Wisco Hardware Co. 259 W 310, 48 NW (2d) 
492. 

Any objection to the form of a special ver
dict is waived by failure to interpose such 
objection before the case is submitted to the 
jury. Minkel v. Bibbey, 263 W 90, 56 NW (2d) 
844. 

It is counsel's responsibility to request the 
trial court to incorporate the questions which 
counsel want answered. Counsel, if not satis
fied with a question, may not stand by and 
await the outcome, and if it is unfavorable 
then, for the first time, raise the objection. 
Fondow v. Milwaukee E. R. & T: Co. 263 W 
180, 56 NW (2d) 841. 

Counsel's failure to object to a proposed 
special verdict before it is submitted to the 
jury constitutes a waiver of any right there
after to object to the verdict as submitted. 
Johnson v. Sipe, 263 W 191, 56 NW (2d) 852. 

After arguments to the jury had been made, 
plaintiff's request to submit a question re
garding overtaking truck driver's failure to 
sound his horn was too late. Engsberg v. 
Hein, 265 W 58, 60 NW (2d) 714. 

The failure of defendant's counsel to object 
to the form of the special verdict, or to submit 
requested questions for the same, waived de
fendant's right to object to any error in the 
form of the verdict. Deaton v. Unit Crane & 
Shovel Corp. 265 W 349, 61 NW (2d) 552. 

Where the trial court prepared the special 
verdict, containing no question on assumption 
of risk by the plaintiff automobile guest, and 
it was submitted to counsel for consideration, 
and the defendants made no objection to its 
submission to the jury in that form, the de
fendants are precluded from raising the ques-
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tion of assumption of risk on appeal. Shipley 
v. Krueger, 265 W 358, 61 NW (2d) 326. 

Where the defendant approved the form of 
a question, he cannot complain on appeal that 
such question was confusing and misleading 
because of being in negative form. Prochniak 
v. Wisconsin Screw Co. 265 W 541, 61 NW 
(2d) 882. 

Error, if any, in submitting a question not 
pleaded by the plaintiff, is waived by the de
fendant by his failure to object to the in
clusion of such question in the special verdict. 
Lind v. Lund, 266 W 232, 63 NW (2d) 313. 

If questions as to plaintiff's negligence in 
respect to lookout, control, and operating his 
truck on the left side of the road, and the 
jury's findings thereon, were objectionable as 
a duplication rendering the comparison of 
negligence inaccurate, the objection was 
waived by the plaintiff's failure to object be
fore the issues were submitted to the jury. 
Swanson v. Maryland Cas. Co. 266 W 357, 63 
NW (2d) 743. 

Objection to an allegedly duplicitous ques
tion was waived by failure to interpose ob
jection thereto before the issues were submit
ted to the jury. Bassil v. Fay, 267 W 265, 64 
NW (2d) 826. 

Where there was a conference, at which all 
parties were represented and the trial judge 
was present, on the questions to be submit
ted, and they gave consideration to the neces
sity of submitting a question on the manage
ment and control of the plaintiff, and counsel 
for the defendant did not formally request on 
the record an inclusion of such question, they 
are barred on appeal from raising the failure 
to submit such question as error. Kreft v. 
Charles, 268 W 44, 66 NW (2d) 618. 

On an appeal from a judgment in an action 
for personal injuries, where no request was 
,made that certain issues be submitted to the 
jury when the special verdict was prepared, 
and no objection was made to the form of the 
verdict as submitted, the supreme court may 
not deal with the issues not submitted but 
only with the issues tried and submitted. De
Witz v. Northern States P. Co. 269 W 548, 69 
NW (2d) 431. 

A question asking whether a ramp for low
ering the contractor's plaster mixer into the 
basement of the office building under con
struction was prepared at and under the di
rection of the son of the defendant owner of 
the premises, and not at the direction of the 
plaintiff contractor, was not duplicitous as em
bracing more than one inquiry. Where a spe
cial verdict is objectionable in form, counsel 
must object to the refusal of the trial court to 
correct it. Burmeister v. Damrow, 273 W 568, 
79 NW (2d) 87. 

Where the complaint did not allege defend
ant's position on the highway as one of the 
grounds of negligence, but defendant's counsel 
did not object to testimony nor to a question 
in the verdict in regard to such position, de
fendant is deemed to have waived any right 
to attack the verdict on that ground on appeal. 
Pedek v. Wegemann, 275 W 57, 81 NW (2d) 
49. 

In a case involving possible negligence by 
both plaintiff and defendant, and the close 
interdependence of the acts of each on those 
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of the other, where neither requested a special 
verdict before introducing testimony, the trial 
judge did not abuse his discretion by submit
ting only a general question as to the neg
ligence of plaintiff in respect to his own safe
ty and as to the negligence of defendant as 
to plaintiff's safety, and in refusing to submit 
further questions as to particular acts. Matke 
v. Beilke, 1 W (2d) 543, 85 NW (2d) 342. 

Where plaintiff did not plead a failure by 
defendant to yield the right of way, and only 
after the verdict was prepared applied for 
leave to amend his complaint to conform to 
the proof and asked that a question on right 
of way be included, it was not error for the 
trial court to deny the requests as not timely, 
particularly where plaintiff then indicated 
that he would be satisfied if the court in
structed the jury as to the right of way at in
tersections. Bensend v. Harper, 2 W (2d) 474, 
87 NW (2d) 258. 

Where the damage question of the special 
verdict was so framed that the jury 'was not 
required to answer any subdivision thereof 
unless it answered "Yes" to a prior question 
asking whether the accident in question was a 
cause of the amputation of plaintiff's leg, and 
the plaintiff, after objecting to the submission 
of such prior question, then consented to the 
framing of the damage question as submitted, 
he thereby waived the right to object later to 
the form of the damage question. Chapnitsky 
v. McClone, 20 W (2d) 453, 122 NW (2d) 400. 

270.27, making it mandatory for the trial 
court in a civil action to submit a special ver
dict to the jury if requested by any party prior 
to the introduction of any testimony on his 
behalf is inapplicable to a forfeiture action, 
since the procedural aspects are criminal in 
nature and the submission of a verdict which 
inquires as to the defendants' being guilty or 
not guilty is an appropriate means of obtain
ing the jury's decision upon a denial of guilt. 
Milwaukee v. Wuky, 26 W (2d) 555, 133 NW 
(2d) 356. 

270.28 History: 1907 c. 346; Stats. 1907 s. 
2858m; 1925 c. 4; Stats. 1925 s. 270.28; Sup. Ct. 
Order, 217 W ix. 

Questions which are, considered as decided 
by the trial court in granting a motion for 
judgment on the special verdict may be re
viewed by the supreme court and may be set 
aside if against the clear preponderance of the 
evidence. Case v. Beyer, 142 W 496, 125 NW 
947. 

The provisions of sec. 2858m, Stats. 1907, 
apply to controverted matters covering issues 
actually litigated but do not apply to matters 
outside of the case as actually tried. Gullard 
v. Northern C. & D. Co. 147 W 391, 132 NW 
755. 

Sec. 2858m does not apply to a case where 
the jury found the plaintiff not negligent but 
also found that the defendant's negligence was 
greater than that of the plaintiff and the court 
changed the anSwer to' the question' finding 
the plaintiff not negligent. Schendel v. Chi
cago & N. W. R. Co. 147 W 441, 133 NW 830. 

In an action to recover for loss sustained in 
the purchase of property induced by fraudu
lent representations, plaintiff did not request 
a finding as to whether he relied on such rep
resentations. Entry~ 'of· judgment against 
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plaintiff was a determination by the trial 
court of this fact against him. Wolff v. Car
stens, 148 W 178, 134 NW 400. 

Sec. 2858m does not apply where it was re
quested that a question be submitted on a par
ticular point. Habhegger v. King, 149 W 1, 
135 NW 166; Murray v. Paine L. Co. 155 W 
409, 144 NW 982. 

A finding by the court will be presumed 
and a reversal refused if the evidence would 
have supported a finding, not submitted, that 
the payment was made with the understand
ing that the matter would be subject to fur
ther investigation. Wooley v. Chicago & N. W. 
Ry. Co. 150 W 183, 136 NW 616. 

If the record shows that neither of 2 causes 
found by the jury could in fact have been a 
cause, still, the judgment will not be reversed 
if the uncontradicted evidence discloses the 
true cause; nor will it be reversed in a case in 
which the matter was not brought to the at
tention of the trial court, a finding of the true 
cause being presumed to have been made by 
the court. Guse v. Power & M. M. Co. 151 W 
400, 139 NW 135. 

In an action on a building contract invoh;: 
ing about $9,000 there was a finding that the 
defects in the work could be repaired for $100 
but there was no finding requested or made as 
to substantial performance. On appeal it 
must be presumed that the trial court found 
substantial performance. Toepfer v. Sterr, 156 
W 226,145 NW 970. 

During trial, the contract in suit having 
been executed on Sunday, the complaint was 
amended, the trial proceeded, and judgment 
was entered upon quantum meruit. The spe
cial verdict did not find whether the conduct 
of the parties did or did not create a new con
tract of the same tenor as the old. On appeal 
it was presumed, there being evidence to sup
port such a finding, that the trial court found 
no new contract. Gist v. Johnson-Carey Co. 
158 W 188, 147 NW 1079. 

In an action for the conversion of lumber 
one of the issues was whether the lumber was 
a fixture and passed with a conveyance of the 
land on which it was situated. No finding on 
that question by the jury having been re
quested or submitted, it was presumed on ap
peal that the decision was left to the trial court 
and its determination, not clearly contrary to 
the evidence, could not be disregarded. Mul
terer v. Dallendorfer, 158 W 268, 148 NW 1084. 

On appeal from a judgment in an action for 
deceit, it was presumed in support of the judg
ment that a representation by the defendant 
was intended as a statement of fact, and not 
as an expression of opinion, no finding on the 
question by the jury having been requested or 
submitted. Rogers v. Rosenfeld, 158 W 285, 
149 NW 33. 

In an action for the price of railroad ties 
the defendant counterclaimed for damages be
cause the plaintiff had failed to deliver the 
entire cut as agreed. The jury found that 
plaintiff so agreed, but that defendant failed 
to reasonably furnish an inspector so that the 
ties could be shipped; and there was a: judg
ment for the plaintiff's full claim. The failure 
of the jury to find that the delay in furnishing 
inspectors was a sufficient ground for breach
ing the contract was remedied by the pre
sumption of sec. 2858m, Stats. 1913, that the 
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judge did so find. , Langer v. Finch; "160 W 
668, 152 NW 416. ' 

An issue involved in the trial of an action 
in'which there was a special verdict covering 
the other issues will be deemed to have been 
determined by the trial court in conformity 
with its judgment, even when attention was 
called by the court to the questions submitted 
without any reference to the omitted issue. 
Tabal~ v. Milwaukee E.R. $z L. Co. 161 W 422, 
154 NW 694. ' 

Where the trial court was not asked to sub
mit ,and did not submit in a special verdict a 
question to detet;mine whether the defendants 
accepted the article that was the subject of 
sale as fulfilling a guaranty, and there was 
evidence reasonably supporting a negative an
swer to such a question, it was presumed that 
the trial court determined that question in 
harmony with the judgment rendered. Rhein 
v. BUrns, 162W 309, 156NW 138. 

In an action against'a railroad company foi' 
personal injuries received at a highway crOSS" 
ing in consequence of failure to signal the 
approach of a train, the jury found that the 
plaintiff was not guilty of 'gross negligence, 
but did'not find, and there "vas no i'equest for 
a finding, whether he was guilty of any other 
degree of negligence. There was a presump
tioll'thatthecourt found that theblruntiff was 
not guilty of a slight want of ordinary care. 
Kaufmann v. Chicago, M. & St. P. R. Co. 164 
W 359, 159 NW 552 and 1067. 
"'Where the court submitted in a specialver
diet the question whether the carrying out of 
a commission contract failed through the 
fault of the plaintiff, as to which question 
there was nO allegation or proof, and did not 
submit and was not requested to submit the 
question whether such failure was the fault of 
the' defendant, the court struck out the word 
"yes" given by the jury as the answer to the 
question submitted and substituted the word 
"no."'rhis action on the part of the court was 
equivalent toa finding by the court that the 
failure was the fault of the defendant, afilld
ing the court was authorized to make; Phelps 
\7: MOnroe, 166 W 315, 165 NW 471. 

In the trial of a counterclaim for damages 
resulting from fraud practiced by the plain
tiff hf a transaction wherein defendant was 
induced to accept a deed' of land, the verdict 
contained no finding of freedom from negli
gence on the defendant's 'part in accepting the 
deed. Although the verdict was defective, the 
defect was waived because there was n6 re" 
quest for the submission of that issue: De 
Groot v. Veldboom, 167W 107, 166 NW662. 

'The presumption created by sec. 2858m will 
'not avail if there was 110 evidence supporting 
such a finding. Strang v. Kenosha, 1 H W 480, 
182 NW 741. 

Where the attention of the trial court was 
Properly called to an iSSue tendered by the 
pleadings, and such issue was not submitted 
to the jury, the court could make no finding 
thereon. Under such circumstances, where 
the facts are imdisj:lUted, 01' where orilyone 
conclusion respecting them can be reached, 
the appellate court will determine the il=;sue; 
hut where evidence leaves the issue debatable, 
the jUdghient will be reversed. Fai'iners'Co
cip. P.Co. ,V" Boyd, 175 W 544; 185 NW 234. 

~" Althbugh it was not urged bef6re-~the trial 
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couttor presented in defendant's brief on ap
Peal that plB;intiff was, not. the real party in 
mterest, hut It was alleged m theanswer,-and 
therefore, an issue, upon defendant's motion 
for judgml;lnt,and it being an element neces
sary to support the judgment that the plain" 
tiff be the real party in interest, findings to 
that effect must be deemed to have been 
made. Desmond v. Pierce, 185 W 479; 201 NW 
742.' ' 

Where no request was made to submit to the 
juiy the question whether defendants wei'e 
not to be liable fora commission to a real es" 
tate broker unless they could secure the re
moval' oia tenant in possession of property 
sold, the issue of fact under, 270.28 :was 
deemed to have been determined by the trial 
court in favor 6f the prevailing party. Genske 
v. Leutner, 191 W 125, 210 NW 369. " " 

Although there was no question submitted 
to the jury in an action arising out of a col" 
lisionbetween a train and an auto at a rail
road grade crossing, as to whether there was 
negli~ence of the flagman stationed at the 
crossmg, the judgment could not be sustained 
on the ground that the, trial court found in 
plaintiff's favor on the issue; the real cause of 
the accident was the negligence of the driver 
of the auto who did not look for a possible 
approaching train. Rusczk v. Chicago & 
Northwestern R Co. 191 W 130, 210 NW 361; 
Rutkowski v. ,Chicago & Northwest,ern R. Co. 
191 W 402, 211 NW 158. 

Where, in an 'action by an employe, for 
money deposited with his employer,' tried ,on 
the theory that the statute of limitations was 
involved ,and controlled the case, jt appeared 
that the vital issue was whether the employer 
as a bailee was guilty of gross negligence in 
the safekeeping of, the money and this issue 
was not litigated, the judgment could not. be 
sustained. Smith v. Poor, Hand Maids of .:r e-
sus Christ,193 W 63,213 NW 667. . " 

The trial. court will be presumed·to have 
found in favor of respondent upon a material 
issue of fact not covered by the special ver
dick if there was evidence sufficient to sup
port such a finding and the appellant failed 
to ask the submission of the question to the 
jury. Korrer v. Madden, 152 W 646, 140 NW 
32'5; Duelv. Bluembke, 154 W 519, 143 NW 
179; Delfose v. NewF. O. Co. 201,W401, ,230 
NW31. 

The court's finding .that a building insured 
was vacant an unreasonable time was· bind
ing on an insured suing on a fire policy, where 
the case Was submitted on a special verdict 
and no' request was, made for submission of 
such question. Conway v. Providence W. Ins. 
Co. 201 W 502, 230 NW 630. 

270.28 does not apply where the assumed 
determination by the court would leave out 
cif consideration erroneously excluded testi
hlony. Brauer v. Arenz;' 202 W 453, 233 NW 
76: ," . .' 
',Facts essential to recovery must be deemed 
to have been submitted and decided in the 
trial court in sucha:way as to support its judg
ment: Lefebvre v. Autoist Mut. Iris. Co. 205 
W115, 236NW 684.' 

Nciquestiblis being requested or submittE:id 
to ,the jury as to whether lapse of time re
lieved the dreC\ging, contractor from lega:I're
sponsibility 'for the absence of barriers; the 
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issues in respect thereto must be taken as sub
mitted to the trial court and decided in such a 
wayasto support the judgment. Schumacher 
v.Carl G.Neun1ann D. & LCo. 206 W 220, 
239NW 459. 

270.28 is inapplicable to issues raised by an 
insurer's amended answer, alleging additional 
defense after the court prepared a special ver~ 
dict for the plaintiff, where the record adm.it
ted of no finding for the plaintiff on such is
sues. Kline v. Washington N. Ins. Co .. 217 W 
21, 258 NW 370. 

In an action by an insurE;!d against an auto
mobile liability insurer based on bad faith of 
the insurer in refusing to settle a claim 
against the insured, a question of lack of co~ 
operation by the insured in defending against 
such claim, not requested to be submitted to 
the jury, is . deemed found by ·the trial court 
in support of ·the judgment. Lanferman v. 
Maryland Cas. Co. 222 W 406,267 NW 300. 

.. Where the question of agency was for the 
jury, but no request was made for its submis
sion,. the question of agency was.determineq 
by.the judgment. Laurent v .. Plam, 229 W?5, 
281 NW 660. 

270.28 is not applicable to an instruction to 
the jury, the propriety and application of 
which depends on certain facts as to which 
there is an issue under the evidence; . Braba
zon v.·Joannes Bros. Co. 231 W 426, 286 NW 
21.' . . . 

tn an action by an insured against its in
surer on a public liability policy insuring 
against lo;:;s from liability for bodily injuries 
'f'accidently sustained," wherein the insured 
demied liability because the injury in question 
was caused by an assault, but made no re" 
quest to submit a question to the jury to de" 
termine whether the assault involved was 
provoked, it.is presumed that the trial court 
found the fact covered by the omitted question 
in such a way as to support the judgment for 
the insured, there being evidence in the record 
to support a finding that the assault was not 
Provoked. ATcher Ballroom .Co. v. Great 
·Lakes Cas. Co. 236 W 525, 29.5 NW 702. 
. Where no request was made for submission 
·to the jury of a qUE!stion whether an insurance 
ag~nt agreed to waiv€llis commission, t)1?, 
factis·deemed to have been,found by the trIal 
court in support of the judgment fo~' the inc 
sured on the policy. Fry v. Integrity Mut. 
Jns. Co. 237 W 292, 296 NW 603.. . 
. ,: Where no request was. made forsubmissiOl;l 
Jo the jUl~y of a question whether an automo~ 
bile ,host was negligent as to speed, the fact is 
deemed to have been found by the trial coUrt 
in support of the judgment for the guest. 
Z-oelln:er v .. Kaiser, 237W 299, 296NW611. 
. Where a question submitted and answered 
by.the jury was so ambiguous as not to pro
vide for a clear-cut determination of the real 
issue,the trial court was bound to ,make its 
,.own findings of fact. Schoonoverv. Viroqua, 
245 W239, 14 NW (2d) 9. - ." . 

When a buyer's action against· a seller was 
brought and tried on the theory of breach of 
,warranty, for which the plaintiff was not en
tiHedto recover because of failure to give the 

.·required notice of claim ·of. breach, and· the 
triaicourt, denying the plaintiff's motiori to 
amend his pleadings to include a cause of aC"
;ti"on ·for fraud and denying .the defendant's 

270.28 

motion fora directed . verdict, submitted the 
case by a special verdict covering breach of 
warranty, a judgment for the plaintiff cannot 
be upheld by presuming an implied finding of 
fraud by the trial court. Tews v. Marg, 246 
W 245, 16 NW (2d) .795. . 

'Where, with the consent of counsel, in an 
action against a mortgagee in peaceable pos
session for double damages for the cutting ·of 
trees; the only questions submitted to the jury 
were as to the market value of the plaintiff's 
real estate before and after the cutting, it· is 
to be presumed, under 27{).28, Stats. 1843, that 
the.trial court found that the trespass was wil
ful and that the alleged defenses were without 
merit in granting judgment for double dam
ages but on the record in the case, indicating 
a miscarriage of' justice, the judgment is re
versed, under authority of 251.09. Boneck v. 
Herman, 247 W 592, 20 NW (2d) 664. 

Where both parties asked for a special ver
dict specifying, except as to damages, no par
ticular issues to be submitted, and the trial 
court submitted a special verdict as to dam· 
ages, the parties must be deemed to. have 
waived their right to a jury trial on the other 
contested issues of fact, and these issues must 
be deemed determined by the court in con
forniity. with its judgment. Jansen v. Herk
ert, 249 W 124, 23 NW(2d) 503. 
. Where issues essential to sustain a judg

ment of no damages in an action for breach of 
a lease were not submitted to the jury, nor re
quested to be submitted by either party, they 
must be deemed· determined by the court in 
conformity with the judgment, .if there is evi
dence which. can be deemed sufficient to es
tablish the necessary factual basis for such dec 
termination .. Schuld v. Sterbenz, 250 W 185, 
26 NW (2d) 642. 

270.28 may not be applied as .to a contro
verted matter which the, court regarded as im
material under the erroneous theory of law on 
which it submitted the case to the jury.Jes
persen v. Metropolitan Life Ins. Co. 251. W 1, 
27 NW (2d) 775. . . 

In an itction by a tenant against a landlord 
for damages. for a constructive eviction, it was 
immaterial that no finding of an obligation. by 
the defendant landlord to furnish heat and hot 
water was .expressly made,since no. request 
·therefor. was D;1ade by the defendant. The 
fiilding is supplied in.conforlnity with a judg
m¢nt asainst the ddendant. Besinger v. Mc~ 
Lqughlm,257 W 56,42 NW (2d) 358. . . 
: . The failure of the defendant jnsurers to re~ 
qtie:;;t' a que:;;tion on. an issue of .fact asserted 
a:;;,adefen:;;e constituted awaiveroftheir right 
to have the same submitted to the jury, and 
such matter of fact is deemed determined by 
the trial court in conformity with its judg
D;1ent, Widness v,' Central States Fire Ins. 
Co; 259W 159, 47NW(2d) 879. 

See note to 270.29, citing Smith v. Benja-
min, 261.W 548,53 NW (2d) 619.. . 
:.~ Where. the special .verdict, containing no 
question on the pla,intiff's negligence, was sub
-mitted. to counsel before the ca:;;e was argued 
to .the:.jury, ·and·.coimsel· for .the defendant 
inade.no-requestfor, findings by the jury in 
respect to the plaintiffs conduct, except as 
might be infei'l'ed from their argument on 
their motionfQr a directed verdict!. it will be 
presumed that.the.decisioriof the niatterwas 

t. _ _ _ '. _.' • 



270.29 

left to the trial court, and the court's implied 
finding that the plaintiff was not negligent, 
supported by sufficient evidence, may not be 
disturbed. Siblik v. Motor Trans. Co. 262 W 
242, 55 NW (2d) 8. 

On an appeal from a judgment for the de
fendant in an action for injuries sustained by 
the plaintiff when she attempted to board a 
one-man streetcar and the defendant's motor
man started the streetcar, the failure of the 
special verdict to include a question asking 
whether the plaintiff was a passenger or a 
trespasser at the time, where no request was 
made for the submission of such question and 
no objection was made to the special verdict 
without it, does not constitute grounds for re
versal but, the omitted question, if material, 
will be deemed determined by the trial court 
in conformity with its judgment. Fondow v. 
Milwaukee E. R. & T. Co. 263 W 180, 56 NW 
(2d) 841. 

Violation of a safety statute is negligence 
per se but its causal effect is for the jury and 
where no question as to cause was submitted 
or requested the issue is deemed determined 
by the court in rendering judgment. Miller v. 
Keller, 263 W 509, 57 NW (2d) 711. 

Where the subject of the plaintiff sales
man's waiver of his right to certain additional 
commissions was brought to the attention of 
the trial court in the instant case, and no issue 
thereon was submitted to the jury, the trial 
court could not properly make findings of fact 
thereon either by virtue of 270.28 or other
wise. Davies v. J. D. Wilson Co. 1 W (2d) 
443, 85 NW (2d) 459. 

Under 270.28 the supreme court must as
sume the trial court determined a causation 
issue, not included in a verdict, in favor of 
plaintiff in conformity with the judgment en
tered, but such assumption was not available 
to support the judgment where there was no 
credible evidence to sustain such determina
tion. Smith v. Atco Co. 6 W (2d) 371, 94 NW 
(2d) 697. 

270.28 was not applicable where the court 
did not enter a judgment but, instead, de
clined to rule on the question of fact, stated 
that he could not decide the issue as matter of 
law, and granted a new trial. Garcia v. Sam
son's, Inc. 10 W (2d) 515, 103 NW (2d) 565. 

Where the trial court did not pass directly 
on a matter of fact omitted from the verdict, 
the supreme court, pursuant to 270.28, Stats. 
1959, must deem that such matter of fact was 
determined by the trial court in conformity 
with the judgment entered. Roze v. Archi
tectural Building Products, 12 W (2d) 644, 108 
NW (2d) 140. 

270.29 History: 1856 c. 120 s. 173; R. S. 1858 
c. 132 s. 11, 15; R. S. 1878 s. 2859; Stats. 1898 
s. 2859; 1925 c. 4; Stats. 1925 s. 270.29; Sup. 
Ct. Order, 217 W ix. 

On motion for a new trial (inadequacy or 
excessiveness of damages) see notes to 270.49. 

If the pleadings and evidence show that the 
party recovering has only a special property 
in the goods, and that the general property is 
in the other party, the jury should assess only 
the value of such special property. Gage v. 
AllEm, 84 W 323,54 NW 627. 

In the absence of exceptional circumstances, 
in actions for the tortious· taking or conver-
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sion of goods, the plaintiff is entitled to re
cover as damages the value of the chattels at 
the time and place of the wrongful taking or 
conversion, with interest to the time of trial. 
Topzant v. Koshe, 242 W 585, 9 NW (2d) 136. 

Where defendant's counsel made no objec
tion to the receipt in evidence of the plaintiff's 
itemized statement of the amount due to him 
for materials sold and for money advanced, 
raised no issue as to the correctness of such 
statement, and made no request that a ques
tion be submitted in the special verdict re
garding the amount due to the plaintiff, the 
failure to make such request constituted a 
waiver of the provision of 270.29, that the 
jury must assess the plaintiff's damages, and 
hence, the special verdict containing no ques
tion thereon, the trial court had the right to 
fix the amount under 270.28. Smith v. Ben
jamin, 261 W 548, 53 NW (2d) 619. 

Where the buyer's action for damages was 
based on the seller's false representation that 
an engine was new and unused, the measure 
of damages is the difference between the 
value of the property as it was when pur
chased and what it would have been had it 
been as represented, and it was not necessary 
to submit to the jury, which heard the testi
mony as to the value of a new fuel pump in
stalled by the seller after the sale, a separate 
question as to the value of the engine after the 
installation of the fuel pump. Polley v. Boehck 
Equip. Co. 273 W 432, 78 NW (2d) 737. 

When only a portion of a machine is dam
aged and repairs are necessary before any of 
it can be used, the reasonable cost or value of 
the repairs is the proper measure of damages. 
L. L. Richards Mach. Co. v. McNamara M. Exp. 
7 W (2d) 613, 97 NW (2d) 396. 

270.30 History: 1856 c. 120 s. 171, 172; R. S. 
1858 c. 132 s. 11, 14; R. S. 1878 s. 2860; Stats. 
1898 s. 2860; 1925 c. 4; Stats. 1925 s. 270.30. 

The presumption is that the fact found in 
each special finding is supported by a pre
ponderance of evidence and has been estab
lished to the satisfaction of the jury. Each 
finding of the special verdict will control as 
to the particular fact found therein, as against 
any other finding upon other issues, the same 
as it would control in case of inconsistency 
with a general verdict. Shenners v. West S. 
S. R. Co. 78 W 382, 47 NW 622. 

Lack of a special finding by the trial court 
of a fact established by uncontradicted evi
dence will be supplied by the supreme court 
on appeal. Laughnan v. Estate of Laughnan, 
165 W 348, 162 NW 169. 

270.31 History: 1856 c. 120 s. 171, 173, 174; 
R. S. 1858 c. 132 s. 15, 16; R. S. 1878 s. 2861; 
Stats. 1898 s. 2861; 1925 c. 4; Stats. 1925 s. 
270.31. 

In equitable actions the clerk has no au
thority to enter judgment until the court has 
in some way declared what the nature thereof 
shall be. Stahl v. Gotzenberger, 45 W 121. 

If the court makes no contrary direction, the 
entry of judgment is required immediately 
upon rendition of verdict; and if such entry is 
made pending a motion for a new trial the 
judgment is not void. Davison v. Brown, 93 
W 85, 67 NW 42. 

Giving notice of a motion for a new trial 
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does not operate to stay entry of a judgment. 
Wheeler v. Russell, 93 W 135, 67 NW 43. 

Sec. 2861, Stats. 1898, is mandatory to the 
effect that the clerk, in case of a verdict, shall 
enter judgment in the absence of some special 
direction to the contrary. Colle v. Kewaunee, 
G. B. & W. R. Co. 149 W 96, 135 NW 536. 

A judgment of the circuit court need not 
be signed by the judge. Will of Burghardt, 
165 W 312,162 NW317. 

A court may grant judgment notwithstand
ing the verdict without changing any of the 
answers or without a motion to set aside the 
verdict, though the proper practice would be 
to change the answers in the verdict so that on 
its face it forms a basis for judgment, or to set 
aside the verdict because it is not supported 
by the evidence. Senft v. Ed. Schuster & Co. 
250 W 406, 27 NW (2d) 464. 

Where the issues were for the jury and there 
was an inconsistency in the jury's finding that 
the plaintiff was not negligent in failing to 
operate his car on his right side of the road
way but nevertheless finding that his negli
gence in that respect was a cause of the colli
sion, and the jury also found that he was neg
ligent, and causally so, in failing to have his 
car under control, and also found that 65% of 
the total causal negligence was attributable to 
him, the trial court could not set aside and 
change the findings and enter a judgment for 
plaintiff's recovery. Leisch v. Tigerton Lum
ber Co. 250 W 463, 27 NW (2d) 367. 

The acts of the clerk of the court are min
isterial and clerical, and he may not exercise 
judicial power except in accordance with a 
statute conferring such power on him. In an 
action by insurance companies as subrogees 
for fire damage where the jury found that the 
defendant had deposited material against the 
walls of a building and that such material was 
a cause of a fire which destroyed a portion of 
the building, but that the defendant was not 
negligent and that such negligence was not a 
natural and direct cause of the fire, a deter
mination as to the proper judgment required 
the exercise of judicial power and the per
formance of a judicial act, so that the clerk 
could not enter judgment. Pacific Nat. Fire 
Ins. Co. v. Irmiger, 254 W 207, 36 NW (2d) 
89. 

270.32 History: 1856 c. 120 s. 176; 1857 c. 
69 s. 1; R. S. 1858 c. 132 s. 19; 1865 c. 195 s. 1; 
R. S. 1878 s. 2862; Stats. 1898 s. 2862; 1925 c. 4; 
Stats. 1925 s. 270.32; Sup. Ct. Order, 217 W ix; 
Sup. Ct. Order, 245 W viii; Sup. Ct. Order, 248 
W 113, 121. 

On trial by jury in civil actions see notes to 
sec. 5, art. I. 

Trial by the court may be waived in a 
proper case by going to trial before a jury. 
McCormick v. Ketchum, 48 W 643, 4 NW 798. 

Where defendant proceeded to trial without 
suggesting that a trial by jury was desired or 
demanded, his right on such issue was waived. 
Wooster v. Weyh, 194 W 85, 216 NW 134. 

Where the amended complaint for the first 
time raised an issue of defective workman
ship and was answered by an impleaded tile 
contractor who assumed the defense and made 
no objection to evidence on such issue, per
mitting the building contractor at the close of 
the testimony to amend its cross complaint 
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against the tile contractor by alleging defec
tive workmanship is not error, as against the 
contention that the tile contractor was thereby 
deprived of a jury trial on such issue as be
tween it and the building contractor in that 
the tile contractor's consent to a trial without 
a jury covered only the issues existing when 
the consent was given. Milwaukee County v. 
H. Neidner & Co. 220 W 185, 263 NW 468,265 
NW 226, 266 NW 238. 

Defendants, by agreeing to try an action 
without a jury, waived their right to a jury 
trial. Gifford v. Thur, 226 W 630, 276 NW 348. 

Where the defendant wife consented to a 
waiver of trial by jury in writing filed with 
the clerk, the trial clerk had no choice but to 
permit this waiver to stand, as against the de
fendant's contention on appeal that the parties 
did not have a right to waive a jury trial in an 
adultery issue. Hartman v. Hartman, 253 W 
389,34 NW (2d) 137. 

270.33 History: 1856 c. 120 s. 177; R. S. 1858 
c. 132 s. 19; R. S. 1878 s. 2863; Stats. 1898 s. 
2863; 1917 c. 169; 1925 c. 4; Stats. 1925 s. 270.33; 
1927 c. 473 s. 49; Sup. Ct. Order, 217 W ix; 
1963 c. 37. 

An amended finding may be filed, the first 
having been excepted to as insufficient. Keep 
v. Sanderson, 12 W 352. 

It is immaterial that the court signs the 
judgment in another county during another 
term. Ottillie v. Waechter, 33 W 252. 

Where the recitals of the judgment amount
ed to a finding of facts no further finding is 
necessary. Wrigglesworth v. Wrigglesworth, 
45 W255. 

A finding made a year after trial, expressed 
in the present tense, is taken to relate to the 
time of commencement of the action. Riess v. 
Delles, 45 W 662. 

The findings are not identical with the judg
ment; they are merely the order for judgment. 
Andrews v. Welch, 47 W 132, 2 NW 98. 

Findings authorize judgment; there need be 
no order for judgment aside from findings. 
Seymour v. Laycock, 47 W 272, 2 NW 297. 

The failure to state findings of facts and 
conclusions of law separately is not error. 
Willer v. Bergenthal, 50 W 474, 7 NW 352. 

It is proper for the clerk to draw and enter 
judgment after term where a sufficient find
ing has been filed during the term. Manito
woc County v. Sullivan, 51 W 115, 8 NW 12. 

Where a finding is so indefinite, inconsistent 
::nd contradictory that it will not support a 
Judgment for either party a new trial will be 
ordered. Cramer v. Hanaford, 53 W 85, 10 NW 
15. 

An entire absence of findings is ground for 
reversal where the evidence has not been pre
served in a bill of exceptions. Luthe v. Farm
ers Mut. Fire Ins. Co. 55 W 543, 13 NW 490. 

If no issue is joined formal findings are not 
necessary. Potter v. Brown County, 56 W 272. 

The presumption is that the date of filing is 
correctly stated in the clerk's indorsement on 
a paper, although a different date is on the 
paper. State v. Reesa, 57 W 422, 15 NW 383. 

If no conclusion of law is based upon a find
ing of fact and it does not affect the judgment 
it is immaterial whether it be supported by 
the evidence. Ferguson v. Mason, 60 W 377 ' 
19NW 420. ' 
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Sec. 2863, R. S. 1878, is directory. Klatt v. 
Mallon, 61 W542, 21 NW 532. 

When the findings of a referee are approved 
it will be assumed that the c()urtadopted 
them. ' 'White v. Magann, 65 W86, 26 NW 260. 

When the decision renders certain issues im
material no finding of such issues, need be 
made.' Brand v. James, 67 W 541, 30 NW 934; 
'Where a judgment is reversed and the case 

remanded a new and additional finding, there 
being no further evidence given or trial had, 
is'unauthorized .. Tipping v. Robbins, 71W 
507, 37 NW 427. ' , ,i. 

Whim there is a direct conflict in the testi
mony the finding will not be disturbed; Bruce 
v. Miller, 72 W 404, 39 NW 554. • 

A finding in the language of sec. 2319, R.' 81 
1878, that a mortgage was fraudulent and void 
as to the creditors of the mortgagor issuffi~ 
derit. Evans v. Williams, 82 W 666, 53 NW 32. 

If a particular and essential finding is con
tradicted by other findings the supreme court win not pass upon their correctness. If '.the 
findings do 110t support the judgment' a neW 
trial will be awai'ded. Safford v. Conan, 88W 
354, 60 NW 429. ' 

While lack of or defects in the findings are 
not ground for reversal if the judgment is sup
ported by the evidence ,(J ones v. Jones, 71 W 
513, 38 NW 88; Wilkinson v. Wilkinson, 59. W 
557, 18 NW 527), still the command is obliga
tory upon the court in an equitable action as 
well as in others. Dietz v. Neenah, 91W 422, 
64 NW 299,65 NW 500. 
'If it is not shown that the bill Of exceptIons 
contains all the evidence the presumption is 
that the findings are correct. Willia1TIson v. 
Neeves, 94 W 656, 69l'{W 806. . . 
, 'In causes tried by the court or a referee, the 
judgment will hot be reversed oncjuestionsof 
fact, unless it is clearly against the weight of 
the evidence. Momsen v. Plankinton, 96 'W 
166, 71 NW98; McCallan v. Buckstaff, 96 W 
316, 71 NW 604. 
" A party who desires a particular finding 
should call the attention of the' court thereto, 
and if he does not do so, and the findings made 
are correct, there is nO error. Darlingv. Neu
meister, 99 W 426, 77 NW 175. ." 
, ,Where a cause is ,tried by the, court and a 
jury .is impaneled for the pui'poses of an ,ad
visory verdict, and the, c.ause is fully tried, and 
submitted, neither party is .entitled to a: ,heal> 
ing as a matter' of right after the coming in bf 
the special verdict and before' the findings 
by the court are filed. Adams v. Rodman, 102 
W456, 78NW 588,759. '" , ' ,', " 

The responsibility for thecorrecbiess Of the 
findings is thrown upon the judge. If he does 
riot himself draw: them he should clearly in
fdrm counsel of his co'nClusions of fad and 
l\J.w, and carefully exainine the finding/> ,tose,e 
if they conform to his decision. 'Galusha:v.' 
Sherman, 105 W 263,81 NW 495." '" ' 
, The findings being silent as to the re,al issue, 

but a written decision, having bee,n filed 
signed "By the COlirt" passhig to ~;oine extent 
upon that. issue,and the, appellant haying 
treated the same as a finding by filing e,xcej:>
tionsther~tp, such decision is trea:tedas afiIid~ 
ingof fa'ct.DUncanv. Duncalt,;(l1'W 75,,86 
NW562 ,"" "", ',,' , "~, ,'" 

It is ~ecessa:ry that findIng"of facti? !:wlp.,ade 
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and if the evidence. fails to disclose reasonable 
certainty of the rights of the case there;is 
nothing to sustain a judgment. Kinn v. First 
Nat. Bank, 118 W 537, 95 NW 969. 

Where essential facts have not been found, 
and cannot be ascertained from the record on 
appeal, the cause will be re1TIanded for further, 
trial and findings as to such facts.· Fishbeck 
v.Millenz, 119 W 27,96 NW 426. , 

The requirement that the facts shall be 
found by the trial. judge, ,demands that the 
conclusions of fact essential to the settlement 
of the conflicting claims of the parties should 
be set out. McKenzie v. Haines; 123W 557; 
102 NW 33. ' " 

A finding as to the existence of a partnership 
is sufficient,if it meets the test of a good plead
ing. Briere v. Searls, 126 W 347, 105 NW817. 

Sec. 2863, Stats. 1898, requires findings of 
~actand cOL\clusi.ons of la~ to be made by the 
Judge covermg smgly the Issues of fact raised 
by the pleadings and minor conclusions of law 
and the final results entirely free from extra
neous matters. ,Fanning v. Murphy 126 W 
538, 105 NW 1056. ' 

The court may take a specific finding in a 
special verdict as a fact, although such finding 
is involved in an issue covered by another 
question. Curkeet v. Steinhoff, 130 W146, 109 
NW975. ' 

Sec. 2863, Stats. 1898, contemplates that 
findings shall be signed. Sackett v. Price 
County, 130 W 637, 110 NW 821. : 

No finding on a fact established by stipula
tion, or admission of pleading, is necessary. 
Catlin & Powell Co. v. Schuppert, 130 W 642, 
110NW 818. ' 

Findings amounting to conclusions' of law 
do not conclude the supreme court where the 
facts are uncontradicted and there was a man
ifest 'misapprehension of the law. George 
Walter B.. Co. v. Lockery, 134 W 81, 114 NW 
120. 

For failure of the trial judge to comply with 
sec. 2863, Stats. 1898, the supreme court will 
not reverse but will examine the record to see 
whether the judgment is supported by a fail' 
preponderance of the evidence. Young v 
Miner, 141 W 501, 124 NW 660. , . 

'The requirement that a· judge must state 
separately all the facts found means plead" 
able facts and separately refers to such facts, 
so that, each fact which is actually in effect 
pleaded should have a separate finding. Cal
uinet S.Co. v. Chilton, 148 W 334, 135 NW 131.1 

Where the court includes evidenc.e in the 
findings it will be disregarded and only 'the 
ultimate facts found will be considered., , Mar~ 
tin v. Board of Directors, 149 W 19, 134'NW 
1125. ' . ., 

.Accord . and satlsfaction . having , been 
pleaded and having been the chief subjeCt of 
contr()Versy,. it . Was error for the court to re
fuieto make a finding on that issue; ~~d 
where the evidenc.e Clearly preponderates iii 
favoJ; of the appellant the supreme court, upon' 
reverSa~, \Vill remand with directions to djs
miss the complaint instead of granting a new 
Wa1. .Kelm v. Woodbury, 150 W 499,137 NW. 
751." ','. . ' 

, The facts which the trial' judge should find 
are ,the ,issuable facts contained in the plead~ 
in&s' an<iupoh'\\'f1ich tr~ plaintiff'~ rigI1t :.of 
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recovery 'or the defendarit's defense necessar
ily depends. Cointe v: Congregation of St. 
John the Baptist, 154 W 405, 143 NW 180. 

,Sec.' 2863, Stats. 1913, is directory and a 
valid judgment may pe pronounced orally be
fore any written findings 'and conclusions are 
made. Wallis v. First Nat. Bank of Racine; 
155 W 533, I45NW 195. 

An opinion of the trial court filed with the 
findings of fact and conclusions'of law will be 
used on' appeal only as explanatory of them. 
Becker v. Beaver M: Co. 158 W 471, 149 NW 
209~ . . 

A finding py the trial court which,' though 
nominally a finding of fact, is in the' nature of a: 
legal conclusion from undisputed evidence has 
not: the same conclusiveness on appeal as a 
finding resting upon probative disputed facts, 
but may be disregarded almost as readily as a 
pure error of 'law. Weigell v. Gregg, 161 W 
413, 154 NW 645. See also Vogt, Inc. v. Inter
national Brotherhood, 270 W 315, 71 NW 359, 
74NW749. 

Findings of fact should not be recitals of 
evidence or history of the litigation, but 
should cover only the ultimate issues raised 
by the evidence. Laney v. Ricardo, 169,W 
267, 172NW 141. 
. On appeal directly to, the supreme court 

from a county court, findings of fact and con
clusions of law are important. Will of Britt, 
174 W 145,182 NW 738. . 

The'failure to make proper formal findings 
is not necessarily reversible error. Schmoldt 
v. Loper, 174 W 152, 182 NW 728; Will of Britt,. 
174 W 145,182 NW 738.' , . 

A general finding of·atrial court, instead of 
a separate finding as to each issuable fact as 
required by sec. 2863 is not within the rule that 
the decision of a trial court will not be dis
turbed unless clearly' against the evidence. 
Durkin v. Machesky, 177 W 595,188 NW 97. 

'Opinions of a trial court, while helpful and 
required to be returned with the record, are 
not findings, nor are they part of the record. 
An' opinion may, however, contain, infor
mally,a finding which may save the judgment 
from reversal. Adams v. Adams, 178 W 522, 
190 NW359.' . 
. Where the trial court committed serious er~ 

tors of law, and it is not clear that,the court's 
findings of fact would have been the same if 
these errors had not been committed, its find
ings .of fact are not entitled to the weight usu
ally accorded them.' Truelsch v; Miller, 186 
W 239,202 NW 352. " . 

A finding from undisputed evidence that 
testator's obsession as to the illegitimacy of 
his 'children did not influence him in disin
heriting them is in reality a conclusion drawn 
from the testimony,and therefore does not 
Have the force of a finding of fact based upon i 

conflicting testimony. In reBehm's Will, 187 
W 10, 203 NW 718. '. '. .. . " 

'iridetermining theyalidity of a lawtaxirig 
n:ational bank stock, the supreme court is not 
conCluded, 1\s in an otdinaty' case, by the find
ingsof fact made by the trial court; 'because 
the law is of state~wide appl~cation' and' is. 
valid or'vciidin toto. First Nat. Bank v.' Hart
ford 187W 290,203 NW72L '.' '" ",' 

The requirement as to findings is notsatis
fied bY'a'n bpinionof the court' and incase of 

270;33 

substantial conflict in the evidence the case 
may be sent back by the supreme court for ,a 
finding of facts. Zimmerlrianv. Treleven, 192 
W 214,212 NW 266. ' 

Findings of fact of the trial court which 
are so combined with the opinion as to make 
separation of, findings, observations, conclu
sions and argument difficult are not in com-. 
pliance with 270.33. Boehm v. Wermuth" 194 
W 82, 215 NW 818. ' 

The trial court should not incorporate argu~ 
ments, citations of authority and other extra
neous matters in findings of fact. Petrus v. 
Pierick, 199 W 147, 225 NW 695. 1 

If there is irreconcilable conflict in compe
tent and relevant evidence, it cannot be .said 
that. findings thereon are against the great 
weight and clear preponderance of. the evi
dence, and, consequently, they cannot, be set 
aside on appeal. Interior W. Co. v. Buhler, 
207 W 1, 238 NW 822. . .' ... ~ 
. In case of conflict between a court's opip~ 
ion and findings ,the findings must. controL 
Coolidge v. Rueth, 209 W 458, 245 NW. 186.' . 

Where the trial court without a jury gives 
no indication of the possible theories upon 
which its decision may have been based, all 
of. them n,lUst' be examined, and if alll:l.re 
sound the judgment must be affirmed, but if 
any of them is unsound the cause must be re~ 
manded for mQre specific findings. Julius v. 
Druckl'ey, 214 W 643, 254 NW 358. .. , . 

Plaintiff could not complain of the court's 
failure to make more specific fact findings or 
to separately state facts found, where' she 
failed to request such findings or statement: 
Finkelstein v. Chicago &N. W.R. Co. 217 W' 
433, 259 NW 254.' . . . . • 

Where the trial court in its decision made 
a full analysis of all the facts, the' decision 
must be accorded the consideration and 
weight of formal findings. Will of Daniels, 
225 W 502, 274NW 435." '. 

Findings of fact made by a trial court,in 
a controversy concerning the administration 
of a trust estate, will not be disturbed unless 
they are against the great weight and cleai' 
preponderance' of the evidence. Welch v.' 
Welch, 235 W 282, 290 NW758, 293 NW 150. 

The failure of the trial Court to satisfy the 
requirement of 270.33 is not necessarily'r.e-' 
versible error; but the supreme court may re'-' 
verse the' judgment for want of appropriate: 
fhidings, or it may affirm the judgment if the 
evidence shows that the trial court reached a' 
result which. the evidence would sustain' if 
specifically found: Interstate Finance Cdrp. 
v; Dunphy,239 W 98, 300 NW 750. '. 

Failure of the trial court to make findings· 
does not require that the case be retlirnedto' 
the trial court for specific findings, the'opin
iori of the trial court being capable of aiding' 
the supreme cOurt in determining what the' 
trial court found as·facts. United Parcel Serv': 
ice v. Public Service Comm: 240 W 603, '4 NW 
(2d) 138.'''' 
, Wliere' findings of the trial court are not :as' 

direct as they might have been, but any pos~ 
sible' confusion disappears in the light of the 
decisions of the court, ·the findings; thussup~~, 
plemented, become sufficient,'· Nickel :v. T_he-' 
resa Farmers Co-op. Asso:247 W 412,20 NW 
(2d) 117. . "'. 
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A recital in an order is equivalent to a find
ing. Wolfrom v. Anderson, 249 W 433, 24 NW 
(2d) 881, 25 NW (2d) 880. 

See note to 103.56, citing Brown v. Sucher, 
258 W 123, 45 NW (2d) 73. 

Where, in a proceeding on a claim against 
the estate of a decedent, the trial court did 
not make formal findings but did file a writ
ten opinion and judgment stating findings and 
conclusions, there was a sufficient compliance 
with 270.33. Estate of Vogel, 259 W 73, 47 
NW (2d) 333. 

In a trial to the court, findings of fact will 
not be set aside on appeal unless they are con
trary to the great weight and clear prepon
derance of the evidence. Angers v. Sabati
nelli, 246 W 374, 17 NW (2d) 282; Swazee v. 
Lee, 259 W 136, 47 NW (2d) 733. . 

A trial court may file a separate opinion 
when he wishes to set forth his own views on 
the questions presented, supplemented by ci
tations of legal authorities, but such opinion 
should not be combined with a formal order, 
or formal findings of fact, or conclusions of 
law. State ex reI. Chinchilla Ranch, Inc. v. 
O'Connell, 261 W 86, 51 NW (2d) 714. 

A finding of the trial court may not be dis
turbed as being contrary to the preponderance 
of the evidence solely on the ground that one 
significant circumstance, which might suggest 
a contrary finding, tends to contradict the de
termination of the trial court. Engle v. Pe
ters, 261 W 347, 52 NW (2d) 8. 

A finding as to the reasonable value of per
sonal services rendered to a corporation by its 
directors-officers, in the capacity of skilled ex
ecutives in operating a large and thriving 
business, based on the independent judgment 
of the trial court, however experienced he 
may be, cannot stand where such finding is 
against the evidence in the case. Gauger v. 
Hintz, 262 W 333, 55 NW (2d) 426. 

In a replevin action by the lessee of a farm 
and machinery, livestock, and other personal 
property, to recover the increase of calves, or 
the value thereof, from the lessor and a pur
chaser to whom the lessor had sold the farm 
and personal property at the expiration of the 
one-year lease, the value found by the trial 
court as to 2 of the calves was based on a 
misinterpretation of the testimony, requiring 
that the judgment be reversed and the plain
tiff be given the option to accept judgment for 
a specified less amount or a new trial on the 
issue of damages only. Jankowski v. Komi
sarek, 262 W 435, 55 NW (2d) 361. 

Where a release from all claims, on account 
of "unknown" as well as known injuries re
sulting ·from an auto collision was executed in 
reliance by both parties on a written report 
of the releasor's physician, and the trial court 
set aside the release on the ground of "mu
tual" mistake, and there was no mistake of 
fact on the part of the releasee on one point, 
and there was conflicting testimony as to the 
extent of injury but the trial court made no 
specific finding on this point, the cause must 
be remanded for the trial court to make a 
specific finding thereon. Doyle v. Teasdale, 
263 W 328, 57 NW (2d) 381. 

270.33 is directory, and it is not error to 
make and file the findings and judgment after 
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the expiration of the 60-day period. Galewski 
v. Noe, 266 W 7,62 NW (2d) 703. 

Positive uncontradicted testimony as to the 
existence of some fact, or the happening of 
some event, cannot be disregarded by a court 
in the absence of something in the case which 
discredits the same or renders it against the 
i'easonable probabilities. Thiel v. Damrau, 
268 W 76,66 NW (2d) 747. 

The judgment entered pursuant to the stip
ulation for settlement of the action was not 
reversible for the trial court's failure to make 
findings of fact and conclusions of law, since 
findings are necessary only when there is to 
be a determination of facts, and no such de
termination was necessary in this case in view 
of the stipulation. Czap v. Czap, 269 W 557, 
69 NW (2d) 488. 

The findings, conclusions and judgment, as 
to the time within which the defendant wife 
was to remove her personal effects and other 
property from the home, took precedence over 
a memorandum decision fixing a somewhat 
different time, and such difference did not 
constitute a basis for a claim of error. Gordon 
v. Gordon, 270 W 332, 71 NW (2d) .386. 

Where no formal findings are made, the de
cision of the trial court is accorded the same 
consideration and weight on appeal as the 
findings; where both are filed and there is 
conflict between them, the findings control; 
and where the findings are insufficient in 
themselves, they may be supplemented by the 
decision. Estate of Wallace, 270 W 636, 72 
NW (2d) 383. 

Where no formal ~indings of fact are made, 
or the findings do not cover a point in issue, 
facts which are stated in the trial court's 
memorandum decision will be accorded the 
same weight on appeal as if contained in for
mal findings. The trial court, where it files 
no formal findings of fact apart from its 
memorandum decision, should set apart a por
tion of the memorandum decision and ex
pressly designate such portion as "Findings of 
Fact." in which are stated the facts as found 
by the court. Estate of Olson, 271 W 199, 72 
NW (2d) 717. 

Where the trial court in its memorandum 
decision makes a full analysis of all the facts, 
the decision is accorded the consideration and 
weight of formal findings. Responsibility for 
the correctness of the findings is on the trial 
judge, and separate facts should be found on 
each controverted issue. L. Rosenheimer Malt 
& Grain Co. v. Kewaskum, 1 W (2d) 558, 85 
NW (2d) 336. 

The trial court's findings, if incomplete on 
the reasons therefor, may be supplemented by 
the written decision of the trial court, and its 
findings of fact will not be set aside unless 
they are contrary to the great weight and clear 
preponderance of the evidence. Breeden v. 
Breeden, 6 W (2d) 149, 93 NW (2d) 854, 

Findings of fact by trial courts may not be 
disturbed on appeal unless the findings are 
contrary to the great weight and clear pre
ponderance of the evidence. Weber v. Kole, 
7 W (2d) 107, 95 NW (2d) 784. See also: 
Kuehn v. Kuehn, 11 W (2d) 15, 104 NW (2d) 
138; and First Credit Corp. v. Behrend, 45 W 
(2d) 243, 172 NW (2d) 668. 

"A finding of fact of a trial court made up-
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on conflicting evidence should not be set aside 
on review if a judicial mind could, on due con
sideration of the evidence as a whole, reason
ably have reached the conclusion of the court 
below." Estate of Larson, 7 W (2d) 263, 273-
274, 96 NW (2d) 489, 494. See also C. Hen
necke Co. v. Cardinal B. & W. Corp. 16 W (2d) 
493,498,114 NW (2d) 869,872. 

Where, in a trial to the court, evidence in
competent under 325.16 was admitted over 
objection, and where such evidence would sup
port the judgment but where the finding might 
have been different without the evidence, a 
new trial may be ordered. Kading v. Roark, 
7 W (2d) 483, 97NW (2d) 187. 

The failure of the court to give his decision 
in writing and file it as required by 270.33, 
the drafting of findings by counsel without 
guidance by the court, and the failure of coun
sel to submit the proposed findings to oppos
ing counsel prior to adoption by the court is 
condemned in the interest of justice. Kamu
chey v. Trzesniewski, 8 W (2d) 94, 98 NW 
(2d) 403. 

In proceedings on motions after judgment 
granting a divorce to a wife on the ground of 
cruel and inhuman treatment, the trial court 
had the power to amend its findings of fact 
and conclusions of law nunc pro tunc. Hir
mer v. Hirmer, 10 W (2d) 365, 103 NW (2d) 
55. 

Where the formal findings of fact by the 
trial court do not cover a point, a statement 
covering the point in the memorandum opin
ion of the court has the weight of a finding of 
fact. Morn v. Schalk, 14 W (2d) 307, 111 
NW (2d) 80. 

lt was improper procedure for the trial 
court to fail to render a written opinion and 
to approve new findings 01 fact andconclu
sions of law prepared by the defendant, with
out motion or hearing, following a reversal by 
the appellate circuit court. Wisconsin Dairy 
Fresh v. Steel & Tube Prod. Co. 20 W (2d) 
415, 122 NW (2d) 361. 

If all facts are undisputed and subject to but 
one reasonable inference, a question of law 
rather than a question of fact is presented, and 
the rule that a trial court's finding of fact will 
be sustained on appeal unless contrary to the 
great weight and preponderance of the evi
dence is inapplicable to the question on such 
issue. In re Adams Machinery, Inc. 20 W 
(2d) 607, 123 NW (2d) 558. 

The trier of fact judges the credibility of the 
witnesses and the weight of the testimony. 
Guinther v. Schucht, 26 W (2d) 97, 131 NW 
(2d) 861. 

See note to 274.35, citing State ex reI. Ski
binski v. Tadych, 31 W (2d) 189, 142 NW (2d) 
838. 

A dismissal of a complaint on the ground 
of insufficiency of the evidence requires find
ings to be made even though a literal read
ing thereof might indicate to some that find
ings and conclusions need only be made when 
there is a dispute in the evidence. Findings 
in special proceedings are now required. State 
ex reI. Skibinski v. Tadych, 31 W (2d) 189, 
142 NW (2d) 838. . .. 

The rule applied by the supreme court upon 
appellate review where .the evidence is docu
l1).entary,. that it is not bound by inferences 
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drawn therefrom by the trial court, is predi
cated upon the concept that when a question 
of fact is dependent upon understanding or in
terpretation of language the supreme court is 
as able to draw an inference therefrom as the 
judge or jury who considered the matter at 
trial. The rule is inapplicable where the facts 
to be derived from the exhibits are not so uni
quely in the area of expertise of the supreme 
court that it can draw an unequivocal con
clusion. Delap v. Institute of America, Inc. 
31 W (2d) 507, 143 NW (2d) 476. 

Any inconsistency between the findings of 
fact and the judgment must be resolved in fa
vor of the judgment. Giertsen Co. v. State, 
34 W (2d) 114, 148 NW (2d) 741. 

In a case tried to the court without a jury 
its findings will not be reversed on appeal un~ 
less they are contrary to the great weight and 
clear preponderance of the evidence. It is not 
necessary that the evidence in support of the 
findings constitutes the great weight or clear 
preponderance of the evidence. Nor is it suf
ficient that there is evidence to support a con
trary finding. To command a reversal, such 
evidence, although sufficient to support a ver
dict, must constitute the great weight and the 
clear preponderance of the evidence. Eberle 
v. Joint School Dist. No.1, 37 W (2d) 651 155 
NW (2d) 573. ' 

See note to 274.35, citing Moonen v. Moonen 
39 W (2d) 640, 159 NW (2d) 720. ' 

While a trial court's duty only extends to 
finding ultimate facts upon which a judgment 
rests, and there is no exception for divorce 
cases in 270.33, nevertheless more specific 
findings should be made upon request of coun
sel. WaIbel' v. WaIbel', 40 W (2d) 313, 161 NW 
(2d) 898. 

On appeal from a judgment follbwing trial 
to the court, where the facts are stipulated 
and the remaining issues constitute questions 
of law, the supreme court in considering such 
questions will not give any special weight to 
the conclusions of the trial court. National 
Amusement Co. v. Dept. of Revenue, 41 W 
(2d) 261, 163 NW (2d) 625. 

The rule that findings of the tdal court can
not be set aside unless against the great weight 
and clear preponderance of the evidence does 
not apply where the interpretation of a will 
rests on the application of legal principles or 
rules of construction to known facts. Estate of 
Erbach, 41 W (2d) 335, 164 NW (2d) 238. 

Since 270.33, Stats. 1967. applicable to all 
courts of record, requires that the decision of 
a trial court be filed with the clerk of the 
court, there was no merit to the claim that the 
decision was not filed because of conditions 
imposed by the judge when the decision was 
ordered impounded and deposited with the 
clerk. State ex reI. Journal Co. v. County 
Court, 43 W (2d) 297, 168 NW (2d) 836. 

270.34 History: 1856 c. 120 s. 180; R. S. 
1858 c. 132 s. 22; 1864 c. 288 s. 1; R. S. 1878 s. 
2864; Stats. 1898 s. 2864; 1905 c. 146 s. 1; Supl. 
1906 s. 2864; 1925 c. 4; Stats. 1925 s. 270.34' 
Cour~ Rule XXI s. 1, 2, 4; Sup. Ct. Order, 212 
WXVI. 

On trial by jury in civil actions (general) 
see notes to sec. 5, art. 1. 

.It was err~meous f?r the court, without any 
tnal of the Issues raIsed by the answers in a 
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foreclosure suit, to grant an ex parte order of 
reference, to compute the amount due, etc., as 
in'case of default.' Bassett v. McDonel, 13 W 
444. 

An order of reference appearing of record 
must be presumed to have been made by writ
ten consent of the parties, unless the contrary 
appears. Dinsmore v. Smith, 17 W 20. 

'The reversal of an order of reference avoids 
all proceedings thereunder. Mead v. Walker, 
20 W 518. 

To give effect to a trial by stipulation at 
chambers the stipUlation must contain provi
sicin foi' the rendition of judgment on the find
ing of the judge in open court. Hills v. Pas-
sage, 21 W 294. . 

The judge of another Circuit may be a ref
eree .. ' Andrews v. Elderkin, 24 W 531. 
. The reference must be by order of the court, 
appearing' in . some way' of· record. Appear
ance of the parties and trial before the ref
eree is not a waiver of such order. Storie v. 
Merrill, 43W 72. 

· 'Where the answer denies the cori'ectness of 
the amounts chai'ged; without disputing the 
items, there must be an examination. Car
pent'er v. Shephardson, 43 W 406. 

After appeal from an order setting aside a 
report a second reference may be made to 
complete the proof, upon an affidavit excusing 
failure to make such 'proof on the first refer
ence. Bannister v. Patty's Executors, 43 W 
427: 
! Issues in abatement cannot be referred; 
Brown County v; Van Stralen, 45 W 675. 
"Where the items of the account were ad
mitted by the answer, so as to preclude their 
examination, a reference was error. Monitor 
1. W. Co. v. Ketchum, 47 W 177, 2 NW 80. 
t. Defendant not having disputed any debit in 
plaintiff's account,' and the court having no 
knowledge of the character of his evidence of 
payment, or that it involved a long account on 
his 'part, but acting upon the pleadings alone, 
it was error to order a reference for trial with" 
out consent. Knips v. Stefan, 50 W 286, 6 NW 
877. 
,After a new issue is made by amendment 

of an answer, the cause may be again sent to 
the" same referee. Where a new trial is. or
dered a new referee should be appointed. 
Fairbank v. Newton, 50 W 628,7 NW 543. 
. ·Where defendants' motion for a reference 
on 'their counterclaim had been overruled and 
they withdrew the counterclaim and went to 
trial they waived the right to a reference. Mc
Cotmick v. Ketchum, 51 W 323. 8 NW 208. 

· In an action to foreclose a mechanic's . lien 
the court cannot direct a reference if either 
party demands a trial by jury. Druse v. Hor
ter, 57 W 644,16 NW 14. 

· "Important issues requiring the discretion; 
experience, learning and judgment of the 
court" ought not to be referred. Druse v. Hor
ter,57 W 644, 646, 16 NW 14.15. See aiso Ltt
tlejohn v. Regents, 71 W 437, 442, 37 NW 346, 3.48 . .. . 
',This statute authorizes a compulsory r.efer
ence 'of actions in equity as well as actions at 
la.w. Dr).lse v. Horter, 57. W fi44, 16 NW 14 .. 
. , ""Account," as here used, means an account 
in fact kept by a party; and a "long account" 
is ,a series of charges made. at.varions. times. 
Druse v: Horter, 57 W 644,16 NW 14. . .. 
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Afterjudgmerit on the merits the prevailing 
party may have a reference to,assess damages 
sustained by reason of a preliminary injmic
tion improperly granted. Parish v. Reeve; 63 
W 315, 23 NW 568.·' .' 

. A compulsory refetence may be ordered in 
an actiori in which a long account must be 
proved by the plaintiff. United ··States R.S. 
Co. v. Johnston,.67 W 182,30 NW 211. 

An order dissolving an injunction and a, 
judgment dismissing the action for want of 
prosecution constitute a 'fin.al determinatio~ 
which warrants an assessment of the defend
ant's damages caused by the injunction; the 
court may appoint a referee to make such as
sessment. Kane v. Casgrain, 69 W 430,34 NW 
241. '. .'. 

An order denying:a:referenceabsolute in its 
terms may be vacated at the same term .and 
a reference grantecl. Turner v. Nachtsheim, 
71 W 16,36 NW 637; . , '. . .. 

An action on contract to recover for extra 
work performed ,mder. a building contract, 
and for damages for delay in not furnishing 
certain material at. the proper time by the 
owner,may be referred against objection: Lit
tlejohn V. Regents, 71W 437, 37 NW 34~. . ." 
. The court .has a wide discretion in the mat
ter as to what issues shall be referred. Little" 
john v. Regents, 71 W 437; 37 NW 346.. . " 

An action of tort cannot be referred with
out written consent. Stacy v .. Milwaukee, L: 
S. & W. R. Co. 72 W 331, 39 NW 532. '. .' 

Numerous items of damage do not constic 
tute an account. Andrus v. Home Ins. C.o. 73' 
W 642, 41 NW 956.. .' ' 

The validity of an account cannot be in-
quired into on a motion to refer: S).ltt6n v. 
Wegner, 74 W 347, 43 NW 167. " . 

If plaintiff's, case. necessarily depends upon 
his proving a long account a reference may 
be granted notwithstanding the defendant al
leges that the .services fot. which p~aintif£ 
claims compensation were all rendered under 
a special contract fixing the amount to be 'paid 
and .that they have been fully paid for. ~he 
referee may, in his discretion, try the issue as 
to whether there was such a contract, and if 
he finds affirmatively he may so report with
out taking action on the account. Briggs v. 
Hiles, 79 W 571, 48 NW 800. ' .. 
. If consent was necessary to authorize a ref~ 

erence and nothing appearS in the . record to 
the contrary it will be presumed .on appeal 
that it was given. The objection that such con
sent was not given must be made before the 
trial co:urt. Duncanv.,Eric~son, 82 W 128, 51 
NW1l40. . .'. .' .. 

Where the record contained a bill of parl 
ticulars covering' about 150 items of an ex
pense account, the case was a proper one for a 
reference. La C01.J,rsier v.R\lssell, 82 W 265; 
52 NW 176.' . . .... . 
, An acc6unt whiCh~ontaihs 20 charges for 

different kinds of services rendered at differ" 
ent tilnesduring a perioci' of sEiveral months 
is along account. Turn¢r y. Nachtsheim,' In 
W 16, 36NW637; VanOssy. SynQh,85W 661, 
56NW 190. '... .... . .' ....•.. . " 
. Two long series Of 'charges in the fprm',of 
a(!count~, made by ;'I railway conj..panY agaitist 
person,s who ha,d,uJlduly detained itsclj.r~, ~nd 
,attad,lecl as,.schJ'ldliles to Jheco);l).plai.nt, in an 
action to recover for such detenti'611,' and "show~ 
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ing the number of each car detained, the date 
and time of its detention, and the amount 
claimed by reason thereof, are "accounts." 
Chicago & Northwestern R. Co, v. Faist, 87 W 
360,58 NW 744. . . . 
. Consent is an admission that the action in

volves .a referable issue, and on. the subsequent 
consolidation of another action with that re
fe~'redthe court may refer the whole· case. 
Eau Claire F. & S. Co. v. Laycock, 92 W, 81, 
65 NW 732. , ' " 
, By movirig to conso~idate a pending action 

with one which has been referred the mover 
consents that the consolidated action shall be 
tried before the referee. Eau Claire F. & S. 
Co. v. Laycock, 92 W 81,65 NW732. , 

If, judgment is demanded for a specific and 
liquidated sum, with interest,which is alleged 
to be withheld by the defendant in violation of 
tIle.contract under which he collected it, the 
action is on contract. Casgrain v. Hamilton, 
92,W 179, 66 NW 118. .. '.' 
, '. A motion for a reference is too late, 1,lnless 
perhaps in exceptional circumstances, when'it 
is first made near the close of the triaL Kel-
I()ggv .. Costello, 93 W 232, 67NW 24., '. 

In an actiori to dissolve a partnership and 
for im accounting, etc., a reference "to take an 
account between the 'Parties herein and report 
the same to the court" is made under sec: 2864 
(2),R. S. 1878, and the referee was without 
power to pass upon the question of whether a 
partnership in fact had existed, and his re
port does not have the effect of a special ver
dict or preclude the court from mal):ing 'its 
own findings. Best v. Pike, 93 W 408, 67 NW 
697: 

Where the suit was on an account and the 
bther matters were merely incidental to it, it 
was proper to refer the case. Jorda,n v.Estate 
of Warner, 107 W 539, 83 NW 946. 

The provision that all of the issues may be 
referred allows such a reference, but a party 
has no right to such reference. Where appli
cation for the reference was denied as -res ad .. 
judicata because a previous application had 
been made to another judge, the order Wb.uld 
be reversed and the circuit judge required to 
exercise discretion in the matter. Hart v. God
kin, 122 W 646,100 NW 1057: ' .'. 
- The use of fact-finding referees (as'author~ 
izedby 270.34; Stats. 1965) is commended by 
the slipreme court, particularly 'in a time of 
heavy work loads and backlogs. of pending 
cases facing trial courts. Debelak Bros;; Inc. 
v. Mills, 38 W (2d) 373; 157 NW (2d) 644. ' 

A referee has power to. go outside of the 
county where he was appointed. Winnebago 
County v. Dodge County, 125 W 42, 103 NW 
2M. . , -

Ari order fora compulsory reference is not 
appealable but is reviewable on appeal from 
the judgment. Wilt v. NeenahC. S. Co. 130 W 
398110 NW 177. .' ' ... 
• . 'Where the claim of the plaintiff involved an 
account of numerous transactions of debit and 
credit covering over 9 months~ time, and all of 
these items were subject to dispute under the 
pleadings,it was a case for compulsory-refer
ence. Brillion L. Co. v. Barnard; 131 .W284, 
111 .NW 483. ' '. 
,,-The court'may order 'acompulsory. refer
ence'where the affidavit.states thatthe·exami-
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nation'of the account would cover more than 
500 entries. Fowler v. Metzger S. & O. Co. 131 
W 633, 111 NW 677. . 

Findings of a referee have the same force 
that findings of a trial court have upon review 
in the supreme court. Wojahn v. National 
Union Bank, 144 W 646, 129 NW 1068. 
'Whether ariaccount is subject to compul
sory l'efererice as a long account is a matter 
of judgment and sound discretion. Astor Co. 
v.Derigle, 161W 1,152 NW 460. 

The denial of an application for. a reference 
unless it is an abuse of discretion is not gen
erally reverSible error. Volk v. Flatz, 206 W 
270, 239 NW 424. 

Me're items 'of damage do not constitute an 
"account," within 270;34 (1), Stats. 1931. To 
warrant a compulsory reference, mutuality 
in accounts is not a prerequisite nor 'need ac
tion be one on account;' but there must be 
some memorandum containing items of work, 
materials, or payments. Memoranda contain
ing charges and credits ate a "long' account," 
constituting regularly kept memoranda of ac
count. State, ex reI. Hustisford L. P .. & M. 
Co. v. Grimm, 208 W 366, 243 NW 763. 
'A coinpulsory reference· was not improper 
on the ground that the 'items of commission 
sought to be recovered did not arise from 
transactions between the plaintiff salesinan 
and the defendant purchaser of the assets of 
a manufacturing company, since, under the 
contract between the defendant and the man
ufacturing company, the. defendant stood ·in 
the:same relation to the transactions so far as 
accounting wasconcerried between itself and 
the plaintiff as the manufacturing company 
stood. Dunham v. Howard Industries, Inc. 
253 W 347; 34 NW (2d) 140. 

'270.35 History: 1856 c. 120 S" 182; R. -S; 
1858c. 132 s.22; R. S. 1878 s. 2865; 1893 c. 242; 
Stats: 18U8 s.2865; 1905 c. 146 s. 2; Supl. 1906 
s. 2865; 1925 c. 4; Stats. 1925 s. 270.35; 1963 c. 
429. 

'Where a' referee commits an error in the 
course of the trial, which does not grow out 
of the plaintiff's pleading, and for which the 
defendant is entitled to have the report set 
aside, and a new trial granted, the plaintiff 
should not be required to pay all the costs of 
the . former trial,but they should be left to 
abide the event of the suit. Learmonth v. 
Veeder, 11 W 138. 

·The failure to give notice is error unless 
there is ,an appearance. Bassett v. McDonel, 
13·W444. 

The unsuccessful party before a refereecan
not be ,compelled to pay them, if the referee is 
!=lntitled to fees before filing his report. King 
v.Whiton, 15 W 691. ' 
.-The l'eferee's finding must be. sufficient to 

support the judgment.. Smith v. Lewis, 20 W 
350. 

'Evidence taken down but rejected should be 
r,eported. The rejection by the referee of prop
er·evidence, which he takes down and reports; 
is no g~·tJUnd fora newt!;,ial. Yates v. Shep
al'dson,25W,239. -. ., ", --
. The referee may allow amendment to con

form the pleadings to the proof; Gilbankv. 
Stephenson, 31 W 592. -. ' .' -. 
".The ;cir~uit -court- -may- order judgment·.on 
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the report, modify it or recommit it. If there 
be a variance and no amendment asked the 
court can only set aside the report. Bannister 
v. Patty's Executors, 35 W 215. 

The objection to the failure to report all the 
evidence must be taken in the court below. 
Milwaukee County v. Ehlers, 45 W 281. 

The better practice is to admit evidence if 
there is any doubt of its admissibility. Holen
dyke v. Newton, 50 W 635,7 NW 558. 

Where the court failed to pass specifically 
on exceptions the supreme court will pass on 
them 01' reverse the judgment and direct the 
court below to pass on them. The latter course 
is pursued only in doubtful cases. (Fairbank 
v. Newton, 46 W 644, corrected.) Lemke v. 
Daegling, 52 W 498, 9 NW 399 .. 

The finding of the referee will stand unless 
against the weight of evidence. Walker v. 
Newton, 53 W 336,10 NW 436. 

Taking testimony before a referee appoint
ed to take and report the same is a "trial of 
the cause," within the meaning of the statute 
relative to costs, and the usual fee for attend
ance may be taxed. Hill v. Durand, 58 W HIO, 
15NW 390. 

Where the bill of exceptions states that on 
a motion to confirm the opposite party moved 
to set aside the report and re-refer, which was 
denied, the question whether such motion 
should have been granted is reviewable. Mast 
v. Lockwood, 59 W 48, 17 NW 543. 

When the report is so indefinite that it can
not be determined what items in the accounts 
are allowed or disallowed the cause should be 
sent back for more definite findings. Mast v. 
Lockwood, 59 W 48, 17 NW 543. 

An order vacating the referee's report and 
directing a trial before the court vacates the 
reference and grants a new trial, and will not 
be disturbed unless there has been a manifest 
abuse of discretion 01' an errol' of law. Fair
banks v. Holliday, 59 W 77, 17 NW 675. 

The power of the court to review and to 
alter, modify or entirely vacate the report is 
ample. Fairbanks v. Holliday, 59 W 77, 17 
NW675. 

Where the attorneys stipulate a certain sum 
as referee's fees and expenses he may recover 
from both parties jointly. Malone v. Robey, 
62 W 459, 22 NW 575. 

The findings of the referee become the find
ings of the court when confirmed. Crocker v. 
Currier, 65 W 662, 27 NW 825. 

In an action to foreclose a mortgage, where 
the defendant alleges numerous payments on 
account, exceeding the debt, and counter
claims for a balance due him the referee 
should state the account. Where the testi
mony established the fact that an accounting 
had been had between the parties a report dis
regarding such accounting cannot be sus
tained. Killops v. Stephens, 66 W 571, 29 NW 
390. 

When the determination of specific issues in 
a certain way renders other issues immaterial 
no finding upon 01' determination of such im
material issues need be made. The fact that 
the findings embrace matters not in issue will 
not work a reversal. Brand v. James, 67 W 
541, 30 NW 934. 

The fact that a referee's minutes of the evi
dence have been changed is not ground for 
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setting aside his report. The remedy is by col'
rection of the minutes. Duffy v. Hickey, 68 
W 380, 32 NW 54. 

A stipulation for $10 pel' day "for his serv
ices as such referee" does not limit the per 
diem to the time actually occupied by the 
trial. McDonald v. Bryant, 73 W 20, 40 NW 
665. 

If the bill of exceptions is not certified to 
contain all the evidence the allowance by the 
referee and trial court of disputed items will 
not be reviewed. Casgrain v. Hamilton, 92 W 
179, 66 NW 118. 

Sec. 2865, R. S. 1878, does not apply where 
the referee exercises excess of powers. Best 
v. Pike, 93 W 408,67 NW 697. 

Where an order of reference directed that 
the referee "take the testimony and state the 
account * * *" this reference did not empower 
the referee to hear and try the case. Parcher 
v. Dunbar, 118 W 401, 95 NW 370. 

The report and order of reference may be 
set aside when the evidence reported was un
certain and indefinite and the findings did not 
cover all the issues and some of the findings 
were contrary to the undisputed evidence. 
Sullivan v. Sullivan, 122 W 326, 99 NW 1022. 

The power to employ aid of bailiffs in a trial 
before a referee is recognized by sec. 2865, 
Stats. 1898. Winnebago County v. Dodge 
County, 125 W 42, 103 NW 255. 

Where the finding is based upon evidence it 
will not be disturbed upon appeal. Wittman 
v. Berger, 125 W 626, 104 NW 815. 

The findings of a referee are on the same 
basis as those of a trial judge, and are not to 
be disturbed unless against the clear prepon
derance of the evidence. They have not the 
same weight as the findings of a jury. Ott v. 
Boring, 139 W 403, 121 NW 126. 

Findings of a referee to try and determine 
a case should not, when reviewed by the cir
cuit court, be treated from an original stand
point, but should have the same force and sig
nificance that findings of a trial court have 
upon review in this court. Wojahn v. National 
Union Bank, 144 W 646, 129 NW 1068. 

Where a referee allowed a certain sum as 
damages it was error for the court to reduce 
such amount where there was ample evidence 
to sustain the referee's finding and no clear 
pl'eponderance against it. Goodwin v. Von 
Cotzhausen, 171 W 351, 177 NW 618. 

A refel'ee's findings, confirmed by the trial 
court, will not be disturbed unless against the 
clear preponderance of the evidence. Mohs v. 
Quarton, 257 W 544, 44 NW (2d) 580. 

The findings of a referee, when confirmed 
by the trial court, become the findings of the 
court. MacPherson v. Strand, 262 W 360, 55 
NW (2d) 354. 

In a matter of the custody of a minor child, 
referred to a court commissioner in habeas 
corpus proceedings, interested parties should 
have made timely application to the court to 
end the reference if they desired to question 
the jurisdiction of the court commissioner on 
the ground of delay in making a ruling, and 
they waived the objection by waiting until 
after the ruling had been made and then pro
ceeding by writ of certiorari to challenge the 
validity of the ruling on the ground of un-
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reasonable delay. Manninen v. Liss, 265 W 
355, 61 NW (2d) 336. 

Where an act required to be done by a ref
eree might as well be done after the time 
fixed as before, no presumption arises that an 
injury or a wrong was done because of the 
belated report. A provision as to the time of 
filing a referee's report is deemed not manda
tory but directory merely. Manninen v. Liss, 
265 W 355, 61 NW (2d) 336. 

Alleged errors of the referee, not pointed 
out to the trial court or shown in an effort 
to have the judgment set aside, cannot be re
viewed on appeal. Berning v. Giese, 274 W 
401, 80 NW (2d) 270. 

270.35 does not authorize appeal from an 
intermediate order of the trial court not other
wise appealable under 274.33. Herman An
drae Electrical Co. v. Packard Plaza, 16 W 
(2d) 44, 113 NW (2d) 567. 

270.36 History: 1856 c. 120 s. 183; R. S. 1858 
c. 132 s. 24; R. S. 1878 s. 2866; Stats. 1898 s. 
2866; 1925 c. 4; Stats. 1925 s. 270.36. 

A circuit judge cannot appoint himself ref
eree, but parties may stipulate that he may 
act, which is equivalent to stipulating to try 
the cause at chambers. Dinsmore v. Smith, 
17 W 20. 

A cause may be referred to the judge of an
other circuit. Andrews v. Elderkin, 24 W 531. 

270.37 History: 1874 c. 19; R. S. 1878 s. 
2867; Stats. 1898 s. 2867; 1925 c. 4; Stats. 1925 
s. 270.37; 1935 c. 541 s. 157. 

Sec. 2867, Stats. 1898, is mandatory and the 
court has no authority to enlarge the time for 
filirig the referee's report, after motion for a 
new trial had been made by the adverse party. 
Miami County Bank v. Goldberg, 126 W 432, 
105 NW 816. 

270.39 History: 1856 c. 120 s. 174, 178; R. S. 
1849 c. 104 s. 12; R. S. 1858 c. 132 s. 16, 20; 
R. S. 1858 c. 139 s. 37; 1860 c. 264 s. 12 to 14; 
1861 c. 139 s. 1; 1871 c. 86 s. 2; 1873 c. 189; 1874 
c. 194 s. 2; R. S. 1878 s. 2869 to 2872; Stats. 1898 
s. 2869 to 2872; 1903 c. 268 s. 1; Supl. 1906 s. 
2869; 1925 c. 4, 286; Stats. 1925 s. 270.39 to 
270.42; 1927 c. 473 s. 49a, 49b; Sup. Ct. Order, 
204 W vii; Stats. 1931 s. 270.39; Sup. Ct. Order, 
17 W (2d) xxi: 

Comment of Judicial Council. 1963: The 
making of exceptions is not only unnecessary, 
but now forbidden. [Re Order effective Sept. 
1, 1963] 

On findings upon a trial of an issue of fact 
by the court see notes to 270.33. 

An "objection" to a decision of a court on a 
matter of law is an "exception," and under 
the provision that it shall not be necessary to 
except to errors in the charge to the jury but 
that the same shall be reviewed by the appel
late court without exception, the right of re
view of an erroneous instruction does not de
pend on objection (exception) to it at the 
trial. Reuling v. Chicago, St. P. M. & O. R. 
CO. 257 W 485, 44 NW (2d) 253. 

Where general objections to certain ques
tions asked on the trial were sustained, and 
counsel did not ask to have the objections 
made specific and the rulings reconsidered in 
that light, reversible error may not be claimed 
on the ground that the objections sliould have 
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been specific, and particularly where there 
were grounds on which the rulings might be 
sustained and it is not shown that the trial 
court ruled as it did for untenable reasons. 
Briggs Transfer Co. v. Farmers Mut. Auto. 
Ins. Co. 265 W 369, 61 NW (2d) 305. 

270.39 does not do away with the necessity 
of objecting to rulings of the trial court, but 
merely provides that if the rulings are unfa
vorable after objections have been made, it is 
not necessary to note an exception in order to 
preserve the right to review on appeal. Ber
ning v. Giese, 274 W 401, 80 NW (2d) 270. 

After the trial court had rendered its memo
randum decision ordering judgment for plain
tiff without defendants having completed 
their case, and before entry of findings, con
clusions, and judgment, it was incumbent on 
counsel for defendants to call to the trial 
court's attention the failure to have completed 
the taking of testimony, if counsel desired to 
raise such issue on appeal. Grether v. Derzon, 
6 W (2d) 443, 95 NW (2d) 226. 

270.49 History: 1856 c. 120 s. 174; R. S. 
1858 c. 132 s. 16; R. S. 1878 s. 2878; Stats. 
1898 s. 2878; 1901 c. 100 s. 1; Supl. 1906 s. 
2878; 1917 c. 477; 1925 c. 4, 286; Stats. 1925 s. 
270.49; Sup. Ct. Order, 207 W iv; Court Rule 
XXXIII s. 2; Sup. Ct. Order, 212 W xvi; 1941 
c. 141; 1961 c. 494; Sup. Ct. Order, 17 W (2d) xxi. 

On appellate jurisdiction of the supreme 
court see notes to sec. 3, art. VII, and notes to 
251.08; on discretionary reversal see notes to 
251.09; on verdicts in civil actions (five-sixths 
rule) see notes to 270.25; and on appeals see 
notes to various sections of ch. 274. 

1. Errors in the trial. 
2. Verdict contrary to law or the 

evidence. 
3. Damages, excessive or inadequate. 
4. In the interest of justice. 
5. Generally. 

1. En'01's in the T1'ial. 
Violation of the agreement of an attorney 

to postpone a trial is no ground for a new 
trial. Ableman v. Roth, 12 W 81. 

Failure to enter a proper ~udgment is no 
ground for new trial. Everlt v. Walworth 
County Bank, 13 W 420. 

A declaration of a juror unfavorable to the 
moving party, made during trial, is miscon
duct; but the verdict will not be set aside 
therefor where not occasioned by the opposite 
party nor appearing to have had an effect 
favorable to him. Jackson v. Smith, 21 W 26. 

Where the trial is by the court alone a new 
trial may be granted for the failure to pro
duce evidence on one point. Curtis v. Brown 
County, 22 W 167. 

Where defect in answer first discovered at 
trial and no motion to amend made through 
confusion a new trial may be granted. Ken
nedy v. Waugh, 23 W 468. 

If the moving party is not injured by the 
judgment entered upon the verdict a new trial 
granted. Shaw v. Allen, 24 W 563. 

A failure of counsel to reach the trial caused 
by a delay of trains is excusable. Stoppelfeldt 
v. Milwallkee, M. & G. B. R. Co. 29 W 688. 

In an action for slander, where the verdict 
was for the defendant, and should have been 
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for the plaintiff for nominal damages only, 
no rule of law having been violated by the 
court, and the ,jury not having acted improp
erly, a new trial will not be granted. Jones 
v. King, 33 W 422. '. • , 

Surprise caused by conversation of opposing 
attorneys occasioning neglect. was eX:Gusable. 
State ex reI. Voight v. Hoeflinger, 33 W' 594. 

The admission or statement ofa juror, after 
verdict, that he was not impartial is insuffi.
cient to set aside the verdict. Langton v, :flag" 
erty, 35 W 151. . , '. . , 

Where the charge may have misled the jury 
it is no error to grant a new, trial. Dever v. 
Anson, 43 W 60. " 

Denial of a motion" ,based upon, the :ground 
that counsel had overlooked the. effect of c~r~ 
tain evidence, is p·roper. ·Kalckhoffv. Zoehr~ 
laut, 43W 373. " .' .' 

Examining a map not in evidence, in an 
action for obstructing, a highway; is .miscon,. 
duct and it is error not to grant a new trial 
therefor. State v.Hartman, 46 W248,50 NW 
193. 

Where 'counsel was called by the clerk 
when case was reached, but reached·the COUl't
room too late, there was ground for a new 
trial. Hinman v. Hamilton P. Co. 53W 169, 
10 NW160. 

Where the' trial court, in directing a new 
trial, decided that the use of the word"per~ 
manent" in the charge was prejudicial to the 
defendant, the order was not erroneous. Stutz 
v. Chicago & Northwestern R. Co. 69 W 312,' 34 
NW 147. . . 

A stipulation, 'contrary to the rules of court, 
that a case shall be placed at the foot of the 
calendar with the understanding. that, if 
reached in its regular order by a certain day, 
'it should then be tried, furnishes no reason for 
setting aside a verdict rendered in: defendant's 
absence. Falkenberg v. GorriH'm; 71 W 8, 36 
NW 599. ,. ..., 

On a motion for a new trial founded on the 
minutes of the judge, all the proceedings in 
tpc case, whether or not of record, are before 
the court for its consideration. 'Hinton' v. 
Coleman, 76 W 221, 45 NW 26. . ' .. : . . 

A jury having retired with. leave, if they 
agree upon a verdict, to' seal)t' and separate, 
sealed a pretended verdict to the effecFthat 
thEfY agreed to disagree, and s~para~ed .• The 
next day the cause was re~uqmItted to ~hem, 
and a verdict was found m favor of one of 
the parties. Such verdiCt; becaUSe ofihe ~on" 
duct of the.jury, was 'not sufficient Si.ipp61~t f01' 
a judgment. Sawvel v. Bi'ttedee, 86. W' '420, 
56 ~W 1086.: . '., . . 

A motion for a new h'ial peCaUse Qf the 
improper line of 'argument pursued bycounse1 
is addressed' to the discretion. Of· the, tria1 
court .. Laue. v. Madison,86 W 4!?~, 57 N'W.93. 
, The supreme court will notreverse an;otder 
granting a new trial beCause of the. mISCO», 
duct of a juror if the order was bas~d. on ~hE) 
m~nutes, of ,the court \l.S well as the affIdaVIts, 
such minutes . not bei»g beforeiL HoffIIlap 
v. Chicago,' M. & St. P .. R. Co, .. 86 W 471; ,56 
NW 1093. . '. "'. ',. ' ... ' ,," . 
. If the circuIr).stance ,that one. of the Juro.rs 
and i>1aintIff'sattorl),ey were together a SliOl't 
time during the trial is satisfaGtorily ex
plained ,to the tr1!:ll court its Tefusa1.to~E)t 

1494 

aside the verdict is not error. Delaney v. 
Hartwig, 91 W 412, 64 NW 1035. . . 

'. If the record shows upon what grounds the 
court granted a new trial no presumption in 
favor of its action will be indulged in outside 
of what there appears. Wheeler v. Russell, 
93 W 135, 67 NW 43. ' 

An abuse of discretion will not be attributed 
to the, trial judge in refusing to set aside a 
verdict where each question covers a contro
vertedfact upon which there was .evidence to 
,be considered .by the jury. Austin v. Chicago, 
M; & St. P. R. Co. 93 W 496, 67 NW 1129. 

A new trial cannot .be granted on an affi
davit of a juror that he answered a question 
in a special verdict in a certain way because 
he believed the answer to be immaterial and 
that it . would not preclude recovery by the 
plaintiff. Owen v. Portage Tel. Co. 126 W 
412, 105 NW 924. 

A new trial granted because of an alleged 
i:l'listake of the juror~ in rendering their ver
diCt: is not granted within the discretionary 
power of the circuit court, and the order wili 
be 'reversed where it appears that the effect 
of such order would be to impeach the verdict 
of the jury. Buttetis v. Mifflin M. Co. 133 W 
343; 113 NW 642. 

The constructive denial of a motion for new 
trial will not be deenied to be the exercise 
6f discretion oia' trial court, where' such court 
believing it had jurisdiction after the expira
tion of the term attempted to grant the ino
tion. Kutath v. Gove A. Co. 149 W390, 135 
NW 752. .' . '. . 
:. Where the trial court granted a neW trial 
on the ground of error in its instructions to 
the jury, nbtwithstallding its opinion that the 
verdict accordecj. with justice, such new Hi,al 
was not granted in the diScretion of the court. 
Siegl v. Watson, 181 W 619, 195 NW 867. 
, Counsel may not remain silent while ob
jectionable arguments or remarks are .made 
to the jury. by opposing counsel,. and, after 
verdict, urge the improper remarks as grounds 
for a new trial. A new trial, in such situations, 
will be granted only where the tria.! court im, 
properly refus.ed to sustain objections to the 
method of argument, notwithstanding the ad~ 
monitions of.the court. Basile v. F!).th, 185 
W 646, 201 NW 247. .1 , i 

, ,'1'he assessJ;l1ent of damages in a personal 
injury action is peculiarly for the jury. 'l'he 
q].j.estion of the contributory. negligence of the 
child a few months less than' 7 years of age 
is. for the j).lry under proper instructions. 
Schmidt v. Riess, 186 W 574, 203 NW362 .. 

. f? neW' trial because of .disqualification., of 
a, Juror. ,was properly denIed where counsel 
101' the city and its s1-u;ety, having inform!).tion 
which charged them with notice of the juror's 
possi~ledis9.ualificat~on, acceptedthe jury arid. 
went.on WIth the trIal, both dty and surety 
be~n~ estopped from raising the question after 
VerdICt. Schumacher v. Milwaukee, 209 W, 
43,243 NW'756. . '. . ": 
, 'On appeal from an· order granting a new 
trial,beGause of error ~ommitt~d on the trial, 
tl).e supl'eme court WIll examllle the reco~'d 
for, the. purp9se of deterininiI~g whether .~he 
aSSerted error, because of whIch. a new trIa1 
WllS ,ordered, was' in fact error. (Edwin;ds v: 
MUwatikeeE:, R. & ~. Co. 191 W ,328, ~10 NW 



686, modified.) Where the circuit court on 
appeal from the civil court granted a new 
trial because it was of the opinion that the 
civil court erred in directing a verdict; the or
der granting the new trial was not a discre
tionary order, and on appeal the supreme 
court will re-examine the record for the pur
pose of determining whether the civil court 
erred in directing a verdict. Rusch v. Senti~ 
nel-News Co. 212 W 530,250 NW 405. 

Where a jury with equal particularity finds 
2 inconsistent facts to be true the verdict 
must ,beset aside and a new trial granted. 
Rodaks v,. HeiT, 213 W 310, 251 NW 453. . 
", A guest is not held to that high degree of 
vigilancereqtiired of a drivel' of an automo~ 
bile, but must exercise reasonable care for his 
own saf~ty under all the circumstances; and 
whether a' guest exercised Such care in' a' par
ticular case is generally for the jury. Wheth
er the guest iri this case, who failed to observe 
the' presence of the truck parked on the high
way at night, with which the car in which he 
was riding collided, was contributorily neg~ 
Jigent,' is for the jury. Whether the driver of 
the automobile, who failed to see ,the, truck 
parked on the highway at night in time' ~o 
avo~d a collision, was negligent is for the jury, 
wbere there was a supportable jury find~ng 
that the warning signal ori the rear of ,the 
truck was insufficient, there w:as, no evideric'e 
that the headlights on the autorriobile were 
defective. or inefficieht;' and 'there waS evi~ 
dEmce that the attention of the 'driver Was 
directed to a fhlshli'ght' b'eihg waved in the 
centei' of the highway; hence the trial court 
~rred'lnsetting aside 'a :verdictin f!lVor of the 
drivel': Brothers v. Berg, 214, W 661, ~54 NW 
384. ,!' , " ' 

FindingS that no causal connection existed 
between a motorist'snegUgence and the col,
Hsion ahd that the Inotorist's negligence con
tributed 10% to produce the collision were 
not' so incortsisteht as to require a new trial, 
where inconsistency of findings was referable 
to the j1,lry's confusion of terms rather than 
to perversity. Bodden v. John H. Detter Cof" 
feEiCo. 218 W 451, 261 NW 209 . 
. ', ~emai;ks of plaintiff's counsel tending to ip~ 
sfnuate tpat witnesses forthedefehdant street 
railway cOinpanywel'e vena1.and ll:ot worthy, 
9f.credence, . and arguments referrmg to, the 
defendant as a soulless corporatlOn and as 
having slandered the' plaintiff, although the 
trhilcourt sustained objections and instructed 
the'jury to disregard counsel's statements, are 
so prejudicial as tor~quirea new t'rial" espe: 
cially in view of the excessive award of dam
age's. ' H\lnley v.lY.qIwaukee KR. & L., ,qo .. 
220 W 2~1, 263 Nyv 638. . , . ,., , " " 

Where the court examined a 6-year-old Wit7 

Il~ss but. failed to test tp.ewit~ess' understand, 
i,ng ofthe difference betw:eentruth and,Jalse~ 
hood, and 'the witness' test~monY contained 
grol'lS inaccuraci.es,. failure, to, strike, testimony 
required new tl'lal.·;o~ Groot:v. Vap AI~keren, 
225 W 105, 273 NW 725. " ! ., i 

", Where an order granting a '. new trial was 
reversed on, appeal by ,the plaintiff, a defend, 
ant who had filed a ,cross, complaint against ,a 
cod~fendal1ti b,ut lJ.a:d not. apPealed, Goul<i not 
avail himself of the reversal, but was bound 
py, t~~.,ordeigran,tipg.a ,!1ew.trial, ,so far as it 

270.49 

granted a new trial on the cross complaint. 
Baird v. Edmonds, 226 W 209, 276 NW 306 .• , 

It was highly prejudicial for plaintiff's coun'
sel to argue to the jury that this was 'not a 
lawsuit involving the host but was a lawsuit 
between the plaintiff and the insurance com
pany, since such statement tended to eliminate 
the defendant host from liability for damages 
to the plaintiff and emphasize that the insul'
ance company alone would be liable for the 
damages assessed. Pecor v. Home Ind. Co. 
234 W 407, 291 NW 313. 

An order, specifying that a new trial should 
be granted as between the plaintiff guest and 
the defendant host to permit the jury to' de: 
termine whether the host failed to exercise 
ordinary care which increased the dangel~'Qr 
added a new one to those which the guest as
sumed, must be deemed to have been granted 
for an error on the trial and consequently no 
ctuestion of abuse of discretion is involved and 
the order must be reversed if the new' trial 
was granted on an erroneous view of the law. 
Tracy v. Malmstadt, 236 W 642, 296 NW 87. 

In an action against a city for injuries al~ 
legedly caused by a defective sidewalk, whel'e~ 
in the jury, after being out almost 11 'hours, 
werecljvided 8 to 4 on a question relating to 
the condition of the sidewalk, statements of 
the court intimating that the 8 were' inore 
likely to be right than the 4, and that tile '4 
were therefore not warranted in standing out 
against them, and that the jury would be in a 
cold room all night unless they agreed, con'
stituted prejudicial error where the' jury re'
turned, a unanimous verdict a half hour latei'; 
Mead v. Richland Center, 237 W 537, 297NW 
~9. . ", 

Where the verdict returned inrespect to tM 
arrioul1t of damages for the pain andsufrering 
of a person fatally injured in the instant col~ 
lision was not unanimous, and an erroneous 
instruction that the same 10 jurOl's "must" 
agree to the answers to all of th,e material 
questions in the special verdict was given be': 
fore the jurors entered on their cj.eliberaticins 
and was repeated with positive directions on 2 
occasions when the jury was sent out to reo;
sqme deliberations, the instructions are cori l 

sidered coercive as probably causing the jurQl's 
to believe that no other course was possible, 
and the givihg thereof is considered, prejudic~al 
in the absence of proof clearly showing that 
no such undue influence was exerted thereby. 
(Guth v. Fisher, 213 W 323,. distinguishec1:) 
I~asper v. Kocher, 240 W629, 4 NW (2d)' 1'58'. 

When the ju:ry found that the plaintiff w;is 
free fl~om all negligence, there, was no occa
sion for its further finding that 20% of tHe 
total causal negligence was attributable to 
the plaintiff and such finding amounted to 
nothing; hence, .when the trial cburt' on ida,': 
tions after verdict properly found that the 
plaintiff was contributorily negligent as a m,at: 
tel' oflaw; ,the court could not grant judgni~l1t 
on the basis of the jury's previous ineffechial 
finding on comparative negligence, buta new 
trial was required so that a jury might pails on 
that question. Mahoney v. Thill, 241 W359, '6 
NW'(2d) 239. " ," ' , " 

'Where .defendants in default are timelyi/i 
theIr motion to review a default judgment 'so 
as, t<;> redUce the recov;el;y to the aluount cle~ 
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manded in the complaint, the court is within 
its jurisdiction under 270.49 (1) in reviewing 
the same. Parish v. Awschu Properties, Inc. 
243 W 269, 10 NW (2d) 166. 

When part of a written statement is re
ceivable in evidence and part is not, special ob
jection must be made to the inclusion of the 
part not receivable and the grounds for its ex
clusion given, else the receipt of the statement 
as a whole is not erroneous. Jacobson v. 
Bryan, 244 W 359, 12 NW (2d) 789. 

An instruction imposing on the driver of an 
auto the absolute duty to so limit his rate of 
speed and so control the movement of his ve
hicle as not to injure or endanger any person 
was erroneous, and was prejudicial to the de
fendant host in this case. Culver v. Webb, 244 
W 478, 12 NW (2d) 731. 

Refusal to grant a new trial to the defendant 
not represented by counsel was not error. The 
record showed that trial had been ordered 
despite defendant's lack of counsel only after 
the case had been delayed from time to time 
at defendant's request and she had failed to 
secure counsel to replace counsel whom she 
had dismissed without apparent cause, and 
that her lack of counsel was her fault, and 
that all relevant issues had been considered 
and decided by the trial court, and that de
fendant had not suffered by reason of the lack 
of counsel. Lazich v. Arsenovich, 256 W 296, 
41 NW (2d) 282. 

In an action for damages for assault and 
battery, wherein the defendant did not take 
the stand in his own behalf, the plaintiff's 
questioning of the defendant concerning the 
defendant's conviction for a crime, on call
ing the defendant as an adverse witness, was 
error; and whether the prejudicial effect of 
thus bringing the defendant's criminal history 
to the attention of the jury was so serious as 
to require a new trial was within the sound 
discretion of the trial court, and its order 
granting a new trial was not an abuse of dis
cretion. Alexander v. Meyers, 261 W 384, 52 
NW (2d) 881. 

Where counsel could easily have found out 
before trial whether a teen-age driver whom 
they represented was licensed to drive, but 
merely assumed that he was licensed, and al
lowed a juror to serve who had stated on voir 
dire that he would not be prejudiced against 
a teen-age driver if such driver had a driver's 
license, and counsel made no objection to a 
question asked on the trial as to whether such 
driver was licensed at the time of the collision, 
and did not move for a mistrial when surprised 
by his negative answer but waited for the 
jury's verdict, which was unfavorable, the 
protest in motions after verdict came too late, 
and did not entitle the complaining parties to 
a new trial on the ground of surprise. Briggs 
Transfer Co. v. Farmers Mut. Auto. Ins. Co. 
265 W 369, 61 NW (2d) 305. 
. Where the jury found the defendant's driver 
free from all negligence, but found the plain
tiff's intestate causally negligent, the granting 
of a new trial on the ground that the ques
tions in the special verdict inquiring as to the 
negligence of the plaintiff's intestate were 
duplicitous cannot be sustained, since the 
jury's findings freeing the defendant's driver 
from all negligence required the dismissal of 
the plaintiff's action regardless of any ques-
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tions or findings respecting contributory negli
gence. Starry v. E. W. Wylie Co. 267 W 258, 
64 NW (2d) 833. 

Conduct of a juror in a personal-injury case, 
in meeting with some third person after the 
case had been submitted to the jury and be
fore a verdict was reached, warranted the 
granting of a new trial, even though no one 
may have been prejudiced by the incident. 
Rasmussen v. Miller, .268 W 436, 68 NW (2d) 
16. 

Alleged errors of the trial court in refusing 
to submit a requested question and instruction 
in the special verdict are not properly before 
the supreme court, since the right to raise 
them was not properly preserved by motions 
after verdict. Huffman v. Reinke, 268 W 489, 
67 NW (2d) 871. 

No error by the trial court should be re
viewable as a matter of right on appeal with
out first moving in the trial court for a new 
trial bottomed on such error, if the error is of a 
category that a trial .court could correct by 
granting a new trial. Error by the court in·· 
eludes the giving of an erroneous instruction 
to the jury, the failure to submit a requested 
proper question in a special verdict, and the 
submission of a duplicitous verdict which in
eluded questions which should not have been 
SUbmitted. (Prior rule to the contrary, re
pudiated.) Wells v. Dairyland Mut. Ins. Co. 
274 W 505,80 NW (2d) 380. See also: Peterson 
v. Wingertsman, 14 W (2d) 455, 111 NW (2d) 
436; Kreklow v. Miller, 37 W (2d) 12, 154 NW 
(2d) 243; Simonson v. McInvaille, 42 W (2d) 
346,166 NW (2d) 155; Milwaukee v. Berry, 
44 W (2d) 321, 171 NW (2d) 305; Jonas v. 
Northeastern Mut. Fire Ins. Co. 44 W (2d) 
347, 171 NW (2d) 185; Ampex Corp. v. Sound 
Institute, Inc. 44 W (2d) 674, 172 NW (2d) 170; 
Schuster v. St. Vincent Hospital, 45 W (2d) 
135,172 NW (2d) 421; and Slattery v. Lofy, 45 
W (2d) 155, 172 NW (2d) 341. 

Where, early in the trial, a juror, a member 
of the panel who had been excused, and 2 
witnesses for the plaintiff, both of which wit
nesses were friends and one of whom was a 
friend of the panel member, were seen sitting 
together in the courtroom, talking, for some 8 
minutes at the noon recess and shortly before 
the convening of court, but there was no cir
cumstance suggesting any impropriety in the 
content of the conversation, the court did not 
abuse its discretion in denying a motion for a 
mistrial immediately after the incident nor in 
denying a new trial on that ground after ver
dict. Dostal v. Saint Paul-Mercury Ind. Co. 
4 W (2d) 1, 89 NW (2d) 545. 

Where a witness persisted in giving irrele
vant answers in disregard of warnings of the 
trial court, the court's admonition, to the ef
fect that if the witness instigated or precipi
tated a mistrial he would go to jail "for a good 
long time," although not to be approved, did 
not constitute error of such a prejudicial char
acter as to require a new trial. Smith v. Atco 
Co. 6 W (2d) 371, 94 NW (2d) 697. 

Where it appeared that the matters on 
which a party grounded its motion for a new 
trial had been adequately disposed of on the 
trial or, if involving irregularities or error, 
had resulted in no prejudice to the rights of 
such party, the trial court did not abuse its 
discretion in denying a new trial. Supreme 
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Construction Co. v. Olympic Recreation, 7 W 
(2d) 74, 95 NW (2d) 826, 96 NW (2d) 809. 

Applicable to error in granting a directed 
verdict is the rule that no errol' of the court 
should be reviewable as a matter of right on 
appeal without first moving in the trial court 
for a new trial bottomed on such error, if 
the error is of a category that a trial court 
could correct it by granting a new trial. (Re
served for future decision is the question of 
whether the stated rule should be extended 
to errors committed by a court in a trial to 
the court.) Peterson v. Wingertsman, 14 W 
(2d) 455, 111 NW (2d) 436. 

Objections to specific prejudicial remarks 
of counsel to the jury should be pointed out 
to the trial court on the motion made after 
verdict for a new trial, and the failure to 
do so waives the objection. Presser v. Siesel 
Construction Co. 19 W (2d) 54, 119 NW (2d) 
405. 

A new trial was properly ordered by the 
trial court where the jury disregarded in
structions as to negligence and the verdict 
was defective in that it forced the jury to 
choose between 2 defendants when both could 
have been found negligent. Quick v. Ameri
can Legion 1960 Conv. Corp. 36 W (2d) 130, 
152 NW (2d) 919. 

Defendant could not successfully contend 
that the trial court abused its discretion in 
denying his motion for a new trial based upon 
alleged improprieties of plaintiff's counsel 
in closing argument following the court and 
jury's view of the scene of the accident, where 
neither the transcript of the jury's visit nor 
the allegedly prejudicial remarks were con
tained in the record. Berg v. De Greef, 37 W 
(2d) 226, 155 NW (2d) 7. 

2. Vel'dict Cont1'al'Y to Law 01' the Evidence. 
Awards of excessively small damages are 

an indication of perverseness. Emmons v. 
Sheldon, 26 W 648. 

A motion for a new trial, under sec. 2878, 
R. S. 1878, on the ground that the ver.dict is 
contrary to law and the evidence WIll not 
raise the question of excessive damages. It 
should specifically assign that ground. Slote
man v. Thomas & Wentworth M. Co. 69 W 
499, 34 NW 225. 

Where the jury disregarded the testimony 
of competent witnesses as to value, and 
adopted that of those not shown to have any 
special knowledge on the subject, there was 
no abuse of discretion in granting a new trial. 
Allen v. Milwaukee, 72 W 182, 39 NW 347. 

There is no abuse of discretion in granting 
a new trial on the usual terms on the ground 
that the verdict was against the weight .of 
evidence if the proof is such that OpposI~e 
conclusions may reasonably be drawn from It 
by different persons. Kittner v. Milwaukee & 
N. R. Co. 77 W 1, 45 NW 815. 

If there are no circumstances in a case 
which make the testimony of a plaintiff in
trinsically improbable 01' incredible t.he fact 
that it is contradicted by several WItnesses 
will not warrant the reviewing court in hold
ing that there was errol' in refusing .to set 
aside a verdict in his favor. Hardy v. MIlwau
kee S. R. Co. 89 W 183, 61 NW 771; Adams 
v. Chicago & Northwestern R. Co. 89 W 645, 
62 NW 525. 
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A verdict is to be deemed perverse when 
there is no evidence to support it which the 
jury had a right to believe. Beckel' v. Holm, 
100 W 281, 75 NW 999. 

The trial judge should not set aside the ver
dict and order a new trial because of mere 
doubt on his part as to the correctness of 
the verdict. If, however, he is affirmatively 
convinced that the jury's verdict is contrary 
to the prepondel'ance of the evidence, he 
should set the verdict aside. Pierson v. Citi
zens' T. and T. Co. 135 W 73, 115 NW 336. 

Where the answer to one question in a spe
cial verdict plainly shows that the jury made 
the answer perversely 01' by reason of passion 
or prejudice, the court should set the whole 
verdict aside unless satisfied that the answers 
to the other questions were not affected by 
such perversity, passion or prejudice. State 
Journal P. Co. v. Madison, 148 W 396, 134 
NW 909. 

The mere fact that a verdict may be against 
the testimony of the greater number of wit
nesses does not justify its being set aside 
where it is based upon competent credible 
evidence. Olson v. Holway, 152 W 1, 139 NW 
422. 

A trial court may set aside a second con
curring verdict and grant a new trial on the 
ground that the verdict is against the clear 
preponderance of the evidence and the justice 
of the case. Gross C. Co. v. Milwaukee, 170 
W 467,175 NW 793. 

Where a verdict based on opinion evidence 
does not commend itself to the court as rea
sonable 01' sound, it will not be given the 
weight accorded to a verdict resting upon in
ferences drawn from facts as distinguished 
from mere opinions. Krueger v. Chase, 172 
W 163, 177 NW 510. 

A finding by the jury that the defendant 
suffered no damage, when it was undisputed 
that he sustained damage to the amount of 
$58.40, does not show that the verdict for 
plaintiff was perverse, the jury evidently un
derstanding that the defendant's negligence 
precluded recovery by him and the other find
ings being supported by the evidence. Paul v. 
Pfefferkorn, 172 W 61, 178 NW 247. 

On appeal a finding by the jury must be 
regarded as a verity if the court cannot say 
that it was against the clear preponderance 01' 
great weight of the evidence. Joseph F. 
Rothe F. Co. v. Harding, 180 W 14, 191 NW 
551. 

A verdict is perverse 01' mistaken where it 
found that neither party suffered damage if 
in fact both parties suffered damage. Jef
feries v. Streit, 183 W 298, 197 NW 706. 

Manifest contradiction in the answers to 
the questions of a special verdict requires a 
new trial. Large discrepancies between the 
amounts claimed and the amount found by the 
jury do not, as matter of law, establish fraud. 
Wiesman v. American Ins. Co. 184 W 523, 
199 NW 55, 200 NW 304. 

Where a new trial is denied, if there is any 
credible competent evidence sustaining the 
verdict, the determination of the trial court 
will not be disturbed. Lange v. Olson, 185 
W 657, 202 NW 361. 

In an action for personal injuries the jury 
in answer to the question of damages found 
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so small a sum as to show that the jury was 
actuated by prejudice and passion. The jury 
having also found that the plaintiff was guilty 
of contributory negligence, and the evidence 
on that subject being such that reasonable 
men might come to opposite conclusions, the 
court could not say that the perverseness of 
the jur.y as manifested by its answer on the 
subject of damages did not extend to the de
termination of the question of negligence. 
Olsen v.,Brown, 186 W 179, 202 NW 167. 

Where an action for the death of the driver 
of an auto in a collision was tried separately 
from actions by injured guests in the other 
auto, ,the fact, that under substantially like 
evidence the jury in the first case found the 
deceased not negligent and another jury in the 
second case found him negligent does not re
quire the conclusion that the jury's findings 
in the second case were not supported by the 
evidence. Reardon v. Terrien, 214 W 267, 252 
NW691. 

A jury does not necessarily have to act 
dishonestly or from improper motives to ren
derits verdict perverse; it is sufficient that 
the jury disregarded the court's instructions 
and rendered a verdict clearly contrary to the 
evidence. Grammoll v. Last, 218 W 621, 261 
NW 719. , 
, ,The findings of the jury must stand as veri
ties if there is any credible evidence to sup
port them. ,Fawcett v. Gallery, ,221 W 195, 
265 NW 667. 

To qmstitute a perverse verdict, there must 
be something to warrant a finding that con
sidel'ation ulterior to a reasonably fair appli
cation of the judgment of the jury to the evi
dence, under the instruction by the trial court, 
have controlled the jury. A party, who has 
exercised an election to, accept an amount 
fixed by the trial court in reduction of the 
amount ,of damages awarded by the jury is 
not entitled to a review of the action of the 
courtiri, t1:J.ematter. Brown v. Montgo;mery 
Ward & Co, 221 W 628, 267 NW 292. 
,Where the jury in an automobile collision 

case found the defendant's negligence wholly 
respons(ble for the collision under highly con
troverted; filcts, and in the same verdict, in 
total disregard ,of proper instructions, found 
rip dmnMes Ito 2 of the plaintiffs and only $50 
to, the th~rd plantiff, when the evidence was 
undisputed that each of them had suf~ered 
material d(llnages, the verdict was perverse 
and the granting of a new trial absolutely was 
warranted. Wollangk v.Jurgella, 248 W 178, 
21 NW, (2d) 272, ' i 

, In view of conflicts in the evidence in rela
tion to the issues submitted in the special ver
dict and the jury's findings, the only relief 
which the trial court could grant to the plain
tiff itl respeCt to such findings would have been 
to set aside, the verdict and order a new trial, 
if in the court's judgment the evidence entitled 
the plaintiff to more favorable findings. Leisch 
v. Tigerton L. Co. 250 W 463, 27, NW (2d) 367. 

In ,an action to recover for work performed 
in constructing a roadway, the conflicts and 
corlfusii)l1 in the plaintiff's proof in material 
respe,cts warrant~~nhe' conclusions that there 
was a failure of proof to sustain the amourit 
assessed by the jury, that the jury disregarded 
tn!:) court's' hlstructipns, and that, th,e verdi~t 
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was perverse, so that it was within the dis~ 
cretion of the court to set aside the verdict 
and Ol'der anew trial. Fulkerson v. Risberg, 
253 W 466; 34 NW (2d) 662. 

The weight of the testimony of experts; as 
of other witnesses, is for the jury. (Morrill 
v. Kblllasinski, 256 W 417, 41 NW (2d) 620. 
See also: Chitek v. Horn, 257 W 9,42 NW (2d) 
162, and Richl v. De Quanine, 24 W (2d)' 23; 
127 NW (2d) 788. 
, Where thereis evidence which makes a jury 
issue the court is precluded froi.n changing 
the answers of the jury' ,and ordering judg
ment on the verdict so changed, but where the 
answers are 'against the' gl;eat weight of the 
evidence the' 'court does have discretion to 
grant a new triaL Popko v. Globe Ind. CO. 
258 W 462, 46 NW (2d) 224. " 

An' order gl'antihga new trial in the, inter~ 
est of justice for the stated reason that the 
affirmative a,nswer of the jury to a question 
in the special verclict was contral;Y to, the 
oveiwhe~wing weight or the credible eY1dence, 
,and for other stated :r;ea,sons, constltuted a 
valid and effective order, and it was not neces
sary for the, court to state that the testimony 
in suppoi,t ,of the verdict was faise. Roskom 
Y. Bodart, 260 W 276, 50NW (2d) 451. ,"" " 

,In an action for injuries sustained, by th~ 
plaintiff when' she was thrown or bounced 
while riding as a passenger in the defendanfs 
cab; wherein there ,was, no evidence of the 
cabdriver's ,negligence" except as negligence 
might be inferred from the fact that an injury 
was sustained" the trial court erred in gl'aht
inga new trial in the interest of justice on 
the ground that the jury's findings that the 
cabdriver was not negligent in, respect to 
lookqut or management and control were con
trary to the gl'eat weight· of the evidence. 
Jury findings 'are not required to be in accord 
with the great.weight of the evidence in order 
to stand. Mayer v. Boynton Cab Co. 267, W 
486, 66 NW(2d) 136, 
, "It, is axiomatic: that testimony is to be 
viewed in the light most favorable to Support 
the vei'dict and if any credible testimony so 
yiewed does' sustain the verdict, the verdict 
must stand"" Neinfeldt v.Schultz, 269W 37; 
39, 68 NW (2d) 452, 454. See also: Buckley 
y; Brooks, 217 W 287,258 NW614, and Ebbon 
v. Farmers Mut. Auto. Ins. Co. 254 W 249, 36 
NW (2d) 75.' " 

Where an order granting a new'trial did 
not expresslistate th~ reasons' therefor but 
did'state that the trial' court was convinced 
that' the d~mages were excessive; such sta'te
nierit will be considered on appeal as, being 
theequiv;otlent of a finding that'the damages 
found 'were' not supported' by the evidence. 
Blimg v.Ed. Schuster & Co. 274 W 237; 79 
NW' (2d) 820. ' , ,,' 
" In an, ,~lternativ~ nlotionfoi' a new tl~ial, 
wlliGl1. ,specified 5 grounds in support there,
of, put 116ne, of whiCh specifically referred, to 
a, duplicjtovs' verdict, ,an allegation merely 
tl1at the v~rdict was contrary to the evidence 
andcdnt~ary. tq law was not sufficientiIi,itseIf 
to, prop~rly :raise the is~ue of duplicitous' ver~ 
di,ct';beforE;! the trial court lifter verdict.' Wells 
v .• Daitylim<l Mut.Ins.' Co,. 274 W 505; 80 NW (2d) 380. ,.. .. , , ' '., . , 
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"It is the rule that where human testimony 
is in direct conflict with established physical 
facts and common knowledge, it is incredible 
and will not support the verdict of the jury. 
* * * However, such rule applies only when 
the physical facts are irrefutably established 
and permit of but one inference." Milwaukee 
Auto. Mut. Ins. Co. v. Farmers Mut. Auto. Ins. 
Co. 2 W (2d) 205, 208, 85 NW (2d) 799, 800. 
See also: New Amsterdam Cas. Co. v. Farmers 
Mut. Auto. Ins. Co. 5 W (2d) 646, 94 NW (2d) 
175, and Pagel v. Holewinski, 11 W (2d) 634, 
106 NW (2d) 425. 

When a jury's findings are attacked on ap
peal, particularly when they have had the 
trial court's approval, the supreme court's in
quiry is limited to the issue whether there is 
any credible evidence which, under any rea
sonable view, supports such finding. Olson v. 
Milwaukee Auto. Ins. Co. 266 W 106, 62 NW 
(2d) 549; Maccaux v. Princl, 3 W (2d) 44, 87 
NW (2d) 772; Knosnar v. J. C. Penney Co. 
6 W (2d) 238, 94 NW (2d) 642. 

In passing on contention that answers of 
jury favorable to plaintiff are not supported 
by cl~edible evidence, the evidence must be 
viewed from a standpoint most favorable to 
plaintiff, and it is only necessary to consider 
the testimony which sustains the verdict. 
Smith v. Atco Co. 6 W (2d) 371, 94 NW (2d) 
697. 

Where the jury found no damages for per
sonal injuries but $700 for hospital and medi
cal expenses, the answers were inconsistent 
and the verdict perverse. Feldstein v. Har
rington, 8 W (2d) 569, 99 NW (2d) 694. 

Where several inferences may reasonably 
be drawn from credible evidence and one of 
which will support a claim or contention of 
any party and the others will not, the proper 
inference to be drawn is for the jury. Evjen 
v. Packer City Transit Line, 9 W (2d) 153, 
100 NW (2d) 580. 

The jury could consider that what pain, 
if any, a party suffered was not sufficient to 
be compensated with money, and the jury's 
finding to such effect did not render the ver
dict perverse or the result of passion or preju
dice, bearing in mind also that the jury did 
i'e cognize the party's damages for loss of 
earnings' and discriminated between the dam
age questions, and was uninfluenced by its 
answers to the negligence questions. When a 
jury has absolved a defendant of causal neg
ligence, which finding is supported by cred
ible evidence, the denial of damages or the 
granting of inadequate damages to the plain" 
tiff does not necessarily show prejudice or 
render the verdict perverse. Dickman v. 
Schaeffer, 10 W (2d) 610, 103 NW (2d) 922. 
, If the answer to one material question of 

a special verdict plainly shows that the jury 
made the answer perversely, the trial court 
may well set aside the verdict unless satisfied 
tlHit the answers to the other questions were 
not' affected by such perversity .. Kuentzel v. 
State Farm Mut. Auto. Ins. Co. 12 W (2d) 72, 
106 NW (2d) 324. . 

. When the findings of a jury are attacked on 
appeal, sm;h findings must be examined from 
the standpoint most favorable to them, and 
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the jury's answers to the questions submitted 
must stand if there is credible evidence to sup
port them. Hibner v. Lindauer, 18 W (2d) 
451, 118 NW (2d) 873. 

A jury verdict will not be upset if there is 
any credible evidence which, under any rea
sonable view, fairlY admits of an inference 
supporting the finding. Rodenkirch v. J ohn
son, 9 W (2d) 245, 101 NW (2d) 83; St. Paul F. 
& M. Ins. Co. v. Burchard, 25 W (2d) 288, 130 
NW (2d) 866; Zweifel v. Milwaukee Auto. 
Mut. Ins. Co. 28 W (2d) 249, 137 NW (2d) 6. 

Where, under any reasonable view, credible 
evidence exists to support the jury's appor
tionment of negligence, its finding should not 
be disturbed, since allocation under such cir
cumstances is within the jury's province. Bar
ber v. Oshkosh, 35 W (2d) 751, 151 NW (2d) 
739; Gustin v. Johannes, 36 W (2d) 195, 153 
NW (2d) 70; Berg v. De Greef, 37 W (2d) 226, 
155 NW (2d) 7. See also: Hadjenian v. Sears, 
Roebuck & Co. 4 W (2d) 298, 90 NW (2d) 786; 
;Hollie v. Gilbertson, 38 W (2d) 245, 156 NW 
(2d) 462; Bruno v. Biesocker, 40 W (2d) 305, 
162 NW (2d) 135; and Neider v. Spoehr, 41 W 
(2d) 610, 165 NW (2d) 171. 

In a suit by a former employe against a 
contractor-employer for overtime wages and 
for other remuneration which included an
other cause of action for alleged defamation, 
reduction by the trial coud of awards aggre
gating some $69,000 to $21,500, various an
swers being changed in the process, did not 
support defendant's claim that the verdict 
was perverse, where the record disclosed that 
the trial court correctly determined that while 
the awards were excessive they did not reflect 
passion and prejudice. Lisowski v. Chen
enoff, 37 W (2d) 610, 155 NW (2d) 619. 

In an action to foreclose a mechanics lien 
for the balance due under a construction con
tract, which the owner defended on the ground 
of defective workmanship, counterclaiming 
for \ alleged consequential damages, pervers
ity could not be attributed, to a jury verdict 
in favor of the contractor where there was 
ample credible evidence to sustain a finding 
favoring either side, but, resolving a sharp 
conflict in expert testimony, the jury found 
and the trial court agreed that the contrac
tor's performance was workmanlike. Schultz 
y. Mueller, 39 W (2d) 216, 159 NW (2d) 63. 

Failure of the jury to award damages not
withstanding proof of injury and that they 
were sustained did not, on the state of the 
record, and in light of the jury findings, indi
cate perversity as a matter of law or abuse 
of discretion by the trial court which passed 
upon the issue of perversity and deolined to 
order a new trial. Voeltzke v. Kenosha Me
morial Hospital, 45 W (2d) 271, 172 NW (2d) 
673. 

3. Damages, Excessive 01' Inadequate. 
Awards of damages have been reviewed by 

the supreme court in numerous cases; some of 
the cases, grouped according to subject mat
ter, are cited below. ' 

(1) ,Cases involVing wrongful death, caused 
by negligence: Potter v. Chicago & North
western R. Co. 22 W 615; Castello v.Land-
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wehr, 28 W 523; Even v. Chicago & North
western R. Co. 38 W 613; Hoppe v. Chicago, 
M. & St. P. R. Co. 61 W 357,21 NW 227; John
son v. Chicago & Northwestern R. Co. 64 W 
425,25 NW 223; Schrier v. Milwaukee, L. S. & 
W. R. Co. 65 W 457, 27 NW 167; Mulcairns v. 
Janesville, 67 W 24, 29 NW 565; Annas v. 
Milwaukee & N. R. Co. 67 W 46,30 NW 282; 
Wiltse v. Tilden, 77 W 152, 46 NW 234; Thomp
son v. Johnston Brothers Co. 86 W 576, 57 
NW 298; Bright v. Barnett & Record Co. 88 
W 299, 60 NW 418; Leque v. Madison G. & E. 
Co. 133 W 547, 113 NW 946; Ryan v. Oshkosh 
G. L. Co. 138 W 466, 120 NW 264; Hackett v. 
Wisconsin C. R. Co. 141 W 464, 124 NW 1018; 
West v. Bayfield Mill Co. 149 W 145, 135 NW 
478; Secord v. John Schroeder L. Co. 160 W 
1, 150 NW 971; First Wisconsin Trust Co. v. 
Schmidt, 173 W 477, 180 NW 832; Sharp v. 
Milwaukee E. R. & L. Co. 176 W 340, 187 NW 
198; McGonegal v. Wisconsin G. & E. Co. 178 
W 595, 190 NW 471; Thomas v. Lockwood Oil 
Co. 178 W 599, 190 NW 559; Wasicek v. M. 
Carpenter Baking Co. 179 W 274, 191 NW 
503; Maloney v. Wisconsin P. L. & H. Co. 180 
W 546,193 NW 399; Rogers v. Luryo Furniture 
Co. 193 W 496, 215 NW 216; Schaefer v. Ram
bo, 208 W 421, 243 NW 204; Bump v. Voights, 
212 W 256, 249 NW 508; Warrichaiet v. Stan
dard Oil Co. 213 W 619, 252 NW 187; Erikson 
v. Wisconsin Hydro-Electric Co. 214 W 614, 
254 NW 106; Madison Trust Co. v. Helleckson, 
216 W 443, 257 NW 691; Potter v. Potter, 224 
W 251, 272 NW 34; Kuhle v. Ladwig, 237 W 
147,295 NW 41; Straub v. Schadeberg, 243 W 
257, 10 NW (2d) 146; Zigler v. Kinney, 250 W 
338, 27 NW (2d) 433; Wolfe v. Briggs, 260 W 
443, 50 NW (2d) 680; Johnson v. Sipe, 263 W 
191, 56 NW (2d) 852; Costello v. Schult, 265 W 
243, 61 NW (2d) 296; Wing v. Deppe, 269 W 
633,70 NW (2d) 6; Paul v. Hood, 271 W 278, 73 
NW (2d) 412; Spiegel v. Silver Lake Beach 
Enterprise, 274 W 439, 80 NW (2d) 401; Spang 
v. Schroeder, 275 W 92, 80 NW (2d) 768; Bell
mann v. National Container Corp. 5 W (2d) 
318, 92 NW (2d) 762; Steffes v. Farmers Mut. 
Auto. Ins. Co. 7 W (2d) 321, 96 NW (2d) 501; 
Martell v. Klingman, 11 W (2d) 296, 105 NW 
(2d) 446; Gustafson v. Bertschinger, 12 W (2d) 
630, 108 NW (2d) 273; Mertens v. Lundquist, 
15 W (2d) 540, 113 NW (2d) 149; Vande Hei v. 
Vande Hei, 40 W (2d) 57, 161 NW (2d) 379; 
Crotty v. Bright, 42 W (2d) 440, 167 NW 
(2d) 201. 

(2) Cases involving personal injuries, caused 
by assault and battery: Mechelke v. Bramer, 
59 W 57, 17 NW 682; Draper v. Baker, 61 W 
450, 21 NW 527; Depner v. Thompson, 247 
W 633, 20 NW (2d) 576; Donlea v. Carpenter, 
21 W (2d) 390, 124 NW (2d) 305. 

(3) Cases involving personal injuries, caused 
by negligence: Knowlton v. Milwaukee City 
R. Co. 59 W 278, 18 NW 17; Cummings v. Nat. 
Furnace Co. 60 W 603, 20 NW 665; McLimans 
v. Lancaster, 63 W 596, 23 NW 689; Meracle v. 
Down, 64 W 323, 25 NW 412; Hinton v. Cream 
City R. Co. 65 W 323, 27 NW 147; Schroth v. 
Prescott, 68 W 678, 32 NW 621; Abbot v. Tolli
ver,71 W 64, 36 NW 622; Heddles v. Chicago 
& Northwestern R. Co. 74 W 239, 42 NW 237; 
Waterman v. Chicago & A. R. Co. 82 W 613, 
52 NW 247 and 1136; McCoy v. Milwaukee 
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S. R. Co. 88 W 56, 59 NW 453; Baltzer v. Chi
cago, M. & N. R. Co. 89 W 257, 60 NW 716; 
Heath v. Stewart, 90 W 418, 63 NW 1051; Mc
Mahon v. Eau Claire W. Co. 95 W 640, 70 NW 
829; Beach v. Bird & Wells L. Co. 135 W 550, 
116 NW 245; Wankowski v. Crivitz P. & P. Co. 
137 W 123, 118 NW 643; Airoux v. Baum, 137 
W 197, 118 NW 533; Gay v. Milwaukee E. R. 
& L. Co. 138 W 348, 120 NW 283; Bucher v. 
Wisconsin C. R. Co. 139 W 597, 120 NW 518; 
Schwind v. Chicago, M. & St. P. R. Co. 140 
W 1, 121 NW 639; Ruck v. Milwaukee Brew. 
Co. 148 W 222, 134 NW 914; Callahan v; Chi
cago & Northwestern R. Co. 161 W 288, 154 
NW 449; Murray v. Yellow Cab Co. 180 W 
314, 192 NW 1021; Tomasik v. Lanferman, 
206 W 94, 238 NW 857; Beno v. Peasley, 206 W 
237,239 NW 407; March W. P. Co. v. Babcock 
& Wilcox Co. 207 W 209, 240 NW 392; Wilke 
v. Milwaukee E. R. & L. Co. 209 W 618, 245 
NW 660; Butts v. Ward, 227 W 387, 279 NW 
6; Dunham v. Wisconsin G. & E. Co. 228 W 
250, 280 NW 291; Murphy v. Hotel Pfister, 
Inc. 245 W 211, 13 NW (2d) 927; Mayer v. 
Boynton Cab Co. 267 W 486, 66 NW (2d) 136; 
Frankland v. Peterson, 268 W 394, 67 NW (2d) 
865; Van Matre v. Milwaukee E. R. & T. Co. 
268 W 399,67 NW (2d) 831; Guptill v. Roemer, 
269 W 12, 68 NW (2d) 579, 69 NW (2d) 571; 
Schwartz v. Schneuriger, 269 W 535, 69 NW 
(2d) 756; Wolf v. United Shipping Co. 269 W 
623, 70 NW (2d) 184; Taylor v. Western Cas
ualty & Surety Co. 270 W 408, 71 NW (2d) 
363; Montalto v. Fond du Lac County, 272 W 
552, 76 NW (2d) 279; Blong v. Ed. Schuster & 
Co. 274 W 237,79 NW (2d) 820; Frian v. Craig, 
274 W 550, 89 NW (2d) 808; Pedek v. Wege
mann, 275 W 57,81 NW (2d) 19; Twist v. Aetna 
Casualty & Surety Co. 275 W 174, 81 NW 
(2d) 623; Blaisdell v. Allstate Ins. Co. 1 W 
(2d) 19, 82 NW (2d) 886; Le May v. Marks, 
1 W (2d) 487, 85 NW (2d) 360; Hardee v. Metro
politan Cas. Ins. Co. of N. Y. 2 W (2d) 15, 
85 NW (2d) 785; Schneider v. Neuman, 2 W 
(2d) 160, 85 NW (2d) 813; Sawdey v. Schwenk, 
2 W (2d) 532, 87 NW (2d) 500; Winston v. 
Weiner, 2 W (2d) 584, 87 NW (2d) 292; Bolssen 
v. Heenan, 3 W (2d) 110, 88 NW (2d) 32; Kor
pela v. Redlin, 3 W (2d) 591, 88 NW (2d) 305; 
McCourt v. Algiers, 4 W (2d) 607, 91 NW (2d) 
194; Kincannon v. National Ind. Co. 5 W (2d) 
231,92 NW (2d) 884; Peterson v. Western Cas
ualty & Surety Co. 5 W (2d) 535, 93 NW (2d) 
433; Vandnack v. Crosby, 6 W (2d) 292, 94 
NW (2d) 621; Sennott v. Seeber, 6 W (2d) 590, 
95 NW (2d) 269; Rasmussen v. Richards, 7 W 
(2d) 22, 95 NW (2d) 791; Steffes v. Farmers 
Mut. Auto. Ins. Co. 7 W (2d) 321, 96 NW(2d) 
501; Nolop v. Skemp, 7 W (2d) 462, 96 NW 
(2d) 826; Boughton v, State Farm Mut. Auto. 
Ins. Co. 7 W (2d) 618, 97 NW (2d) 401; Rom
berg v. Nelson, 8 W (2d) 174,98 NW (2d) 379; 
Patterson v. Silverdale Resort, 8 W (2d) 572, 
99 NW (2d) 730; Erdmann v. Wolfe, 9 W (2d) 
307, 101 NW (2d) 44; Rude v. Algiers, 11 W 
(2d) 471, 105 NW (2d) 825; Podoll v. Smith, 
11 W (2d) 583, 106 NW (2d) 332; Bauman v. 
Gilbertson, 11 W (2d) 627, 106 NW (2d) 298' 
Konieczki v. Great Am. Ind. Co. 12 W (2d) 
311, 107 NW (2d) 150; Burmek v. Miller Brew. 
Co. 12 W (2d) 405, 107 NW (2d) 583; Walker v. 
Baker, 13 W (2d) 637, 109 NW (2d) 499; Red-
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dick v. Reddick, 15 W (2d) 37, 112 NW (2d) 
131; Wendel v. Little, 15 W (2d) 52, 112 NW 
(2d) 172; Teufel v. Home Ind. Co. 15 W (2d) 
67, 111 NW (2d) 893; DeLong v. Sagstetter, 
16 W (2d) 390, 114 NW (2d) 788, 116 NW (2d) 
137; Freuen v. Brenner, 16 W (2d) 445, 114 
NW (2d) 782; Yingling v. Tie, 16 W (2d) 474, 
114 NW (2d) 815; Lisowski v. Milwaukee 
Auto. Mut. Ins. Co. 17 W (2d) 499, 117 NW 
(2d) 666; La Vallie v. General Ins. Co. 17 W 
(2d) 522, 117 NW (2d) 703; Rogers v. Adams, 
19 W (2d) 141, 119 NW (2d) 349; Dwyer v. 
Jackson Co. 20 W (2d) 318, 121 NW (2d) 881; 
Lee v. Milwaukee G. L. Co. 20 W (2d) 333, 
122 NW (2d) 374; Allen v. Bonnar, 22 W (2d) 
221, 125 NW (2d) 570; Doolittle v. Western 
States Mut. Ins. Co. 24 W (2d) 135, 128 NW 
(2d) 403; Kablitz v. Hoeft, 25 W (2d) 518, 131 
NW (2d) 346; Moritz v. Allied Am. Mut. Fire 
Ins. Co. 27 W (2d) 13, 133 NW (2d) 235; Ket
terer v. Mael'ker, 28 W (2d) 463, 137 NW (2d) 
385; Gleason v. Gillihan, 32 W (2d) 50, 145 
NW (2d) 90; Ballard v. Lumbel'mens Mut. Cas. 
Co. 33 W (2d) 601, 148 NW (2d) 65; Bentzler 
v. Braun, 34 W (2d) 362, 149 NW (2d) 626; 
Ostreng v. Lowrey, 37 W (2d) 556, 155 NW 
(2d) 558; Dutcher v. Phoenix Ins. Co. 37 W 
(2d) 591, 155 NW (2d) 609; Burke v. Poeschl 
Brothers, Inc. 38 W (2d) 225, 156 1\fW (2d) 378; 
Bash v. Employers Mut. Liability Ins. Co. 
38 W (2d) 440, 157 NW (2d) 634; Michels v. 
Green Giant Co. 41 W (2d) 427, 164 NW (2d) 
217; Lautenschlager v. Hamburg, 41 W (2d) 
623, 165 NW (2d) 129; Schmiedeck v. Gerard, 
42 W (2d) 135, 166 NW (2d) 136; Page v. Am. 
Family Mut. Ins. Co. 42 W (2d) 671, 168 NW 
(2d) 65; Young v. Anaconda American Brass 
Co. 43 W (2d) 36, 168 NW (2d) 112; McCraw 
v. Witynski, 43 W (2d) 313, 168 NW (2d) 537; 
Hillstead v. Smith, 44 W (2d) 560, 171 NW 
(2d) 315; Krause v. Milwaukee Mut. Ins. Co. 
44 W (2d) 590, 172 NW (2d) 181; and Slattery 
v. Lofy, 45 W (2d) 155, 172 NW (2d) 341. 

(4) Cases involving loss of services and so
ciety of injured spouse: Matosian v. Milwau
kee Auto. Ins. Co. 257 W 599, 44 NW (2d) 555; 
Atkinson v. Huber, 268 W 615, 68 NW (2d) 
447; Blong v. Ed. Schuster & Co. 274 W 237, 
79 NW (2d) 820; Bolssen v. Heenan, 3 W (2d) 
110, 88 NW (2d) 32; and Ballard v. Lumber
mens Mut. Cas. Co. 33 W (2d) 601, 148 NW 
(2d) 65. 

(5) Cases involving wrongful ejection of 
passenger from a train: Wightman v. Chicago 
& Northwestern R. Co. 73 W 169, 40 NW 689; 
Phettiplace v. Northern Pacific R. Co. 84 W 
412, 54 NW 1092; Gillen v. Minneapolis, St. P. 
& S. S. M. R. Co. 91 W 633, 65 NW 373; and 
Masterson v. Chicago & Northwestern R. Co. 
102 W 571, 78 NW 757. 

(6) Cases involving defamation: Spear v. 
Hiles, 67 W 350, 30 NW 506; and Lisowski v. 
Chenenoff, 37 W (2d) 610, 155 NW (2d) 619. 

(7) Case involving slander: Templeton v. 
Graves, 59 W 95, 17 NW 672. 

(8) Case involving conspiracy to monopolize 
trade: Murray v. Buell, 74 W 14, 41 NW 1010. 

(9) Case involving damage to realty, caused 
by trespass: Koenigs v. JUng, 73 W 178, 40 
NW 801. 
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Excessively small damages are an indica
tion of perverseness. Emmons v. Sheldon, 
26 W 648. 

An order granting a new trial for excessive 
damages will be reversed if the supreme court 
is of the opinion that the damages were not 
excessive. Duffy v. Chicago & N. W. R. Co. 
34 W 188. 

When the damages awarded are so large or 
so small as to force the conviction that the 
jury have acted under the influence of a per
verted judgment the court may set the verdict 
aside. Templeton v. Graves, 59 W 95, 17 NW 
672. 

Only in a clear case will the verdict in an 
action of tort be set aside on the ground that 
the damages are excessive. Wright v. Ft. 
Howard, 60 W 119, 18 NW 750; Cummings v. 
National F. Co. 60 W 603, 20 NW 665. 

A motion for a new trial on the minutes, 
because the verdict is contrary to law and evi
dence, will not raise the question of excessive 
damages. Slot em an v. Thomas & Wentworth 
M. Co. 69 W 499, 34 NW 225. 

A verdict should not be set aside on the 
ground that it is excessive unless it is so to 
such an extent as to create the belief that the 
jury have been misled either by passion, preju
dice or ignorance. Donovan v. Chicago & N. 
W. R. Co. 93 W 373, 67 NW 721. 

A motion for a new trial must specifically 
assign that the damages are excessive in or
der to raise that question. Duffy v. Radke, 
138 W 38, 119 NW 811. 

"There is no accurate scale by which either 
court or jury can determine damages for pain 
and suffering. They must, however, exercise 
their judgment and discretion." Wasicek v. 
M. Carpenter Baking Co. 179 W 274, 278, 191 
NW 503, 504. See also Helleckson v. Loiselle, 
37 W (2d) 423, 155 NW (2d) 45. 

Where the jury found on sufficient evidence 
that the plaintiff's negligence was equal to the 
defendant's, and the court was of the opinion 
that the evidence would warrant a finding at
tributing to the plaintiff considerably more 
than 50% of the total negligence, that the 
jury was sympathetic toward the plaintiff, 
the court was justified in not setting aside the 
verdict merely because of the inadequacy of 
the damages assessed. Schuster v. Bridgeman, 
225 W 547, 275 NW 440. 

The inadequacy of damages awarded, in or
der to be held perverse, should be of such a 
nature and be sufficient to jUstify the court 
in saying that the verdict was perverse; and 
this must be in the exercise of sound discre
tion. Wagner v. Peiffer, 259 W 566, 49 NW 
(2d) 739. 

With reference to the issue of damages, 
plaintiff could offer the American Experience 
Table on Mortality and defendants then could 
attack the weight of the evidence with testi
mony that the plaintiff was subject to infirmi
ties which would shorten his life below the 
Table's averages. Nolop v. Skemp, 7 W (2d) 
462, 96 NW (2d) 826. 

A court may take judicial notice of figures 
based on life expectancies computed on the 
basis of current statistics and published by 
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responsible government agencies, and include 
such expectancies in instructions to the jury 
in a personal-injury action involving deaths, 
although such figures may show different life 
expectancies at particular ages than those 
shown by the American Experience Table of 
Mortality. Donlea v. Carpenter, 21 W (2d) 
390, 124 NW (2d) 305. 

Inadequate damages by themselves do not 
establish perversity on the part of the jury. 
Wendel v. Little, 15 W (2d) 52, 112 NW (2d) 
172; Ketterer v. Maerker, 28 W (2d) 463, 137 
NW (2d) 385. 

In determining the reasonableness of an 
award in a personal-injury action for loss of 
earnings, the proper test is whether the plain
tiff's capacity to earn has been impaired, al
though the comparison of the earnings before 
the accident is some measure of earning capac
ity. Ballard v. Lumbermens Mut. Cas. Co. 
33 W (2d) 601, 148 NW (2d) 65. 

In a personal injury action by· a woman 
(age 53 years) who, although suffering many 
serious injuries, after the accident returned 
to the same factory employment, resumed the 
same job, performed the same duties at the 
same hourly pay, increased her overall pro
duction, and presented no medical testimony 
which related the residuals of her injuries to 
her ability to continue work, the trial court 
under established rules was justified in set
ting aside as unsupported by the evidence a 
jury award for loss of earning capacity. Neid
er v. Spoehr, 39 W (2d) 552, 159 NW (2d) 587. 

One who is injured in his person may re
cover for any consequent loss or diminution 
of his earning capacity; the proper element of 
damages in such cases is loss of earning power 
(i.e., the permanent impairment of the ability 
to earn money); the burden is on the plaintiff 
to establish to a reasonable certainty the dam
ages sustained; the jury is not allowed to spec
ulate; mere proof of a permanent injury is 
not conclusive evidence of impairment of 
future earning capacity; and there is no fixed 
rule for estimating the amount to be recovered 
for loss or diminution of future earning ca
pacity. The process of ascertaining the 
anlOunt of compensation to be awarded for 
loss of future earnings requires (a) the deter
mination of the extent to which such capacity 
has been diminished, and (b) the fixing of the 
amount of money which will compensate for 
the determined extent of impairment. Ianni 
v. Grain Dealers Mut. Ins. Co. 42 W (2d) 354, 
166 NW (2d) 148. 

In evaluating loss of consortium, loss of 
society and companionship is more important 
than a pecuniary loss or loss of services. Bal
lard v. Lumbermens Mut. Cas. Co. 33 W (2d) 
601, 148 NW (2d) 65. 

4. In the interest of Justice. 
It was not an abuse of discretion for the 

trial court to grant a new trial in the interest 
of justice upon the ground that witnesses for 
the defendant had directly contradicted their 
testimony taken a short time before by the 
plaintiff as adverse witnesses. Schlag v. Chi
cago, M. & St. P. R. Co. 152 W 165, 139 NW 756. 

Granting a new trial in the interests of 
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justice will not be disturbed in the absence of 
a clear abuse of judicial discretion. Fontaine 
v. Fontaine, 205 W 570, 238 NW 410. 

Exercise. of the highly discretionary power 
of granting a new trial in the interests of jus
tice is the only thing that stands between the 
litigant and judgment upon an unjust verdict, 
because if there is any credible evidence to 
support it and it has been approved by the 
trial court, although it may be against the 
great preponderance of the evidence, it must 
be sustained whatever the views of the su.i. 
preme court may be as to its justness or the 
degree of support found in the evidence; but 
trial judges should exercise this great powel' 
with caution and circumspection. Sichling: v. 
Nash M. Co. 207 W 16, 238 NW 843. . 

Improper argument, consisting of a state
ment of plaintiff's counsel that not one of the 
jurors would trade his left hip foi' $30,000, 
justified the trial court in granting a new trial 
in the interests of justice, in view of the higl). 
damages awarded, although the trial judge 
immediately instructed the jury to disregard 
the statement. Larson v. Hanson, 207 W 485, 
242 NW 184. 

Where in an action for alienation of affec~ 
tions the evidence was sufficient to sustain the 
jury's finding that the defendant's conduct 
was the controlling cause of the alienation of 
the affections of the plaintiff's wife, but it ap" 
peared that passion and prejudice affected the 
jury's decision on the issue of damages, and 
that such elements probably affected the 
jury's decision on the principal issue, the trial 
court, instead of merely reducing the award, 
should have granted a new trial absolutely. 
Schweiner v. Kralevetz, 216 W 542, 257 NW 
449. 

Where the answer to a material question of 
a special verdict plainly shows that the jury 
made answer perversely or by reason of pas
sion or prejudice, the court must set aside 
the entire verdict unless the answers to other 
questions were unaffected. Mauermann v. 
Dixon, 217 W 29, 258 NW 352. 

A new trial must be granted in the interest 
of justice where justice has not been done at 
the first trial, as where the verdict is mani
festly wrong in point of discretion as contrary 
to the weight of the evidence. Markowitz v. 
Milwaukee E. R. & L. Co. 224 W 347,271 NW 
380. '" . 

The rule that the granting of a new trial in 
the interest of justice is highly discretionary 
applies to an order of the circuit court revers
ing a judgment of the civil ,court of Milwau
kee county in the interest of justice and re
manding the record with directions to reopen 
the case for the purpose of receiving additional 
evidence on a material issue. Theilacker v. 
Time Ins. Co. 233 W 113, 288 NW 813. 

In an action on contract the couit, after 
verdict, held that the plaintiff could not re
cover on the contract, but that he was en
titled to recover for money had and received 
because the defendant had received the money 
loaned on a note signed by the defendant's 
branch business manager and the plaintiff; 
the defendant moved for a new trial in the in
terest of justice, but not on the ground of sur-
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prise or on the grOlind of newly discovered 
evidence.' He was not entitled to a new trial 
where he made no claim of the existence of 
any facts not in evidence that would show non~ 
receipt of the money by the defendant. Duffy 
v.Scott, 235 W 142, 292 NW 273. 

In an action 'to foreclose a'mortgage bya 
plaintiff who had furnished money'to payoff 
a pr;evious mortgage indebtedness against the 
premis(;)s, whel:e~n the trial c,Durt held that, the 
mortgage was vbid' because forged, the court 
did 'not abuse its discretion in granting ,the 
plaintiff a new' trial in the interest of justice 
to try an issue as to' the right of the plaintiff 
to 'subrogation. HomeOwner's rLoan Corp. v. 
Papara, 235 W 184, 292 NW 281. 
, Where an order for a new 'trial in the 'in

tt!l'est of justi'ce is based' solely' on an erro
neous view of the law by the trial court, the 
order will be' set aside. Schmutzler v. Bran~ 
denb(;)rg, 240 W6, 1 NW (2d) 775; Beattie v: 
Strasser, 240 W 65, 2' NW (2d) 713.' , 
,i, An order granting a new trial o'n, an erro
rieous'view of the law is not a "discretionary 
o):der," and must be revet'sed. Dach v. GE1n~ 
eral Cas. Co. 241 W 34, 4,;NW (2d)170. , 

A new trial in the interest of justice may be 
granted by a trial court, on its -own motion. 
Estate of Noe, 241 W 173,5 NW (2d) 726. 

,The, granting of a hew trial. in the interest 
of justice, unless ,based on an erroneous view 
of the law, will not be disturbed except for 
abuse of discretion. Myhre V.Hessey, 242 W 
638, 9 NW (2d) 106. 

Whether the trial court erred in granting a 
new trial; in the interest of justice, depends on 
whether an examihation of the whole record 
clearly leads to the conclusion that there was 
nothing on which to base the trial court's con~ 
clusion. 'Nowickiv. Northwestern 'Nat.Cas. 
Co. 244 W 632, 12 NW (2d) 918. 

An: order' granting a new trial iri the iriterest 
of justice, in ariaction fot injuries 'sustained 
ina collision of automobiles, where it appeared 
that a jury question clearly existed, that the 
question was properly submitted and that the 
vetdictwas sustained by ample evidence;' is 
not warranted by the fact that the amount of 
damages assessed by the jury may have been 
somewhat inadeq!Uate, i no'perversity being 
established: Dowd v.Pahrier; 245 W, 593, 15 
NW (2d) 809. ' , ' 

The granting of, a new trial in the interest 
of justice is 'high~y discteti~Iiary, and, the'or
del'; although reVIeWable, WIll not be reversed 
bY, 'the supreme court unless it clearly appears 
thiltthete' was an abuse of judicialdiscretion. 
Kies v. Hopper, 247 W208, 19 NW'(2d) '167. 

Ordinarily, an order granting a new trial 
in the interes.tof justice, will be reve~sed o~ly 
where the tnal court dIscloses that ItS actIon 
was based on an erroneous,VieV'l of the law, or 
where a verdict sho~~d hav~been d.irected for 
the patty who prevaIled wIth, the Jury. Burt 
v: Meunier; 252 W 581, 32 NW (2d) 241. ' ~ 

All Ol;der granting a,new triaUnth'e interest 
of ' justice, which w40lly failed to set forth in 
detail therein the reasoIl,$ that prompted ,the 
court to, make it, was invalid and- ineffective 
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and, on appeal therefrom, it must be reversed: 
Buetow v. Hietpas, 253 W 64, 32 NW (2d) ,201. 

Reasons stated in an order granting a new 
trial on the question of damages,'thatin re
spect to damages the verdict yvas perverse 
and reflected bias and prejudice on the part 
of the jllry, that the evidence failed to es~ 
tablish a fair standard as a basis for compen
satio,n of the plaintiff's' wage loss 'and the 
medical proof was so indefinite and uncertain 
in respect to the plaintiff's disability that any 
allowance required' resort to speculation'and 
conjecture, and that a new trial as to' damages 
was in the interest of justice, were sufficient 
to warrant the court's action if the 'record 
disclosed a sufficient basis for the 'reasons; 
The record here did not disclose a sufficient 
basis for the reasons stated by the" trial 
court for granting a new trial on the question 
of damages. Graff v. Hartford Accident & 
Indemnity Co. 258 W 22, 44 NW (2d) 565. 

Where the plaintiff's experienced' counsel 
made no protest when a defense counsel, in 
argument to the jury, allegedly referred to the 
plaintiff's, counsel as not an ordinary lawyer 
but one of Wisconsin's noted criminal lawyers, 
and that he had kept more criminals Qut of 
prison than any other lawyer, and was,now 
demanding heavy and exorbitant damages 
for the plaintiff, the trial court did not err in 
holding that such argument was not prejudi~ 
cial to plaintiff's rights and did not. warrant 
a new trial. Stellmacher v.' Wisco Hardware 
Co. 259 W 310, 48 NW (2d) 392. ' I , 

Where the evidence supported the jury's 
findings that neither driver was negligent, and 
the jury had before it all of the testimony 
which could be adduced, and all of the issues 
were litigated, the trial court was not justi
fied in ordering a new trial in the .'interest of 
justice as between the plaintiff wife and the 
defendant husband and his insurer. Stikl v. 
Williams, 261 W 426, 53 NW' (2d) 440. 
, The court should have granted a new trial 

because of grossly improper' and prejudicial 
argument persistently made to the jury by 
the plaintiff's attorney notwithstanding" the 
objections of the defendant's attorney and ,the 
court's rulings sustaining ,such objections. 
Blank ,v. National Cas. Co. 262 W150" 54 
NW (2d) 185. 

Allegedly imprope!' and prejudicial state~ 
ments by the plaintiff's attorney in argument 
to the jury, in the absence of the trial judge 
and the reporter from the courtroom and 
without any record .made as to what the state
m(;)nts were, required the granting of. the de
~endant's motion for a new trial. Caesar v. 
Wegner, 262 W 429, 55 NW (2d) 371, 

The evidence was insufficient to sustain the 
jury's award of $4,000 for pain and. suffering 
aI;ld disability, 'warranting the granting of a 
new trial in the interest of justice, on tpe 
question of damages. Karsten v" Meis, 263 
W 807, 57 NW (2d) 360. 

A trial court may order a new, trial in the 
interest of justice when a jury'S comparison 
of negligence is against the great, weight of 
the evidence, even though it cam19t be held 
as,a matter of law that one of the tort-feasors 
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was guilty of at least 50 per cent of the total 
negligence. If the reasons for ordering a new 
trial in the interests of justice are set forth 
in a filed written memorandum opinion, an 
incorporation of the reasons in the order by 
reference to the memorandum is a sufficient 
compliance with 270.49 (2). Standing alone, 
the fact that a verdict is against the great 
weight of the evidence is not a ground for a 
new trial. Guptill v. Roemer, 269 W 12, 68 
NW (2d) 579, 69 NW (2d) 571. 

Where a new trial has been ordered in the 
interest of justice, and the record discloses 
that such granting of the new trial was based 
on an erroneous view of the law by the trial 
court, such order constitutes an abuse of dis
cretion. Schill v. Meers, 269 W 653, 70 NW 
(2d) 234. 

The granting of a new trial for error or in 
the interest of justice rests largely in the dis
cretion of the trial court, but such rule does 
not apply where it is clear that the court 
proceeded on an erroneous view of the law. 
Holtz v. Fogarty, 270 W 647, 72 NW (2d) 411. 

In actions by property owners to recover 
damages in several respects for a nuisance 
resulting from the defendant's operation of a 
dump, wherein the trial court granted a new 
trial in the interest of justice on the issue of 
damages only because of failure of proof 
thereon, the court should have granted a new 
trial on all issues raised under the pleadings, 
for the reason that the issues were not sever
able and a new trial, limited to the proof of 
such damages only, would not bring before 
the jury sufficient facts to render a just ver
dict. Nissen v. Donohue, 271 W 318, 73 NW 
(2d) 418. . 

Improper argument to a jury is discussed in 
Pedek v. Wegemann, 275 W 57, 81 NW (2d) 
49. 

Setting forth the reasons for granting a 
new trial in the interests of justice in a 
memorandum decision but not in the order is 
not a compliance with 270.49 (2). Peters v. 
Zimmerman, 275 W 164, 81 NW (2d) 565. 

In a case involving a head-on collision, 
where no question of defendant's lack of 
management and control was submitted, and 
where the evidence would not support a con
clusion that the accident was unavoidable, 
the granting of a new trial in the interest of 
justice was not an abuse of discretion. Wer
ren v. Allied Am. Mut. Fire Ins. Co. 3 W (2d) 
313, 88 NW (2d) 348. 

A new trial may be granted in the interest 
of justice where the jury exonerated a party 
who was clearly guilty of some degree of 
negligence. Wiley v. Fidelity & Casualty Co. 
3 W (2d) 320, 88 NW (2d) 366. 

The trial court may in the exercise of a 
proper discretion order a new trial in the 
interest of justice when a jury's verdict is 
against the great weight of the evidence, even 
though it cannot be held as a matter of law 
that the jury's answer is wrong. Bohlman v. 
Nelson,5 W (2d) 77, 92 NW (2d) 345. 

270.49 (1) applies only to cases where a ver~ 
dict has been rendered by a jury, and not to 
cases where the trial has been by the court 
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without a jury, while 270.49 (2) applies where 
the trial has been by the court without a jury 
as well as to jury trials. Where an order grant
ing a new trial in the interest of justice set 
forth no reasons why the court was prompted 
to make the order or why a new trial would be 
in the interest of justice, and the order did 
not incorporate a sufficient statement of rea
sons by reference, the order must be reversed 
for failure to comply with 270.49 (2). Gillard 
v. Aaberg, 5 W (2d) 216, 92 NW (2d) 856. 

In cases where a new trial has been granted 
in the interest of justice under 270.49 (2), the 
supreme court does not look for evidence to 
sustain the jury's findings but seeks to de
termine whether the trial court abused its 
discretion in ordering a new trial, and the 
supreme court seeks reasons to sustain the 
trial court's finding. A new trial in the inter
est of justice may be ordered when a jury's 
verdict is against the great weight of the 
evidence, even though it cannot be held as a 
matter of law that the jury's answer is wrong. 
The trial court has wide discretion in such 
matters and, although an order so made is 
not beyond review, it will not be reversed 
unless it clearly appears to be an abuse of 
discretion. McFarlin v. Hewitt, 5 W (2d) 
488, 93 NW (2d) 445. 

Where the trial court included the issue of 
damages in a new trial in the interest of jus
tice, such decision should not be reversed un
less the trial court erred as a matter of law 
or abused its discretion, and the order for a 
new trial will not be reversed as constituting 
an abuse of discretion, in the absence of any 
evidence or reason making it unjust to require 
defendant to relitigate the question of dam
ages or why manifest justice demands limi
tation of issues. Wintersberger v. Pioneer Iron 
& Metal Co. 6 W (2d) 69, 94 NW (2d) 136. 

The written decision of the trial court, which 
stated that the court was of the opinion that 
the jury, which apportioned 50% of the causal 
negligence to the injured child, did not un
derstand the lower standard of care required 
of a child who was less than one month over 
6 years of age at the time of the accident, and 
which decision summarized the pertinent evi
dence, sufficiently stated the reasons for 
granting a new trial in the interest of justice 
to comply with the requirements of 270.49 
(2). Bail' v. Staats, 10 W (2d) 70, 102 NW 
(2d) 267. 

Where a child, openly associated with de
fendant and his counsel, was late in the trial 
discovered to be the child of the foreman of 
the jury and this fact was reported to the 
court but no motion for mistrial made, the 
trial court could properly grant a new trial 
in the interest of justice after a verdict find
ing no negligence. O'Connor v. Brahmstead, 
13 W (2d) 432, 108 NW (2d) 920. 

Surprise, as such, is not ground for a new 
trial in the interest of justice. The plaintiff 
had no right to rely on the position taken 
by the defendant on motion for summary 
judgment which was changed at the trial, and 
it was not an abuse of discretion by the trial 
court to refuse a new trial. Becker v. La 
Crosse, 13 W (2d) 542, 109 NW (2d) 102. See 
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also: Davis v. Ruggles, 2 Pin. 477, and Delaney 
v. Brunette, 62 W 615, 23 NW 22. 

Where both plaintiff and defendants sum
moned a certain person as a witness, and de
fendants claimed surprise when such person 
took the stand for the plaintiff and changed 
his story, but counsel for defendants had an 
opportunity and did cross-examine such wit
ness, the surprise thus shown by the defend
ants was not the type of surprise which war
rants the granting of a new trial in the inter
est of justice. Birnamwood Oil Co. v. Arrow
head Asso. 14 W (2d) 657, 112 NW (2d) 185. 

A trial court can properly grant a new trial 
in the interest of justice after a high verdict 
where plaintiff put in evidence of a hearing 
loss although this was not pleaded or covered 
by medical reports exchanged. Bublitz v. 
Lindstrom, 17 W (2d) 608, 117 NW (2d) 636. 

A trial court has the power to grant a new 
trial in the interest of justice because the ver
dict is against the great weight of evidence, 
even though it cannot be held as a matter of 
law that a crucial answer to a question of 
the verdict is wrong in the sense that it is not 
supported by any credible evidence. Brunke 
v. Popp, 21 W (2d) 458, 124 NW (2d) 642. See 
also: Flippin v. Turlock, 24 W (2d) 49,127 
NW (2d) 822, and Pruss v. Strube, 37 W (2d) 
539, 155 NW (2d) 650. 

An order by the trial judge for a new trial 
in the interests of justice which referred only 
to possible resentment of the jury to the dis
missal of the action as to an insurance com
pany defendant was insufficient. Molden
hauer v. Faschingbauer, 25 W (2d) 475, 131 
NW (2d) 290, 132 NW (2d) 576. 

The general rule that an order for a new 
trial in the interests of justice will be reversed 
only where the trial court abused its discre
tion is inapplicable where based on an errol' 
of law. Ford Motor Credit Co. v. Amodt, 29 
W (2d) 441, 139 NW (2d) 6. 

A new trial in the interest of justice is not 
precluded because the evidence is sufficient 
to support the jury's finding, for a trial court 
has wide discretion to order a new trial in the 
interest of justice if the verdict is against the 
great weight and clear preponderance of the, 
evidence, although the evidence is not so in
sufficient as to justify changing the answers 
to the special verdict questions. McPhillips 
v. Blomgren, 30 W (2d) 134, 140 NW (2d) 267. 

While a new trial may be granted under 
270.49 (1), Stats. 1965, in the interests of jus
tice when material evidence which is likely 
to change the result is discovered after trial, 
the newly discovered evidence must meet 
prescribed conditions set forth in established 
rules and laid down by the supreme court as 
guidelines which have for their purpose put
ting a premium on conscientious preparation 
and rightly discouraging haphazard prepara
tion ,for trial. Estate of Javornik, 35 W (2d) 
741, 151 NW (2d) 721. 

Where, under 270.49 (2), a trial court or
ders a new trial in the interest of justice, the 
order must set forth the reasons therefor in 
detail Or incorporate by reference a memo-
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randum decision that does so. Leatherman v. 
Garza, 39 W (2d) 378, 159 NW (2d) 18. 

5. Genemlly. 
A motion on the minutes to set aside the 

verdict and grant a new trial, and the decision 
thereon, are a part of the trial and do not 
require any notice apart from the trial. Han
sen v. Fish, 27 W 636. 

Where the verdict for plaintiff was con
siderably in excess of the amount claimed in 
the complaint, a new trial should not have 
been denied, except upon condition that plain
tiff enter a remittitur for the excess. Manson 
v. Robinson, 37 W 339. 

A second motion for a new trial is barred if 
the first motion be unconditionally denied. 
Hoppe v. Chicago, M. & St. P. R. Co. 61 W 
357, 21 NW 227. 

The general rule is that a new trial should 
be granted only on the terms that the moving 
party shall pay the costs of the former trial. 
qases in which the verdict is perverse or en
tirely unsupported by evidence, or in which 
the court has misdirected the jury as to the 
law of the case, are exceptions to the above 
rule. Schweickhart v. Stuewe, 75 W 157, 43 
NW 722. 

On the reversal of a judgment with leave to 
the trial court, on defendant's application 
showing good cause therefor, to grant a new 
trial, the application should be ex parte, and 
~ot on counter affidavits. McLennan v. Pren
tice, 79 W 488,48 NW 487. 

Where there is no responsibility on the 
successful party for the misconduct of a 
juror in not fully, fairly and truthfully an
swering the questions put to him on his voir 
dire, and such misconduct does not of itself 
render the verdict perverse, a new trial should 
be granted only on condition that the costs of 
the former trial be paid by the moving party. 
Hoffman v. Chicago, M. & St. P. R. Co. 86 W 
471, 56 NW 1093. 

A motion for a new trial suspends all pro
ceedings in the action until it is disposed of. 
Steinhofel v. Chicago, M. & St. P. R. Co. 92 
W 123, 65 NW 852. 

Giving notice or entering a motion for a new 
trial does not stay entry of judgment on the 
verdict. Wheeler v. Russell, 93 W 135, 67 NW 
43. 

It seem,s that in no case can a motion for 
a new trial be made after judgment unless 
joined with a motion to vacate the judgment. 
Bailey v. Costello, 94 W 87, 68 NW 663. 

The. gran.ting of a new. trial rests largely in 
the dIscretIon of the trIal court. Bailey v. 
McCormick, 132 W 498,112 NW 257. 

Where a motion for a new trial is made at 
the same term and before entry of judgment, 
the court may vacate and set aside the judg
ment and grant a new trial without notice. 
Frost v. Meyer, 137 W 255, 118 NW 811. 

A motion for a new trial should state the 
grounds upon which it is based at least as 
specifically as they are mentioned in the stat~ 
ute. Beebe v. Minneapolis, St. P. & S. S. M. 
R. Co. 137 W 269, 118 NW 808. 
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, Where' a motion is made to change an an
swer to: a question hi a ,special verdict and 
also for a new trial and the former motion is 
granted so that the 'motion for a new trial is 
constructively, ,denied, the supreme court on 
reversing the judgment entered on the verdict 
as corrected will remand the case for i a new 
trial, rather than for a judgment on the ,origi
nal verdict. Collier v. Salem, 146 W 106, 130 
NW877. 

Wh'ere the supreme court reversed an o.rder 
of the circuit court granting a new trial after 
the term ,at' which it was made, the circuit 
court cannot after the return ,of the record 
am'end its 'minutes so as, to show the consent 
to, .the decision of the case after the term. 
State 'ex rel.Kurath v. Ludwig, 146 W 385, 
132NW 130. ':, ," ", ," , 
, "A motion for a new trialis only necessary 

to pres~rve for review. errors con1Jllitted' by 
the jury. Errors, commItted by the court can 
bereViewed"without such motion." Sullivan 
v~ Minneapolis, st. P. & S.S. M. R.Co.167 W 
518 524 167 NW 311, 313. See also Strnad' v, 
Co!opel!ative Ins. Mut. 256 W 261, 270, 40 NW 
(2d) 552;558.", . " , 

A failure to deCide a questlOn for a new 
trial within 60 days is a denial of the motion 
of like effect as a denial by formal order. 
N otbohm Y. Pallange, 168 W 225, 169 NW' 557. 

, Sec. 2878, Stats.1921, applies to motions ,for 
~ new trial where special verdicts have beeli 
tflkell:;)md.~u,ch, motions ·n~ad~.in d':le tiin,e 
may be adJourned for hearmg to a hme be
yqnd the 60 days prescribed in the first in
stance. An oral order actually made for su<?h 
adjoUrntpent is as effectual as if ent~redm 
writing. State ex reI: Potrykus v. Schmz, 176 
W 646, 187 NW 743. 

:whei'e .ihe,BO. dayS for 'graritin~ a n~w tr~al 
have expIred WIthout any extenslOn, the tnal 
cPtlrfha() rip jurisdiction to ord~r 'a new trial. 
Prokopovitz 'v. Carl Manthey & Sons Co. 181 
W 401,195 NW 402; Bankers F. Corp. Y. Chris
tensen, 181 W 398, 195 NW 319. 
, In the order extending the time for enter

hiininga' motion for a n.eW trial the cause 
snouldbe 'sta:ted. BorOWICZ v. Hamann, 189 
W 212, 207 NW 426. ' , 

, Failure to decide motions for a new trial 
within 60 days resulted in a constructive, de
nial. ' 'A new trial having been granted the 
supreme court takes jurisdiction only to re
v'ersethe void order. Browll v. Gaulke, 191 W 
347,2iONW 687. " " 

, The supreme court will not reverse an order 
granting a new' trial because on the record .the 
court inight"cOlne toa different concluslOn. 
Stockha:usen v. Oehler, 191 W 403,211 NW 
287. ' ' , 
"Ifa.,party has made timely application, for 

a 'new trial, and the motion is not decided 
within the time prescribed by 270.49; his mo
tion'is deemed denied, but he is entitled to 
review as though the court had in fact denied 
tb.e motion. ,BOl;owicz v. Hamann, 193,W 324, 
21,4 NW 431. ,',' "" ' 

The, granting of. a new trial rests largely in 
the discretion of the, trial, court. Failure to 
impose costs in granting, a new trial raises no 
presumption that the new trial was granted as 
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a matter of right rather than'in the court's 
discretion. Mellor v. Heggaton,205 W 42; 236 
NW 558. 

Where the defendant moved for a new trial 
on the ground ,of the illness of his counsel and 
consequent. inability to ,make a proper pres
entation of ,the ,case, ,the court did not abuse 
its discretion in denying the motion where the 
case had been ably presented by counsel as
sisted by 2 other able, attorneys. Wittenberg 
v. Lehman, 213 W 7, 250 NW 756., 

With respect to' a new trial, although the 
plaintiffs should have provided for the 'at~ 
tendance of ,the drh,er of the car on the .is()ue 
of his agency for the alleged owner, the plain
tiffs are excused from the uS).lal effect of a 
failure in this regard in view of the aSS.llranceS 
given to, their, attorneY by, the attorney for 
the, defendants that the driver would be in, at~ 
tendance. Philip v. Schlager, 214 W 370,253 
NW 394.' " ,,', ' """ 

Where a motion 'fora 'new trial was d'enied 
on May 12 and jvdglllent was entered Ol,l May 
lQ, without notice. ~~ defendants, who on.June 
7 procured permlss~on for further argument 
on w()tion for new trial, :which was ~eard o~i 
June 25, at which plaintIff was prese,nt, and 
pr()c4r~dtimeto file briefs and the cot!.rt e~
t~nded time f9r heating the motion until July 
30, an ol:der' granting a new 'trial onJ uly,.1~ 
was valid. Paulsen v., Gulidersen, 218 W 578; 
260 NW 448. ' " , '" , 

'Ordinarily cl liiotion below for a new ti'ia~ 
is nedessa'ry in ,order to m,ove the SUPl;~:ri).e 
court tq'direct a new' Uial. Ktudwig v. Koepl 
ke1 22q W. 241,270'N~ 79. ," , ' ',' ",,', 

Where the da.mages; are e}ccessive; if the 
record discloses that th~ trial judge, in giving 
tM pj<evailin'g patty an option to take judg~ 
inent ,for a reduced amount or stand 'a liew 
trial, failed to' determine the lowest' amoUllt 
that an' impartial jury properly histru~t~'cl 
'would reasonably fix, the suprenjecourt ;must 
return the case to the trial judge for his fur~ 
ther action in ,the matter unless it can deter
ininefrom the evidence the proper amount: 
Swanson v. Schultz, 223 W 278, 270 NW 43. 

Where the jury found on sufficient eyidel'lCe 
that the plaintiff's negligence was equal to the 
defendant's, and the' court was of the opinion, 
that the evidence would warrant a finding at
tributihg to the plaintiff considerably niot'e, 
than 50 per cent of the total negligence, that 
the jury was sympathetic toward the plaintiff, 
the court was justified in' not setting aside the 
verdict merely, ,because of the inadequacy:of: 
the damages; assessed. Schuster v. Bridgeman\ 
225 W547, 275 NW,440. 

'Where the trial judge did not decide motions 
for a new trial on the judge's minutes 'and On 
newly' discovered evidence within 60 days af" 
tel' verdict and ,did'l1ot make any order'ex·! 
tending the time,' the judge had no power· to 
grant the motion fcir a new,trial·on the min.; 
utes, nbtwithstandingthe attorneys had stipu-I 
lated that the time should be extended for 'ad 
additional :6.o-day 'period, 'since the, s~q.tute 
do.es ,not permit an e~tensionby stipulation, 
rhejudgemaY on his,own motion fol: cause, 
enter an, prderextending the time in whiQ~JQ. 
decide a motion but his action should be evi-



1507 

denced by an effective order. Beck v. Wall
mow, 226 W 652, 277 NW 705. 

Where the plaintiff elected to abide by the 
order granting a new'trial such order must be 
affirmed, irrespective of the plaintiff's' right 
to judgment notwithstanding the verdict. 
Hoar v. Rasmusen, 229 W 509, 282 NW 652. 

The restriction that the' motion must be 
made and heard within 60 days after the ver
dict is rendered is applicable only to motions 
for orders granting a new trial in, conjunction 
with setting aside a verdict. It is notapplica
bleto motions after verdict for other purposes 
or to orders granted otherwise than for a new 
trial. Webster v. Krembs, 230 W 252,282 NW 
564. ' 

The plaintiff desiring to contest the rE!duc
tion of damages awarded by the jury, when 
given opportunity to accept the ,reduction or 
stand a new trial, must reject the reduct~on 
and appeal from the order granting the new 
trial: Nygaard v. Wadhams Oil Co. 231 W 
236, 284 NW 577. , 

On a motion to extend the time, to decide 
a motion for a new trial, where good cause 
was'not shown and where the order extending 
the time did not recite facts which,conlltituted 
a good cause, an order extending the tirrie was 
void. Beck v. Fond du Lac Highway Commit-
tee, 231 W 593, 286 NW 64. ' 

The provision that a motion for anew trial 
made on the minutes must be decided within 
60 days after the verdict is rendered" other
wise the motion will be deemed denied, does 
not apply to a motion for a new trial made on 
affidavits setting up facts dehors the record. 
A motion for a new trial on the ground ,of 
disqualification of a juror, not timely filed, 
could not be "tacked" to a prior motion for 
a new trial on the ground of newly discovered 
evidence, timely filed. Osmundson v. Lang, 
233 W 591, 290 NW 125. 

The power of the trial court, in relation ,to 
reducing excessive verdicts and granting op
tions to accept reduced amounts or stand a 
new trial, is not limited to cases where the 
damages found by the jury are so excessive 
as to show that the jury was misled by preju" 
dice, passion, ignorance or bias: Urban v; 
Anderson, 234 W 280, 291 NW 520. 

Under 270.49 (1) not only must there be good 
cause for extending the time' for hearing and 
deciding amotion for a new trial on the min
utes but the cause must be shown, ahd good 
practice requires t~at the c.ause shou14 appeal' 
in an order extendIng the tIme. A recItal that 
an' extension is granted for causeis not a com· 
pliance with ~he statutt;~, In the a~sen~e of a!t. 
order extendIng the tIme, the trIal court IS 
without jurisdiction to set aside a verdict ahd 
order a new trial on his minutes after th~ 
expiration of the period of 60 days. Anderson 
V. Eggert, 234 W 348, 291 NW 365. ' ,'" 
'Th,eeircuit court is without jurisdIction tci 

grant a: new trial on a motion ori the minutes 
where more than 60 days have' elapsed after' 
the verdict was rendered and no order has 
been made extendi:p.g the time. Volland v. Me" 
Gee, 236 W 358, 294 NW 497,295 NW 635. ,: 

There is no limit on the, power of. the cour,~ 
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to grant successive new trials, but motions for 
a new trial after successive trials are granted 
with greater reluctance where the verdicts are 
concurring. Losching v. Fischer, 237 W 193, 
295 NW 712.· 

See note to 895.045, on comparison of negli
gence,.citing Jackowska-Peterson v. D. Reik & 
Sons,240 W 197, 2 NW (2d) 873. 

Orders for extension made by the trial judge 
at chambers, on his own motion, and not in the 
presence of the parties or their attorneys, 
were not "court orders," and were .Ineffective 
while not filed, and where they were not filed 
until after the expiration of the statutory 60" 
day period, they were ineffective, since the 
trial court then was without jurisdiction to 
authorize an extension; and hence the trial 
court was without jurisdiction later to make 
an .order granting a new trial. yanggen v. 
Wisconsin Michigan P. Co. 241 W 27, 4 NW 
(2d) 130. 

Orders granted by the trial judge in the 
exercise of the discretion conferred upon him 
by the statute will not be reversed by the suo 
preme court unless there has be(;m a clear. or 
gross abuse of 'the discretion; but where it is 
clear that the trial court, j:p. setting aside or 
approving a. verdict, proceed upon an ei:rone
oW; vi,ew of the law, the determination will be 
reversed. Day v. Pauly, 186 W 189, 202 NW 
363; Schmidt v. Chicago & NQrthwestern R. 
Co. 191 W. 184,210 NW 370; ,Kramer v. Bins, 
205 W562, 238 NW 407; Huebner v. Fischer, 
232 W 600, 288NW 254; Goelz v. Knoblauch, 
242 W 186, 7 NW (2d) 420. See also: Schil
linger v. Verona, 85 W 589, 55 NW 1040; 
Wilsonv. Eat! Claire, 89 W47, 61 NW 290; and 
Farley v. Chicago, M. & St. P. R. CO. 89 W 206, 
61NW769. ' . 

Where an alternative motion fora new trial 
was made in connection with a motion for 
judgment and the trial judge granted' the 
motion for judgment without deciding the 
motion for a new trial and the judgment is 
l'eversed, the cause is remanded· for deter
niination by the trial judge of the motion for 
a new trial. Wisconsin Tel. Co. v. Russell, 
242 W 247,7 NW (2d) 825.. ' 

. 269.45 does not apply so as to authorize a 
court to extend the time for hearing a motion 
for a, new trial on the judge's minutes after 
that time has expired. In such case the spe
cial provision in 270.49 (1) governs. Boyle v. 
Larzelere, 245 W 152, 13.NW (2d) 528 . 

. Whe~e the t~ial court granted a new trial 
and reserved actio:p. on motions to, cha:p.ge the 
answers in the special verdict or, to, grant 
juqgment notwithstanding the verdict, its 
action on sU,ch motions more; than 60 days 
after the yerdict was within its power. Teich
milJer v, DuFran,e Moving Co. 254 W 525" 37 
NW (2<l) 83. " . . '" " . , . 

,Where the trial ,court ,Ordered a new trial 
because the verdict was contrary to the evi~ 
dence and in the interest of justice, but stated 
no reasons ip the order and supplied no writ
ten opinion, and the evidence. amply support
ed the verdict, .the order is reversed and the 
cause remanded with directions tci reinstate 
the. verdIct and enter Judgment thereon. 
Bradle v. Juuti, 2q7 W 543, 44 NW (2d) 242. 
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See note to 270.53, citing Matosian v. Mil
waukee Auto. Ins. Co. 257 W 599, 44 NW (2d) 
555. 

Where 2 cases were consolidated for trial, 
and the trial court referred to only one cause 
in its opinion on motions for a new trial but 
the reasoning applied to both, the omission 
was obviously oversight, and the order grant
ing a new trial applied with equal force to 
both cases. Popko v. Globe Ind. Co. 258 W 
462, 46 NW (2d) 224. 

A plaintiff who has elected to take a reduced 
amount of damages rather than a new trial 
may not ask for a review of the trial court's 
action in reducing the award of damages 
when an appeal has been taken by the defend
ant. Rasmussen v. Milwaukee E. R. & T. Co. 
259 W 130, 47 NW (2d) 730. 

A defendant, whose motion for a reduction 
in damages was granted by the trial court 
with an option which the defendant did not 
accept, did not lose its right to an appeal on 
the other issues in the case. Umnus v. Wis
consin P. S. Corp. 260 W 433,51 NW (2d) 42. 

Where damages found by a jury are ex
cessive, the trial court may grant a new trial 
unless the plaintiff exercises the option given 
him by the court to remit the excess and conM 

sents to take judgment for the least amount 
that an unprejudiced jury, properly instruct
ed, would, under the evidence, probably as
sess; but in every such case the proper rule as 
to the measure of damages must be applied. 
Kimball v. Antigo Bldg. Supply Co. 261 W 
619, 53 NW (2d) 701. 

The giving of options to consent to. judg
ment for reduced damages or to submIt to a 
new trial was properly based on the ground 
that the jury's award of damages for the 
plaintiff's loss of earnings and impairment of 
earning capacity was not supported by the 
evidence, and it was not necessary also that 
the excessive award be the result of passion 
or prejudice. The granting of a new trial is 
a highly discretionary action on the part of 
the trial judge, and such action will not be 
disturbed by the supreme court unless it 
clearly appears that there has been an abuse 
of judicial discretion; and likewise as to the 
determination of the trial court in fixing the 
maximum and minimum amounts of damages 
in connection with options. Flatley v. Ameri
can Ins. Co. 262 W 665, 56 NW (2d) 523. 

An order providing that the defendants 
should have the option to pay a reduced 
amount of damages or submit to a new trial 
on such issue, if a judgment for the defendants 
should be reversed on appeal and the plaintiffs 
be permitted to recover, must be treated as 
imposing a condition on the judgment, and 
void under the rule that the court cannot 
render a conditional judgment in an ordinary 
action at law. Coenen v. Van Handel, 269 W 
6, 68 NW (2d) 435. 

Under the requirement of 270.49 (1), that a 
motion for a new trial must be "decided" 
within 60 days after the verdict, an order for a 
new trial is timely made where a written de
cision or opinion of the trial court, determin
ing that the motion for a new trial should 
be granted, is filed with the clerk within 60 
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days after the return of the verdict, even 
though the formal order itself, directing the 
new trial, is not entered until after the 60-day 
period. Guptill v. Roemer, 269 W 12, 68 NW 
(2d) 579, 69 NW (2d) 571. 

Where the trial court ordered a new trial 
on the ground of an excessive award of dam
ages, this was sufficient under 270.49 (2). The 
grounds must be set forth in detail only when 
the new trial is ordered "in the interest of 
justice." Dittman v. Western Casualty & 
Surety Co. 267 W 42, 64 NW (2d) 436. 

When the trial court, reducing the damages 
awarded, sets the reduced amount at the high
est amount which a fair-minded jury properly 
instructed would probably allow, the option to 
accept it or have a new trial must be given 
to the defendant, the plaintiff getting the op
tion only when the court sets the lowest 
amount. McCauley v. International Trading 
Co. 268 W 62, 66 NW (2d) 633. 

Where the trial court, on motions after 
verdict in an action for injuries sustained in 
an automobile collision, reduced the damages 
awarded by the jury and gave to the defend
ants the option of permitting entry of judg
ment on the verdict as so amended, or a new 
trial concerning damages only, a defendant 
who accepted the new trial on damages there
by accepted the findings on liability, and 
waived its right to appeal on those issues. 
Steinfeldt v. Pierce, 2 W (2d) 138, 85 NW 
(2d) 754. 

Where the damages awarded for future 
medical expenses are excessive, but the record 
establishes the maximum amount recoverable 
therefor and that an award of more than such 
amount would be excessive, the defendant 
may be accorded the option of having the 
judgment reduced to such amount or having 
a new trial limited to the issue of damages 
for such item, instead of the court's following 
the customary practice of fixing the least 
amount that an unprejudiced jury properly 
instructed would allow for such item and 
according to the plaintiff the first option of 
either consenting to having the judgment 
reduced to such amount or having a new trial, 
since, in the situation noted, the plaintiff 
suffers no prejudice by not being accorded 
the option of a new trial. Sawdey v. Schwenk, 
2 W (2d) 532, 87 NW (2d) 500. 

Where the jury award was excessive, but 
there was some confusion as to options to be 
offered to the parties in the hope of avoiding a 
new trial as to damages, and the trial court, 
without providing any option, finally deter~ 
mined what it considered was the least 
amount an unprejudiced jury, properly in
structed, would probably assess, and entered 
judgment therefor, but as a matter of fact this 
was about the highest amount that could have 
been sustained, and there was evidence which 
would have supported a much-lower award, 
there should be a new trial on the question of 
damages. Gennrich v. Schrank, 6 W (2d) 87, 
93 NW (2d) 876. 

An order setting forth that a new trial was 
granted on the ground of excessive damages 
sufficiently complied with 270.49 (2). Bough
ton v. State Farm Mut. Auto. Ins. Co. 7 W (2d) 
618, 97 NW (2d) 401. 
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Where an excessive verdict is not due to 
perversity or prejudice, and is not the result 
of error occurring during the course of trial, 
the plaintiff should be granted the option of 
remitting the excess over and above such sum 
as the court determines is the reasonable 
amount of the plaintiff's damages, or of hav
ing a new trial on the issue of damages. 
(Heimlich v. Tabor, 123 W 565, and Campbell 
v. Sutliff, 193 W 370, so far as holding that 
such a rule violates the defendant's constitu
tional right to a trial by jury, overruled.) 
Powers v. Allstate Ins. Co. 10 W (2d) 78, 102 
NW (2d) 393. 

The rule of Powers v. Allstate Ins. Co. 10 
W (2d) 78, applied to compensatory damages, 
extends to punitive damages, so that a trial 
court, in case of an excessive award by the 
jury, has the power to reduce the amount of 
punitive damages to what the court deter
mines is a fair and reasonable amount for such 
kind of damages, and to grant to the party 
entitled to such damages the option to accept 
such amount or have a new trial. In deter
mining whether punitive damages assessed by 
the jury are excessive, consideration should 
be given to the wrongdoer's ability to pay and 
the grievousness of his acts, the degree of ma
licious intention, and potential damage which 
might have been done by such acts as well as 
the actual damage. Malco v. Midwest Alumi
num Sales, 14 W (2d) 57, 109 NW (2d) 516. 

270.49 (1), which is limited to setting aside a 
verdict on specified grounds, is not so re
strictive as to preclude a trial court from 
granting a new trial on other grounds. Peter
son v. Wingertsman, 14 W (2d) 455, 111 NW 
(2d) 436. 

It was not an abuse of discretion for the 
trial court to grant an extension of time on 
its own motion within 60 days after rendition 
of verdict when the court learned that the de
fendants' brief, though filed with the court, 
had not been served on the plaintiffs. Har
weger v. Wilcox, 16 W (2d) 526, 114 NW (2d) 
818. 

A decision on motions after verdict, which 
is given orally from the bench and then tran
scribed and filed with the clerk of court as 
part of the record in the case, constitutes a 
"memorandum decision" within the meaning 
of 270.49 (2), but the memorandum decision 
must be in existence and on file when the or
der incorporating the same is entered. Camp
bell v. Wilson, 18 W (2d) 22, 117 NW (2d) 620. 

See note under 269.46, on review of judg
ments and orders, citing Alberts v. Rzepiejew
ski, 18 W (2d) 252, 118 NW (2d) 172, 119 NW 
(2d) 441. 

The rule of granting an option to the plain
tiff to remit excess damages when the "exces
sive verdict is not due to perversity or preju
dice, and is not the result of error occurring 
during the course of trial," adopted in Powers 
v. Allstate Ins. Co. 10 W (2d) 78, is modified 
by the decision herein to the extent of making 
the rule applicable also to prejudicial errors 
directly related to damages. Spleas v. Mil
waukee & S. T. Corp. 21 W (2d) 635, 124 NW 
(2d) 593. 

The procedure to be followed where the 
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trial judge reduces a verdict is outlined in 
Lucas v. State Farm Mut. Auto. Ins. Co. 17 W 
(2d) 568,117 NW (2d) 660. See also Vasselos v. 
Greek Orthodox Community, 24 W (2d) 376, 
129 NW (2d) 243, where the verdict was for a 
nominal amount. 

A trial court can, within 60 days after ver
dict, extend the time for motion and hearing 
an application for setting aside the verdict 
and granting a new trial on its own motion 
without notice to an adverse party and with
out a supporting affidavit. The cause neces
sary can be shown by recitation in the order 
of facts constituting cause. Weihbrecht v. 
Linzmeyer, 22 W (2d) 372, 126 NW (2d) 44. 

Where a trial court has reviewed the evi
dence and has found a jury verdict awarding 
damages to be excessive and has fixed a re
duced amount therefor, and has determined 
that there should be a new trial on damages 
unless the plaintiff exercises an option to take 
judgment on the reduced amount, the su
preme court will reverse only if it finds an 
abuse of discretion on the part of the trial 
court. Boodry v. Byrne, 22 W (2d) 585, 126 
NW (2d) 503. 

A motion for a new trial filed, argued, and 
orally decided within 60 days of the verdict, 
although not reduced to writing until some 
8 months thereafter, constituted substantial 
compliance with 270.49 (1). Flippin v. Tur
lock, 24 W (2d) 49, 127 NW (2d) 822. 

The court will apply the rule of Powers v. 
Allstate Ins. Co. 10 W (2d) 78, to a case where 
the jury awards inadequate damages. Par
chia v. Parchia, 24 W (2d) 659, 130 NW (2d) 
205. 

If the decision on motion to grant a new 
trial is not announced in open court within 
the statutory allotted time, it will not be 
valid unless the written decision or order of 
the court deciding such motion either is filed 
or otherwise authenticated, or all parties ad
versely affected thereby are notified thereof 
within such period. Graf v. Gerber, 26 W 
(2d) 72, 131 NW (2d) 863. 

Failure to file a motion for a new trial in 
conformity with 270.49 (3) precludes the de
faulting party from urging upon review his 
entitlement thereto as a matter of right. 
Medved v. Medved, 27 W (2d) 496, 135 NW 
(2d) 291. 

An order for a new trial will be sustained 
where the trial court listed several items as 
grounds therefor and also stated "also on the 
general grounds of being in the interests of 
justice". McPhillips v. Blomgren, 30 W (2d) 
134, 140 NW (2d) 267. 

Where a trial court under the rule of Pow
ers v. Allstate Ins. Co. 10 W (2d) 78, reduces 
a verdict below a figure· the supreme court 
believes reasonable, the supreme court will 
set a figure at the bottom of the range of 
reasonableness. This will be done only when 
the supreme court reviews an adjustment by 
the trial court but not when either court ex
amines the jury verdict. Moldenhauer v. 
Faschingbauer, 30 W (2d) 622, 141 NW (2d) 
875. 

A damage verdict which has been approved 
by the trial court will not be disturbed if 
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there exists a reasonable basis for the trial 
court's determination after .resolving any di~ 
reet conflicts in the testimony in favor of, the 
plaintiff.· In deciding whether there is a reason"' 
able basis for the trial court's detetni.ination 
approving a damage verdict, the supreme 
court is aided by the trial court"s analysis of 
the evidence and appraisal of the award. 
Gleason v. Gillihan, 32 W (2d) 50,,145 NW 
(2d) 90. 

lf the verdict is excessive the rule of Pow
ers v. Allstate Ins. Co. 10 W (2d) 78, should 
be applied even though it does not indicate 
passion and prejudice. Tuttlev. Virginia 
Surety Co. 32 W (2d) 665, 146 NW (2d) 400\ 

Where the trial court sustains an award 
of damages, it should state in its memoran
dum opinion its rationale in doing so; if it 
does not the party loses the additional weight 
given to a verdict approved by the trial judge, 
and the supreme court will review the evi
dence, giving no weight to the conclusion of 
the trial judge that the damages are not ex
cessive. Ballard v. Lumbermens Mut.Cas. 
Co. 33 W (2d) 601, 148 NW (2d) 65. 

In applying the rule of Powers v. Allstate 
Ins. Co. 10 W (2d) 78, to an; inadequate award 
of damages with' an option to defendant to 
accept judgment for an increased amount in 
lieu of a new trial, plaintiff cannot success
fully challenge the adequacy of the increased 
award without showing that the trial court 
abused its discretion. ,~Hack v.State~arm 
Mut. Auto. Ins. Co. 37W,(2d) 1,154 NW:(2d) 
320. ' ' , 

Where ,a personal injury damage award 
approved by the trial court is challenged as 
inadequate, the supreme court ,will ~ollow 
the same procedure and apply, the same, cri
teria that it appli,es in cases where it.is 
claimed that an apProved damage award: for 
personal injuries is exces$ive. Helleckson y. 
Loiselle, 37 W (2d) 423, 155 NW ,(2d) 45." 

Reduction by the trial court of an award 
from $7,000 to $3,500 for injuries sustained by 
one of the drivers involved in a collision, and 
reduction of ,an <J.ward of $1,500 (for future 
medical expenses in connection therewith) to 
$650, was not unwarranted, where nope of 
the injuries were of permanent, nature. Bash 
v. Employers Mut., Liability Ins. Co. 38 W 
(2d) 440, 157 NW (2d) 634. 

Since 270.49 (2) contemplates more than a 
statement of an ultimate conclusion, the or
der granting a new trial in the interest of 
justice (because the verdict is against the 
great weight and clear preponderance of the 
evidence) should recite,' or the incorporated 
opinion should contain, the subsidiary rea
sons and basis for, the general statement. 
Loomans v. Milwaukee Mut. Ins. Co. 38 W 
(2d) 656, 158 NW (2d) 318. 

270.49 (1), which requires. that amotion for 
a new trial must be made and heard within 
2 months after the verdict is rendered unless 
the court by order made before the expira'
tion of the 2 months" period ,extends such 
time for cause, means that the court 'must 
also make its decision within said period al
though the order need not be filed within that 
period. Loomans v. Milwaukee Mut. Ins~ Co. 
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38 W (2d) 656, 158 NW (2d) 318. See also Spath 
v. Sereda, 41 W (2d) 448, 164 NW (2d) 246. 

When an order of the trial court granting 
anew trial does not comply with 270.49, the 
supreme court will review the record ,to de
termine whether it should exercise discre
tion under 251.09. Spath v. Sereda, 41'W 
(2d) 448, 164 NW (2d) 246. 

Under the rule of Powers v. Allstate Ins: 
Co., 10 W (2d) 78, there must be a formal 
order setting aside the verdict, (not changing 
answers) and granting a new' trial on the 
damage issue, but both on the condition' tpe 
plaintiff at his option might in lieu thereof 
have a judgment entered on the verdict' for 
the lower amount determined by the court 
if he so notified the court within a specified 
time that he will remit the excess of the, ver
dict. Wells v. National Ind. Co. 41 W (2d) 
1, 162 NW (2d) 562. 

The' rule of Powers v. Allstate Ins. Co.,' 10 
W (2d) 78, extends to punitive damages and 
a trial court has the power to reduce the 
amount of punitive damages deemed exces
sive to what it determines isa fair and rea
sonable amount of such kind ,of damages. 
Jones v. Fisher, 42 W (2d) 209,166 N, W (2d) 
175~ , " 

In applying the rule of Powers v. Allstate 
Ins. Co. 10 W (2d) 78, the trial court must set 
the amount of damages at a figure Which it 
considers to be the most reasonable in view 
of the evidence, and since reasonable men 
may differ, the trial com't's determination 
will be upheld if it falls within the range of 
reasonableness. Crotty v. Bright, 42 W (2d) 
440, 167 NW (2d) 201. " 

Personal injury damage verdicts; supreme 
court rulings since the Powers case. Wilkie, 
47 MLR 368. ' 

Damages: remittitur and additur in Wis
consin: bringing the Powers rule up to ~ate. 
Erdmann; 51 MLR 354. 
. Dealing with excessive verdicts. Hp.nley, 

34 WBB, No.6. 
New trial, because the verdict is contrary 

to the evidence or in the interest of justice 
or both. 1959 WLR 360. 

Judicial and legislative approaches to auto
mobile accident compensation. Martin, 1968 
WLR 527. " 

,270.50 History: 1876 c. 150; R. S. 1878 s. 
2879; Stats. 1898 s. 2879; 1925 c. 4; Stats. 1925 
s. 270.50; 1935 c. 541 s. 160; Sup. Ct. Order, 
17 W (2d) xxi; 1963c. 429. 

Where new evidence consists of testimony 
of a new witness his affidavit must be given 
or its absence explained. Dunbar v. Hollins
head, 10 W 505. 

A motion for a new trial is received with 
great caution. Jalie v. Cardinal, 35 W 118. 

Where evidence is discovered aftet hearing 
but before decision and diligence is shown, 
the court should grant a rehearing. Stewart 
v. Stewart, 41 W 624. 

When the, new evidence does not clearly 
support the issues a new trial should be' re-
fused. Russell v. Loomis, 43 W 545. ' 

When new evidence consists of testimony 
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of'a witness whocommittedperjuty on the 
former trial, ,but" who will give contrary testi
mony, it is error to grant a new trial. Lou
cheine v. Strouse, 49 W 623, 6 NW 360. 

It is error to refuse a new trIal for material 
i1ewly-discov~red evidence and not error to 
grant it for such evidence. Wilson v. Plank; 
41' W94; Smith v. Smith, 51 W 665, 8 NW 868. 
oX motion for, a new trial founded, on the 

complaipt, phonographer's ,minutes and affi
davit,s Ilhdwing the c,haracter bf n!3wevidence 
is sufficient in form. Smith v. Smith, 51 W 
665 8 NW 868:" " ' " , ' ' 
. ,inor<~E;!r refusing to gr~rit ~new tr~al yvill 
notberev,ersed unless theteshmony given on 
the 'trial.is preserved ~n a bill of ,exceptions. 
Cal'roll v. Hangflrtner, ' 66 W511,. 29 NW 210. 
. J;fewlY~Fli~cove,ie4evi<;lence upon pOlnts~ot 
Involved in the, issues nor capable of, belllg 
detennine<;l on a new tri81 ~s not ground, for 
grariting'a new trial. • Brickley v. Mi1w~ukee, 
6~ "yv, (5q~, 32 NW 7;3, , ' , ' ' 
. ,W-here,thc main question was whether ,de

fendant gave an attorney power' to hire the 
plaintiff, ,and the only testimony was that- of 
the attorn.~y,ne:Wly-discover~d eYldence th,ljl.t a 
new witness heard <;tefep.dant gIVe the, attor
ney such,authorlty it was ,:not an, abuse of dis~ 
cretion to set aside a verdict." Smith v. Gro-
yer, ,'i4W 171;,42 NW 11~. ' , ' , 
, ,A new trial ought not to be granted onac
cauntof newly-discovered ,evidence o~ im
peachment. Hooker v; Chicago, M. & St. P. 
R. Co. 76 W 542, 44 NW 1085. 

-A motion for a' new trial was'denied prop
erlywhere the motion was made nearly a year 
after the complaint was dismissed, the reason 
urged being that a witriess present at the trial 
left before he was called to testify; , O'Brien 
v.: Home Ins. Co. 79 W399, 403, 48 NW 714. 

Oriewhohas defended on his own account 
may' not claima'newtrial in order to bring 
in 'per:;;ons, whom' he ,alleges are ultimately 
'table. Thrasher v. Postel, 79 W' 503, 48 NW 
600., ' " ' 

Such evidence is not merely qumulative 
wheuit tends to prove a distinct fact not tes
'tified'tc(at the triaL Bigelow'v. Sickles, 75 
W 427, 44 NW 761; Keeler v. Jacobs, 87 W 
545; 58 NW 1107. ' ',' ' , • 

If the new evidence is merely cumulative 
the order of the co1.ii'tdenyinganew trial will 
not be reversed. Wheeler v. Russell, 93 W 
13567NW43: ' ° 

" cMter judgment 'a new trIal cannot be held 
,un1ess amotion to vacate itbe joined: Wheeler 
V. Russell, 93 W 135, 67'NW 43. ,,; 
, " Some good reason must be s46wn why the 
evidence relied upon was not Offered on the 
trial. Lewis, v. :('iewton~ 93 W405, 67 Nv.r724. 
; <When the motion is based ,upon fraud the 
limitation prescribed by sec. 4222 (7),Stats. 
1898, will govern. Crowns v. Forest L. Co. 102 
W 97, 78 NW433., " ,',,' 

o" A motion' for a ,new trial was" properly 
denied when the newly"discovered evidence 
consisted largely in the;admission:of the plain
tiff and no sUbstantiaLexc1;lseappeared for not 
having such testimony present at ,the trial. 
,Kurtz v.Jel~eff, 104 W 27,80 NW 41.: " 
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--New evidence that a witness, was offered 
money to change her testimOhywithoutshow
ingwho made the offer; and that a; witness 
saw the proponent of a will, themornmg after 
the testator's death, tear up a paper with the 
statement that this was the last, one, and ,to 
"let them look if they want to," 'is not enough 
to secure a new trial. Mueller v. Pew, 127 W 
288, 106 NW 840. , '. , '". '. 

Where there is a dissimilarity, in the, kind 
of evidence the last is not cumula.tive, to' the 
first. Anderson v. Arpin L. Co. 131.W 34, 110 
NW 788. , , " "', _,', 

A new trial will not be granted ,oil,t4e 
production of a letter which was in the letter 
files of the losing party. Kiefer-Hp-essler Co, 
v. Paulus, 149 W453, 135 NW 832. , ,- ,,"., 

An affidavit ,in support of a motion .for a 
new trial, stating that the amant did, not 
learn of the existence of the ,evidenc,e until 
after the term of court becau:;;e .t:!1e persons 
present at a specified conversation had mov,cd 
away and, "none of them had!3ver i~ormed 
affi\l,nt of the facts as to such.col}vers?-~lO:n,1.~~
til recently," did not show the l~eqUl~nte dlh
gence. Weichman v. Kast, 157 'J{ ~lp, 11.7 
NW3!J9.. . '.,','," ", , 

No relief agamst a Judgment ,Can be ha,q ex;
cept pursuant to sec. 2879, oi·sec.2832, qr in 
equity to restrain the enforcement of ap,un
conscionable judgment. ,Gimbe,l v. Wehr, 165 
W 1, 160 l'lW 1080. ' "_' , , 

On a motion' by plaintiff for anew, trial 
on newly-discovered evidence" sucheviqence 
shQuld be construed favorably ,to plaintiff in 
determining whether it would show a' cause 
of action. Welch v. Morton S. Co. 175 W 415, 
184 NW 678. " " ' 

A new trial will not be,grarittld on newlY7 
discovered evidence that 'is me,rely, cumula
tive. It will be denied where there was laclli 
of diligence on the part of ,the' appljc;:ant in 
preparing his, evidence for the .trial, See7 
mann v. Kastner, 176 W 51,186 NW153, " 

To justify the reversal of an order xefusing 
a new trial it should appear that the ,newly
,discovered evidence is of such a character, as 
wo~ld probably change t4e result.ofthetJ,'i;H, 
Miller S.-T. Co. v. Cheshire, 177,W,354, 189 
NW,465. , , ' ," ",',', 

The trial court may grant a new trial O,n 
newly - discov:ered, evidence not;withstanding 
the supreme court has affirmed the judgment. 
Belt L.,R. ,Co. v. Dick, 202 W 608, 233 NW762. 

Gi'anting of a new trial constituted 'an abuse 
of discretion, because plaintiff'sattor.neys, 
when the appeal was heard in the supreme 
court, had knowledge of newly-discovEl:r:ed,ev
idence, but failed to disclose it tO,the court, 
and because plaintiff's attorneys, . having 
knowledge of newly-discovered, evidence, 
should have attempted to bring about dismis" 
sal of the appeal so that the original judgment 
in plaintiff's favor might have been set ,asicie 
and a new trial granted. ScharbiIlig,v. Dahl, 
211 W 436, 248 NW 438., " , " 

Where newly-discovered evidence is imma
terial, or if material is cumulative .andthere 
was not a sufficient showing of diligence on 
defendant's part, a grant ofa new:trial . on 
Jhe ground of newly-discovered evidep.ce;w'~s 
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an abuse of discretion. Toledo S. Co. v. Col
leran, 212 W 502, 250 NW 377. 

The granting or refusing of a new trial on 
the ground of newly-discovered evidence rests 
largely in the sound discretion of the trial 
court. Foreman v. Milwaukee E. R. & L. Co. 
214 W 259, 252 NW 588. 

Where a stipulation was controlling as to 
what findings the court might enter, a new 
trial would not be granted for newly-discov
ered evidence respecting such facts. Thayer 
v. Federal Life Ins. Co. 217 W 282, 258 NW 849. 

The refusal of the trial court to reopen a 
case one month after the. close of the testi
mony to permit an implea:ded tile contractor 
to show the result of an experiment was not 
erroneous, where the proffered evidence was 
only cumulative, and where there had been 
ample time to make experiments and present 
evidence thereof at the trial. Milwaukee Coun
ty v. H. Neidner & Co. 220 W 185, 263 NW 
468, 265 NW 226, 266 NW 238. 

Before a new trial is granted on newly
discovered evidence, the applicant must make 
out a case free from delinquency and show 
that, notwithstanding he used all reasonable 
diligence in preparing his case, the newly
discovered evidence escaped his search. A 
mere statement of diligence or want of negli
gence is not sufficient. Mickoleski v. Beckel', 
252 W 307, 31 NW (2d) 508. 

A statement or admission by a witness that 
he committed perjury on the trial of a cause 
is not a ground for a new trial based on "new
ly-discovered evidence." Mickoleski v. Becker, 
252 W 307,31 NW (2d) 508. 

A rule, that the supreme court may not or
der a new trial on the ground of newly-dis
covered evidence unless it appears that proof 
of the facts offered would compel a different 
conclusion or, at least, that it is reasonably 
probable that a different result would be 
reached on another trial, applies in divorce 
cases as in other civil actions. Starzinski v. 
Starzinski, 263 W 104, 56 NW (2d) 784. 

Before a new trial will be granted on the 
ground of newly-discovered evidence, the evi
dence must have come to the moving party 
after the trial, such party must not have been 
negligent in seeking to discover it, and it must 
be material to the issue and must not be 
merely cumulative to testimony introduced 
at the trial, and it must be reasonably prob
able that a different result would be reached 
on a new trial. Estate of Teasdale, 264 W 1, 
58 NW (2d) 404. 

In the absence of a bill of exceptions, the 
supreme court is without power to consider 
the appellant's affidavits supporting his mo
tion for a new trial on the ground of newly
discovered evidence, since the supreme court 
cannot determine whether the trial court 
erred in denying such motion unless the su
preme court knows what evidence was al
ready before the trial court. Harvey v. Hart
wig, 264 W 639, 60 NW (2d) 377. 

In an action arising out of a head-on col
lision, wherein the jury found the defendant 
free from negli~ence, and wherein a passenger 
in a car followmg the plaintiff's car testified 
that she did not see the defendant's car on the 
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wrong side of the road until after the collision, 
and the driver of such following car, who had 
made similar but unsworn statements before 
the trial to investigators for each party and 
to the plaintiff's counsel, was not called to 
testify, but contacted plaintiff's counsel after 
the trial and told him that she had been mis
taken in her former statements and that she 
had in fact seen the defendant's car across the 
center line of the road just before the colli
sion, the granting of a new trial on the ground 
of newly-discovered evidence was not an 
abuse of discretion. The statements in ques
tion, although contradictory, but made out 
of court and not under oath, did not constitute 
an admission of perjury making the utterer's 
testimony unworthy of belief. Erickson v. 
Clifton, 265 W 236, 61 NW (2d) 329. 

In affidavits in support of a motion for a 
new trial on the ground of newly-discovered 
evidence, general averments as to diligence 
are not sufficient, but the facts should be set 
out so as to negative fault on the part of the 
movant. Estate of Eannelli, 269 W 192, 68 
NW (2d) 791. 

Where the trial court stated in a memoran
dum decision that he had carefully considered 
the filed affidavits and letters in' the light of 
the testimony adduced at the time of the trial 
and even if he construed them most favorably 
to the defendant there would be no change in 
the outcome of the case, it did not err in de
nying a new trial. Schubert v. Midwest 
Broadcasting Co. 1 W (2d) 497, 85 NW (2d) 
449. 

A new trial on the ground of newly-discov
ered evidence may be based on an affiant's 
admission of perjury as a witness at the trial, 
if the facts in the affidavit are corroborated 
by other newly discovered evidence; it is not 
necessary that all the facts stated to be the 
truth in the perjuror's affidavit must be cor
roborated by other newly-discovered evidence 
in order to grant a new trial on this ground, 
but only that the corroboration extend to some 
material aspect thereof. It is mandatory that 
a motion for a new trial founded on newly
discovered evidence, when not supported by 
the papers in the action, must be supported by 
facts sworn to in a duly executed affidavit. 
Dunlavy v. Dairyland Mut. Ins. Co. 21 W (2d) 
105, 124 NW (2d) 73. 

It was not necessary that the affidavits aver 
that there was no negligence in not discover
ing the new evidence before trial, since the 
other facts established by such affidavits 
tended to negative any negligence, and none 
of the counter-affidavits showed any lack of 
due diligence. Dunlavy v. Dairyland Mut. 
Ins. Co. 21 W (2d) 105, 124 NW (2d) 73. 

270.52 History: R. S. 1858 c. 118 s. 30; R. S. 
1878 s. 2881; Stats. 1898 s. 2881; 1925 c. 4; Stats. 
1925 s. 270.52. 

270.53 History: 1856 c. 120 s. 157, 302; R. S. 
1858 c. 132 s. 25; R. S. 1858 c. 140 s. 28; R. S. 
1878 s. 2812, 2882; Stats. 1898 s. 2812, 2882; 
1925 c. 4; Stats. 1925 s. 269.26, 270.53; 1935 c. 
541 s. 140, 162; Stats. 1935 s. 270.53. 

Though special proceedings should be ter
minated by an order, an entry in the form of 
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a judgment granting the proper relief is an 
immaterial error. Auerback v. Marks, 94 W 
668, 69 NW 1001. 

The fact that an order may be enforced as 
a judgment does not make it one. Lewis v. 
Chicago & Northwestern R. Co. 97 W 368, 72 
NW 976. 

An order dismissing an appeal from the ac
tion of a county board is not a judgment. 
Ellis v. Barron County, 120 W 390, 98 NW 232. 

An order dismissing the case for want of 
jurisdiction is not a judgment. Dr. Shoop M. 
Co. v. Schowalter, 120 W 663, 98 NW 940. 

An order dismissing an action for want of 
prosecution is not a judgment. State v. Eigel, 
210 W 275,246 NW 417. 

A judgment is rendered when it is pro
nounced by the court notwithstanding the fact 
that the clerical acts necessary to preserve the 
evidence of the judgment have not been per
formed. Baker v. Baker, 51 W 538,8 NW 289; 
Fulton v. State ex reI. Meiners, 103 W 238, 79 
NW 234; Finlayv. Knickerbocker 1. Co. 104 W 
375,80 NW 436; Allen v. Voje, 114 W 1, 89 NW 
924; German American Bank v. Powell, 121 
W 575, 99 NW 222; Zahorka v. Geith, 129 W 
498, 109 NW 552; Comstock v. Boyle, 134 W 
613, 114 NW 1110; Wehr v. Gimbel Brothers, 
161 W 485, 154 NW 972; State ex re1. Wingen
tel' v. Circuit Court, 211 W 561, 248 NW 413. 

An existing final judgm!;)nt rendered upon 
the merits without fraud or collusion by a 
court of competent jurisdiction upon a matter 
within its jurisdiction is conclusive of the 
rights of the parties and their privies, though 
made on demurrer. Lewko v. Chas. A. Kraus~ 
M. Co. 219 W 6, 261 NW 672. 

The verdict of a jury in a jury case, the 
findings of the court in a court case, as well 
as findings of fact and conclusions of law in 
general, even though they be incorporated in 
the same instrument, are not a part of the 
judgment. Thoenig v. AdaIl].s; 236 W 319, 294 
NW 826. 

An order in a proceeding at the foot of a 
foreclosure judgment was an "order" and not 
a "judgment" within the meaning of 270.53. 
Newlander v. Riverview Realty Co. 238 W 211, 
298 NW603. 

To all intents and purposes the determina
tion establishing the construction of a will in 
response to a petition is a judgment and satis
fies the definition of the term in 270.53 (1). 
Estate of Bosse, 246 W 252, 16 NW (2d) 832. 
See also Estate of Audley, 256 W 433, 41 NW 
(2d) 378. 

A determination of the county court admit
ting a will to probate is a judgment, not an 
order. Will of Wehr, 247 W 98, 18 NW (2d) 
709. 

The mere fact that an order may make a 
final determination as to certain rights of the 
parties does not make it a judgment. Kling 
v. Sommers, 252 W 217, 31 NW (2d) 206. 

A written decision of the trial court, giv
ing the plaintiffs an option to enter judgment 
for reduced amounts of damages by notifying 
the defendant of their acceptance within 10 
days after entry of '~the order herein" or 
stand a new trial, contemplated the signing of 
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formal orders pursuant thereto. The trial 
court did later sign formal orders. The court's 
interpretation of its decision will not be dis
turbed, as against a contention that the de
cision was an "order" so that the defendant 
was entitled to a new trial because the plain
tiffs did not accept the reduced amounts 
within 10 days thereafter although they did 
accept within 10 days after the formal orders. 
A court of general jurisdiction has complete 
control of its orders during the term in 
which they are made or entered, except in 
cases especially covered by statute. Matosian 
v. Milwaukee Auto. Ins. Co. 257 W 599, 44 NW 
(2d) 555. 

In proceedings on an order to show cause 
why a defendant should not be granted relief 
from a default judgment on a note, and, be 
permitted to defend the action, the trial 
court's opinion, so entitled, and reciting the 
contentions of the parties and citing legal au
thorities on the question of permitting the de
fendant to defend the action, was intended to 
be merely an opinion to be followed by a 
formal order to be thereafter drafted, and the 
concluding words, "Defendant's motion must 
be granted," did not amount to a formal direc
tion within the meaning of 270.53 (2), and did 
not make the opinion an "order" on which the 
time for relieving a party therefrom under 
269.46 (1) would run. State ex reI. Chinchil
la Ranch, Inc. v. O'Connell, 261 W 86, 51 NW 
(2d) 714. 

The rule, that it is not within the province 
or power of a court to enter orders or decrees 
without notice, because to do so would be' a 
violation of due process, has reference to or
ders which affect substantive rights, and not 
to mere procedural orders. Briggson v. Viro
qua, 264 W 40, 58 NW (2d) 543. 

Whether a written direction of a court con
stitutes a judgment or an order is not to be 
determined by the designation that the court 
which entered the same may have placed 
thereon. State v. Donohue, 11 W (2d) 517, 
105 NW (2d) 844. 

As used in 270.53 (2), denominating an 01'
der as being every direction of a court or judge 
made or entered in writing and not included 
in a judgment, the word "direction" is not to 
be construed narrowly so as to be confined as 
to an express command but, rather, should be 
interpreted broadly to embrace a ruling or ad
judication as well. A memorandum opinion 
or decision may constitute an order if it in fact 
constitutes the final ruling of the court, but it 
is much the preferable practice for trial courts 
to draft and enter a separate order apart from 
the memorandum decision embodying the ad7 
judication determined on. Estate of Baum
garten, 12 W (2d) 212, 107 NW (2d) 169. 

An order overruling a demurrer and dis
missing the complaint amounts to a final de
termination of the rights of the parties to the 
action, and therefore is in effect a judgment, 
and appealable as such. Last v. Puehler, 19 
W (2d) 291, 120 NW (2d) 120. 

A judgment entered in an action to abate 
a nuisance granting the requested relief, i.e., 
that the nuisance be abated~although requfr
ing the taking of testimony 6 months later on 
the limit,ed issue of whether or not the nui-
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sance had been abated--'-was a final judgment, 
since no unresolved questions remained in re
gard to whether or not there was a nuisance, 
and hence it fully determined the rights of the 
parties. Even assuming that the judgment 
was 'interlocutory, appeal must be taken from 
the judgment within the period specified in 
274.0.1. Participation in the settling of the 
transcript does not constitute a waiver of ob
jection to jurisdiction. Rachlin v. Drath, 26 
W (2d) 321, 132 NW (2d) 581. 

'Res adjudicata and estoppel by ju:dgment; 
Charlos, 82 WBB, No.3. ' 

270.535 History: 1860. c. 264 s. 12, 13; R. S. 
1878 s.2876; Stats. 1898 s. 2876; 1925 c. 4; 
Stats. 1925 s. 270..47; Sup. Ct. Order, 20.4 W 
viii;, Sup. Ct. Order, 17 W (2d) xxi; Stats. 1963 
s. 270..535. ' 

Comment of Judicial Council, 1963: Elim
inates the provision that the time forapprov
ing the ,transcript (formerly settling the bill 
of exceptions) begins to run from service of 
notice of entry of judgment. rRe Order effec~ 
tive Sept. 1, 1963] , 

270.54 History: R. S. 1858 c. 132 s. 26; R. S: 
1878s. 2883; Stats. 1898 s. 2883; 1925 c.4; Stats; 
1925 s. 270..54; Sup.Ct. Order, 217 W x. 

In·a tort action against 3 defendants judg" 
ment may be against one; plaintiff need not 
askto discontinue against the others. Thomp
son v. Reinhard, 11 W 30.6. 

The right exists whether the complaint al
leges a joint or several liability; but its test is 
whether a separate action might have been 
maintained. Van Ness v. Corkins, 12 W 186. 
:, Before the last sentence was enacted in 1897 
interlocutory judgments were unknown to the 
practice; there could be but one final judg
ment. ,St. Clara F. A. v. Delaware Ins. Co. 93 
W 57, ,66 NW 1140.; Hyde v. German Nat. 
Bank, 96 W 40.6, 71 NW 659. 

Where action is brought against defendants 
as copartners, judgment may be rendered 
against one of them notwithstanding the en;. 
tire failure of proof as to partnership liability. 
Little v. Staples, 98 W 344, 73 NW 653. 

'. Where an order is entered which does not 
determine the action and which is thus not 
appealable, but which in effect decides all of 
the issues of the case and leaves judgment to 
be entered later, the entering of an interlocu
tory judgment would be inadvisable. May
nard v. Gi'eenfield, 10.3 W 670., 79 NW 40.7. 

An order discharging a defendant stock
holder upon payment into court of the, par 
value of his stock is not a final or an interlocu~ 
tory judgment. Allen v. Boberg, 10.8 W 282, 
84NW 421. 

Sec. 2883, Stats. 1898, contains the only ex
ception to the rule that defendant in an action 
should have but one final judgment. Egaard 
v.Dahlke, 10.9 W 366,85 NW369. 

A judgment ~ranting divorce from bed and 
board for a limIted period which. was without 
prejudice to the right to apply for an absolute 
divorce if the defendant did not.refrain from 
the use of intoxicating liquors was an inter
loqutory judgment. Lamberton v. LambertOl;l, 
12.5 W 616, 10.4 NW 80.7., . 
, Sec. 2883, Stats. 1898, together with the ap

peal allowed by sec. 3047, provides an ade
quate remedy to review an order staying pro-
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ceedings until the reassessment could be had. 
Land & S. Co. v. South Milwaukee, '127 W284i 
10.6 NW 850.. ,i 

An interlocutory judgment is conclusive'ex
cept as to the matters reserved for further set" 
tlement. Gates v. Paul; 127W 628, 10.7 NW 
492. . ... ' , . 

A judgment for defendant unl!,!ssplaintiff 
shall pay, certain ri:lOneyq~fore its, entJ:y; 'ap~l 
on such payment all right and title ,to beestab
lished in plaintiff, is interlocutory. Maxcy v. 
Simonson, l~D W 650.; 11DNW 80.3. , ' 

A. judgment of divorce from1;Jed' and: boa:rd 
which provided that at the end' of 2 yem's 
either party D:;li'ght proqeed in the action is not 
an interlocutory judgment and the court: ha~ 
no authority to enter an absolute' divorce'at 
the end of that time. Graham v;Grahalh,149 
W 60.2, 136 NW 162. . 

The provisions of sec. 2883, Stilts. 1898, are 
peculiarly applicable inactions to' foreclose 
mechanic's liens. Warr'en & Webster~ Co. 'v. 
Beaumont H. Co. 151 W 1, 138 NW 102,,,: , , 
. A decree liquidating an insolvent 'mutual in~ 
surance corporation, which decree formed the 
basis of the obligation of policyholders; was 
final and bihding on them arid 'not subject to 
collateral attack, though they were not .ex;. 
pressly made parties; the corporation,' to ~all 
legal Intents and purposes, represented them'. 
Such decree, disposing of the: entire matter 'of 
the assessment of poHqyholders, .but leaving 
undetermined matters of computation, was.an 
interlocutory judgm!'!nt anq.. wall, appealaqle. 
Application of Whitman, 186 W 434, 2D1NW 
812. .. . .' ," , .. '. 

The. trial court, in the judgment of fore
closure of the land contract, .could r~serve ,the 
power to extend the period of redemption pre~ 
scribed in the judgment,: and could reserve 
such power so as to be exerCisable at alilter 
term of court. TtJ,e judgment, reserving the 
power to extend the period of redemption, was 
an interlocutory judgment. Security 'S.' Batik 
v. Monona Golf Glub, 213 W 581, 252 N:W 28~. 

An appea~ on June 3,1936, from an interloc" 
utory judgment entered'October 6, 1934; was 
not timely, though final judgment was not en
tered until December 18, 1935. Ricnter 'I: 
Standard Mfg. Co. 224 W 121, 271 NW'14,9H. 

The legislative purpose, in enacting 270.:54, 
authorizing aninterlocutor;v judgment,and in 
allo'wing an appeal therefrom, by 274.0.9 '(I); 
was not to authorize a mere tentative or pro
P9sed judgment .but one which wotildfin?-lly 
dIspose of a portion of the controversy; KICk~ 
apoo Dev. Corp. v. Kickapoo 'Orchard Co. '231 
W 458, 285 NW 354. .' : . , 

An adjUdication that money, received by a 
predeceased legatee from the testator consti" 
tuted· advancements to be offset against 'dis
tributive shares, thereby disposing on the mer~ 
its of the controlling. issues in th,e distribl,ltion 
of, the estate and, leaving. an acco:untto.Pe 
taken on the hearing of .the executor's fip.aJ 
account, was an "inter,locutory judgmerit:~ and 
hence appealable. Esta.te of Pardee" 240. W 
19, l.NW, (2d) 80.3. , '. ,.... . i ,,' , , 

. The legislative p:urpose,.in proviclil1'g]Qr in
terlocutory judgmen.ts, and in.:a,llqwing' ap
peals therefrom uuder 27,to9,n) '. was' .to 
authorize a judgment. which"woul¢!.finally 
dispose' of a portion cif the coritroversy:Win
slow v. Winslow, 257 W 393, 43 NW (2d) 496. 
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In a judgment of divorce the trial court had 
power.to provide that the ma.tter of.alimony 
be left to further determination and as to this 
provision the judgment was interlocutory, 
permitting the court to determine the amount 
and make an award of alimony. more than a 
year after entry of divorce judgment .. ' Schall 
v. Schall, 259 W 412, 49. NW (2d) 429. . 
. Under 270.53 (1), to be effective as a judg

ment, the ruling must be a final detel'mina
tion of the rights of the parties. A proper in
terlocutory judgment must dispose of a por
tion of the controversy, not merely rule on· it 
question of law. What the trial 'judge calls it 
is not controlling. Northland Greyhound 
Lines v. Blinco, 272 W. 29, 74 NW (2d) 796. 

See note td 274.09, on interlocutory judg
ments, citing Dehhartv. Waukesha Bre\ving 
Co; 21 ·.'W (2d) 583, 124 NW (2d) 664,; . 

270.5SHistory: 1856 c.120 s. 41; E; s. i858 
c, 124 s. 11; 1859 c. 91 S" .2; R. $. 187e s. 2884; 
Stats. 1898 s. 2884; 1925c. 4; ,Stats. 1925, s. 
270.55; 1935 c. 541 s. 163. . 

Where'some of the defe11dants jointly an,d 
severallY'lia ble were not served with process 
and a joint judgment against those served was 
taken, the judgment should strictly be several 
judgments and not a single ,judgment ~gainst 
them jointly; but unden sec. 40, ch.; 125, R, S; 
1858, the error may be disregarded on appeal. 
Decker v. ·Trilling, 24 W 610. , . 

The judgment should recite the joint liabil
ity, whom served, what property bound and 
what real estate subject thereto. One joint 
debtor has nO authority to admit service for 
anothmi .. Blackburn 'v. Sweet;38W 578. 
, A determination of a point on appeal by one 
joint debtor is res adjudicata as to all. Bowen 
v;'Hastings, 47 W232, 2 NW301., 

Where action was brought to recover a firm 
debt and only Ol1e partner was served, judg
ment could be entered against the entire 
partnership, enforceable against· the partner 
served and against any partnership ·property. 
Gessner v. ROeming, 135 W 535, 116 NW 171. 
. , In an action again:;;t the partners upon a con
tract in which the summons was served on 
only one partner, judgment may go, if the 
plaintiff recovers, against· all of the partners 
sO far as necessary to' affect the 'partnership 
property: And where in such an' action a 
single defendant appeared and answered by 
way' of counterclaim for all of his cOpartners; 
judgment should be rendered, if he 'recovers 
upon· his counterclaim, in' favor 0{ 'all of his 
copartners. Progress: B. R. Farms v. George. ; 
167 W 228, 167 NW 253. ' ' .' "".' 
.... Where judgment wa's given in the civil 
court. of Milwa.ltke~ county' against the Iws
band alone upon a note signed by himself and 
wife, and an appeal was taken, it Was proper 
upon such appeal to bring the wife in as a 
party pursuant to sec. 2884. Mandelker v. 
qoldsmith, 177 W 245,188 NW 74. 
'. Entry of a, personal' judgment against one 
partner not served in a tort action is' not atl
thorized by sec. 2884. Stangaronev; Jacobs, 
188,"W 20; 205 NW 318. ,. " 

'270.56 History: 1863 c. 16 s. 1, 2; 1865c,'25 
s. 1; R. S. 1878 s. 2885; Stats. 1898 s. ,2885; 1925 
c.·4; Stats.1925 s .. 270.56. . , ;' ',' '.>,' 

Where a verdict was against one defendant 
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and in favor of the other it was irregular to 
enter 2 several judgments; there. should be 
but one 'judgment record. 'Hundhausen v. 
Bond, 36 W 29. 

In an action for goods sold and delivered to 
2 defendants if it appears that. one, but not 
both, is liable the plaintiff may have judg
ment against ,the one liable in the same man
ner as if the action had been commenced 
against him alone. Smith v. Cassell, '70 W 
567,36 NW 386. 

:270 .. 57 liistory: 1856 c. 120s. 18q; R. S. 1858 
c. 132 s. 29;R. S. 1878 s. 2886; Stats. 1898 S. 
2886; 1925c. 4; Stats. 1925 S. 27Q.57. . , . 
. ThO,l,lgh a strict foreclosure be prayed the 

court may decr.eea foreclosure .and sale if the 
facts show this to be the proper remedy. Sage 
v. McLaughlin, 34 W 55p., , .'. . 

S~c.2886,.R. S.1878, applies to equHable as 
well as legal actions, and limits the relief, 
where there is no answer, to the amount de
mand~dJlf the ,complaint. Zwicky v. Haney, 
63W 464,23 NW 577. . . 
Wh~n the defendant answ~rs the court may 

gralft any relief consistent with the complaint 
and embraced within the issue. Edleman v. 
Kidd,65W 18, 26NW 116. '. 
'. Plaintiff is entitled to interest upon unliqui
datec;l.amounts,· although he does not demand 
it, from the commencement of the action, but 
not prior thereto. Whereatt v; Ellis, 68 W 61, 
31 NW 762. . . . . 

In an' action .in aid of attachment levied 
upon real estate, when a conveyance of such 
real estate is found to have been made in good 
faith, the; court cannot retain jurisdiction in 
order to 1;lul;ljectnotes and a mortgage for the 
~urchase money, taken by the grantor at the 
tIme of the purchase, . to the claim of the 
plaintiff. Eyansv.Virgin, 69 W 148, 33 NW 
585. • ;..... . 

There .being no answer, a judgment for a 
mechanic's lien where the complaintask~d 
only judgment for a balance due, but stated 
all. the facts necessary to show a lien, is 
erroneous. McKenzie v. Peck, 74 W 208, 4~ 
NW 247.. . 

. A defendant .against whom no specific relief 
is demanded and who does not answer is not 
b.ound by a judgment. Whit,ehillv. Jacobs, 75 
W 474,44 NW 630... .! . 

If tne complaint in a divorce action demands 
relieffis to alimony and temporary allowances 
only,· a default judgment for a ,division of the 
husband's property is erroneous .. Hoh v. Hoh, 
84W378,54NW 731. . . . 

.' A. ciemurrer to the complaint is a sufficient 
answer to~ustainrelief not demanded. in the 
complaint whE:lre the judgment was rendered 
on no~icein defendant's presence and without 
o.bjectiono~. exception. Viles v. (1reen, 91 W 
217; .64.NW 856. . '" . 
,:Where defelfdant.in a replevin suit ap

pealed frolll justice!s court withdrew his an
swer and -left ,the courtroom it WfiS error to 
permit a subsequent amendment of the com
plaint increasing the value of the property, 
since the case was as if -no answer had been 
f,i1ed: Geer v. Holcomb, 92 W 661, 66 NW 793. 
-. On·a foreclosure where there is no specific 
qeni~nd for deficiency judgment, but only. a 
praYer for general-relief, a portion oUhe judg
lnent 0rdering: a:deficiency- judgment is £1'1'On-
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eous. Such portion of the judgment is there
fore ground of appeal and modification. Wis
consin N. L. Asso. v. Pride, 136 W 102, 116 NW 
637. 

Where husband brought an action for di
vorce and a division of property was made 
awarding a portion to the wife, this was not 
relief granted to the plaintiff within the mean
ing of this section. Lessig v. Lessig, 136 W 
403, 117 NW 792. 

A statement included in the complaint "in 
all to his damage $5,000" was a sufficient de
mand for judgment where the defendant did 
not appear. Phillips v. Portage T. Co. 137 W 
189, 118 NW 539. 

Where an action was brought to foreclose 
a mortgage and it appeared that the mortgage 
had been discharged but that the money had 
not been paid, the court may establish a pur
chase money lien, treating the complaint as 
amended. Latton v. McCarty, 142 W 190, 125 
NW430. 

There can be no recovery on the ground that 
defendant was guilty of gross negligence 
where the complaint asks a recovery on the 
ground of ordinary negligence. Good v. 
Schiltz, 195 W 481, 218 NW 727. 

On the distinction between an erroneous 
judgment and a judgment void for want of 
jurisdiction, see note to 261.01 (general), cit
ing State ex reI. Hammer v. Williams, 209 W 
541, 245 NW 663. 

Sustaining a demurrer to the answer and 
defendant's election to stand upon sufficiency 
of the answer was not equivalent to with
drawal of the answer, as regards whether re
lief granted could exceed relief demanded by 
the complaint. Numbers v. Union M. L. Co. 
211 W 30, 247 NW 442. 

Judgment for an amount in excess of that 
demanded in the complaint did not violate 
270.57 there being an answer interposed and 
the allegations and proof war1'anting the judg
ment rendered. Wauwatosa v. Union Free H. 
S. Dist. 214 W 35,252 NW 351. 
. As a general rule judgments must conform 
to the pleadings, and the relief granted both 
as to character and amount is limited by that 
demanded in the complaint. Estate of Kehl, 
215 W 353, 254 NW 639. 

On recovering on a liquidated claim for the 
return of money paid to apply on the purchase 
price of 2 pl'efabricated houses which the de
fendant failed to deliver by a specified date, 
the plaintiff was entitled as a matter of law 
to interest from the time of the defendant's 
breach, and hence it was unnecessary to de
mand interest in the prayer of the complaint. 
Thayer v. Hyne, 259 W 284, 48 NW (2d) 498. 

The plaintiff, respondent on appeal, may 
not ask for a modification of the judgment so 
as to enjoin any use of the easement by the 
defendants on t.he ground that it is difficult to 
distinguish the increased burden, which the 
judgment enjoined, from the lawful use of the 
easement to which the defendants are enti
tled, where the judgment g1'anted all of the 
relief prayed for by the plaintiff in its com
plaint, and there was no abuse of judicial dis
cretion in the failure of the trial court to en
join the defendants from making any use of 
their easement. S. S. Kresge Co. v. Winkel
man Realty Co. 260 W 372, 50 NW (2d) 920. 

It is not the rule in this state that ho relief 
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can be granted in an independent equitable 
action for relief from a judgment of divorce 
unless the fraud is extrinsic, occurring outside 
the action, and affecting the question of juris
diction. Fraud, such as the commission of 
perjury in an action, resulting in the wrong
doer obtaining a judgment, constitutes a 
wrong which equity may remedy under some 
circumstances. Weber v. Weber, 260 W 420, 
51 NW (2d) 18. 

Neither the trial court nor the jury may 
substitute a different measure of damages for 
the only one that is applicable in the case. 
Kimball v. Antigo Bldg. Supply Co. 261 W 
619, 53 NW (2d) 701. 

A judgment of divorce, even if erroneous as 
to division of property, as granting relief ex
ceeding that demanded in the husband's com
plaint or as violating 247.35, relating to a 
wife's separate property, is not void. Reading 
v. Reading, 268 W 56, 66 NW (2d) 753. 

In actions for fraudulent representations in
ducing a contract the measure of damages is 
the difference between the value of the prop
erty as it was when purchased and what it 
would have been as represented. The price 
paid by the purchaser is relevant evidence on 
the issue of the value of the property if it had 
been as represented. Anderson v. Tri-State 
Home Improvement Co. 268 W 455, 67 NW 
(2d) 853. 

Although the complaint asked for $25,000 
and the jury awarded $27,000, it was not error 
to permit judgment to be entered for the 
amount of the award where there was an an
swer to the complaint, the relief was consist
ent with the case made by the complaint, was 
embraced within the issue, and was supported 
by sufficient credible evidence so that the 
award was not excessive. (Certain language 
in McCartie v. Muth, 230 W 604, and Pietsch 
v. Groholski, 255 W 302, compared and recon
ciled.) Schwartz v. Schneuriger, 269 W 535, 
69 NW (2d) 756. 

The relief granted to the plaintiff, if there 
is no answe1', cannot exceed that which he ha~ 
demanded in his complaint. Linker v. Batavian 
Nat. Bank, 271 W 484, 74 NW (2d) 179. 

The rule as to damages being measured by 
the cost of repairs or the diminution in value 
of the injured structure, whichever is the 
smaller, applies where both factors are in evi
dence, but where the plaintiffs produced evi
dence only as to the cost of repairs it was suf
ficient to support a finding of damages in such 
amount; the burden is not on the plaintiffs to 
produce evidence of diminution in value, but 
is on the defendant, if dissatisfied with dam
ages based on cost of repairs, to show that 
diminution in value was a smaller sum. Engel 
v. Dunn County, 273 W 218, 77 NW (2d) 408. 

Where plaintiff settled her claim with one 
defendant, so that her recovery against the 
other was reduced by half, she could recover 
all her costs against the defendant who re
fused to settle. Petlock v. Kickhafer, 3 W (2d) 
74, 87 NW (2d) 857, 89 NW (2d) 231. 

In order to recover interest, there must be a 
fixed and determinate amount which could 
have been tendered and interest thereby 
stopped; the amount of the claim must be 
known and determined, 01' readily determin
aJ:>le. Smith v. Atco Co. 6 W (2d) 371, 94 NW 
(2d) 697. 
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In actions sounding in damages merely, 
where the law furnishes no legal rule for 
measuring them, the amount to be awarded 
rests largely in the discretion of jury. Sennott 
v. Seeber, 6 W (2d) 590, 95 NW (2d) 269. 

Although Wisconsin is committed to the 
benefit-of-bargain rule, evidence relating to 
out-of-pocket damages should be admitted as 
relevant in fraud cases. Harweger v. Wilcox, 
16 W (2d) 526, 114 NW (2d) 818. 

See note to 269.44, citing Zelof v. Capital 
City Transfer, Inc. 29 W (2d) 384, 139 NW 
(2d) 1. 

270.58 History: 1943 c. 377; Stats. 1943 s. 
270.58; 1957 c. 576; 1959 c. 438; 1961 c. 499; 
1965 c. 603. 

Where the complaint stated a cause of ac
tion against the defendant village marshal in 
his official capacity, the village was properly 
made a party defendant, in view of 260.11 (1) 
and 270.58, the latter of which would make 
the village liable for the payment of a judg
ment as to damages entered against the de
fendant village marshal if found on the trial 
that he was, as alleged, a public officer of the 
village at the time of the assault, and that 
he was acting in his official capacity and in 
good faith. 270.58 was intended to protect, 
among others, police officers, marshals and 
constables, and as to acts involvin~ the per
formance of a governmental functIOn; but it 
does not include acts of a sheriff, since sec. 4, 
art. VI, provides that a county shall never be 
held responsible for the acts of the sheriff. 
Larson v. Le'ster, 259 W 440, 49 NW (2d) 414. 

A patrolman on a police force of a city, 
who discharged a shotgun resulting in in
juries to the plaintiff, was a "public officer" 
within the meaning of this section providing 
that where the defendant in any action, ex
cept in actions for false arrest, is a "public 
officer" proceeded against in his official ca
pacity and found to have acted in good faith, 
the judgment as to damages entered against 
him shall be paid by the state or political sub
division of which he is an officer. Matczak v. 
Mathews, 265 W 1, 60 NW (2d) 352. 

See note to 895.43, citing Strong v. Milwau
kee, 38 W (2d) 564, 157 NW (2d) 619. 

The legislative history of the 1965 amend
ment to 270.58, which included the state as a 
backstop for any judgment that might be 
taken against its tortiously culpable employes, 
makes it manifest that it was not contem
plated to thereby authorize direct suit against 
the state without its consent or to expose it to 
any new substantive liability. Forseth v. 
Sweet, 38 W (2d) 676, 158 NW (2d) 370. 

Pursuant to sec. 4, art. VI, the county can
not be made liable for the acts of the sheriff 
or his undersheriff or deputies. But the state, 
county, or other municipality is liable under 
270.58 for damages caused by other officers in 
negligently setting up a roadblock, if done in 
good faith. Such officer cannot bind his gov
ernmental unit by promising that it will take 
care of any damages to commandeered prop
erty. 45 Atty. Gen. 152. 

270.59 History: 1856 c. 120 s. 187; R. S. 1858 
c. 132 s. 31; 1869 c. 124; R. S. 1878 s. 2888; 
Stats. 1898 s. 2888; 1925 c. 4; Stats. 1925 s. 
270.59; Sup. Ct. Order, 212 W xvii; Sup. Ct. 
Order, 229 W vii. . 

270.59 

On return of property to defendant see 
notes to 265.06. 

Where the property has been delivered to 
the plaintiff and the defendant prevails and 
waives a return, and takes judgment for the 
value, execution cannot issue against the body 
of the plaintiff for satisfaction of such judg
ment. Pomeroy v. Crocker, 3 Pin. 378. 

The right to take a personal judgment 
against the plaintiff if a return cannot be had 
is for the defendant's benefit and may be 
waived by him. A judgment without such al
ternative is valid as to the plaintiff. Morrison 
v. Austin, 14 W 601. 

If judgment be taken only for a return, 
when it might have been for the value also, 
plaintiff not being prejudiced thereby, it is 
good. Morrison v. Austin, 14 W 601. . 

When a plaintiff in replevin is nonsuited on 
the ground that the property replevied had 
never been in the possession of the defendant· 
the latter is not entitled to judgment for a re~ 
turn of the property or for its value. Galla
gher v. Bishop, 15 W 276. 

Equitable conditions cannot be inserted in 
such judgment, as, that the plaintiff recover 
possession unless within a certain time a 
mortgage which he holds be satisfied. Rose v. 
Tolly, 15 W 443. 

If defendant claim a return in his answer 
judgment must be in the alternative for a re~ 
turn or for the value if a return ~annot be 
had. Smith v. Coolbaugh, 19 W 106. 

The value of the interest of an officer under 
a writ is the amount of the execution, interest 
and costs. Booth v. Ableman, 20 W 21, 602. 

Where the verdict finds the parties are ten
ants in common, possession may be awarded 
to one of them if there is an agreement to that 
effect between them. Newton v. Gardner 24 
W232. ' 

In replevin for property converted by mis" 
take and its form changed by defendant's la
bor, the value to be fixed does not include the 
result of such labor. Single v. Schneider, 24 
W 299; Hungerford v. Redford, 29 W 345 and 
30 W 570. 

Afte~ a par~y has become the purchaser on 
executIOn he IS then the general owner and is 
entitled to judgment for the total value. Wins
low v. Urquhart, 44 W 197. 

If defendant does not claim a return of the 
property in the answer he is entitled to a judg
ment for its value if successful. Kloety v 
Delles, 45 W 484. . 

To authorize plaintiff to have judgment for 
the value he need not have waived a return 
but the option may be exercised at the tim~ 
of taking judgment. Reiss v. Delles, 45 W 662. 

A defect in the judgment for want of a di
rection to return the property is not prejudi
cial to the plaintiff, and he can take no ad
v~ntage thereof. Wheeler & Wilson M. Co. v. 
Tletzlaff, 53 W 211, 10 NW 155. . 

It is necessary to a complete determination 
of an action of replevin, in case the property 
has been delivered to the plaintiff and the de
fendant by his answer claims a return thereof 
and the jury finds that a part of the property 
so replevied and delivered to the plaintiff be
longs to the plaintiff and that another part 
belongs to the defendant, that the value of 
each part shall be found by the jury and that 
they shall assess the damages of the plaintiff 
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for the part found to belong to him, and assess 
the damages due to the defendant by the tak
ing and withholding of that part found to be
long to him, and the judgment must be entered 
in favor of each party in accordance with the 
verdict. Lanyon v. Woodward j 65 W 543, 27 
NW 337. . ". ..'.' 

If a nonsuit is granted on the· trial of an 
appeal from a justice's court by defendant jn 
replevin, an affirmative ,judgment. may, ,be 
rendered for the redelivery of the ,property 
or its. value and damages for detention. Fu
gina v. Brownlie, 65 W.628, 27 NW 408. ,. 

If plaintiff, not having procureda.delivery 
of the property, elects, upon the trial; to take 
judgment for its value without objection by 
defendant, he is entitled, if he recover, to. an 
absolute judgment for such value. Tuckwood 
v. Hanthorn, 67 W 326, 30 NW 705., , 

A party obtaining judgment in replevin .i.s 
not required to receive in satisfaction property 
other than that sued for. Irvin v. Smith, 68 
W 227, 31 NW 912. 

On granting a nonsuit beeause plaintiff's evi
dence shows that defendant is entitled .topos
session as plaintiff's bailee the,court should 
assess and enter in the alternative judgment 
the value of the defendant's special interest 
only, and not the value of the wh.ole prop
erty. Gaynor v. Blewitt, 69.w 582, 3.4 NW 725. 

Where replevin is brought to. recover. pos
session of property mortgaged jointly. to mort~ 
gagees to secure the separate indebtedness:of 
the mortgagor to each of them, the, mortgage 
is void only as to such of ,them ,who have, been 
participants ,in the fraud of the: mortgagor; 
and his creditors may pr.o,ceed against S4ch 
undivided interest in the property as did not. 
pass by the mortgage; and. the court. may, .the 
property having been disposed of, render a 
final judgment which will settle the rights of 
the parties as tenants in common.· Farwell v. 
Warren, 76 W 527,45 NW 217, , . ... :. 
. A plaintiff .cannot waive: recovery of the 

property and take an absol1)te money judg
ment unless the property has been delivered 
to the defendant under sec. 2722, R. S, 1878: 
Mayhew v. Mather, 82 W 355, 52 NW 436. 

If the property is in the posl>ession of the 
officer and the verdict finds that defendant 
was entitled to a return thereof and.to dam
ages, the judgment must .be for such return 
and for itl> value and damages .if a return 
thereof cannot be had. Baxter v.Berg, 88 W 
399, 60 NW 711. ..... 

. The value .for which alternative .judgment 
may be thus taken is the, value. of the special 
interest .of· the prevailing party if 4e havea. 
special property. Bleiler v, Moore, .88 Wi 438, 
60NW 792. " ... : . , 

Judgment against the defenda,nt'l>. I)urety, 
cannot be ta~en under this section. # such 
surety dicj.notsign such an undertaking ,as 
that required by sec. 2722, Stats . . ln3, bl,lt in-' 
stead ,an undertaking to secure the liheriff, on 
a, seizur.e under an. attachment. . And inlilJ.eh 
case the:judgment must be in the alternatiyg 
and not absolutely for a recove~'y, ,of .the value. 
of the property in suit. Hoeffler M.Co. v, 
Ca,sualty Co. 163 W 184, 157 NW: .702. ·i . J:. 

In a mortgagee's .replevin action agamst, a 
buyer claiming under an 01,'a1 contract. of .sa1e.· 
which was invalid under the Iltatute.qf frauds," 
whe:rethe ,amount d\le on.the.mortgage, debt 
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did not appear, the.case was remanded to de
termine. such amount and value of property 
when taken by ·buyer and, for judgment for. 
return of property or recovery of lesser of 
amount of mortgage debt or value of property. 
Mellen Produce Co. v. Fink, 225 W 90, 273 NW 
538. , .. ' . . ., ,: 

Where the defendant prevails,' a money 
judgment in favor of a defendant and against 
a plaintiff is propel' where· at the time .the 
judgment was enter,ed the article sought to be 
replevied has been d.elivered to the plaintiff; 
Wald v. Mitten, 229 W 393, 282 NW 634.; . 

A verdict in a replevin action should be so 
drawn that the jury may' find whether the 
plaintiff has title or right to possession of the 
property involved; whether the defendlmiun.: 
lawfully took or detained the same; the value. 
thereof; the damages stistainedby the success~ 
ful party from any unlawful· taking or un
just· det.ention of the property. '265.13 and 
27Q.59 outline the practice to be followed. 
Laabsv. Heitzinger, 236 W 355, 294 NW 537. 

Plaintiff in a replevin action was not pre~ 
cluded from securing a money judgment· for 
the value of' the automobile· because' its 
ame.nded prayer for relief ~sked only for pos~ 
seSSIOn, where defendant flIed a bond pursu
ant to 265.06 and retained possession thereof 
for under 270.59 plaintiff was .entitled to· the 
option'?f a judgment for the recovery' of the 
posseSSlOn . 'of the property or fot the value 
thereof which could be first exerCised when 
judgment !,was taken; hence the ad da:tnmim 
clause did. not 'constitute an election; Asso'ci
ates Discount Corp. v. Mohs Realty 32 W (2d) 
571,146 NW (2d) 417. . ,.' . 

Where defendant retained possession of 
pl'opert~'by:giying ared,eIive,ry bond, hecan~ 
~ot bar plamtIff's electIOn to take a mOney 
Judgmen~r~th.er than the return of the.prop~ 
erty by cancel1ng the bond. Interest wIll run 
in such' case from the time the defendant de:" 
nies plaintiff's. :right to the property. Barclay: 
Brass & Alummum Foundry v. Resnick 35 W 
(2d) 620, 151 NW (2d) 648. . .. , . 

270.60 History: 1856 c. 120 s. 328; R. S. 
1858 c.',140 s. 51; R. S. 1878 s. 2889; Stats. 
1898 s. 2889; 1925 c.4; Stats. 1925 s. 270.60; 
1935 c. 541 s. 164. . . , 

'.Dhe surety, on signing the undertaking, be" 
comes a. quasi party to the suit and has legal 
notice of all the proceedings therein. Pratt :V.' 
Donovan, 10 W 378; Booth v. Ablemah, 20 W 
602; Kloety v. Delles,' 45. W, ,484 .. See also 
State ex reI.· McCaslin ,v. Smith, 65 W 93, 26· 
NW 258. . '" . 

Where judgment was rendered in replevin:· 
against both the principal and the surety on 
the replevin bond, the cause of action on the 
bond was merged in the judgment and a sub-, 
sequent. action .on the bond could not be main
tained. ,Dykstra v. Hartford Accident, & In
demnity Co .. 228 W269, 280 NW 324; .. 

A judgment .against.a surety on an in
denmity bond in replevin, which bond did not 
conform to the, statute, was Unauthorized, 
since the bond not being: in compliance with· 
the, statute would be regarded as given in iJur
suance of a private arrangement between: the 
parties. Waldv. Mitten, 229 W 393, 282 NW 634 .. ' ... . .. .. . .. -

, 270:61 History: R. S. 1849 ~. i05s.4 .to7;; 
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R.: S. 1858 c.'140 S. 19 to 22; R S. 1878 s. 
2890; Stats. 1898 s.:2890;'1919 c, 679s. 95; 
1925 c.'4; Stats. 1925 s.270.61, 

Revisers"Noie, 1878: A substitute for sec
tieins 1~,20,21 and 22,chapter 140, R. S; 1858. 
Theise sections were not apart of the code and 
ought to have been considered as repealed by 
it and qmitted from the former revision. The 
practice is not convenIent, 'and no useful pUr
pose is' 'subserved by 'entering a judgment 
which canribt beeIiforced; 'whichcdncludes 
nothing but what was litigated between the 
partiesiand leaves further breaches to further 
actions in 'effect the same as if it had not been 
entered.: The proposed substitute is designed 
to express what it is thought would, be the 
law if the sections of the Revised Statutes 
1858,' mentioned, wete omitted; but thedecla-
ration is''made,' ,for certainty;, ":, 

A judgment upon an . ,undertaking in re
plevin, the answer alleging facts tending to 
show ,that the mortgage under which plaintiff 
claimed was void" is erroneous if, rendered 
without a trial or an assessment of ,damages. 
Gage v.Allen, 84W323; 54 NW 627. ' ,,' 

Formerly the practice was, on ,breach of ,the 
cOl).d\~\on ,of a bond;, to render judgment, for 
the amount of the penalty, and to issue exe-, 
cution, for the amount only: ,which waS due 
because of the breach of, the condition; but 
s!'ly., 2890, R. S. 1878, ch,anges t~l\It,practice, and 
requires that jpdglll~nt ~qr the amqun,t, due 
on account of the breach be rendered. Heidtke 
v.,Knmse, ~7, y.r ,n,~,}2N:W 351..' ' 

.' 270.62 Hisiory= 'R. S. 1849 c: 0102 s. 13; 1856 
c.:i20's. 158; RS. W58 c . .132s.,27; 1~63'c'. 
174 s. 1; 1866 c. 70 s. l;R. S. 1878 s. 2891; 
Stats. 1898s; 2891; 1925 c.' 4; Stats; 1925 s. 
270.62; 1931 c. 119; Sup. 'Ct. Order, 258 Wv. 
',Cotnpilent of' ~dvi~ory Commiiie~, 1951: 

Rewritten 'to state in (2)' the, standard basis 
for taking default judgInents;and the'vari
atiollsin (3) 'and (4). D~fault' jridginents are 
common' and they 'involVe' great'propetty iri~' 
terests. ' Thel'ef6re, 'the utmost care should be 
exercised in statingthepl'ocedjlre c.leady and 
completely. Five days'hotice tei defendant is 
changed' to the'usua18 days. No other change 
in the law is intended. The difference ,be" 
tvJeen,"proof of service" when application is 
ma:de to the court/and' "proof of personal 
service"when application' is- made' to' the 
clerk; embodies in the rule the decision in 
Moyer v. Cook,,12W 335. [Re order effective 
July ;1, 1951:] 

'i',',,', ~.,Nature,of. 4efault., , 
,2.· General.,,: . ' .' ,', 
. , 3. Actions on contractfo.r :nion~y, 

only. 
4. ,In case of pUblication. 

'" , " , 1'. "Natureo! Default. ' 
"Where an.ord~r oV~r1:uling' <l demurrel' gave, 

10.4aYIl,tQ an, s~. er,it. ishr~g~larto ta.,lw judg~, 
meht; , ,before , tIme, hi!l?, expIred. SaWY,~r v., 
Farm~J,'s~ M.B~n,k" 7"YV 386". ".',' 
. Wnere "m ~ns1VE(~.ll\l~ be~n: put III afte;r 

tU1iehaSeXplred"It lS IrregUlar to take an, 
orderforjudgl;ITeht1:lydefault\i.nH!ss the an
Swer is 'stricKen out; Maxwell v.Jarvis, 'HI: 
W, 506: "c".'" "'" ." ,.' ,~ , 

'J' utlgmen't ibY'dlifauit{aken'while 'an 'otder 
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staying proceedings is in force is irregular; 
Ackerman v. Horicon I. M. Co. 16 W 155; , 

Service of pleading or notice of retainer 
after time therefor has expired is ineffectual. 
Sayles v. Davis, 22 W 225. ' . ,. 

A judgment rendered before there has been 
a default is irregular only, and not void. Sal-
ter v. Hilgen, 40 W 363. . '. 

The fact that a demurrer has been inter~ 
posed and overruled without further order 
will not prevent the plaintiff taking judgment 
by default. Kirst v; Wells, 47 W 56,1 NW 357; 

Judgment as py default, taken after, the 
action was at issue, should be set aside on 
defendant's motion without regard to the 
merits of the answer and without an affidavit: 
of merits .. ' Knowles v. Fritz, 58 W 216, wNW 
621. . 

Genera:Ily, relief from irregularities in the 
entry of judgment should be first sought in 
the trial court; but an entry of jUdgment as 
for default, when there is no default in fact, 
is too grave an irregularity not .to be taken, 
notice of upon appeal .froin the judgment. 
Reichert v. Lonsberg, 87 W 543, 58 NW 1030. 

Where leave is given to amend the answer 
on.condition to be:performed by.the plaintiff, 
a default judgment rendered before perfor:m
ance of the conc;lition should be set aside as a 
matter of right. Dufur v. Ashland ~ounty, 88 
W 574,60 NW,829. . , . 

A tI:ial court may refuse to enter judgment 
on default and allow defendant .to answ;er, 
where excusable neglect and ,a meritorious 
defense are shown. WUling v. Porter, 266 W 
428, fiR NW (2d) 729. . • , , 

See note to 270.57, citing Linker v. Batavian 
Nat. Bank, 271 W 484,74 NW (2d) 179. 

2. Genem!. 
Where the record does not contain a state

ment of such aSll'essment judgrp.ent' reversed. 
Gorman v. Ball, 18 W 24. , ., '.', 

Where a judgment upon failure to answer: 
was entered on the fir&t day of the termit is. 
presumed that it was entered while the cOUl;t 
was in session. Bunker v; Rand, 19W' 253, 

An answer confessing plaintiff's demand or 
some part thereof entitles defendant to noti<;e. 
Wadsworth v. Willard, 22 W 238. :, 

Examination on oath should be, made where 
there .are nonresident defendants;but .. a ,:;;ub
sequent incumbrancer caMot raise the objec-, 
tion. Young y. Schenck, 22 W 556. . " . 

Where a general demurrer is overruledan,d 
defendant given leave to. ~nswer, judglllent 
c~nnot be. taken for speCIfIC damages in de~ 
fault of answer except on notice. Douville.:Y . 
Merrick, 25 W.688. ',"... '" '. '. ' 

Where the Judgment reCItes the taking of. 
proof it cannot be disputed by affidavit ,on 
motion to vacate the judgment. l'vIitchell ,v. 
Rolison, 52 W 155, 8 NW 886. .' . '. '., 

Where there is no appearance no .evidence 
is necessary except to enable the court to give 
judgment; formal findil).gs are unnecessary .. 
Potter v. BrownCounty, 56W 272,14 NW 375 . 

Judgments may be entered under sec. 2891;' 
R S. 1878, in actions where the damages' are 
not liquidated. Schobaeher v. Germantown' 
F. M. Ins, Co. 59 W 86, .17NW 969.. . '. . 

A judgment entered where there was' no 
sufficient verification of thec6mplalrtt will 
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not be set aside. Frankfurth v. Anderson, 61 
W 107, 20 NW 662. 

It is not essential to the validity of a default 
judgment that the summons and complaint be 
filed before its rendition. Day v. Mertlock, 
87 W 577, 58 NW 1037. 

It is not essential to the validity of the 
judgment that the verified complaint be sup
ported by evidence; but the court is not re
quiredto render judgment thereon without 
such evidence if the same is deemed wise or 
necessary. Sibley v. Weinburg, 116 W 1, 92 
NW 427. 

Where service of the summons is made on 
the defendants the court has jurisdiction to 
render a valid judgment, even though the 
evidence upon the record may fail in essential 
particulars to show that such service was in 
fact made; in such case the court may, after 
judgment, permit an amendment of the record 
to show that the service was so made. Schmidt 
v. Hoffman, ·126 W55, 105 NW 44. 

It is not necessary that proof, where default 
is entered under sec. 2891, Stats. 1898, should 
be filed because such proof is made in court 
and sufficiency is determined by court. 
Schmidt v. Hoffman, 126 W 55, 105 NW 44. 

Plaintiff took judgment by default after a 
general demurrer was overruled, without giv
ing any notice of application for judgment. 
The court was equally divided on the ques
tion whether such omission was a fatal error, 
on appeal. Stark v. Huber M. Co. 130W 432, 
110 NW 231. ' 

Where defendant does not appear and plain
tiff offers evidence respecting his right to 
recover, he is not thereby compelled to make 
out a complete case, but may recover if the 
evidence does not negative his tight of recov
ery. Phillips v. Portage T. Co. 137 W 189, 118 
NW 539. ., 

Proof of service of summons and complaint 
and of the 8 days' notice of application for 
judgment was waived by the appearance of 
the defendant by attorney and his cross-ex
amination of the plaintiff's witnesses. Smith
ers v. Brunkhorst, 178 W 530, 190 NW 349. 

A stipulation at the foot of the summons 
that defendant shall have until a designated 
time to appear is not an appearance under 
sec. 2891, Stats. 1923. Dauphin v. Landrigan, 
187 W 633,205 NW 557. 

An action for breach of promise to marry 
is an action in tort, and sec. 2891 (2) applies 
if a default judgment is taken. Dauphin v. 
Landrigan, 187 W 633, 205 NW557. 

Where an action on contract defendant had 
appeared in person and by counsel at an 
adverse examination, but there was no notice 
of appearance served, the defendant was not 
entitled to notice of application for judgment. 
Velte v. Zeh, 188 W 401,206 NW 197. 

'In a mortgage· foreclosure action wherein 
certain defendants, holders of a junior mort
gage, appeared by attorneys serving a notice 
of retainer but did not appear in any other 
way, and wherein judgment of foreclosure, 
providing that the premises should be sold as 
a whole, was entered without notice of appli
cation· for judgment having been given to 
such defendants, as required, they were not 
entitled to have the judgment vacated for this 
mere irregularity in the absence of any show-
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ing that they were injured by the sale of the 
premises as a whole, rather than in parcels, 
or that they were prejudiced in any other way 
by the fact that notice of application for 
judgment was not given to them. Federal 
Land Bank v. Olson, 239 W 448, 1 NW (2d) 
752. 

3. Actions on Contmct for Money Only. 
An undertaking in attachment is an instru

ment for payment of money only. Coe v. 
Strauss, 11 W 72. 

The "personal service" here mentioned re
fers only to a delivery of the summons to 
"the defendant personally," and not by leav
ing it at his residence. Moyer v. Cook,. 12 W 
335. 

An appearance gives the clerk jurisdiction 
to enter judgment by default in the same 
manner as a personal service. Egan v. Seng
piel, 46 W 703, 1 NW 467. 

An action for the value of medical supplies 
and services furnished and rendered at the 
defendant's request is upon contract for the 
recovery of money only. Egan v. Sengpiel, 
46 W 703, 1 NW 467. 

The required proof must be filed with the 
clerk. This is a condition precedent to his 
authority to enter judgment. Reed v. Catlin, 
49 W 686, 6 NW 326. 

If the summons is personally served and 
the complaint verified, upon affidavit of de
fault the clerk may enter judgment for the 
~um demanded without proof, in actionsaris
mg on contract for the recovery of money 
only. Schobacher v. Germantown F. M. Ins. 
Co. 59 W 86, 17 NW 969. 

Personal service in order to give jurisdic
tion must be made within the state and the 
proof of service must show that it was so made 
before judgment can be entered by default. 
Zimmerman v. Gerdes, 106 W 608, 82 NW 532. 

The clerk has no authority to enter judg
ment under sec. 2891, Stats .. 1911, in an ac-. 
tion that is not one "arising on .contract for 
the recovery of money only." Spencer v. 
Osberg, 152 W 399, 140 NW 67. 

The procedure to be followed in entering 
a default judgment where the action is one 
on contract for money only is governed by 
270.62 (3), and no notice of application for 
judgment is required to be served on the ,de
fendants as a condition for entering the de
fault judgment. Even if 270.62 (2) were ap" 
plicable and notice of application for judg'" 
ment were required, failure to give notice 
would not render the judgment void. Glass
ner v. Medical Realty, Inc. 22 W (2d) 344, 126 
NW (2d) 68. 

4. In Case of Publication. 
In an action against nonresident, nonap

pearing defendants to recover on a note, 
wherein the summons and complaint were 
served on the defendants outside the state, and 
the property which the defendants owned in 
the state was not levied on or seized prior to 
judgment, a money judgment entered on be
half of the plaintiff, reciting only that it 
appears from the pleadings and affidavits on 
file that the defendants oWn property in Wis
consin, and containing, no description, either 



1521 

direct or by reference to the description in the 
affidavit of the plaintiff's attorney, is deemed 
to be merely a judgment in personam, not one 
in rem, hence is invalid because no jurisdiction 
was obtained over the defendants. A judg
ment should clearly indicate on its face 
whether it is in personam or in rem. In actions 
of this type, the better practice would be to 
describe the property affected by the action 
in the complaint so that at the time of service 
the defendant is thereby given notice that his 
interest in such property is sought to be im
pressed. Schultz v. Schultz, 256 W 139, 40 
NW (2d) 515. 

270.63 History: 1856 c. 120 s. 156, 158; R. S. 
1858 c. 129 s. 16; R. S. 1858 c. 132 s. 27 sub. 4; 
1869 c. 24 s. 1; R. S. 1878 s. 2892; Stats. 1898 s. 
2892; 1925 c. 4; Stats. 1925 s. 270.63; 1935 c. 
541 s. 65. 

See note to sec. 2, art. VII, on judicial power 
generally, citing Lathrop v. Snyder, 17 W 110. 

When the plaintiff reserves the right to liti
gate some further part of the case a judgment 
is improper. The order that defendant satisfy 
the part admitted is not a judgment, though 
execution may doubtless issue thereon and it 
may be enforced by attachment. Sellers v. 
Union L. Co. 36 W 398. 

When part of the claim is admitted plain
tiff is entitled to judgment for such part; and 
his right is not affected by the traverse of the 
affidavit for an attachment in the action. 
Eureka Steam H. Co. v. Sloteman, 67 W 118, 
30NW 241. 

A tender of an amount less than the amount 
claimed in full settlement of the claim is not 
sufficient, and in such case the plaintiff is en
titled to the payment of the amount admitted 
with interest. Mann v. Roberts, 126 W 142, 
105 NW785. 

Where in an action by a subcontractor 
against a principal contractor it was stipu
lated by the parties that the defendant had 
agreed to pay a specified sum as due and ow
ing on the contract, but without prejudice to 
his defense against the claim for damages oc
casioned by alleged delay, the trial court 
should have immediately ordered the defend
ant to satisfy the agreed amount and enforced 
the order as it enforces a judgment or provi
sional remedy. Edward E. Gillen Co. v. John 
H. Parker Co. 170 W 264,171 NW 61,174 NW 
546. 

270.635 History: Sup. Ct. Order, 204 W viii; 
Stats. 1931 s. 270.635; Sup. Ct. Order, 214 W 
v; Sup. Ct. Order, 236 W vi; Sup. Ct. Order, 
241 W v; Sup. Ct. Order, 11 W (2d) vi. 

Comment of Advisory Committee: New 
subsection (5), promulgated Feb. 9, 1943, ef
fective July 1, 1943, is modeled on Rule 56 (g), 
Federal Rules of Civil Procedure. [Re Order 
effective July 1, 1943] 

1. Generally. 
2. Scope and application. 

1. Generally. 
It appearing without contradiction that 

plaintiff was entitled to recover the full 
amount under bond, denying summary judg
ment waS error. Plaintiff was entitled to sum-
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mary judgment notwithstanding 270.61, since 
it appeared without contradiction that plain
tiff was entitled to· recover the full amount, 
and there was no occasion for assessing plain
tiff's damages in any other manner than in 
any other action upon contract to recover 
damages which are liquidated and definite. 
Schlesinger v. Schroeder, 210 W 403, 245 NW 
666. 

An action to recover the amount due on ac
count of double liability of a bank stockholder 
is within the summary judgment statute. 
Schafer v. Bellin Memorial Hospital, 219 W 
495, 264 NW 177. 

The denial of defendant's motion for sum
mary judgment after issue joined did not be
come the "law of the case," and hence the trial 
judge in the subsequent trial was not bound 
by the alleged determination of the question 
at issue. On a motion for summary judgment, 
the court does not try the issues, but merely 
decides whether there is an issue for trial. Hol
zinger v. Prudential Ins. Co. 222 W 456, 269 
NW306. 

The far reaching scope and great usefulness 
of the summary judgment rule is well illus
trated in this case. First Wisconsin Nat. Bank 
v. Pierce, 227 W 581,278 NW 451. 

On the showing made on the motion of the 
defendant for a summary judgment, the trial 
court should have granted a summary judg
ment which would be final, not a summary 
judgment dismissing the complaint "without 
prejudice." Potts v. Farmers Mut. Auto. Ins. 
Co. 233 W 313, 289 NW 606. 

The summary judgment procedure is not to 
supplant the demurrer or motion to make 
pleadings more definite, nor is it to be a trial 
on affidavits, but the procedure is aimed at a 
sham answer which is intended to secure a de
lay. McLoughlin v. Malnar, 237 W 492, 297 
NW370. 

270.635 is purely procedural and does not 
enlarge the jurisdiction of the court but ampli
fies its procedure by allowing it to reach a 
final determination in another way, and 
hence, if the court proceeds by way of sum
mary judgment in a case not presently within 
the statute, the error in so proceeding is not 
"jurisdictional." Prey v. Allard, 239 W 15f, 
300NW 13. 

The defendant's motion to dismiss pending 
actions against it as "moot" cannot be treated 
as a motion for summary judgment, so as to 
render an order denying such motion appeal
able under 274.33 (2). Duel v. State Farm 
Mut. Auto. Ins. Co. 243 W 172, 9 NW (2d) 593. 

The summary judgment procedure is not 
literally applicable in an action to vacate an 
order of the registration board revoking an 
architect's certificate of registration, since the 
issues in such an action must be determined 
solely on the record of the proceedings on 
which the board acted, but a summary judg
ment granted in such an action will not be re
versed where the judgment is otherwise cor
rect. Kuehnel v. Registration Board of Archi
tects, 243 W 188, 9 NW (2d) 630. 

Where a complaint stating a cause of action 
was verified by an officer of the plaintiff cor
poration, and the answer stated no defense to 
the action, the plaintiff was entitled to judg
ment on the pleadings, independently of the 
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summary' judgment statute. Monroe County 
Finance Co. v. Thomas, 243 W 568, 11 NW (2d) 
190. 

A Stlmmary judgment, although entered on 
a ple'a that the action is prematurely brought, 
is ,a "final judgment," which defeats the plain
tiff's instant action. Binsfeld v. Home Mut. 
Ins. Co. 245 W 552, 15 NW (2d) 828. 

The existing cause of action between the 
parties need not necessarily be fully deter
mined before summary judgment can be en
tered, and it is proper to enter a summary 
judgment on a good plea that the action is 
prematurely brought. Binsfeld v. Home Mut. 
Ins.Co'. 247 W273, 19 NW (2d) 240. 

Where th~re is no dispute as to the facts; 
ex'cept in an immaterial respect, and the mate
rial issues are, legal rather than factual, the 
case falls within the purpose of the summary 
judgment statute. State ex reI. Salvesen v. 
lV):ilwallkee, 249 W 351, 25 NW (2d) 630. 
, The purpose of the llummary judgment stat
ute was primarily to discourage dilatory prac
tice, but the statute is drastic and should be 
applied' only where it is perfectly plain that 
there is no substantial issue to be tried. De
fenses in abatement of an action may be chal
lenged by motion for summary judgment. The 
ti~e ofa motion for summary judgment before 
service of complaint is 'tuiauthorized. McKen
zie v. Clear Lake Union F. H. S. Dist. 252 W 
g~7, 31 NW (2d) 526. 

2,70.635 does not change the procedure pro
vided 'for in 111.07 (7) and summary judg
ment does not apply thereto. Wisconsin E. R. 
Board v, Cullen, 253 W 105, 32 NW (2d) 182. 
, If a complaint against several defendants 
for damages for injuries from an alleged con
spii'acy and assault did not state a cause of 
action, 'such defect should have been raised 
by demurrer, rather than by motion for sum
mary judgment. Fredrickson v. Kabat, 260 
W 201, 50 NW (2d) 381. 
, Where a summons and complaint served on 

December 27, 1950,which was within 2 years 
after the plaintiff's injuries, was a nullity as 
to the defendants herein, and a summons and 
complaint sel'ved on the defendants herein on 
May 22, 1953, which was more than 2 years 
after the injuries, was ineffectual ,as an 
amendment of the earlier summons and com
plaint" the motion of the defendants herein for 
summary judgment was a general appearance 
only as to the action commenced on May 22, 
1953, and in effect had the force of a plea in 
bar, ,as against a contention that such motion 
for summary judgment constituted a general 
appe,arance effectuating a waiver of defect of 
the summons and complaint served on Decem
ber 27, 1950. Ausen v. Moriarty, 268 W 167, 67 
NW (2d) 358. 

Summary-judgment procedure is not cal
culated to supplant the demurrer, and a sum
mary judgment should be granted only when 
it'ispedectly plain that there is no substan
tial issue to be, tried. Where the effect of the 
failure either to serve a summons, and com
plaint or a notice of claim within 2 years after 
the plaintiff's injuries was to bar any Claim 
for theinjuries thereafter, but the face of the 
complaint did not disclose such failure, a mo~ 
tiQn' for, summary judgment dismissing the 
complaint;' grounded on such failure, was 
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proper procedure as against a contention that 
the matter should have been raised by delntir-' 
reI' or answer. Ausen v. Moriarty, 268 W' 167, 
67 NW (2d) 358., ' , 

It is proper to apply the doctrine ofequit~, 
able estoppel on a motion for summary judg
ment. Phillips Petroleum Co., v. Taggart, 271 
W 261, 73NW (2d) 482. ' , " 

270.635 was not intended to be used after, 
trial where it is claimed that newly discov
eredevidence would bar recovery. It:isnot 
a substitute for regular trial nor intended to 
replace any of the l'ules of practice or pro-' 
cedure except as provided, ModI v. National 
Farmers Union Prqp. & Cas, Co,. 272, W ,6,50, 
76 NW (2d) 5~9, 77 NW (2d) 607. ",,', ' , " 

, A motion for summary judgment i,s nqt ,a 
substitute for a demurrer, and may not ~ l;le 
used for such pUl;pose since, where a demurrer 
is sustained, the p,laintiff, except in" certain 
exceptional situations, is given an opportunity 
to plead over, which tight is denied when a: 
summary judgment' dismissing the' complaint 
on the merits is entered. Hermann' v. Lake 
Mills, 275 W 537,82 NW (2d)167. 

Reversal of summary judgment on appeal 
will ptevent the lower' co-vrt'sruling 'that 
there was no violation of the safe-pl,ace 
statute from becoming the law of the case: 
Braun v. Jewett, 1 W (2d) 531, '85NW' (2d) 
364. ' , ' ':' 
, 'A question of whether a certain counter
claim interposed in the instant action stated 
a' cause of action could not be considered on 
summary judgment or a motion to strike, 
since the motion to strike sought only a rul
ing on the relevancy of matter challenged as 
irrelevant and the proper pleading was a de
murrer, and summary, judgment cannot be 
used in place of a demurrer. ' Stafford' v. Gen" 
eral Supply Co. 5 W (2d) 137, 92 NW .(2d) 
267. ' ''', 

Materiality of false statements made by, the 
hamed insured in an auto ;liability policy .. as 
to who was operating a car at the time of an 
accident, cannot be determined on motion for 
summary judgment, but: is to be determined 
by the court after trial of the negligence lia, 
bility issue. Kurz .v. Collins, 6 W (2d) , 538, 
95 NW (2d) 365. ',' 

The question of, whether an employe was 
performing serVice for an employer growing 
out of or incidental to employment,the answer 
to which would determine whether the em~ 
ployer was liable in tort or only in workmen's 
compensation, presented a sUbstantial 'issue 
f6r trial. Krause v; Western Casualty & Sure
tyCo. 7 W (2d) 18; 95 NW(2d) 757: " 

Whel;e a persoh, who cannot be adversely 
examined before trial and who possesses per
sonalknowledge of ,a particular fact set forth 
in the affidavit in support of a motion for 
judgment, might refuse to execute;an affidavit, 
then the party opposing the motion for sum
mary judgment, or his qttorney, should file 
an affidavit stating such facts, including the 
name of such person, and aVer that he desires 
to subpoena and eXamine such person as a 
witness at the trial. McQhain v. Fond du Lac, 
7 W (2d)' 286, 96NW (2(1) 607. ' " "',, ", 

The summary-judgment statute Was en~ 
acted to avoid' unnecessary,~elay, or protrac
ted'delay in' cases where 'there can' be iio ISSUe 
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of fact for trial; it is primarily. to discourage 
dilatory pleading; but. it is not meant to cut 
off .the statutory right to plead. A motion 
for summary judgment is premature when 
the court has pending before it a demurrer and 
the party against whom the motion is made. 
is not in default in serving his complaint or. 
answer. Kennedy-Ingalls .Corp. v. Meissner, 
8 W (2d) 126, 98 NW (2d) 386. _ . 

In an' action for damages against the seller 
and real estate broker for damages for mis
representing the use to which a building sold 
could be put, a motion for summary judgment 
on behalf of the broker was properly dismissed 
since it was not clearly -established that the 
broker's false statement was not a representa
tion as to his own knowledge or negligently 
made, so as to relieve the broker of liability. 
Stevenson v. Barwineck, 8 W (2d) 557, 99 NW 
(2d) 690. 

Although summary judgment· generally 
goes to the merits, it does not -do so ;when 
based on a plea in abatement. . .Truesdill v. 
Roach,ll W (2d) 492, 105NW (2d) 871. i' 

The provision in 270;635 (1) that notice of 
motion for summary judgment shall be served 
within 40 days after joinder of issue, re~ 
quires the movant to serve such notice with
in 40 days from the joinder of issue as created, 
by the original pleadings and not from the 
time of service of an amended pleading rais
ing a different issue. Snowberry v. Zellmer, 
22 W (2d) 356, 126 NW (2d) 26. . 

Summary judgment in an action based. p~ a 
written option to buy land should be demeci 
where fraud is alleged to have made the op
tion invalid. State v. Conway, 26.W (2d) 4~O, 
132 NW (2d) 539.· 

Where plaintiff made ,a _ motion. for .sum~ 
mary judgment within 40 days .and defend
ant made a similar motion after .the 40 days 
without obtaining an extension of time, but 
caused no delay in the ease, the court could 
grant defendant's motion. Bornemann v. New 
Berlin, 27 W (2d) 10~,133 NW (2d) 328 .. ,._ 
. Summary judgment is proper where. the 

only issue is the effect to be given a, written 
document; this is a legal rather than a fac
tual issue. Pattermann v. Whitewater,32 W 
(2d) 350, 145 NW (2d) 705. '., 
-, On motion for summary judgment, whether 
evidence by affidavit or deposition preponder~ 
cites on one side or another is of no importance; 
for trial on affidavits and adverse. examina
tions .is not the objective contemplated J;>y 
summary judgment procedure. Frew 'y. DIF 
pons Construction Co. 37 W (2d) 676, 155 NW 
(2d) 595. . '. , 

A prima facie case is established only when 
evidentiary facts are stated which, if they r~
main uncontradicted by the opposing party':;; 
affidavits resolve all factualissues in .th'em:ov
ing party's favor. Walter Kassuba, Inc. v. 
Bauch, 38 W (2d) 648, 158 NW (2d) 387. 

On a motion for summary judgm:elit.the 
only facts that may be considered by the cowt 
are ,those that are undisputed;hEmce it.would 
do violence to the very purpose of the .. pro~ 
cedure to arrive at a hypothetical legal con
elusion on the basis of facts which the plead
ings show to be at issue. Balcom v, Royal Ins. 
Co. 40 W (2d) 351, 161 NW (2d) 918.' . , 

If the party opposing a motion for summary 
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judgment submits sufficient facts which show 
tpel1e is a real controversy and takes the mat
ter challenged by the motion out of the cate
gory of being a sham and unmeritorious suit 
or defense, that party is normally entitled to 
a trial on the merits. Schuster v. German
town Mut. Ins. Co. 40 W (2d) 447, 162 NW 
(2d) 129.-

270.635 does not confer a right to summary 
judgment, but rather confers on the trial court 
a discretionary power to grant such relief 
When ;it ,believes summary disposition of a 
case is called for. A trial court need not de
cide· a question. of law on a motion for sum
inary, judgment under 270.635, even though 
no conflict of material facts exists. Zimmer 
v; Daun, 40 W (2d) 627, 162 NW (2d) 626. 
See also Cadden v. 'Milwaukee County,' 44 W 
(2d) 341,171 NW (2d) 360. ' 

Summary judgment is a drastic remedy de
signed to prevent sham pleadings and delay 
and to terminate the case on its merits, and is 
not to take the place of a demurrer, judgment 
on· the pleadings, trial, motion to make a 
pleading more definite, or other temporaryre
lief. 270.635, . Stats. 1967, does not confer a 
right on . 'a party but vests a discretionary 
power in the trial court to grant summary 
judgment when' it believes. a summary dis
position of the case is warranted: Seventeen 
Seventy-Six Peachtree Corp. v. Miller, 41 W 
(2d) 410, 164 NW(2d) 278. 

270.635, Stats.· i967; vests discretion in the 
trial court as to whether the case should be 
tried; -from which it follows that an order 
denying a motion for summary judgment will 
not be reversed until it appears that the trial 
court' has abused its legal discretion 'or has 
not exercised it. Hardscrabble Ski Area v. 
First Nat. Bank, 42 W (2d) 334, 166 NW (2d) 
191.' ,.' . 

A, defenda:nt moving 'for summary judg
mentnins a risk greaterthan that of the plain
tiffin moving for summary judgment because 
under 270.635 (3), Stats. 1967, if it appears up
on the defendant's motion that the plaintiff is 
entitled to summary judgment, he may be 
granted it even though he has not moved 
the'refore.· Cranston v. Bluhm, 42 W (2d) 425, 
1.67 NW (2d) 236. 

'. RUles governing inquiry on summary judg
ment, are restated in the following cases 
(among others): Hyland Hall & Co. v. Mad
ison' G. & E. Co. 11 W (2d) 238, 105 NW (2d) 
305; 'Dbttai v. Altenbach, 19 W (2d) 373, 120 
I\IW -(2d) 41; McWhorter v. Employes Mut. 
Cas:' Co. 28 W (2d) 275, 137 NW (2d) 49; Les
zcynski Y. Surges,30' W (2d) 534, 141 NW 
(2cl,)' 261; Skyline Construction, Inc. v. Sentry 
Realty,' Inc. 31 W (2d) 1, 141 NW (2d) 909; 
Jahns v. Milwaukee Mut. Ins. Co. 37 W (2d) 
524,155 NW (2d) 674; 'Schandelmeier v. 
Browrl;:37 W (2d) 656, 155 NW (2d) 659; and 
McCOrinell v. L. C. L. Transit Co. 42 W (2d) 
429,167 NW(2d) 226. 

- To determine a question as a matter of law 
ona'motionfor summary judgment, the facts 
or reasonable' inferences -to be drawn there
fro'm must lea'd only to one conclusion as to 
each necessary ultimate fact. Urban v. Bad~ 
gef.State Mut. Cas. Co. 44 W (2d)' 354, 171 
NW: (2d) 422. .., , . . ' 

'Federal courts 'have power to recognize a 
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state summary judgment statute. A motion 
to dismiss an answer under summary judg
ment statute includes counterclaims. Atkin
son v. Bank of Manhattan T. Co. 69 F (2d) 
735. 

2. Scope and Application. 
The search of the record on a motion for 

summary judgment should include the affi
davits in support of the complaint, and where 
such affidavits disclose no cause of action the 
complaint should be dismissed even though, 
without the affidavits and solely upon the 
pleadings, a demurrer would have to be over
ruled. Sullivan v. State, 213 W 185, 251 NW 
251. 

Under the summary judgment rule (adopt
ed from New York) the allegations of a plain
tiff's affidavit in support of his motion for 
summary judgment are t.aken as true, where 
the defendant does not deny the allegations. 
A vendor under a land contract may sue at 
law for the recovery of money due thereunder, 
and in such an action the summary judgment 
rule may be invoked. Jefferson Gardens, Inc. 
v. Terzan, 216 W 230,257 NW 154. 

In an action to forclose a land contract 
wherein the complaint was amended to fore
close the instrument as a mortgage, a cross 
complainant's motion for summary judgment 
was properly denied where the motion asked 
for judgment determining that title to prop
erty was in cross complainant, that other 
parties to litigation had no right, title or in
terest in property, that cross complainant was 
entitled to quiet and peaceful possession of 
real estate and to such other relief as might be 
equitable and just in the proceedings. Loehr 
v. Stenz, 219 W 361, 263 NW 373. 

In an action brought by a high school dis
trict treasurer against a town treasurer to re
cover nonresident tuition for pupils residing 
in the town and attending high school, where 
plaintiff, in support of his motion for summary 
judgment, produced affidavits that verified 
claims in full conformity with statutory re
quirements had been filed with the town clerk, 
and no counteraffidavits were filed, and it ap
peared from pleadings that amounts for such 
claims had been entered upon tax roll and 
collected by the town treasurer, plaintiff is 
entitled to summary judgment. Chalupnik v. 
Savall, 219 W 442, 263 NW 352. 

Where it appears that an action is without 
merit and is being maliciously prosecuted for 
the purpose of harassing the defendants or to 
use the court as an instrument of blackmail, 
the court should of its own motion dismiss tlie 
action. Independent R. Co. v. Independent 
Milwaukee Brewery, 220 W 605, 265 NW 
564. 

On denial of motion for summary judgment 
for insufficiency of the affidavit submitted, 
leave should be granted to renew the motion 
upon affidavits that comply with the statute. 
An affidavit of defendant's attorney that he 
was familiar with the facts set forth in the an
swer and that all allegations of fact therein 
were true was not a sufficient affidavit, on mo
tion for summary judgment under the statute 
requiring affidavit of person having knowl
edge thereof setting forth such "evidentiary 
facts," as shall show that denials or defenses 
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are sufficient to defeat plaintiff, together with 
affidavit of moving party that action has no 
merit. Fuller v. General Accident F. & L. A. 
Corp. 224 W 603, 272 NW 839. 

A complaint and affidavit, stating that the 
plaintiff had rendered legal services to the 
defendant as executor, that the defendant had 
executed an agreement for payment of the 
fee to be allowed the plaintiff by the court, 
that the court had allowed a certain fee, and 
that the defendant had paid only a portion 
thereof, and the answer and defendant's affi
davit, setting forth an oral agreement, al
legedly made when the plaintiff was retained, 
that the plaintiff would not hold the defendant 
personally, authorized a summary judgment 
since evidence of the oral agreement would 
be inadmissible as varying the terms of the 
written contract. Juergens v. Ritter, 227 W 
480, 279 NW 51. 

In an action by an assignee on a foreign 
judgment, where he set forth in his affidavit 
for a summary judgment the evidentiary facts 
relative to his assignment with a photostatic 
copy thereof showing that the assignment was 
unconditional, was duly executed for a speci
fied consideration, was under seal and in 
compliance with the other requirements of the 
statutes and there was no issue on the record 
respecting whether the judgment was as
signed, the assignee was entitled to summary 
judgment. Ehrlich v. Frank Holton & Co. 
228 W 676, 280 NW 297, 281 NW 696. 

Unless it appears that an answer presents 
no defense 01' presents a false 01' frivolous one, 
the plaintiff's motion for summary judgment 
must be denied. The power of courts under 
the summary judgment statute is drastic and 
should be applied only when it is perfectly 
plain that there is no substantial issue to be 
tried. Prime Mfg. Co. v. A. F. Gallun & Sons 
Corp. 229 W 348,281 NW 697. 

The plaintiff's objection that the basis for 
granting the defendant's motion for summary 
judgment was insufficient because of the 
absence of an affidavit by the defendant 
stating his belief that the plaintiff's action had 
no merit, as required, was properly overruled 
where such a statement, although absent in 
the first instance, was made in affidavits by 
the defendant's attorneys, and in an affidaVIt 
by the defendant filed before the hearing on 
the motion, and where the fact that the plain
tiff's action had no merit conclusively ap
peared. Strelow v. Bohr, 234 W 170, 290 NW 
603. 

The action of the trial court, on a motion 
for summary judgment for the holder of bonds 
against the guarantors, in asking for addition
al information which was supplied in due sea
son and which completed the showing that en
titled the plaintiff to a summary judgment, 
was not improper where the defendants were 
accorded a full opportunity to supply any facts 
they deemed material and the motion papers 
contained all that was necessary to advise 
the defendants of the claim of the plaintiff. 
Winter v. Trepte, 234 W 193, 290 NW 599. 

In an action to have a deed and agreement 
construed to be a mortgage with a usurious 
rate of interest, wherein the defendants 
claimed that the amount which the plaintiffs 
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claimed was usurious interest was an indem
nity to secure the defendants from an ad
vance, during the period of the loan, in the 
market value of securities sold to obtain the 
money for the loan, and alleged in their coun
terclaim that they had lost a specified sum 
on the securities sold in order to loan the 
plaintiffs the money, the court properly denied 
the plaintiffs' motion for summary judgment. 
McLoughlin v. Malnar, 237 W 492, 297 NW 
370. 

The summary judgment statute is to be 
availed of only when it is apparent that there 
is no substantial issue to be tried. The sum
mary judgment procedure is not a substitute 
for a trial nor does it authorize the trial of 
controlling issues on affidavits. Atlas Invest
ment Co. v. Christ, 240 W 114, 2 NW (2d) 
714. 

Affidavits on a motion for summary judg
ment must state evidentiary facts. On the 
defendant hospital's motion for summary 
judgment dismissing the complaint, a state
ment in the plaintiff's counter affidavit that 
the defendant was not a charitable institution 
was a conclusion of law which did not create 
an issue as opposed to the defendant's affi
davit containing copies of material documents, 
articles of incorporation, constitution and by
laws of the defendant, and constituting evi
dentiary facts showing the charitable char
acter of the defendant. Schau v. Morgan, 241 
W 334, 6 NW (2d) 212. See also Duncan v. 
Steeper, 17 W (2d) 226, 116 NW (2d) 154. 

In the action for malicious prosecution, the 
undisputed facts, as disclosed by affidavits and 
other papers on the defendant's motion for 
summary judgment dismissing the complaint, 
and showing independent investigation by the 
district attorney's office and by the state de
partment of securities, as a result of which 
the defendant was advised by them and by his 
private attorney that the plaintiff herein had 
violated criminal laws of the state and should 
be prosecuted, established as a matter of law 
that there was probable cause which justified 
the defendant in signing a complaint charging 
the offenses of obtaining money by false pre
tenses and of violating the securities law, and 
hence that defendant's motion for summary 
judgment should have been granted. Petrie v. 
Roberts, 242 W 539, 8 NW (2d) 355. 

In an action by an insurer to recover from 
the managing and controlling stockholder of 
a bankrupt corporation for defrauding the in
surer of earned premiums by submitting false 
reports as to the pay rolls on which the 
premiums were to be based, wherein the de
fendant set up as a defense a settlement 
agreement between the insurer and the in
sured corporation, the pleadings and affidavits
presented such substantial issues of fact as 
to the defendant's fraud in inducing the settle
ment agreement, as well as to his fraud in 
connection with the pay roll reports, as to 
warrant denying his motion for summary 
judgment. Employers Mut. Liability Ins. Co. 
v. Starkweather, 244 W 531, 12 NW (2d) 904. 

When thorough consideration is made of the 
uncontroverted facts brought forth and it ap
pears that such facts, if established on a trial, 
would impel a direction of a verdict no issue 
exists and an entry of summary judgment is 
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proper. Marco v. Whiting, 244 W 621, 12 NW 
(2d) 926. 

The defendant is not required to show facts 
sufficient to defeat the action on the merits, 
but is required only to show a defense suffi
cient to defeat the plaintiff in the instant ac
tion, such as a good plea in abatement. Bins
feld v. Home Mut. Ins. Co. 245 W 552, 15 NW 
(2d) 828. 

In an action by minority holders of de
faulted bonds to foreclose the mortgaged 
property under a trust deed, and to enjoin the 
defendants, successor trustees and mortgagor 
corporation, from carrying out a plan of re
organization, allegedly part of a conspiracy to 
deprive the minority bondholders of the value 
of their bonds and the security for the pay
ment thereof, the pleadings, exhibits and mov
ing papers are deemed to present genuine and 
substantial issues of fact, requiring the denial 
of the defendants' motion for summary judg
ment dismissing the complaint. First Wiscon
sin Nat. Bank v. Brynwood Land Co. 245 W 
610, 15 NW (2d) 840. 

270.635 (2) does not require a motion for 
summary judgment to be supported by the af
fidavit of more than one person. In an action 
against an automobile liability insurer for in
juries sustained in an automobile accident, the 
defendant's affidavit in support of its motion 
for summary judgment, reciting that the in
sured driver was the wife of the plaintiff, al
though the same fact was alleged in the an
swer, and reciting that the action had no merit, 
was suffiCient. (Fuller v. General A. F. & L. 
Assur. Corp. 224 W 603, distinguished.) FellI' 
v. General A. F. & L. Assur. Corp. 246 W 228, 
16 NW (2d) 787. 

The summary judgment is not a substitute 
for a regular trial nor does it authorize the 
trial of controlling issues on affidavits; and if 
there is any substantial issue of fact, which 
entitles the plaintiff to a determination there
of by a jury or the court, the defendant's 
motion for summary judgment must be 
denied. Parish v. Awschu Properties, Inc. 247 
W 166, 19 NW (2d) 276. 

If the pleadings make a case for trial by a 
jury, a summary judgment will be denied 
unless it appears from the affidavits that dif
ferent conclusions of essential ultimate fact 
cannot reasonably be drawn. Hanson v. Hal
vorson, 247 W 434, 19 NW (2d) 882. 

Where the answer stated no defense, the 
plaintiff was entitled to judgment on the 
pleadings. The summary judgment statute 
implies that, when the relief demanded by the 
complaint is grounded on a written instru
ment, that instrument must be attached to or 
set forth by copy in the complaint or the 
affidavit in support of the motion for sum
mary judgment. Werner Transportation Co. 
v. Shimon, 249 W 87, 23 NW (2d) 519. 

When undisputed documents submitted in 
support of a motion for summary judgment 
show that the movant is entitled to the judg
ment demanded, the court must grant the 
motion. Londo v. Integrity Mut. Ins. Co. 249 
W 281, 24 NW (2d) 628. 

In an action by a city to recover from a 
railroad company an amount expended for 
repairs to a viaduct, where the affidavits of 
the railroad company on motions for summary 
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judgment were accompanied by documents 
which showed that the viaduct was builtpur~ 
suant to a council resolution and certain sub
sequent negotiations, and the verity of such 
documents was not questioned, they controlled 
so far as they.conflict with statements in the 
affidavits of the city that the viaduct was con" 
structed under ch. 376, Laws 1901.Mi~wlm, 
kee v. Chicago, M. St. P. & R. Co .. 250 W 
451, 27 NW (2d) 356. ' 

In an action for an accounting, an allegation 
that the defendant corporation had collected 
on behalf of its customers $6,825.16, but hG\d 
not remitted it to them and had on deposit in 
the bank only $263.62 with w}1ich to pay it, 
raised a question of fact as .to whether. there 
had been an abuse of their trust by the de
fendant·officers and directors and such wilful 
abuse of discretion on their .part as to warrant 
judicial interference, .and precluded summary 
judgment for the defendants. Mitchell v.l;..ew
ensolm, 251 W 424,29 NW (2d) 748 .. ,.' • 

Summary judgment is to be granted, to a 
defendant where it appears without·.contraqic
tion that his right thereto is notoppolled by 
anY just or legal claim and that there is no 
substantial issue to be trieq. Nic~el v. Salen, 
252 W491, 32 NW (2d) 226. . .. 

Where the allegations of a complaintap.d 
affidavits charging breach of contract were 
made on information and belief,. and were posi
tively denied by the. defendants' answer and 
affidavits, the defendants' motion for SUl1)mary 
judgment was properly granted. Wisconsin 
Liquor Co. v. Peckarsky, 252 W 503, 32 NW 
(2d) 249.. . .... , 
. A hearsay statement in the phdntiff's .affi

davit, which would not be admissible on. the 
trial of the case, created no issue of fact. be
tween the parties which would preclude the 
entry of a summary judgment dismissing the 
complaint. Todorovich v. Kinnickinnic Fed
eral S. & L. Asso. 253 W 44, 32, NW (2d) 171. " ' 

On a motion for summary judgrnent, the 
court does not try the issues but only decides 
whether there is an issue for trial; and if, 
after giving the pleadings the bimefit of· rea_ 
sonable and liberal construction, there is a 
genuine and substantia!., issue of fact, the 
motion for summary judgment is properly de~ 
nied. The record made .on the, defendant's 
motion for summary judgment, in an action 
by a telephone company against. a .contractor 
to recover for damages resulting to the plain
tiff's underground conduit and cable facilities 
from the defendant's, alleged negligence, 
showed that there was a. substantial iss\le.Qf 
fact to be tried, and hence. llummary judg
ment was properly denied. Wisconsin. ,Tel. 
Co. v. Central Contracting Co. 254 W480, 37 
NW (2d) 24.. . , , . i , 

" .As in fraud cases, caution is called for in 
entering summary judgment in cases involv
~ng quel>tions of the legality of. a contract 
sue¢!. on and of the effect on. the rights of the 
parties if the <;ontract is legal., Stevens ,v. 
Berger, 255 W 55, 37,NW (2d) 841... . " . 

In im action for injuries sustained by'. an 
experienced farm laborer who was operating 
a spraying machine and caught his pII-nt leg 
in an open revolving shaft of a power take,-off 
attachment running from a farm tractor" to. 
the spr,aying ~nachine, . the I?leadip.gs '. pised 
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issues of. fact for a jury as to whether the 
defendant owner had advised the plantiff that 
there, ,was a guard for the machine, whether 
the defendant had instructed the plaintiff in 
the. use of the guard, and whether the cir
<;!umstances. were such as to relieve the de
fendant of a duty to warn of the danger, so 
that a summary judgment in favor of the de
f.endant was improper. Welch v. Corrigan, 
255W 58,38 NW (2d) 148. 

On the plaintiffs' motion for summary judg
ment on the complaint granting recovery. of 
money deposited by them in escrow, an affi
davit of the plaintiffs' attorney, to which was 
attached a letter addressed by such a~torney 
to. the escrow agent, was insufficient to es
tablish the terms of the escrow, since such 
affidavit rose no higher as proof than the same 
allegations when made by the plaintiff's at_ 
torney on oath in the verified complaint (which 
allegations. the defendants had on oath de
nieq,) , and since,. the escrow agent being out 
of.the case by stipulation, an objection to the 
Gompetency of the letter would have to be 
overcome before it. could even be received as 
evidence. Under 270.635 (7), it was not error 
fo.r . .tIW· trial court to deny the plaintiffs' mo
tion for summary judgment dismissing the de
fendal].ts'. counterclaim. Ryan v. Berger 256 
W281,.40 NW (2d) 501. ' 

Ill: the plaintiff's affidavit in support of his 
mohon for summary judgment enjoining the 
use. of a certain newspaper as the official 
newspaper of a city, a statement that the 
p}a,inti#:s. own ~e~spaper was legally quail
~Ied to be the offICIal newspaper, without stat
ml$ any fact~ to prove he had the required 
paId, cIrCUlatIOn to actual subscribers of not 
less than 300 c?pies ,at each publication, was 
a mere con<;lusIOn of law, inadequate to sup
port a summary judgment. Madigan v. Ona
laska, 256 Vi 398, 41 NW (2d) 206. 

Wh.ere the defendant's affidavits on motion 
fo:,summary judgment did not contain the 
word.s. "that the action has no merit" but, on 
the undisputed facts in the record, leave could 
have been gral).ted to renew the motion on 
~ffidavitll c~ntaining the statutory language 
ICthe questIOn had been raised in the trial 
cow;t, no harm was done to the plaintiff. 
TOwnsend v. LaCrosse Trailer Corp. 256 W 
609, 42 NW (2d) 164. , 
: .. In a,n. a~tion by a former dire.ctor against 
a corpo;r~tIOl). for, dal11ages for alleged wrong
ful terIl}matIOn of an employmep.t contract, 
factll eVIdenced by. undisputed corporate rec
ords controlled on the defendant's motion for 
sUl:nmary, judgment over contrary statements 
in the plaintiff's affidavits in opposition to 
such motion. Stoiber v. Miller Brewing Co; 
257 W 13, 42 NW (2d) 144. . 

When undisputed documents submitted in 
support ofa motion for summary judgment 
sp-ow: .tl:~at the movant is entitled to the judg
J;l;I,ent demanded, the court must grant the, 
motion, whatever other facts, may be in dis
pute under the record. J oannes v. Rahr Green 
Bay Brewing Corp. 257 W 139, 42 NW (2d) 
4,79. ,,'.' . . . 

A substantial issue of fact precludes the 
entry of sUlnmary judgment. Under the pro~ 
vision that the moving party shall make an 
affid,av~t ,thi'\t he believes that there is, no de-
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fense to the action or that the action has no 
merit, as the case may be, neither such aver
ment is required of the opposition. Heimbech
er v. Jolmson, 258 W 200, 45 NW (2d) 610. 
"It is not for the court, on a motion for 

summary judgment, to 'pass on the veracity 
of opposing affiants and· by so doing dispose 
of the action. 'Batson v. Nichols, 258 W 356, 
46 NW (2d) 192. 
:" Where the defendant's 'counterclaims and 
the plaintiff's reply thereto presented issues 
of fact, the plaintiff's motion for summary 
judgment on his complaint should have been 
denied·, . even though the granting . thereof 
would not prevent the defendant from pur
suing the remedy :which he sought to enforce 
by the counterclaims, . since :the general and 
recommended practice in the courts of this 
state is to dispose at one trial of all of the 
issues made by the pleadings. Borg IV. Fain, 
260 W 190,50 NW (2d) '387.' , 

Summary-judgment procedure searches the 
whole record,: including the pleadings, to dis
cover ,whether a, :valid cause of action or de
fense exists;.!f one,is found and a substantial 
issue of .fact connected therewith appears, the 
motion: for summary judgment must be de
nied'.When the. defendants did not .demur 
or move to make the complaint more definite 
and certain but proceeded to anSwer to the 
merits, their motions for summary ju<:lgment 
bring the court to the merits als.o .. Fredrick
son v. Kabat, 260 W 201,qO NW (2d) 38~. 
.. The pleadings and affidavits on, the plain-, 
tiff's motion ,for summary judgment in an 
action to ,recover on a promissorY note pre
sented issues of fact which could not. be de
termined on :such a motion. . The sufficiency 
of a pleading is not determined on a motion 
for summarY'judgment where it appears that 
issues of fact are presented. Schneeberger. v. 
Dugan,,261 W 177, 52 NW (2d) 150. , 
. In proceedings on the defendant's motion for 

summary judgment, there was no necessity 
for: the ,plaintiff to file a counter.-affidavit, 
where the ,verified pleadings, together with 
the facts set forth in the affidavits that were 
filed raised a clear question of law. The entry 
of 's~mmar,y,judgment is proper where the 
issues presented on the motion for suc,h judg
ment ,are legal rather than factual. Des Jar
(linv:. (J.reenfield, 262 W 43, 53~ (2d) 784. 

, In shifting, from ordinary negligence in the 
first complaint; served within the 2-year 
period for the service of notice. of claim for 
injury, :to gross negligence in the amended 
complaint after the : .2-year period, whether 
there was intent· to mislead or actual mis
leading of the defendant is a question of fact 
to be resolved ona trial, not on demurrer or 
motion, for,. summary judgment. Nelson v. 
American Employers' lns. Co. 262 W 271, 55 
NW (2d) 13. , " '.'" , , , , 
.' See.note .to 180.1~, citing Lawr,ence Inv. Co. 
v.' Wenzel & Henoch Co. 263 W. 13, 56 NW 
(2~) 507. .,' , .,,' , 
::D.isputedque$tions of~act, where they 
are immate~'ial to the, questions of law pre
sen~ed, dO"rfpt affo~;<;la b,~sisfor denying an 
applicatio.n for summary, ,Judgment. ,In pro
ceedirigs onthedefendanfs motion for slini
lf1a~:y. j.lic;lgment,. tn:e plailftiff . was. bO),Jnd by 
allegatIOns of fact 111 Its own pleadmgs. Car-
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ney-Rutter Agency v. Central Office Build
ings, 263 W 244, 57 NW (2d) 348. See also: 
Hafeman v. Korinek, 266 W 450, 453, 63 NW 
(2d) 835, 837; and Maroney v. Allstate.lns; 
Co. 12 W (2d) 197, 202, 107 NW(2d) 261, 264. 

Where the facts appear from the affidavit 
of the plaintiff's attotneyopposing the de
fendant's motion for summary judgment, and 
are undisputed, it is unnecessary, on appeal, 
to consider whether the affidavit of the de
fendant's attorney is based solely on hearsay 
and therefore inadequate to support the mo
tion. Ylen v. Mutual Service Cas: Ins. Co. 
263 W 270, 57 NW (2d) 391. '. 

Questions of law are proper to be decided 
on motions for summary judgment where 
only such questions are presented by the mo
tions. Fredrickson v. Kabat, 264 W 545, 59 
NW (2d) 484. . 
. In' an action by a guest against an owner 

and his· insurer for injuries sustained when 
an auto overturned on a curve, substantial 
issues raised by the answer and affidavits as 
to the owner's negligence and assumption of 
risk by the guest precluded summary judg
ment for the plaintiff on the question of,lia
bility, though no evidence in support ofalle
gations was produced at adverse examination 
of the owner and guest before trial or by,afft
davits of witnesses. Beskidniakv. Masny, 
265 W 74, 60 NW (2d) 723. ' 

Summary judgment will not ,be. granted 
where an examination of the proper docu
ments in' connection with the motion shows 
that any issue of fact remains to be tried. 
Kinzfogl v. Greiner, 265 W 105,60 NW (2d) 741. 

On motion by a liability.insurer for sum
mary judgment on the ground that it had Can
celed the policy before the accident ~md mailed 
insured notice to that effect, where the in
sured denied 'receiving notice and' questioned 
the mailing, a substantial question of fact is 
presented, warranting denia~ of the motion . 
Putman v. Deinhamer, 265 W 307, 61 NW 
(2d) 319. . , ' . 

Where pleadings raised issues of material 
fact for trial, the denial of motions for sum
mary judgment was warranted. . Grady v. 
Hartford Steam Boner Insp. & Ins. Co. ~65 
W 610, 62 NW (2d) 399. 

As to costs on allowance of summary judg
ment, see Al Shallock, Inc. v. Zurich General 
A. & L. Ins. Co. 266 W 265, 63 NW (2d) 89. 

Where the issue is as to the ownership of 
a car involved in a collision, and reasonable 
inferences could be drawn in support of eithel; 
party, a motion f9r summary judgment will 
be denied. Udovc v. Ross, 267 W 182, 64 N:W 
(2d) 747, 66 NW (2d) 200. '. . . 

In an action to. recover a down payment 
on the ground that the written offer to pur
chase was materially altered afte.r plaintiff 
signed it, without his knowledge or consent, 
where defendant did riot contradict the alle
gation as to the time of alteration, the plain
tiff was entitled to summary judgment. 
Leuchtenberg v. Hoeschler, 271 W 151, 72 NW 
(2d) 758. ..... . 
. Depositions taken on adverse examination 
are not a p~rt of the record on the. trialuhtil 
they are offered. A deposition taken on ad." 
verse examination, or parts of such deposi~ 
tion, may be effectively used by a party for 
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the purpose of setting forth evidentiary facts 
in connection with motions for summary judg
ment, provided that the evidentiary matters 
from the deposition are stated in an affidavit 
such as is specified in the statute, or are in
corporated in such affidavit in whole or rele
vant part by proper reference. Commerce 
Ins. Co. v. Merrill Gas Co. 271 W 159, 72 NW 
(2d) 771. 

In proceedings on motion for summary judg
ment the knowledge by an attorney of mat
ters set forth in his affidavit in behalf of the 
plaintiff, and based on statements of witnesses 
at adverse examinations, admissions contained 
in the answer, and the content of instruments 
of record, was sufficient to satisfy the re
quirements of personal knowledge as provided 
in 270.635 (2). Phillips Pet. Co. v. Taggart, 
271 W 261, 73 NW (2d) 482. 

Where a policy separately valued a barn, 
barn basement and silo, but the silo was in 
fact attached, and all were destroyed by wind
storm, the insurer was not entitled to sum
mary judgment on its offer to replace the 
barn and basement and pay only the insured 
value of the silo. Gowan v. Homestead Mut. 
Ins. Co. 272 W 127, 74 NW (2d) 634. 

In proceedings on the defendants' motion 
for summary judgment in a taxpayers' action 
to have declared void a sale of no-Ionger-need
ed municipally owned real estate to a manu
facturing corporation on the ground of inade
quacy of consideration, the pleadings and af
fidavits presented a material issue of fact to 
be litigated as to the fair market value of 
the parcel being sold, thereby making it error 
to enter summary judgment. Hermann v. 
Lake Mills, 275 W 537, 82 NW (2d) 167. 

Where the defendant's answer raised a 
fundamental issue of fact, and the plaintiff's 
affidavits on its motion for summary judg
ment did nothing to eliminate such issue, the 
plaintiff's motion for summary judgment was 
properly denied. Wisconsin P. & L. Co. v. 
Berlin Tanning & Mfg. Co. 275 W 554, 83 
NW (2d) 147. 

Under 270.635 (2), even though the allega
tions of the complaint are sufficient to make 
out a cause of action against a defendant, 
nevertheless, if the latter has filed an affi
davit complying with the statute and setting 
forth evidentiary facts clearly establishing 
that the plaihtiff has no cause of action against 
him, such defendant is entitled to summary 
judgment unless the plaintiff "shall, by affi
davit or other proof, show facts which the 
court shall deem sufficient to entitle him to a 
trial." The words "or other proof" neces
sarily refer to something beyond the mere 
allegations of the complaint. Laughnan v. 
Griffiths, 271 W 247, 73 NW (2d) 587. See 
also: Home Savings Bank v. Bentley, 5 W 
(2d) 19, 23, 92 NW (2d) 377, 379-380; and 
McCluskey v. Thranow, 31 W (2d) 245, 253, 
142 NW (2d) 787, 791. 

Summary judgment is not to be granted in 
a situation where the evidentiary facts set 
forth in the affidavit or affidavits filed in 
support of the motion for summary judgment 
fail to touch upon a material issue raised by 
the pleadings. Hermann v. Lake Mills, 275 
W 537, 82 NW (2d) 167. See also Home Sav-
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ings Bank v. Bentley, 5 W (2d) 19, 23, 92 NW 
(2d) 377, 379-380. 

Where the complaint alleged agency and 
joint enterprise between the defendant owner 
of the cal' involved and the bailee and op
erator of the car, but the affidavits in oppo
sition to the affidavit of the defendant for 
summary judgment averred no facts to sus
tain such allegations, whereas the facts stated 
in the affidavits in support of such motion 
completely negatived any relationship of ag
ency or joint enterprise, the allegations of the 
complaint on this issue were not to be con
sidered in disposing of such motion for sum
mary judgment. Behringer v. State Farm 
Mut. Auto. Ins. Co. 275 W 586, 82 NW (2d) 915. 

Where it appeared from the pleadings and 
affidavits on the defendant's motion for sum
mary judgment that there was an issue for 
trial, the defendant's motion was properly 
denied. Sachse v. Mayer, 1 W (2d) 506, 85 
NW (2d) 485. 

The receiver was not entitled to summary 
judgment merely because the claimant filed 
no counteraffidavits in opposition to the re
ceiver's motion, the case being one where re
sort to the pleadings showed contested ma
terial issues of fact to be litigated, thereby 
making it error to enter summary judgment. 
In re Liquidation of La Crosse S. & G. Co. 3 W 
(2d) 51, 87 NW (2d) 792. . 

A statement that an employe at a particular 
time was in the course of his employment for 
his employer, although constituting a state
ment of ultimate fact which would be proper 
in a pleading, does not comply with 270.635 
(2), which requires that the affidavit to be 
filed by the party moving for summary judg
ment shall state "evidentiary facts." Krause 
v. Western Casualty & Surety Co. 3 W (2d) 
61, 87 NW (2d) 875. 

Where the affidavits filed by the defendant 
in support of a motion for summary judg
ment are defective in failing to state evi
dentiary facts and to aver that the action 
has no merit, such defendant should be grant
ed leave to renew the motion on affidavits 
which do comply with the statute. Krause 
v. Western Casualty & Surety Co. 3 W (2d) 
61, 87 NW (2d) 875. 

A complaint against a husband alleging 
agency by his wife in driving his car should 
have been dismissed on a motion for sum
mary judgment where the complaint did not 
allege agency and plaintiff's affidavit alleged 
it only on information and belief, and where 
defendant's affidavit denied the agency. Ed
wards v. Gross, 4 W (2d) 90, 90 NW (2d) 142. 

On a motion for summary judgment the 
evidentiary facts set forth in an affidavit com
pletely supplant any allegations or denials in 
the pleadings to the contrary. Summary judg
ment is not to be granted in a situation where 
the evidentiary facts set forth in the affidavits 
filed in support of the motion for summary 
judgment fail to touch on a material issue 
raised by the pleadings. Home Savings Bank 
v. Bentley, 5 W (2d) 19, 92 NW (2d) 377. 

The trial court may enter summary judg
ment in behalf of the plaintiff as to defend
ants against whom the plaintiff is found to 
be entitled to such judgment, even though 



1529 

the plaintiff is found not to be entitled to 
such judgment against all of the defendants 
and must go to trial as against some of them. 
Summary judgment should have been granted 
as against a defendant individually whose 
answer made it plain that he considered him
self the only person liable as drawer of the 
cashed check in question, without awaiting a 
determination of whether another defendant 
was a partner of such defendant and hence 
also liable individually. Home Savings Bank 
v. Bentley, 5 W (2d) 19, 92 NW (2d) 377. 

A court, in deciding a motion for summary 
judgment, does not determine the credibility 
of the affiants. Olson v. Northwestern Fur
niture Co. 6 W (2d) 178, 94 NW (2d) 179. 

A mere assertion of a desire to cross-ex
amine a material witness a second time on the 
same matter cannot defeat summary judg
ment in the absence of special circumstances, 
and particularly where prior adverse exami
nations had been had and gave rise to no in
consistent or ambiguous testimony on any 
material matter which needed to be straight
ened out by further cross-examination. Sad
ler v. Western Moulding Co. 6 W (2d) 278, 
94 NW (2d) 602. ' 

Ownership of a motor vehicle by someone 
other than the driver raises a presumption 
that the driver was the agent or servant of 
the owner and was driving it within the 
scope of his employment, but such presump
tion disappears when met by opposing evi
dence. The affidavits and papers, in de
fendant employer's motion for summary judg
ment, sufficiently established that the em
ploye-driver was on a purely personal mission 
and not within the course or scope of his em
ployment. The mere fact that the employer 
paid for repairing the car would not support 
jury inference that the employe was driving 
the car in the course or scope of employment. 
Sadler v. Western Moulding Co. 6 W (2d) 278, 
94 NW (2d) 602. 

Power of courts under summary-judgment 
statute is drastic and should be applied only 
where it is perfectly plain that there is no 
substantial issue to be tried. Krause v. West
ern Casualty & Surety Co. 7 W (2d) 18, 95 
NW (2d) 757. 

Mandate of the supreme court, affirming 
denial of motion for summary judgment, but 
remanding the cause with permission to renew 
motion on filing proper affidavits, did not 
foreclose amendments to pleadings and affi
davits. Krause v. Western Casualty & Surety 
Co. 7 W (2d) 18, 95 NW (2d) 757. 

Disputed issues of fact which are imma
terial to the questions of law presented do not 
afford a basis for denying an application for 
summary judgment. De Bonville v. Travelers 
Ins. Co. 7 W (2d) 255, 96 NW (2d) 509, 97 
NW (2d) 392. 

An affidavit on summary judgment must 
state evidentiary facts, and a statement ex
pressing the conclusion of the affiant drawn 
from his examination of records, neither iden
tified nor quoted, does not satisfy such re
quirement. Becker v. La Crosse, 9 W (2d) 
540, 101 NW (2d) 677. 
, When it is shown that there is a substantial 
issue of fact, or when the evidence on a ma
terial issue is in conflict, or if the inferences 
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to be drawn from credible evidence are doubt
ful and uncertain, a motion for summary judg
ment under 270.635 should be denied. Voy
sey v. Labisky, 10 W (2d) 274, 103 NW (2d) 
9. See also Fischer v. Mahlke, 18 W (2d) 429, 
435, 118 NW (2d) 935, 939. 

It is not the duty of one opposing summary 
judgment to prove his case or to put in all his 
evidence on summary judgment, and he de
feats the motion if he shows by affidavit or 
other proof that there are substantial issues 
of fact or reasonable inferences which can be 
drawn from the evidence. Voysey v. Labisky, 
10 W (2d) 274, 103 NW (2d) 9. 

Procedure for considering depositions on 
motion for summary judgment and for in
cluding in the record on appeal are discussed 
in Kanios v. Frederick, 10 W (2d) 358, 103 
NW (2d) 114. 

Summary judgment should be denied where 
facts are in dispute and where there is a jury 
question whether an uneven sinking of a 
sidewalk below the bottom of a step leading 
into a tavern was a sidewalk defect and caused 
plaintiff's injuries. Goelz v. Milwaukee, 10 
W (2d) 491, 103 NW (2d) 551. 

It is proper to incorporate parts of an ad
verse examination into a motion for or against 
summary judgment, but counsel should spec
ify the parts on which he relies where the 
deposition is voluminous. Hyland Hall & Co. 
v. Madison G. & E. Co. 11 W (2d) 238, 105 
NW (2d) 305. 

Summary judgment should be granted dis
missing an action against an employer whose 
employe, involved in an accident, was using 
his own car for his own convenience and not 
in performing his work, although on the job 
at the time. Strack v. Strack, 12 W (2d) 537, 
107 NW (2d) 632. 

In an action for breach of warranty, an affi
davit by the supplier of the alleged defective 
tire that there was no agency relationship be
tween the seller and supplier was a statement 
of ultimate fact, not an evidentiary fact, and 
not sufficient, if undisputed, to establish a de
fense as a matter of law. Wojciuk v. United 
States Rubber Co. 13 W (2d) 173, 108 NW (2d) 
149. 

Issue must be joined before a defendant's 
motion for summary judgment will be per
mitted, since 270.635 (2) also requires that the 
defendant furnish an affidavit showing that 
his "denials or defenses" are sufficient to de
feat the plaintiff, and the quoted statutory 
words must be construed as necessarily re
ferring to the denials or defenses of the an
swer. Szuszka v. Milwaukee, 15 W (2d) 241, 
112 NW (2d) 699. ' 

Where the question was whether a par
ticular car was covered by a fleet policy, an 
affidavit to the effect that it was not would 
not be sufficient, since the policy would be 
the best evidence. Kubiak v. General A. F. 
& L. Assur. Corp. 15 W (2d) 344, 113 NW 
(2d) 46. 

Where the insured knew of the accident but 
made no report to his insurer, and the insurer 
had no notice until served with a summons 
nearly 3 years later, and the affidavits of in
sured were silent as to lack of prejudice of 
the insurer, a summary judgment of dismissal 
as to the insurer should have been granted. 
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Buss v. Clements, 18 W(2d) 407, 118 NW (2d) 
928. 

An affidavit in support of a motion for sum
mary judgment for the defendant, stating that 
the affiant "believes that there is no cause of 
action," was a sufficient compliance with the 
requirement of 270.635 (2), but the SUbstitu
tion of other than the statutory language is 
disapproved., American Cas. Co. v. Western 
Cas. & Surety Co. 19 W (2d) 176, 120 NW (2d) 
86. 

Sufficiency of moving papers and docu
ments is discussed in Dottai v. Altenbach, 19 
W (2d) 373, 120 NW (2d) 41. 

The requirement of 270.635 (2) that, where 
a defendant moves for summary judgment, 
there must be filed an affidavit "of the mov
ing party" that he believes that the action 
has no merit, is satisfied, in the case of a cor
poration defendant, by an affidavit by the 
defendant's counsel alleging no merit. An af
fidavit of "no merW' by the defendant's coun
sel on motion for summary judgment, so far 
as stating that the affiant "has personal knowl
edge of some of the facts involved in this liti
gation and that he has received information 
with respect to other facts pertinent thereto," 
was not insufficient under 270.635 (2), for not 
stating that the affiant had personal knowl
edge of all the pertinent facts. Clark v. Lon
don & Lancashire Ind. Co. 21 W (2d) 268, 124 
NW (2d) 29~ , 

A statement made in the defendant's mo
tion fOJ;summary judgment, that the defend
ant was grounding the same on the pleadings 
as well as an affidavit and other papers of 
record, gave no greater legal effect to the role 
accorded pleadings on a motion for summary 
judgment than would be the case if the plead
ings had not been mentioned, and such refer
ence to the pleadings was not an admission 
of the truth of the allegations in the plead
ings. Clark v.London & Lancashire Ind. Cd. 
21 W (2d) 268, 124 NW (2d) 29. 

The purpose of the requirement of 270.635 
(2), that, where "documents or copies thereof" 
are to be used on a motion for summary judg
ment,they are to be set forth in an affidavit 
of a "person who has knowledge thereof," is 
to establish by affidavit the authenticity of 
the document; or copy thereof, but this is not 
necessary in the case of the deposition of an 
adverse examination, since the authenticity 
is established by the certificate of the officer 
before whom taken. Clark v. London & Lan~ 
cashire Ind. Co. 21 W (2d) 268, 124 NW (2d) 29. 

A party who voluntarily participates in a 
trial of the action after denial of his motion 
for summary judgment, without having ap
pealed from the order of denial and without 
requesting a stay until determination of such 
appeal, waives his right to appeal from .such 
order, and the same will be dismissed. 'Richie 
v. Badger State Mut. Cas. Co. 22 W (2d) 133, 
125 NW (2d), 381. 

Defendant's motion for summary judgment 
must be granted where plaintiff's complaint 
is based on a void oral lease and defendant's 
affidavits alleging impossibility of perform
anceare not contradicted. Borkin v. Alex" 
ander, 26 W (2d) 432, 132 NW (2d) 587. 

Where a material issue of fact in an affi
davit is impeached by an opposing affidavit 
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establishing an inconsistent or conflicting 
statement by the first affiant, the motion for 
summary judgment should be denied if the 
fact at issue is material. Foryan v. Firemen's 
Fund Ins. Co. 27 W (2d) 133, 133 NW (2d) 724. 

The procedure for a summary judgment is 
statutory, and the only acceptable method of 
raising a factual question entitling a party to 
trial is the filing of the affidavits or other 
proof as provided in 270.635 (2). There is no 
authority permitting a party opposing a mo
tion for summary judgment to raise a triable 
issue by motion to strike. Breitenbach v. Ger
lach, 27 W (2d) 358, 134 NW (2d) 400. 

When an adverse party offers no counter~ 
affidavits in opposition to a motion for sume 

mary judgment, the evidentiary matters stated 
by the movant must be deemed uncontro
verted. Bextel v. Franks, 252 W 567, 32 NW 
(2d) 230; Hein v. State Farm Mut. Ins. Co. 29 
W (2d) 702, 139 NW (2d) 611. 

A party opposing a motion for summary 
judgment contending that he possesses infor
mation from others which raises a triable is
sue and would defeat the motion, cannot rely 
on a hearsay affidavit based on information 
and belief, but must either take the deposi
tion of his informants if they refuse to give 
affidavits, or set forth in his opposing papers 
the names of his informants, that these in
formants refuse to give affidavits, the reason 
for not taking depositions, and the statements 
the informants had given, and that it was ex
pected they would give such testimony at the 
trial. Ranous v. Hughes, 30 W (2d) 452, 141 
NW (2d) 251. 

Under 270.635 (2) an affidavit in summary 
judgment proceedings must set forth eviden
tiary facts and must be made by persons who 
!lave knowledge thereof, and hence an affi~ 
davit on information and belief is not alone 
sufficient to prevent summary judgment. Mc
Nally v. Goodenough, 5 W (2d) 293, 92 NW 
(2d) 890; McChain v. Fond du Lac, 7 W (2d) 
286,96 NW (2d) 607; Townsend v. Milwaukee 
.Ins. Co. 15 W (2d) 464, 113 NW (2d) 126; Mc
Cluskey v. Thranow, 31 W (2d) 245, 142 NW 
(2d) 787. 

On motion for summary judgment a court 
can take judicial notice of any matter which. 
could, be judicially noticed at the trial, such 
as other judicial proceedings. The court 
should not grant a judgment requiring an il~ 
legal act such as ordering a conveyance in 
violation of a zoning ordinance. Venisekv. 
Draski, 35 W (2d) 38, 150 NW (2d) 347. , 

The principle that on a motion for sum
mary judgment pleadings containing allega~ 
tions inconsistent with factual averments iI, 
affidavits are ineffectual as proof has no ap
plication where no such inconsistency arises; 
hence recourse to the provisions of the policy 
(to ascertain the protection afforded the in
sured) which were set forth in the insurer~s 
answer but not contained in its moving affi_ 
davits was not error. Moutry v. American 
Mut. Liability Ins. Co. 35 W (2d) 652, 151 NW 
(2d) 630. 

Where a defendant in a malicious prosecu
tion action moved for summary judgment and 
did not file supporting affidavits but relied 
solely on the verified pleadings, the trial court 
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properly denied the motion. Hale v .. Lee's 
Clothiers and Jewelers, Inc. 37 W (2d) 269, 
155 NW (2d) 51. 

Where, on a motion by defendant (a dealer) 
for summary judgment, it was undisputed 
that defendant's vehicle was driven unaccom
panied by any of the defendant's representa
tives the trial court properly granted the mo
tion, for only a matter of law was presented 
and the facts conclusively established that the 
presumption of agency had been rebutted. 
Ruby v~ Ohio Cas. Ins. Co. 37 W (2d) 352, ~55 
NW (2d) 121. . . . . 

In an action by parents for breach of con
tract by a so-called modeling' school in which 
their daughter was enrolled as. a stUdent, 
based on misrepresentation as to the duratio.n 
of the course, the trial court properly denied 
defendant's motion for summary judgment 
where the motion papers revealed that there 
was in fact a triable issue as to whether the 
misrepresentation had actually been made. 
Lilley v. Par-Wis., Inc. 38 W (2d) 13, 155 NY{ 
(2d) 565. 

Plaintiff's motion for summary judgment on 
a second cause of action was properly denied 
where the moving affidavit of its counsel was 
substantially a restatement of the contents of 
the amended complaint and thus amounted to 
nothing more than a second verification by 
the attorney. Milwaukee County v. Schmidt, 
38 W (2d) 131, 156 NW (2d) 493. 

On motion for summary judgment in an ac
tion by a wife for trespass in removing fill 
material from a farm and for the alleged de
preciation in value of the farm, the trial court 
correctly ruled that the wife's complaint be 
dismissed because she was estopped as a.mat
tel' of law. Dunn v. Pertzsch Construction 
Co. 38 W (2d) 433, 167 NW (2d) 652. 

Where a bank of deposit honored a check 
(although payment thereof had been stopped) 
and then sought recovery against the makers, 
its status as holder in due course, put in issue 
by the pleadings, became a material issue of 
fact which could not be resolved on motion 
for summary judgment in which the moving 
papers in no way established such status. 
Bank of Commerce v. Paine, Webber, Jack
son and Curtis, 39 W (2d) 30, 158 NW (2d) 350. 

In a suit by a minor against his grandpar
ents for injuries sustained on the latter's 
farm, attributed to the negligence of his fa
ther (the accident having occurred prior to 
the abrogation of the parent-child immunity 
doctrine), the issue of the father's status as 
his parent's employe was properly resolved 
on motion for summary judgment, where that 
was the only material issue presented and 
constituted solely one of law. Bolen v. Bolen, 
39 W (2d) 91, 158 NW (2d) 316. 

In a safe-place and common-law negligence 
action by an employe of a carrier who stepped 
and fell on ice at a loading dock, where the 
owner cross-complained for indemnificatioJ;l. 
against the carrier and its liability insurer, 
the questions whether the undisputed facts 
surrounding the injury fell within (a) an in
demnity agreement between the owner~nd 
carrier and (b) the coverage of the carners 
liability policy were questions of law prop
erly resolved on motions for summary judg-
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ment. Saunders v. National Dairy Prod. Corp. 
39 W (2d) 575, 159 NW (2d) 603. 

In an action by a supplier against a partner
ship to recover the price of cement, defended 
on the ground of payment, plaintiff was not 
entitled to summary judgment where triable 
factual issues were raised in the moving affi
davits of plaintiff and opposing affidavits of 
defendants. Manitowoc Portland Cement Co. 
v. Schuette, 39 W (2d) 593, 159 NW (2d) 699. 

In a negligence action against a farmer 
charged with causing mud dragged from his 
field to accumulate on a highway by failing 
to remove the same from wheels of his ve
hicles (used to transport silage along and 
across the road), thereby causing plaintiff's 
tractor-trailer to overturn, summary judg
ment Was a proper remedy to invoke to deter
mine whether the farmer under the circum
stances ow~d a duty to users of the highway, 
for a questIOn of law was thereby presented, 
negative. determination of which would ter
minate the suit. . Schicker v. Leick, 40 W (2d) 
295, 162 NW (2d) 66. 

Since, in evaluating the evidentiary facts 
presented by both. sides in an action to re
cover payments claimed to be due under·a 
group disability policy, only one inference 
could be drawn and only one conclusion could 
possibly be reached, the defendant (insurance 
carrier) was entitled to favorable disposition 
of its motion for summary judgment. Spitz 
v. Continental Cas. Co. 40 W (2d) 439, 162 
NW (2d) 1. . . . 

Where material factual issues were in dis
pute as to whether (a) certain policies (which 
were not part of the record) did in fact in
demnify insured against the loss claimed, and 
(b) whether the insurers, with knowledge of 
the object and pendency of a third-party ac
tion,elt;cted not to join in its prosecution or 
to contrIbute to the payment of the cost there
of, it was proper for the trial court to deny 
their motion for summary judgment. Cedar
burg L. & W. Comm. v. Glens Falls Ins. Co. 
42 W (2d) 120, 166 NW (2d) 165. 

In a safe-place, common-law negligence, 
and nuisance action against a county which 
:¢aintained a zoo, and a contractor which had 
slirfa'c~d: a .walkway leading thereto, for per
sonal lllJUl'leS caused by a fall attributed to a 
depression allegedly the result of the contract
or's faulty and unworkmanlike construction 
denial of the contractor's motion for summary 
judgment was proper, for aside from the dis
cretion lodged in the trial court there existed 
a triable issue as to whether the contractor's 
clai:ql of exoneration from liability and ac~ 
ceptance of the work fell within one of the 
recognized exceptions to the rule. Cadden 
v. Milwaukee County, 44 W (2d) 341, 171 NW 
(2d) 360. . 

In an action to recover for personal injuries 
ari.sin~ C!llt of .electrical burns suffered by a 
chIld, lllJured when a model airplane he was 
flying (controlled by metal hand cables) con
tacted one of defendant's high-voltage unin: 
sulated wires, where defendant souglit sum
mary judgment based on its compliance with 
applicable statutes and regulations dealing 
with the maintenance of its power lines and 
equipment, prima facie proof of such com
pliance ~as riot dispelled by opposing aUega-
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tions of statutory noncompliance based on in
formation and belief. Kemp v. Wisconsin E. 
P. Co. 44 W (2d) 571, 172 NW (2d) 161. 

Where majority stockholder-directors and 
officers charged with mismanagement of their 
corporation by a minority stockholder on ad
verse examination to frame a complaint re
fused to answer questions on the ground of 
self-incrimination, whereupon the minority 
stockholder sought. dissolution of the corpora
-tion, claiming that defendants' invocation of 
the Fifth Amendment constituted an "illegal 
and fraudulent" act under 180.771, Stats. 1965, 
denial of summary judgment to dissolve the 
corporation did not constitute abuse of dis
cretion, where the trial court considered there 
were issues of fact to be resolved and too 
many conclusions of law were pleaded in the 
complaint and in the affidavits. Grognot v. 
Fox Valley Trucking Service, 45 W (2d) 235, 
172 NW.(2d) 812. 

The motion for summary judgment. Ritter 
and Magnuson, 21 MLR 33. 

Summary judgment procedure. Boesel, 6 
WLR5. 

Summary judgment and judgment on the 
pleadings. 1947 WLR 422. 

270.64 History: 1856 c. 120 s. 179; R. S. 
1858 c. 132 s. 21; R. S. 1878 s. 2893; Stats. 
1898,s. 2893; 1925 c. 4; Stats. 1925 s. 270.64; 
1935 c. 541 s. 166. 

In all cases where defendant has defaulted 
and has the right to appear and participate 
in the assessment of damages he may offer 
proof pertinent to the question, or, in actions 
of tort, in mitigation of damages. Bartlett 
v. Braunsdorf, 57 W 1, 14 NW 869. 

270.65 Hisfory: 1856 c. 120 s. 188; R. S. 
1858 c. 132 s. 32; R. S. 1878 s. 2894; Stats. 
1898 s.2894; 1925 c. 4; Stats. 1925 s. 270.65; 
Sup. Ct. Order, 239 W vii. 

CommenfofAdvisory Committee: This re
vision of 270.65 and the creation of 270.70, 
promulgated Feb. 13, 1942, effective July 1, 
1942, are intended as a solution to the vexed 
questions of "Who can or should sign the 
judgment?" and, "What constitutes entry of 
judgment?" They afford a clear rule by which 
to measure the time for appeal. [Re Order 
effective July 1, 1942] 

In an equitable action, improperly tried by 
jury, resulting in a general verdict for the 
plaintiff the clerk entered judgment without 
any express direction. There was no author
ityfor entering judgment and the entry was 
erroneous, the verdict being irregular and 
the court not having in any way passed upon 
the issues. Stahl v. Gotzenberger, 45 W 121. 
__ An, alleged judgment entered by the clerk 
under a mistaken idea that the findings have 
been signed by the judge is a nullity. Sack
ett v. Price County, 130 W 637, 110 NW 821. 

Where the court filed findings and ordered 
the entry of the judgment in accordance there
with, the judicial act was then performed. 
There only remained the purely clerical duty 
ofieducing it to writing and entering it of 
record. If mistake was made in the entry, so 
that the judgment entered did not accord with 
the judgment ordered, such mistake might be 
corrected even at a subsequent term. Com
stock v; Boyle, 134 W 613, 114 NW 1110. 
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A judgment of the circuit court need not 
be signed by the judge. Will of Burghardt, 
165 W 312, 162 NW 317. 

While sec. 2894, Stats. 1923, provides that 
the clerk must enter judgment on the direction 
of the court, it acts as a limitation on the 
authority of. the clerk only, and does not de
prive the court of the power to enter its own 
judgments. Dauphin v. Landrigan, 187 W 
633, 205 NW 557. 

270.66 History: 1882 c. 202;. Ann. Stats. 
1889 s. 2894a; 1891 c. 155; 1897 c. 153; Stats. 
1898 s. 2894a; 1925 c. 4; Stats. 1925 s. 270.66; 
1935 c. 541 s. 167; Sup. Ct. Order, 25'1 W vi; 
1953 c. 511. 

Ch. 202, Laws 1882, contemplates a case in 
which the clerk, without specific direction of 
the court, would be authorized to enter judg
ment under a verdict. It does not apply to 
special proceedings, such as those for the con
demnation of land for a railroad. Cornish v. 
Milwaukee & L. W. R. Co. 60 W 476, 19 NW 
443. 

On failure of the prevailing party to perfect 
his judgment by inserting costs within 60 days 
the judgment becomes perfected without costs, 
and the time within which an appeal may be 
taken begins to run thereafter. Kelly v. Owen, 
63 W 351, 23 NW 583. . 

If, before expiration of 60 days, the losing 
party or the clerk attempts to perfect the 
judgment by inserthig costs not taxed at the 
instance of the prevailing party or to debar 
the latter from his right to perfect judgment 
for costs such act is a nullity. Hoye v. Chi
cago & Northwestern R. Co. 65 W 243, 27 NW 
310. 

Findings by a referee upon confirmation 
become the findings of the court and, if judg
ment be not perfected within 60 days after 
confirmation, the right to costs is waived. 
Crocker v. Currier, 65 W 662, 27 NW 825. 

Where costs are taxed and inserted in the 
judgment contrary to ch. 202, Laws 1882, the 
opposite party should move to correct the 
judgment before appealing. Blomberg v. 
Stewart, 67 W 455,30 NW 617. 

An appeal taken less than 60 days after 
finding, and before taxation of costs, is pre
mature and must be dismissed. Joint School 
Dist. v. Kemen, 68 W 246, 32 NW 42. 

When the court grants a nonsuit the case 
is brought within ch. 202, Laws 1882, and the 
parties are governed by it. McDonough v. 
Milwaukee & N. R Co. 69 W 358, 34 NW 120. 

If the defendant neglected to tax his costs, 
he would forfeit them by ch. 202, Laws 1882. 
Neeves v. Eron, 73 W 542, 41 NW 725. 

A taxation of costs will not be vacated be
cause not made within 60 days after the deci
sion of the supreme court. Williams v. Giblin 
86 W 648, 57 NW 1111. ' 

Before this section was amended in 1897 a 
motion for a new trial operated as a stay of 
proceedings. A taxation made pursuant to an 
erroneous order entered while such stay was 
in force, after the 30 days had expired, and 
without a new notice, was sustained. Stein
hofel v. Chicago, M. & St. P. R. Co. 92 W 
123, 131, 65 NW 852. 

The pendency of a motion for a new trial 
does not operate as a stay unless it is so 
ordered; it is the intent of the statute that 
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the party who has obtained a verdict shall 
deliver to the clerk the judgment to be entered, 
and the clerk shall tax costs on the party's 
application and insert them in the judgment 
upon 3 days' notice; if this is done judgment 
is perfected; if this is not done within 60 days 
after verdict, in the absence of any direction 
by the court, the party loses his right to costs. 
Milwaukee M. & B. Asso. v. Niezerowsld, 95 W 
129, 70 NW 166. 

Where a bill of costs and notice for taxation 
is served on time the limit of 60 days does not 
apply to a bill made to secure a retaxation 
of the costs and upon such retaxation full 
costs may be taxed. Hart v. Godkin, 122 W 
646, 100 NW 1057. 

An order denying costs is not appealable. 
Mash v. Bloom, 133 W 662, 114 NW 99. 

Where the trial court orally ordered the 
action to be dismissed but findings were not 
prepared or filed until some months there
after, taxation of costs within 60 days ·after 
the actual filing was permissible. Jenks v. 
Allen, 151 W 625, 139 NW 433. 

Where, after a verdict in plaintiff's favor, 
defendant moved for judgment, the 60 days 
mentioned in sec. 2894a,Stats. 1913, did not 
begin to run until such motion was deter
mined; and if the record did not show when 
the motion was determined and the trial 
court refused to disallow costs, it will be pre
sumed that the costs were taxed in time. 
Breen v. Arnold, 157 W 528, 147 NW 997. 

Where a court signed and filed a written 
order for judgment on a special verdict, the 
date of such order, not that of the entry there
of by the clerk, fixed the beginning of the 60 
days within which costs might be taxed. Ban
aszek v. F. Mayer B. & S. Co. 161 W 404, 154 
NW 637. 

Sec. 2894a, Stats. 1915, does not apply where 
a special verdict finds the facts only, because 
no one can tell from such a verdict which 
party is successful until the court decides that 
question. Stryk v. Mnichowicz, 167 W 265, 
167 NW 246. 

Where the court orally directed judgment 
in favor of defendant, notwithstanding the 
verdict, and had made a mistake, later entered 
a formal order denying plaintiff's motions af
ter verdict and directing judgment for defend
ant, the formal order for judgment must gov
ern and the defendant might tax its costs 
within 60 days thereafter. Karshian v. Mil
waukee E. R. & L. Co. 192 W 269, 212 NW 643. 

After failing to have a judgment entered 
within 60 days of an order for judgment 
awarding him a specified sum, the plaintiff 
was not entitled to costs, but he was still en
titled to a judgment for the sum awarded, and 
hence the trial court erred in entering a judg
ment dismissing the complaint. Brunner v. 
Cauley, 248 W 530, 22 NW (2d) 481. 

Where the trial court's memorandum deci
sion in favor of the plaintiff required that 
forn;1al findings be prepared and submitted, the 
60-day period allowed by 270.66 for entering 
judgment began on the date of filing of the 
formal findings and not on the date of filing 
of the memorandum decision. (McDonough 
v. Milwaukee & Northern R. Co. 69 W 358, and 
Milwaukee M. & B. Asso. v. Niezerowski, 95 
W 129, distinguished.) Schrank v. Philibeck, 
251 W 546, 30 NW (2d) 233. 
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A verdict was entered on October 26th, and 
motions were made and argued after verdict, 
and the trial court signed orders on December 
2d giving the plaintiffs an option to enter 
judgment for reduced amounts of damages or 
stand a new trial. The plaintiffs were not re
quired to tax costs within 60 days from the 
date of the verdict. Matosian v. Milwaukee 
Auto. Ins. Co. 257 W 599, 44 NW (2d) 555. 

Where a verdict against the plaintiff was 
returned on November 16th and the plaintiff 
made a motion for a new trial on November 
27th, such motion operated as a stay of pro
ceedings until disposed of, and the stay oper
ated to extend the 60-day period within which 
the defendant was entitled to tax costs, so 
that, where the plaintiff's motion for a new 
trial was denied and an order for judgment 
was made on January 29th, and the defendant 
applied for costs on January 29th, they should 
have been allowed. Throm v. Koepke S. & G. 
Co. 260 W 479, 51 NW (2d) 49. 

Where the decision on motions after verdict 
was filed on December 11, 1953, the fact that 
exceptions were taken to certain items on the 
defendant's original bill of costs did not jus
tify the defendant's failure to file a judgment 
in its favor signed by the trial court on De
cember 10, 1953, and such judgment not hav
ing been filed, it was proper for the clerk of 
court, at the instance of counsel for the plain
tiffs, to enter judgment on February 26, 1954, 
without costs. Fonferek v. Wisconsin Rapids 
G. & E. Co. 268 W 278, 67 NW (2d) 268. . 

The plaintiff's objection to the taxation of 
costs by both defendants, not raised below, 
cannot be considered on appeal. Bank of 
Ashippun v. Ellis, 274 W 530, 80 NW (2d) 357. 

A memorandum decision on motions· after 
verdict, stating that the plaintiff's motion for 
judgment on the verdict was to be granted 
and that the defendant's motion was to be 
denied, and not specifically directing the en
try of judgment, was not an order to enter 
judgment for the purpose of starting the run
ning of the 60-day period for the taxation of 
costs. (Any implication to the contrary in 
Fonferek v. Wisconsin Rapids G. & E. Co. 268 
W 278, withdrawn.) Dwyer v. Jackson Co. 
20 W (2d) 318, 121 NW (2d) 881. 

Plaintiff was not precluded from taxing 
costs within 60 days following entry of the 
final judgment because more than 60 days 
had expired from the date of the trial court's 
prior determination of the issue of entitle. 
ment to the chattel, and since resolution of 
his subsequent motion for judgment. for the 
value of the property rather than its return 
and for damages required further judicial 
action, the time for taxation of costs did not 
commence to run until the judge's decision 
of the remaining issues. Barclay Brass & 
Aluminum Foundry v. Resnick, 35 W (2d) 
620, 151 NW (2d) 648. 

Sec. 2894a does not apply when the party's 
right to judgment is denied and he is driven 
to a federal court for its establishment. Met
calf v. Watertown, 68 F 859. 

270.67 History: 1905 c. 132 s. 1; .supl. 1906 
s. 2894b; 1925 c. 4; Stats. 1925 s. 270.67; 1935 
c. 541 s. 168. 

270.68 History: 1905 c. 132 s. 2;Supl. 1906 
s. 2894c; 1925 c. 4; Stats. 1925 s. 270.68. 



270.69 

270.69 Hisfory: 1844 p. 105; R. S. 1849 c. 
102 s. 12 to 15; R. S. 1858 c. 140 s. 12 to 15; 
1863 c. 216; R. S. 1878 s. 2895, 2896; Stats. 
1898 s. 2895, 2896; 1925 c. 4; Stats. 1925 s. 
270.69, 270.70; 1935 c. 541 s. 169, 170; Stats; 
1935 s. 270.69; Sup. Ct. Order, 275 W vii; 1967 
c. 36; 1969 c. 127. 

Where the warrant authorizes confession for 
the amount due, judgment cannot be entered 
while such amount is subject to the adjust
ment of equities. Davis v. Van Wie, 6 W 209. 

The statement of the confession of the judg
ment must be definite and particular. A state
ment containing the date and amount of de
mand, the amount due and generally the' ar
ticles purchased is insufficient. Thompson v. 
Hintgen, 11 W 112. 

A misnomer of defendants, by describing 
them as partners, when the warrant was exe
cuted by them in their individual names and 
contained a release of errors, is immaterial. 
McIndoe v. Hazelton, 19 W 567. 

The rule that the court cannot vacate its 
judgment for error after the term has ended 
(except under sec. 38, ch. 125, R.S. 1858) does 
not apply to judgments on cognovit. Aetna 
Life Ins. Co. v. McCormick, 20 W 265. 

The sworn confession of the defendant in
dorsed on the complaint will not authorize 
entry of judgment. This must be done under 
sec. 27, ch. 132, or sec. 15, ch. 140, R. S. 1858. 
Wadsworth v. Willard, 22 W 238. 

Between the parties a: defective affidavit 
will not alone authorize the vacation of a judg
ment by confession. N or will this be done 
when the existence of such affidavit is stated 
by defendant only on information and belief. 
Reiley v. Johnston, 22 W 279. 

A judgment' by warrant of attorney on a 
note barred by the statute of limitations is 
void. Walrod v. Manson, 23 W 393. 

Equity will relieve against judgment by 
confession on the ground of fraud,. accident or 
mistake. Brown. v. Parker, 28 W 21: 

Mere irregularities not of a substantial na
ture will be disregarded, though courts will 
look closely into the proceeding to see that no 
substantial wrong has been done defendant. 
McCabe v. Sumner, 40 W 386. 

A judgment is not void because the affi
davit fails to state deponent's means of knowl
edge; nor will it be vacated for such irregu
larity, especially when it cont<jins a i'elease 
of errors, unless the judgment is unjust. Pirie 
v. Hughes, 43 W 531. 

The jurisdiction over judgments on COg7 
novit, being equitable, will not be exercised 
when no meritorious defense is disclosed. Her
furth v. Biederstaedt, 43 W 633. 

The proceedings here authorized by secs. 
13 and 14, ch. 140, R. S. 1858, may be taken 
in a federal court. Jewett v. Fink, 47 W 446, 
2 NW 1124. 

Where plaintiff does not make the affidavit 
it must distinctly appear in the body of it 
that it was made on his behalf, show why it 
was not made by him and also the. affiant's 
means of knowledge. Sloanev. Anderson, 57 
W 123, 13NW 684, 15 NW 21. 

The affidavit must state the amount due 
or to become due and that plaintiff is the 
holder thereof, A~ allegation that a sum is 
"justly owing" is not sufficient. When affi-
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davit is made out of the state it must be 
authenticated as prescribed by sec. 4203, R. 
S. 1878. Sloane v. Anderson, 57 W 123, 13 
NW 684, 15 NW 21. 

A warrant to confess judgment upon a note 
for such amount as may appear to be unpaid 
thereon authorizes a confession only for the 
amount actually due. Reid v. Southworth, 71 
W 288, 36 NW 866. 

Though the affidavit is silent as to the 
amount due, if the complaint states the sum 
and the affidavit states that the facts con
tained in the complaint are true to the knowl
edge of the affiant, it is sufficient as between 
the parties to the action, especially if the war
rant of attorney authorizes the release of er
rors and they have been released. Rogers v. 
Cherrier, 75 W 54, 43 NW 838. 

An affidavit which recites that it is made 
by the affiant as the attorney of the plaintiff, 
and is made by him because the plaintiffis not 
a resident of the county where the action is 
commenced, shows that it was made on plain
tiff's .behalf. Rogers v. Cherrier, 75 W 54, 
43 NW 838. 

A judgment will not be vacated at the in
stance of a creditor because the affidavit of 
plaintiffs attorney annexed to the complaint 
does not show why the plaintiff did not make 
it or the affiant's means of knowledge, unless 
the judgment is shown to be unjust or inequi
table., Horning v. E. Griesbach B. Co. 84 W 
71, 54 NW 105. 

,A judgment is not void, but only voidable, 
though the affidavit is defective; and in the 
absence of equities on the part of the debtor 
it will not. be set aside on motion; creditors 
are in no better position to take advantage 
of error than is the debtor himself. F. Mayer 
B. & S. Co. v. Falk, 89 W 216, 61 NW 562. 

The determination by a court commissioner 
who signs a judgment by confession that the 
affidavit was sufficient cannot be attacked 
collaterally. F. Mayer B. & S. Co. v. Falk, 
89 W 216, 61 NW 562. 

Creditors at lal'ge cannot attack the validity 
of judgments confessed by their debtors on the 
ground that they were procured by collusion 
and fraud. Weber v. Weber, 90 W 467,63 NW 
751, 757. 

The answer of confession upon which judg
ment was entered was not signed by the de
fendant's attorney but his name was signed by 
the attorney for the plaintiff, who entered the 
judgment at the request of defendant's attor
ney, which signing was ratified by the latter. 
The judgment was not void. John V. Farwell 
Co. v. Hilbert, 91 W 437, 65 NW 172. 

Where a president is authorized to represent 
the corporation "in matters of more than ordi
nary importance," and has practically exer
cised, with the knowledge and assent of the 
directors, all the power of the corporation, his 
appointment of an attorney to confess judg
ment against the corporation upon its note 
given at the same time for money borrowed 
for. the corporation will bind it as against a 
person who acted in good faith. Ford v. Hill, 
92 W 188, 66 NW 115. 

A warrant authorizing the confession and 
execution of judgment on a judgment note 
"in any court of recor<;1" authorizes such con-
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fession in this state of a note made in another 
state. Pirie v. Conrad, 97 W 150, 72 NW 370. 

Judgment cannot be entered against one of 
the makers alone, under a joint warrant of 
attorney. Kahn v. Lesser, 97 W 217, 72 NW 
739. 

This statute is strictly construed. Kahn v. 
Lesser, 97 W 217, 72 NW 739. 

Where the stipulation was for "judgment 
with costs," and these were reasonable in 
amount, there was no equity in the motion to 
vacate the judgment on that ground. Second 
Ward S. Bank v. Schranck, 97 W 250, 73 NW 
31, 37. 

The portion of sec. 2896, Stats. 1898, author
izing entry of judgment before the debt is 
due, when so authorized by the 'power of at
torney, must be read in connectIOn with seC. 
2969 (7) so as to authorize only a judgment 
for the part actually due, in order that exe
cution may be issued for such part. Reeves & 
Co. v. Kroll, 133 W 196, 113 NW 440. 

Sec. 2896, Stats. 1898, does not apply to a 
judgment confessed in another state where 
suit is brought upon such judgment in this 
state. Halfhill v. Malick, 145 W 200, 129 NW 
1086. 

Judgment upon a judgment note executed 
by the secretary and manager of a corpora
tion is prima facie valid, and in an equitable 
action to collect the same from stockholders 
who received all the corporate assets, it will 
be enforced unless the defendants show that 
the secretary was not authorized to execute 
the note and that it would be unjust and in
equitable to enforce payment. Smith v. Dixon, 
150 W 110, 135 NW 841. 

The supreme court can give no relief upon 
an appeal from a judgment by confession on a 
judgment note if no irregularity or error ap
pears in the record. Such a judgment is sup
ported by the same presumption of regularity, 
of sufficiency of the pleadings and evidence, 
and of other essentials, as a judgment in a 
contested action. Wessling v. Hieb, 180 W 
160, 192 NW 458. 

Statutes relating to cognovit supersede the 
common law, and only such judgments are 
permitted on cognovit as come within the 
statutes; such a judgment cannot be entered 
on a lease of real estate. Park H. Co. v. Eck
stein-Miller A. Co. 181 W 72, 193 NW 998. 

Fraud which would have prevented recov
ery of judgment cannot be pleaded as a de
fense in an action at law on a foreign judg
ment, but a court of equity will enjoin the en
forcement of a foreign judgment on cognovit, 
where such judgment was obtained through. 
fraud and gives the judgment creditor an un
conscionable advantage. (Smith v. Willing, 
123 W 377, 380, 101 NW 692, overruled.) Ellis 
v. Gordon, 202 W 134, 231 NW 585. . 

Whether the original attachment to a con
ditional sales contract, of an instrument other" 
wise qualifying as a note and containing a 
provision for judgment by cognovit, takes it 
out of the definition of a note and the opera
tion of 270.69, Stats. 1931, providing for cog
novit judgments, depends upon the intention 
of the parties as manifested by the entire 
written record. Shawano F. Corp. v. Julius, 
214 W 637, 254 NW 355. 

A power of attorney to confess judgment 
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contained in a note was not terminated by the 
subsequent incompetency of the maker, and 
hence judgment by confession could properly 
be entered on the note subsequent to such 
incompetency. Guardianship of Kohl, 221 W 
385, 266 NW800. 

An instrument, although signed by a buyer 
alone, on which was indorsed, "Conditional 
Sales Note," with printed matter thereunder 
for insertion of the date of filing appropriate 
to conditional sales contracts, and which con
tained provisions relating to defaults, repos
session, sale of repossessed property, etc;, and 
recited the obligation of the payee to hold for 
the bUyer the residue remaining on sale of 
~he repossessed property, is not a "note or 
bond" authorizing entry of judgment on cog
novit. (United Finance Corp. v. Peterson, 
208W 104, applied.) Wisconsin Sales Corp. v. 
McDougal, 223 W 485, 271 NW 25. 

The judgment on warrant of attorney can 
be entered only on a bond or a promissory 
note. Chippewa Valley Securities Co. v. 
Herbst, 227 W 422, 278 NW 872. 

Where jurisdictional defects are apparent 
on the face of the record, a judgment on con
fession will be vacated without a showing of 
equities on the part of the debtor. Husman 
v. Miller, 250 W 620, 27 NW (2d) 731. 

A defect or irregularity in content in the 
affidavit attached to the complaint on which 
judgment is confessed is not jurisdictional, 
and does not make the judgment void, but 
only voidable, and in the absence of equities 
on the part of the debtor it will not be set 
aside. (Any inference to the contrary in 
Sloane v. Anderson, 57 W 123, disapproved.) 
Husman v. Miller, 250 W 620, 27 NW (2d) 731. 

Where a complaint was filed, setting out 
that the named defendants, designated as 
"Melvin Miller and William Miller, doing busi
ness under the firm name of Miller Brothers," 
executed a judgment note, and the note was 
filed, .executed "Miller Bros. By M. Miller," the 
jurisdictional requirement of 271.69 as to the 
filing of the note and complaint was met and, 
in relation to a cognovit judgment entered 
against both named defendants, the presump
tion attached that the named defendant Wil
liam Miller, whose name was not signed on 
the note, was a member of a partnership do
ing business as Miller Br.others and that as a 
partner he was bound by the execution in the 
firm name. Husman v. Miller, 250 W 620, 27 
NW (2d) 731. Compare Remington v. Cum-
mings, 5 W 138. . 

In a proceeding by the administrators of the 
estate of a deceased accommodation maker 
of judgment notes, wherein judgment wasen~ 
tered in favor of the administrators, without 
process, on the warrants of attorney con
tained in the notes, it appeared on the face of 
the record that the notes had been paid by 
the administrators, and that the warrant of 
attorney in each note only authorized the con
fession of judgment for such amount as might 
appear to be "due and unpaid thereon," .the 
judgment so entered was void for want of 
jurisdiction of the court to enter. it, and it 
should have been vacated on motion made 
therefor. Halbach v. Halbach, 259 W 329,48 
NW (2d) 617. . 

. See note to 269.46, on relief from judgments, 
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orders and stipulations, citing Uebele v. Ros
en, 2 W (2d) 339, 86 NW (2d) 439. 

270.70 History: Sup. Ct. Order, 239 W viii; 
Stats. 1943 s. 270.70; 1961 c. 495. 

Editor's Note: For background information 
see comment of Advisory Committee under 
270.65. 

270.71 History: 1856 c. 120 s. 190; R. S. 
1858 c. 132 s. 34; R. S. 1878 s. 2897; Stats. 
1898 s. 2897; 1925 c. 4; Stats. 1925 s. 270.71; 
Sup. Ct. Order; 214 W vi; 1955 c. 553. 

Where only a portion of a judgment was 
reversed and a new judgment was entered by 
the trial court, such new judgment being in 
substance merely a modifying or additional 
one, the new judgment is not erroneous be
cause it contains no order as to that part of 
the prior judgment which is undisturbed. 
Jones v. Jones, 71 W 513, 38 NW 88. 

. 270.72 History: 1856 c. 120 s. 191; R. S. 
1858 c. 132 s. 35; R. S. 1878 s. 2898; Stats. 
1898 s. 2898; 1925 c. 4; Stats. 1925 s. 270.72; 
Sup. Ct. Order, 275 W vii. 

A motion for execution on a judgment is 
no part of the record. Thomas v. Savage, 8 
W 160. . 

Proof of filing a lis pendens is no part of 
the record. Manning v. McClurg, 14 W 351. 

The statute declares that the roll shall con
tain all orders and papers in any way involv
ing the merits and necessarily affecting the 
judgment; and this includes a stipulation be
tween the parties, the order for attorney's 
fees, and the taxation of costs. Cord v. South
well, 15 W 211. 

Orders (and affidavits used on hearing same) 
which involve merely practice regUlations, 
and not the merits, are not part of the record. 
Cornell v. Davis, 16 W 686. 

The fact that no judgment roll has been 
made up is no ground for setting aside the 
judgment. Lathrop v. SnYder, 17 W 110. 

On appeal from arbitrators all affidavits 
relating to any application concerning the 
award are part of the record. Dundon v. 
Starin, 19 W 261. 

After a pleading has been amended the orig
inal pleading drops out. Folger v. Boynton, 
67 W 447, 30 NW 715. 

An appeal from a judgment brings up all 
the proceedings in the action subsequent to 
the judgment and prior to making the return 
to the appeal which affects the judgment in 
any manner. Such proceedings are not brought 
up for reversal or affirmance or review, but 
that the court may know whether anything 
has transpired in the case after judgment 
which will affect the determination of the 
appeal. German M. F. Ins. Co. v. Decker, 74 
W 556, 43 NW 500. 

Unless a file satisfying the requirements 
of sec. 2898, Stats. 1898, is transmitted to the 
supreme court, the appeal will be dismissed. 
Sutton v. Chicago, St. P., M. & O. R. Co. 106 
W 225, 82 NW 137. 

An order before judgment requiring money 
to be paid into court to abide the result of 
the action is included. Maahs v. Antigo L. 
Co. 156 W 1, 145 NW 222. 

270.73 History: 1899 C. 14 s. 1 to 3; Supl. 
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1906 s. 2898a; 1911 c. 663 s. 432; 1925 c. 4; 
Stats. 1925 s. 270.73; 1935 c. 541 s. 171; Sup. 
Ct. Order, 275 W vii. 

270.74 History: R. S. 1849 c. 102 s. 16; 
R. S. 1858 c. 132 s. 37; R. S. 1878 s. 2899; 
Stats. 1898 s. 2899; 1925 c. 4; Sup. ct. Order, 
221 W v; Sup. Ct. Order, 275 W viii. 
. Immaterial inaccuracies in docketing a judg

ment do not affect its lien. The docket is 
constructive notice to the extent to which 
information could be gained by actually exam
ining it. Hesse v. Mann, 40 W 560. 

Where a judgment was docketed out of its 
chronological order in docket "B," which was 
not then used, instead of in docket "C," then 
in use, such docket was constructive notice 
of the judgment. Hesse v. Mann, 40 W 560. 

It is only by a sufficient and legal docketing 
of the judgment that it can become a lien on 
the real estate of the debtor. The docket en
try of a judgment against Edward Davis was 
not constructive notice of a lien on the real 
estate of E. A. Davis or Edward A. Davis, so 
as to affect the title of a subsequent pur
chaser. Davis v. Steeps, 87 W 472, 58 NW 
769. 

It is necessary to enter judgments in a 
book required by sec. 2899, R. S. 1878, and 
where a mortgage was executed and recorded 
before the judgment was docketed, it will be 
prior in lien to that judgment. McKenna v. 
Van Blarcom, 109 W 271, 85 NW 322. 

A judgment in a paternity proceeding, not 
adjudging present payment, cannot be dock
eted so as to be a lien. Barry v. Niessen, 114 
W 256, 90 NW 166. 

In case a judgment is not indexed it does 
not become a lien upon the debtor's real es
tate as against those in the meantime taking 
security thereon without actual notice. Wis
consin M. & S. Co. v. Kriesel, 191 W 602, 211 
NW 795. 

270.745 History: 1935 c. 519; Stats. 1935 
s. 270.745. 

270.75 History: R. S. 1849 c. 88 s. 184, 185; 
1855 c. 31 s; 2; 1858 c. 141; R. S. 1858 c. 120 
s. 170, 171, 174; 1871 c. 62; R. S. 1878 s. 2900; 
Stats. 1898 s. 2900; 1925 c. 4; Stats. 1925 s. 
270.75; 1967 c. 276 ss. 39, 40. 

An appeal from the judgment of a justice 
does not prevent the filing of a transcript. 
Steckmesser v. Graham, 10 W 37. 

The circuit court cannot, on motion showing 
irregularity or even want of jurisdiction be
fore the justice, set aside such judgment. It 
seems that the extent of its power is to strike 
the transcript from its files and records. Mab
bett v. Vick, 53 W 158, 10 NW 84. 

Where a void judgment has been docketed 
the circuit court may vacate docket entries 
and strike the transcript from the files. But 
a court of equity will not interfere if the 
judgment is not inequitable. Thomas v. West, 
59 W 103, 17 NW 684. 
. Sec. 2900, R. S. 1878, must be followed in 

every material particular in order to give 
validity to the transcript of the justice's judg
ment. Duecker v. Goeres, 104 W 29, 80 NW 
91. 

Sec. 2900, Stats. 1898,is not in conflict with 
sec. 2968, and both should be enforced. Mc
Cormick v. Ryan, 106 W 209, 82 NW 137. 
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The statute limiting action upon a judgment 
to 6 years does not apply where a transcript 
has been filed under sec. 2900, Stats. 1898. 
Sullivan v. Miles, 117 W 576, 94 NW 298. 

Upon the nonappearance of garnishees in 
a justice court judgment was entered against 
them, and after the expiration of the time for 
appeal a transcript of this judgment was filed 
in the circuit court and an execution issued 
thereon. On motion of the garnishees, the 
circuit court struck the transcript from the 
records and stayed execution. The circuit 
court did not have the power to strike the 
transcript of this judgment from its files and 
dockets, since it acquires power to review the 
judgment of an inferior court only by appeal, 
by common-law writ or by an equitable action. 
Wernick v. Roth, 195 W 519, 218 NW 812. 

The act of a clerk in filing the docket tran
script of a judgment is ministerial and not 
void though done on a nonjuridical day; and 
the judgment creditors acquired the same lien 
as if the act was done on any other day. In 
re Worthington, 7 Biss. 455. 

270.76 History: 1855 c. 31 s. 1; R. S. 1858 
c. 120 s. 173; R. S. 1858 c. 132 s. 36; R. S. 1878 
s. 2901; Stats. 1898 s. 2901; 1925 c. 4; Stats. 
1925 s. 270.76; 1935 c. 519; 1935 c. 541 s. 172; 
1939 c. 513 s. 52; 1955 c. 553. 

270.78 History: 1889 c. 380; Ann. Stats. 
1889 s. 2901a; Stats. 1898 s. 2901b; 1925 c. 4; 
Stats. 1925 s. 270.78; 1935 c. 541 s. 174; Sup. 
Ct. Order, 275 W viii. 

270.79 History: 1856 c. 120 s. 192; R. S. 
1858 c. 132 s. 36; 1866 c. 136; R. S. 1878 s. 
2902; 1883 c. 25; 1885 c. 200; Ann. Stats. 1889 
s. 2902, 2905a, 2969a; Stats. 1898 s. 2902; 1925 
c. 4; Stats. 1925 s. 270.79; 1935 c. 541 s. 175; 
Sup. Ct. Order, 229 W vii; 1955 c. 553; 1957 
c. 572. 

Revisers' Note, 1878: Residue of section 36, 
chapter 132, R. S. 1858, as amended by section 
1, chapter 136, Laws 1866, amended. It is 
provided that the lien of the judgment shall be 
for ten years from its rendition instead of its 
first docketing because a uniform rule can 
thus be applied to all, including justices judg
ments, and the rule is the same as now in 
circuit courts if the judgment be docketed, as 
the law directs, immediately on its rendition. 
When a judgment is stayed, the provision now 
is that the period of stay is not to be counted. 
This may operate hardly on searchers for title 
and incumbrances, and work injustice. It 
tends greatly to render the docket unreliable, 
and to necessitate a perhaps difficult inquiry. 
To relieve this, and at the same time afford 
the relief due the judgment creditor, it is pro
vided he may cause to be entered on the docket 
a notice of the interruption, and that only the 
time after such a notice is entered will be 
deducted from the time. It is also provided 
that when a judgment appealed from shall be 
affirmed or appeal dismissed and the record 
come back, the clerk shall so enter it and thus 
restore the lien. Also amended to permit a 
similar relief by transcript to another county. 
The time lost during the pendency of the ap
peal when there is no lien is not credited to 
the judgment debtor, but remains a part of 
the ten years because the security is substi-
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tuted therefor, and the extension of liens in
definitely is of doubtful policy. 

Editor's Nofe: On the background of sec. 
2902, R. S. 18'/8, see Gilbert v. Stockman, 81 
W 602, 606-607, 51 NW 1076, 1077-1078. 

A judgment is a lien on land of a debtor 
conveyed in fraud of creditors. Eastman v. 
Schettler, 13 W 325. See also Van Camp v. 
Peerenboom, 14 W 65. 

Land subject to a judgment lien is not dis
incumbered by its afterwards becoming a 
homestead. Upham v. Second Ward Bank, 15 
W 449. 

A judgment against a nonresident served 
by publication is good only against property 
specified in an affidavit for publication. Jar
vis v. Barrett, 14 W 591; Jones v. Spencer, 15 
W 583. 

After ch. 137, Laws 1858, took effect a judg
ment lien did not attach to a homestead. 
Smith v. Omans, 17 W 395. 

Ch. 137, Laws 1858, exempting the home
stead from judgment liens, did not apply to 
judgments previously rendered. Baltimore 
Annual Conference v. Schell, 17 W 308; Dopp 
v. Albee, 17 W 590. 

A judgment void for want of service of 
summons is not a lien. Anderson v. Coburn, 
27 W 558. 

A judgment docketed after sale and pay
ment of consideration but before conveyance 
by a debtor is not a lien. Goodell v. Bloomer, 
41 W 436. 

Upon the sale of lands occupied as a home
stead the lien of a judgment against the ven
dor will not attach to such lands unless it 
appears that the sale was merely colorable 
and made for the purpose of enabling the 
judgment debtor to have the advantage of 
another homestead while his former home
stead was held for his use and benefit by the 
grantee. Carver v. Lassallette, 57 W 232, 15 
NW 162. 

A judgment ceases to be a lien on real prop
erty after the expiration of 10 years from its 
rendition. Collins v. Smith, 75 W 392, 44 NW 
510. 

The lien of a judgment attaches to the real 
property of the judgment debtor in the county 
in which the judgment is docketed, not to 
such property therein the title to which ap
pears by the records to be in the debtor. 
Hence, a judgment creditor who purchases 
land sold on an execution in his favor acquires 
only such an interest therein as the debtor 
actually had. Main v. Bosworth, 77 W 660, 46 
NW 1043; Stanhilber v. Graves, 97 W 515, 73 
NW 48. 

Where a transcript of a judgment from a 
justice court is filed in the circuit court, it is 
essential that the date of its rendition be 
shown. Duecker v. Goeres, 104 W 29, 80 NW 
91. 

A judgment docketed under sec. 2902, Stats. 
1898, does not become a specific lien upon 
land fraudulently conveyed within the mean
ing of sec. 2320. French L. Co. v. Theriault, 
107 W 627, 83 NW 927. 

Where a mortgage was executed and re
corded before a judgment was docketed it is 
a prior lien to the judgment. McKenna v. 
Van Blarcom, 109 W 271, 85 NW 322. 

Where a judgment is rendered in bastardy 
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proceedings for future payments to the plain
tiff it cannot be docketed so as to be a lien 
upon real estate of defendant, but judgment 
for sums already due can be so docketed. 
Barry v. Niessen, 114 W 256, 90 NW 166. 

Unless an entry is made on the docket, as 
provided by sec. 2902, of the fact that the 
enforcement of a judgment has been sus
pended by the death of the judgment debtor 
as provided by sec. 2978, there is no interrup
tion of the running of the 10-year period dur
ing which the judgment remains a lien. Delle 
v. Boss, 164 W 392, 160 NW 179. 

A lien arising from the docketing of a judg
ment does not constitute or create an estate, 
interest, or right of property, but merely gives 
a right to levy to exclusion of adverse inter
ests subsequent to judgment. Musa v. Segelke 
& Kohlhaus Co. 224 W 432, 272 NW 657. 

The lien of a judgment on real estate at
taches only to the interest of the judgment 
debtor in the property, and is inferior to the 
equitable lien of a vendee under a prior land 
contract for payments made prior to the judg
ment, even though the land contract was not 
recorded and the judgment was duly docketed. 
Wenzel v. Roberts, 236 W 315, 294 NW 871. 

Although the docketing of a judgment is 
not notice to persons subsequently dealing 
with the judgment debtor, nevertheless, under 
270.79 (1), the lien of a judgment attaches to 
the real property of the debtor at the time of 
the docketing, and, since a subsequent con
veyance by the judgment debtor does not de
feat the 1,ien, purchasers of lands must search 
the record for judgments against the debtor 
at their peril. R.F. Gehrke Sheet Metal Works 
v. Mahl, 237 W 414,297 NW 373. 

See note to 269.46, on relief from judgments, 
orders and stipulations, citing State ex reI. 
Chinchilla Ranch, Inc. v. O'Connell, 261 W 
86, 51NW (2d) 714. 

A judgment does not become a lieri against 
property of the debtor which he has con
ttacted to" sell by valid contract. As to such 
property the debtor has only a security title. 
Mueller v. Novelty Dye Works, 273 W 501, 
78 NW (2d) 881. 

With reference to an issue of priority, a 
judgment did not become a valid lien until 
the date when it was properly docketed by 
the clerk of court in the manner required by 
270.79 in order to become a lien. Builder's 
Lumber Co. v. Stuart, 6 W (2d) 356, 94 NW 
(2d) 630. 

270.795 History: 1963 c. 459; Stats. 1963 s. 
270.795. 

270.80 History: 1880 c. 93; Ann. Stats. 1889 
s. 2902a; Stats. 1898 s. 2902a; 1925 c. 4; Stats. 
1925 s. 270.80; 1935 c. 541 s. 176. 

Where the supreme court modified a judg
ment of the lower court in favor of the plairi~ 
tiff and .remitted its judgment for costs in 
favor of the defendant to the lower court, it 
was within the power and discretion of the 
lower court to offset the amount of such su~ 
preme court judgment against the amount of 
the lower court judgment. Hyman-Michaels 
Co. v. Ashmus Equip. Sales Corp. 274 W 527, 
80 NW (2d) 446. 

. 270.81 History: 1889 c. 146; Ann. Stats. 1889 
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s. 2902b; Stats. 1898 s. 2902b; 1925 c. 4; Stats. 
1925 s. 270.81; 1935 c. 68. 

Ediior'sNote: Prior to August 1, 1888, it 
was not necessary to docket a judgment of 
the federal court in any county; the lien there
of extended throughout the district of such 
federal court without being docketed in the 
state court. Massingill v. Downs, 7 How. 760; 
Shrew v. Jones, 2 McLean 78, Fed. Cas. 12.818; 
Manhattan Co. v. Evertson, 6 Paige 457. On 
August 1, 1888, congress enacted the first 
clause of the statute, and on March 2, 1895, 
congress added the provision that docketing 
in any state office within the same county 
should not be required. The current statute 
is 62 US Stats. at L 958 (28 U.S.C. 1962). 

270.82 Hisiory: R. S. 1878 s. 2903; Stats. 
1898 s. 2903; 1925 c. 4; Stats. 1925 s. 270.82; 
1935 c. 541 s. 177. 

270 .. 84 History: R. S. 1849 c. 102 s. 18; R. 
S. 1858. c. 132 s. 39; R. S. 1878 s. 2905; 1885 
c. 200 s. 2; Ann. Stats. 1889 s. 2905a; Stats. 
1898 s. 2905; 1925 c. 4; Stats. 1925 s. 270.84. 

There is no liability under 270.84 for the 
failure of the clerk to docket a judgment at 
the proper time unless the person asserting 
the liability has sustained actual loss or dam
age. Wisconsin M. & S. Co. v. Kriesel, 191 W 
602, 211 NW 795. 

270.85 History: 1860 c. 284; R. S. 1878 s. 
2906; Stats. 1898 s. 2906; 1899 c. 351 s. 34; 
1925 c. 4; Stats. 1925 s. 270.85; 1935 c. 541 s. 
179. 

The method of assigning a judgment pro
vided in sec. 2906, Stats. 1898, is not exclusive 
and the assignment which does not comply 
with it is good as between the parties. Cowie 
v. National Ex. Bank, 147 W 124, 132 NW 900. 

270.86 History: R. S. 1849 c. 102 s. 24; R. 
S. 1858 c. 132 s. 47; R. S. 1878 s. 2907; Stats. 
1898 s. 2907; 1925 c. 4; Stats. 1925 s. 270.86; 
1935 c. 541 s. 180. 

270.87 History: R. S. 1849 c. 102 s. 20 to 
22; 1853 c. 82 s. 1; R. S. 1858 c. 132 s. 41 to 
43, 45; 1869 c. 82 s. 1, 2; R. S. 1878 s. 2908; 
Stats. 1898 s. 2908; 1925 c. 4; Stats. 1925 s. 
270.87; 1935 c. 541 s. 181. . 

Where a judgment is discharged wrong
fully, a subsequent judgment creditor or mort
gagee is not. prejudiced by having the dis
charge set aSIde; and delay to enforce a mort
gage on faith of discharge does not change 
the rule. Downer v. Miller, 15 W 612. 

An attorney may receive the amount of a 
judgment and discharge same, and the judg
ment creditor is bound, except as to those 
having notice of revocation of his authority. 
Flanders v. Sherman, 18 W 575. 

As to the rights of a judgment debtor who 
has J?rocured.from one of his 2 joint judgment 
credItors a dIscharge of the whole judgment, 
see Gaynor v. Blewett, 85 W 155, 55 NW 169. 

270.88 History: R. S. 1849 c. 102 s. 22; R. 
S. 1858 c. 132 s. 43; R. S. 1878 s. 2909; Stats. 
1898 s. 2909; 1925 c. 4; Stats. 1925 s.270.88. 

. .270.89 History: 1853 c. 82 s. 1; R. S. 1858 
c. 132 s. 45; R. S. 1878 s. 2910; Stat;;. 1898 
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s. 2910; 1925 c. 4; Stats. 1925 s. 270.89: 1935 
c. 541 s. 182. 

270.90 History: 1869 c. 63 s. I: R. S. 1878 
s. 2911; Stats. 1898 s. 2911; 1925 c. 4; Stats. 
1925 s. 270.90; 1935 c. 541 s. 183. 

Where defendant in replevin had judgment 
for a return of the property, or if return could 
not be had for the value, and an execution 
had been issued the plaintiff cannot have the 
judgment satisfied under the practice author
ized by sec. 2911, R. S. 1878, except upon satis
factory proof that the judgment has been 
fully satisfied by a return of all the property 
in suit or by a tender of such return, and if 
such tender was made before execution is
sued, that such tender was kept good. The 
return of the sheriff that a return could not 
be had cannot be contradicted by the parties. 
Irvin v. Smith, 66 W 113, 27 NW 28, 28 NW 351. 

If a judgment has been paid the debtor has 
a remedy by motion in the court which ren
dered it. One circuit court has no jurisdiction 
to restrain the enforcement of a judgment 
rendered in another. Cardinal v. Eau Claire 
L. Co. 75 W 404, 44 NW 761. 

270.91 History: 1853 c. 82 s. 1, 2; R. S. 
1858 c. 132 s. 45, 46; R. S. 1878 s. 2912: Stats. 
1898 s. 2912; 1925 c. 4; Stats. 1925 s. 270.91: 
1935 c. 541 s. 184; 1943 c. 355. 

Revisor's Note, 1935: The face of the exe
cution should state who is liable and for how 
much. [Bill 50-S, s. 184] 

A judgment against an administrator of an 
estate based upon his failure to withdraw es
tate funds from a bank of which he was an 
officer and director before it failed in 1935 
was discharged in bankruptcy since he was 
guilty of no more than negligence, despite 
the conclusion in the judgment that he was 
guilty of a defalcation. Aetna Casualty & 
Surety Co. v. Lauerman, 12 W (2d) 387, 107 
NW (2d) 605. 

Where a bankrupt, pursuant to 270.91 (2), 
filed a petition praying that a certain out
standing judgment be satisfied, and placed in 
evidence the order of discharge in bankruptcy, 
the objecting judgment creditor then had 
the burden of producing evidence in avoid
ance of the discharge. In determining whether 
the liability of a judgment debtor is discharge
able in bankruptcy under 17 (a) of the Bank
ruptcy Act (11 USCA, sec. 35), Wisconsin fol
lows the liberal practice of permitting a court 
to look behind a judgment and to consider 
the entire record, and the actual fact dis
closed thereby as the basis for the adjudged 
liability will govern. Bastian v. LeRoy, 20 
W (2d) 470, 122 NW (2d) 386. 

270.91 (2) does not apply where a cognovit 
note was listed and discharged in bankruptcy 
but where the judgment was taken after the 
discharge and plaintiff took no action for 
more than one year after knowledge of its 
entry; nevertheless the judgment will be va
cated as being a constructive fraud on the 
court which entered it. State Central Credit 
Union v. Bayley, 33 W (2d) 367, 147 NW (2d) 
265. 

270.92 History: 1870 c. 10 s. I: R. S. 1878 
s. 2913; Stats. 1898 s. 2913; 1925 c. 4; Stats. 
1925 s. 270.92; 1935 c. 541 s. 185. 

271.01 

270.93 History: Sup. Ct. Order, 229 W vii; 
Stats. 1939 s. 270.93. 

270.94 History: R. S. 1849 c. 102 s. 23; R. S. 
1858 c. 132 s. 44; R. S. 1878 s. 2915; Stats. 1898 
s. 2915; 1925 c. 4; Stats. 1925 s. 270.94; 1935 
c. 541 s. 187. 

A penalty is not recoverable where there 
was no intentional wrong in refusing but a 
reliance in good faith upon some supposed 
legal right. Johnson v. Huber, 117 W 58, 93 
NW 826. 

270.95 History: 1856 c. 120 s. 13; R. S. 1858 
c. 122 s. 10; R. S. 1878 s. 2916; Stats. 1898 s. 
2916; 1925 c. 4; Stats. 1925 s. 270.95; 1967 c. 
276 s. 39; 1969 c. 87. 

Legislative Council Note, 1969: Since this 
bill adopts the execution procedure in courts 
of record, this section is amended to make 
this procedure uniform in all courts. (Bill9-A) 

An order granting leave to bring an action 
upon a judgment is not void for want of juris
diction because less than 8 days intervened 
between the notice of the motion and the 
granting of the order. Cole v. Mitchell, 77 W 
131, 65 NW 948. 

Sec. 2916, R. S. 1878, does not authorize an 
order which directs that an existing judgment 
be renewed and revived. The effect of such 
order was a new judgment on the former one. 
That could only be obtained by an action. 
Ingraham v. Champion, 84 W 235, 54 NW 398. 

The assignee of the judgment is the same 
party as the assignor in the contemplation of 
the statute so that the assignee must obtain 
leave to bring an action. Gould v. Jackson, 
257 W 110, 42 NW (2d) 489. 

A judgment creditor was properly granted 
leave to bring an action on his judgment on a 
showing that the 20-year period of limitations 
subsequent to the rendition of the judgment 
was about to expire, and that the plaintiff 
thereafter would be barred from obtaining 
execution or bringing an action on the judg
ment. First Wisconsin Nat. Bank v. Rische, 
15 W (2d) 564, 113 NW (2d) 416. 

270.96 History: 1949 c. 257; Stats. 1949 s. 
270.96; 1951 c. 247; 1965 c. 379. 

Editor's Note: For foreign decisions constru
ing the "Uniform Enforcement of Foreign 
Judgments Act" consult Uniform Laws, An
notated. 

CHAPTER 271. 

Costs and Fees in Courts of Record. 

271.01 History: 1856 c. 120 s. 215; R. S. 
1858 c. 133 s. 38; 1859 c. 35; 1862 c. 60; R. S. 
1878 s. 2918; 1881 c. 52: Ann. Stats. 1889 s. 2918; 
Stats. 1898 s. 2918; 1925 c. 4; Stats. 1925 s. 
271.01; 1935 c. 541 s. 188; 1949 c. 301; 1967 c. 
276 s. 40; 1969 c. 87. 

Comment of Advisory Committee, 1949: 
Section 271.01 is very complex. It had 7 sub
sections which overlap. It has caused much 
litigation. The proposed amendment simpli
fies 271.01. The necessity for some action is 
illustrated by the following cases: Field v. 
Elroy, 99 W 412; Olson v. U. S. Sugar Co., 140 
W 309; ~usch v. Noack, 205 W 660. Old sub
section (7) covers "an action believed to be 




