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TITLE XVIIL
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227.01 Definitions. In this chapter:

(1) “Agency” means any board, commission,
committee, department or officer in the state
government, except the governor or any mili-
tary or judicial officer of this state.

(2) “Contested case” means a proceeding be-
fore an agency in which, after hearing required

by law, the legal rights, duties or privileges of

any party to such proceeding are determined
or directly affected by a decision or order in
such proceeding and in which the assertion by
one party of any such right, duty or privilege is
denied or controverted by another party to
such proceeding

(3) “Rule” means a regulation, standard,
statement of policy or general order (including
the amendment or repeal of any of the forego-
ing), of general application and having the ef-
fect of law, issued by an agency to implement,
interpret or make specific legislation enforced
or administered by such agency or to govern
the organization or procedure of such agency.

(4) Every statement of general policy and ev-
ery interpretation of a statute specifically
adopted by an agency to govern its enforce-
ment or administration of legislation shall be
issued by it and filed as a rule. The fact that a
statement of policy or an interpretation of a
statute is made in the decision of a case or in
an agency decision upon or disposition of a
particular matter as applied to a specific set of
facts involved does not render the same a rule
within sub. (3) or constitute specific adoption
thereof by the agency so as to be required to be
issued and filed as provided in this subsection.

(5) “Rule” as defined in sub. (3) does not
include or mean, and the provisions of sub. (4)
do not apply to, action or inaction of an agen-
cy, regardless of whether otherwise within sub.
(3) or (4), which:

(a) Concerns the internal management of the
agency and does not affect private rights or in-
terests;
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~ (b) Is a decision or order in a contested case;

(c) Is an-order which is directed to a specifi-
cally named person or to a group of specifical-
ly named persons which does not constitute a
general class, and the order is served on. the
person or-persons to whom it is directed by the
appropriate means applicable thereto. The-fact
that the named person who is being regulated
serves a group of unnamed persons who will be
affected does not make such order.a “rule”;

(d) Relates to the use of the highways and is
made known to.the public by means of signs or
signals;

(e) Relates to the construction or mainte-
nance of highways or bridges or the laying out
or relocation of a highway;

® Relates to the curriculum of public edu—
cational institutions or to the admission, con-
duct, discipline, or graduation of students of
such institution; o

(2) Relates. to the use of facilities of public
libraries;

(h) Relates to the. management, discipline or
release of persons who are members of the
Grand Army home for veterans at King, or
who are committed to state institutions or to
the department of health and social services or
who are placed on probation;

(i) Relates to military or naval affairs;

() Relates .to the form and content of re-
ports, records, or accounts of state, county or
municipal officers, institutions or agencies;

(k) Relates to expenditures by state agencies,
the purchase of. materials, equipment or sup-
plies by or for state agencies, or to printing or
duplicating of materials for state agencies;

(1) Establishes personnel standards, job clas-
sifications, or salary ranges for state, county or
mummpal employes who are in the classified

civil service;

(m) Determines water levels;

(n).: Fixes or approves rates, prices, or
charges, except when a statute specifically re-
quires the same to be fixed by rule;

(o) Determines the valuation of securities
held by insurance companies;

(p) Is a statistical plan relating to the admin-
istration” of rate regulation laws applicable to
casualty insurance or to fire and allied lines in-
surance; :

- (q) Is a form the content or substantive re-
quirements of which are prescrlbed by a rule
or a statute; o1

(r) Is a pamphlet or other explanatory mate-
rial not intended or designed as interpretation
of legislation enforced or' administered by an
agency, but which is merely informational in
nature.

ADMINISTRATIVE PROCEDURE 227.014

- (s) Prescribes or relates to a uniform system

of accounts for persons, including municipal-
ities, regulated by the public service commis-
sion.

(t) ‘Ascertains and determines prevailing
hours' of labor, wage rates and truck rental
rates pursuant to s. 103.50 and prevailing wage
rates and hours of labor pursuant to s. 103.49
but any such action or inaction which so ascer-
tains and determines prevailing hours of labor,
wage rates and truck rental rates pursuant to
ss. 103.49 and 103.50 shall continue to be sub-

ject to judicial review; the same as a rule, as

provided -in this chapter.
(u) Is made by the state bond board.

227.013 Forms. A form which imposes re-
quirements which are within the definition of a
rule shall be treated as a rule for the purpose of
this  chapter, except that:

(1) Its adoption, amendment or repeal need
not be preceded by notice and public hearing;
and

(2) It need not be adopted, amended or re-
pealed by the board or officer charged with ul-
timate rule-making authority but may be
adopted, amended or repealed by any employe
of the agency to whom such board or ofﬁcer
has delegated the authority; and

(3) It need not be published in the adminis-
trative code or register in its entirety, but may
be listed by title or similar description together
with a statement as to how it may be obtained.

227.014 Extent to which the administra-
tive procedure act confers rule-making au-
thority. (1) Except as provided in sub. (2) and
s. 227.08, and except as rule-making authority
is conferred. upon the revisor of statutes, noth-
ing in this chapter confers rule-making authori-
ty upon or augments the rule-making authority
of any agency.

~.(2) Rule-making authority hereby is express-
ly conferred as follows:

(a) Each agency is authorized to adopt such
rules interpreting the provisions of statutes en-
forced or administered by it as it considers to
be necessary to effectuate the purpose of the
statutes, but such rules are not valid if they ex-
ceed the bounds of correct interpretation.

(b) Each agency is authorized to prescribe
such forms and procedures in connection with
statutes to be enforced or administered by it as
it considers to be necessary to effectuate the
purpose of the statutes, but nothing in this par-
agraph authorizes the imposition of substantive
requirements in connection with-such forms or
procedures.
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(c) Each agency which is authorized by law
to exercise discretion in deciding individual
cases is- authorized to formalize the general
policies which may evolve from such decisions
by -adopting such policies as rules which the
agency will follow until they are amended or
repealed. Such rules are valid only to the ex-
tent that the agency has discretion to base its
individual decisions -on the policies expressed
in the rules.

227.015 Petition for rules. (1) Except
where the right to petition for a rule is restrict-
ed by statute to a designated group or except
where the form of procedure for such petition is
otherwise prescribed by statute, any municipal-
ity, corporation or any 5 or more persons hav-
ing an interest in a rule may petition’ an agency
requesting the adoption, amendment or repeal
of such rule

(2) Such petition shall state clearly and.con-
cisely: '

(a) The substance or nature of the rule mak-
ing which is requested; and

(b) The reasons for the request and the peti-
tioners’ interest in the request; and

(c) References to the authority of the agency
to take the action which is requested.
~ (3) Within a reasonable period of time after
the receipt of a petition pursuant to this sec-
tion, an agency shall either deny the petition in
writing or- proceed with-the requested rule
making. If the agency denies the petition, it
shall promptly give notice thereof to the per-

son who filed the petition, including a brief

statement ‘of its reasons for the denial. If the
agency proceeds with the requested rule mak-
ing, it shall proceed in the manner prescribed
by ss. 227.02 to 227: 024

227.018 Adv:sory commlttees and infor-
mal consultations.: An agency may use infor-

mal conferences and consultations as means of

obtaining the viewpoints and advice of-interest-
ed persons with respect to contemplated rule
making: Each agency-also is authorized to ap-
point committees - of experts or interested per-
sons or representatives of .the general public to
advise it with-respect to any contemplated rule
making. The powers of such committees shall
be advisory only.

227.02 - When hearings required. (1) An
agency shall precede all its rule making with
notice and public hearing unless: .

(a) The proposed rule is procedural rather
than substantive; or
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(b) The proposed. rule is designed solely to
bring the language of an existing rule into con-
formity: with a statute which has been changed
or adopted since the adoption of such rule, to
bring the language of an existing rule into con-
formity with a controlling judicial decision, or
to comply with a federal requirement; or

(c) The proposed rule is adopted pursuant to
s. 227.027 as an emergency rule; or

(d) It is the adoption, revocation or modifi-
cation of a statement of general policy coming
within the provisions of s. 227.01 (4); or

(e) The proposed rule is published in the no-
tice section of the administrative register to-
gether with a statement to the effect that the
agency will adopt. the proposed rule without
public hearing theréon unless, within 30 days
after publication of the notice, it is petitioned
for a public hearing on the proposal by 25 per-
sons who will be affected by the rule, a munici-
pality which will be affected by the rule, or an
association which is representative of a farm,
labor,  business or professional group which
will be affected by the rule. If the agency re-
ceives such a petition it shall not proceed with
the proposed rule making until it has given no-
tice: and held a hearing as prescribed by ss.
227.021 and 227.022.

(2) The exceptions to the general hearing re-
quirement. which are set forth in sub.-(1) do
not -apply if:

(a) Another section of the statutes specifical-
ly requires the agency to hold a hearing prior
to adoption. of the proposed rule under consid-
eration; or

_(b) The agency determines that a hearing is
desirable, in which event the agency has dis-
cretion to determine what kind of hearing it
will hold and what kind of notice it will give.

227.021 Notice of hearing. (1) Whenever
an agency is required by law to hold a public
hearing as ‘part of its rule-making process, the
agency shall: ~

(a) Transmit written notice of hearing to the
revisor of statutes for publication in the notice
section of the administrative register, and, if a
statute applicable to the specific agengy or a
specific 1ule or class of rules. under considera-
tion requires publication in a local newspaper;
publish notice as required by that statute in ad-
dition: to publication in- the. notice section of
the administrative register; and : ,

(b) Transmit written notice of such hearing
to every member of the legislature who previ-
ously has made a request in writing filed with
the revisor of statutes to be notified of pro-
posed rule making. The revisor of statutes
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upon request of any agency shall transmit to
such agency a list of all such legislators who
have theretofore filed such request, together
with their addresses; and

(¢) Take such other steps as it deems neces-
sary to convey effective notice to persons who
are likely to have an interest in the proposed
rule making. .

(2) The notice shall be given at least 10 days

prior to the date set for the hearing. Where no-
tice is given through publication in the admin-
istrative register it- shall be deemed to-have
-been given on: the first day of the month fol-
lowing the publication of the issue of the regis-
ter -or; in case such publication is delayed be-
yond the end of the month for which such is-
sue of the register is designated, then on the
date prescribed in s, 227.026 (3).

(3) The notice which this section requires an
agency to give shall include:

..(a). A statement of the time and place at
which the hearing is to be held; and

_(b) Either the express terms or an informa-
tive summary of the proposed rule, or a de-
scription of the subject matter to be discussed;
and

(c) Insofar as practlcable, a Ieference to the
statutory -authority pursuani to which the
agency-proposes to adopt the rule; and

-(d). Any additional matter which may be
prescribed by statute applicable to the specific
agency or to the specific rule or class of rules
under consideration.

(4) Failure of any person to receive notice of

a hearing on proposed rule making is not

grounds for invalidating the resulting rule if

notice. of the hearing was published as provid-
ed in sub. (1) (2).

227.022 Conduct of hearings. (1) The
agency shall hold a’public hearing at the time
and place designated in the notice of hearing,
and shall afford all interested persons or their
representanves an opportumty to present facts,
views or arguments relative to the proposal un-
der consideration. The presiding officer. may
limit oral presentations if he feels that the
length of the hearing otherwise would be usidu-
ly increased by reason of repetition. The agency
shall afford each interested person opportunity
to present facts, views or arguments in writing
whether or not he has had an opportunity to
present them orally: At thie beginning of each
heating; if the agency has made a proposal, the
agency shall present-a summary of the factual
information on which its proposal is based, in-
cluding any information obtained through the
use of advisory committees or as a result of in-
formal conferences or consultations.

ADMINISTRATIVE PROCEDURE 227.024

(2) The agency or its duly authorized repre-
sentative may administer oaths or affirmations
and may continue or postpone the hearing to
such time and place as it determines. The
agency shall keep minutes or a record of the
hearing in such manner as it determines to be
desirable and feasible. »

(3) If the officer or a quorum of the board
or commission charged by law with ultimate
responsibility for rule making is not present at
the hearing a person who appears at the hear-
ing shall be given an opportunity ‘to present his
arguments-to such officer or quorum of such
board or commission prior to adoption of the
proposed rule if, at the hearing, the person
makes a request for such opportunity in writ-
ing to the.person presiding at the hearing
Such officer, board or commission may in its
discretion require such arguments to be pre-
sented in writing. If a record of the hearing has
been made, argument shall be limited to the
record. Where oral argument is accorded, such
officer, board or commission may impose rea-
sonable limitations on the length and number
of appearances in order to conserve time and
preclude undue repetition.

(4) The procedures prescribed by this section
do not supersede procedures prescribed by any
statute relating to the specific agency or to the
rule or class of rules under consideration.

227.023 Filing of rules. (1) A certified
copy of every rule adopted by an agency shall
be filed by the agency in the office of the secre-
tary of state and in the office of the revisor of
statutes. No rule is valid until a certified copy
thereof has been so filed.

(2)' The secretary of state shall indorse on
the copy. of each rule filed with him the date of
filing. He shall keep a permanent file of such
rules.

. (3) The filing with the secrétary of state of a
certified copy of a rule raises a presumptlon
that:

(a) The rule was duIy adopted by the agen-
cy; ‘and

{(b) The rule was filed and made available for
public inspection at the day and hour mdorsed
on it; and

(c) All the rule- makmg procedures pre-
scribed by this chapter were complied with;
and

(d) The text of the certified copy of the rule
is the text as adopted by the agency.

227.024 Preparation of rules for filing.
(1) An agency shall ‘adhere substantially to the
following form in preparing a rule for filing:
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ORDER OF THE (AGENCY)
ADOPTING, AMENDING
OR REPEALING RULES.

Pursuant to authority vested in (officer or
agency) by section(s) .... , Wis. Stats., the (of-
ficer or agency) hereby repeals, amends, and
adopts rules as follows:

Sections ... of the Wisconsin administrative
code are repealed
--Sections ....-of the Wisconsin admlmstratlve

code are amended to read:

(Here set forth the amended section, subsec-
tion or paragraph) :

Sections ... of the Wisconsin administrative
code are adopted to read: :

(Here set forth the text of the sections creat-
ed)

The rules, amendments, and repeals con-
tained herein shall take effect on .... [as provid-
ed in section .... ] [pursuant to authority grant-
ed by s. 227.026 (1) (b)] [as an emergency rule
Facts constituting the emergency are as fol-
fowse]

(Set forth the alternative which fits the par-
ticular situation)
Dated: Agency
(Signature and title of officer)
Seal, if any )

(2) Repeals, amendments and adoptions of
rules need not be grouped together. Preferably;
they should be set forth in the sequence in
which they appear or will appear in the admin-
istrative code. ,

(3) Certified copies of rules filed shall be
typed or duplicated on 8 1/2 by 11 inch paper.
Sufficient room for the secretary of state’s
stamp shall be left at the top of the first page.
Forms which are filed need not comply with
the specifications of this subsection.

(4) Each agency shall give each section of its
rules an appropriate section title and section
number. Sections shall be numbered according
to theé decimal system. To enable parts of a
section to be amended without the necessity of
setting forth the whole section, each section
shall be divided into subsections whenever fea-
sible. Subsections may be divided into para-
graphs. Subsections shall be designated by Ar-
abic numerals in parentheses and paragraphs
by lower case letters in parentheses.

(5) Rules shall not unnecessarily repeat stat-
utory language. Whenever it is necessary to re-
fer to statutory language in order to effectively
convey the meaning- of a rule interpreting that
language, the reference shall clearly indicate
the portion of the language which is statutory
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and the portion which is the agency’s amplifi-
cation of that language.

(6) An agency may include with 1ts rules
brief notes, illustrations, findings of fact, di-
gests of supieme court cases or attorney gener-
al’s opinions, -or other explanatory material if
such materials are labeled or set forth in a
manner which clearly distinguishes them from
the rules. The revisor of statutes may edit such
materials before publishing them in the admin-
istrative code and register, may merely refer to
the fact that they are on file, or may eliminate
them or any reference to them in the adminis-
trative code and register if he feels that they
would not, to any appreciable extent, add to an
understanding of the rules. If the revisor of
statutes - edits ' such materials preparatory to
publication, he shall submit the edited version
to' the agency for its comments prior to publi-
cation.

(7) The reyisor of statutes may; in order to
preserve uniformity in the administrative code,
change the title or numbering of any rules. If
an agency desires to secure an advance com-
mitment -as to the title or numbering of pro-
posed rules, it shall, for that purpose, submit a

copy of such rules to the revisor of statutes pri-

or to filing, Such copy shall indicate the titles
and numbering desired by the agency. As soon
as possible, thereafter, the revisor of statutes
shall either approve the titles and numbering
suggested by the agency or indicate the
changes which he considers necessary in order
to preserve uniformity in the code. If the title
or numbering of a rule is so revised, the revisor
of statutes shall make certain that the revised
version is filed with the secretary of state.

(8) The revisor of statutes shall furnish ad-
vice and assistance with respect to the form
and mechanics of rule drafting whenever re-
quested to do so by an agency.

227.025 Publication of rules. All rules
and other materials which agencies are directed
or authorized by this chapter to file with the
revisor of statutes shall be published in the Wis-
consin administrative code or register in the
manner prescribed by s. 35.93. For the purpose
of avoiding unwarranted expense, an agency
may; with the consent of the revisor and attor-
ney- general,. utilize standards established by
technical societies and organizations of recog-
nized national standing by incorporation of
such standards in its rules by reference to the
specific issue or issues of books or pamphlets in
which they are set forth, without reproduction
of the standards in full. The revisor and attor-
ney general shall consent to such incorporation
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by reference only in rules that are of limited
public ‘interest and' where the incorporated
standards are readily” available in published
form. Each rule containing such incorporation
by reference shall state how the material so in-
corporated may be obtained-and that the books
and pamphlets containing the standards are-on
file at the offices of the agency, the secretary of
state and the revisor of statutes. Rules adopted
jointly by 2 or more agencies need not be pub-
lished ‘in more than one .place in the code
Agency ‘materials which are exempted by s.
227.01-from complying with the requirements
of this chapter may be published, either verba-
tim or in summary form, if the adopting agen-
cy -and_the revisor of statutes determine that
the public interest-would thereby be served.

Cross Reference: See 891.021 for provision for judicial
notice of administrative rules

Consent 'may not be given to incorporate by reference
the United States Code or federal regulations,sec. 21, Art
VII, requiring pubhcat:on therefore, future standards may
not be mcorporated by reference.'59 Atty. Gen. 3

227 026 Effectlve date of rules. (1) A rule
is effective on the first day of the month follow-
mg its publication in the Wlsconsm admmlstra-
tive register unless: |

- (a) The statute pursuvant to which the rule
was adopted prescnbes a different - effective
date; or -

(b) A later date.is prescribed by the agency
in a statement filed with the rule; or

(c) The rule is adopted pursuant to s.
227027 as an emergency rule, in ‘which event
it becomes effective at the time prescribed in
that section; or

(d) Publication of the issue of the register of
which the rule is a part was delayed beyond
the ‘end of the month in which such register
was. designated for publication, in which event
the rule becomes effective as provided in sub
3.

(2) The revisor of statutes may prescribe by
rule ‘the -monthly date -prior to which rules
must be filed in order to'be included in that
month’s issue of the register. The revisor shall
compute the effective date of all rules submit-
ted for publication in the administrative regis-
ter and shall cause such information to be pub-
lished in-brief notes at the end of each section.
For the purpose of computing -such effective
date, the revisor of statutes may presume that
any particular issue of the register will be pub-
lished during the ‘month in which it is desig-
nated for publication.

'(3) If, because of some contingency, an issue
of ‘the register is not published during the
month by which the particular issue is desig-
nated, the¢ department of administration shall

ADMINISTRATIVE PROCEDURE  227.031

stamp the publication date on-the title page of
each copy of that issue. Rules and notices con-
tained in that issue of the register are not effec-

tive until the day following the date stamped
on the title page.

-~(4) In this section, “date of pubhcatlon Te-
fers to the date when copies of the register first
are mailed to persons entitled by law to receive
them.

227.027 Emergency rules excepted from
certain procedures. (1) If preservation of the
public peace; health, safety or welfare necessi-
tates putting a rule into effect prior to the time
it ‘could be put into effect if the agency were to
comply with the notice, hearing and publication
requirements of this chapter, the agency may
adopt such rule as an emergency rule. An emer-
gency rule takes effect upon publication in the
official state paper or on such later daté as'is
specified in a statement published with the rule,
but remains in effect only for a period of 120
days.

(2) An agency shall file an emergency rule
as provided -in -s. 227.023, shall mail copies to
each member of the legislature, and shall take
such other steps as it considers to be feasible to
make the rule known to persons who will be
affected by it. The revisor of statutes shall in-
sert in the notice section of each issue of the
administrative register a brief description of
emergency rules currently in effect.

227.03 Construction of administrative
rules. The following rules apply when constru-
ing rules of administrative agencies:

(1) The repeal of a rule does not revive a
rule which previously had been repealed.

.(2) The repeal of a rule does not defeat or
impair any right which had accrued or affect
any penalty which had been incurred under the
rule which was repealed: :

(3) Whenever a rule of an agency authorizes
or requires the use of registered mail, and does
not require a return receipt of the addressee
only, certified mail may be used if a sender’s
receipt is obtamed from the postal authorities
and a return_receipt is requested. If a return
receipt signed by the addressee only is re-
quired, registered mail must be used.

227.031 Effect of administrative proce-
dure act on procedures prescribed by othér
statutes. Compliance with the procedures pre-
scribed by this chapter does not obviate the ne-
cessity of complying with procedures prescribed
by other provisions of the statutes.
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227.033 Discrimination by rule prohibit-
ed. No rule, either in its terms or in its applica-
tion, shall discriminate for or against any per-
son by reason of his race, creed, color, national
origin, or ancestry. Every person affected by a
rule shall be entitled to the same benefits and
subject to the same obligations as any other per-
son under the same. or similar circumstances.

227.05 Declaratory judgment proceed-
ings. (1) Except as provided in sub. (2), the
exclusive means of judicial review of the validi-
ty of a rule shall be an action for declaratory
judgment as to the validity of such rule brought
in the circuit court for Dane county. The offic-
er, board, commission or other agency whose
rule is involved shall be the party defendant.
The summons in such action shall be served as
provided in s. 262.06 (3) and by delivering a
copy to such-officer or to the secretary or clerk
of the agency where composed of more than
one person or to any member of such-agency.
The court shall render a declaratory judgment
in such action only when it appears from the
complaint and the supporting evidence that the
rule or its threatened application interferes with
or impairs, or threatens to interfere with or im-
pair, the legal rights and privileges of the plain-
tiff. A declaratory judgment may be rendered
whether or not the plaintiff has first requested
the agency to pass upon the validity of the rule
in question.

(2) The validity of a rule may be determined
in any of the following judicial proceedings
when ‘material therein:

(a) Any civil proceeding by the state or any
officer or agency thereof to enforce a statute or
to recover thereunder, provided such proceed-
ing is not based upon a matter as to which the
opposing party .is accorded an administrative
review or a judicial review by other provisions
of the statutes and such opposing party has
failed to exercise such rightto review so ac-
corded;

~ (b) Criminal prosecutions;

(c) Proceedings or prosecutions for viola-
tions of county or municipal ordinances;

(d) Habeas corpus proceedings relating to
criminal ‘prosecution; _

(e) Proceedings under ss. 227.15 to 227.21 or
under ch. 102 or 108 for review of decisions
and orders of administrative agencies provided
the. validity of the rule involved was duly chal-
lenged in the proceeding. before the agency in
which the order or decision sought to be re-
viewed was made or entered.
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(3) In any judicial proceeding other than one
set out above, in which the invalidity of a rule
is material to the cause of action or any de-
fense thereto, the assertion of such invalidity
shall be set forth in the pleading of the party
so .maintaining the invalidity of such rule in
that proceeding. The party so asserting the in-
validity of such rule shall, within 30 days after
the service of the pleading in which he sets
forth -such invalidity, .apply to the court in
which such proceedings are had for an order
suspending the trial of said proceeding until af-
ter a determination of the-validity of said rule
in an action for declaratory judgment under
sub. (1) hereof.

(a) Upon the hearing of such application if
the court is satisfied that the validity of such
rule is material to the issues of the case, an or-
der . shall be entered staying the trial of said
proceeding until the rendition of a final declar-
atory judgment in proceedings to be instituted
forthwith by the party asserting the invalidity
of such rule. If the court shall find that the as-
serted invalidity of a rule is not material to the
case, an order shall be entered denymg the ap-
plication for stay.

(b) - Upon.the entry of a final order in said
declaratory: judgment action, it shall be the
duty of the party who asserts the invalidity of
the rule to formally advise the court of the out-
come of the declaratory - judgment action so
brought as ordered by the court. After the fi-
nal disposition of the declaratory judgment ac-
tion the court shall be bound by and apply the

judgment so entered in the trial of the proceed-

ing in which the invalidity of the rule is assert-
ed. '

(c) Failure to set forth invalidity of a rule in
a pleading or to commence a declaratory judg-
ment proceeding within a reasonable time pur-
suant to such order of the court or to prose-
cute such declaratory judgment action without
undue delay shall preclude such party from as-
serting or maintaining such rule is invalid.

(4) In any proceeding pursuant to this sec-
tion for judicial review of a rule, the court
shall declare the rule.invalid. if it finds that it
violates constitutional ‘provisions or exceeds
the statutory authority of the agency or was
adopted without' compliance thh statutory
rulé-making procedures.

227.06 Declar‘atory rulings. (1) Any agen-
cy may, on petition by any interested person,
issue a.declaratory ruling. with respect to the
applicability to any person, property or state of
facts of any rule.or statute enforced by it. Full
opportunity for hearing shall be afforded to in-
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terested parties: A declaratory ruling shall bind
the agency and all parties to the proceedings
on.the statement of facts -alleged, unless it is
altered or ‘set aside by a court. A ruling shall
be subject to review in the circuit court in the
manner provided for the review of admrnrstra-
tive decisions.

(2) Petitions- for dec]aratory rulings - shall
conform to the following requirements:

~“(a) The petition shall -be in writing and its
captron shall include the name of the agency
and ‘a reference to the nature of the petition.

““(b) The petition shall contain a reference to
the Tule or statute with respect to which the
declaratory ruling is requested; a concise state-
ment ‘of facts describing the situation as to
which the declaratory ruling is requested, the
reasons for the requested ruling, and the names
and ‘addresses of persons other than: the peti-
tioner, if° any, upon whom it is sought to make
the declaratory ruling binding.

(c) The petition shall be signed by one or
more persons, with each signer’s address set
forth opposite his'name, and shall be verified
by at least one of the signers. If a-person signs
on behalf of a corporation or -association,-that
fact also shall be indicated opposite his name.

(3) The petition'shall be*filed with the ad-
ministrative” head -of the agency or with a
member of thé agency’s policy board."

(4) Within a reasonable time after receipt of

a petition pursuant to-this section, an agency
shall either deny the petition’ in writing or
schedule the matter for hearing. If the agency
denies the petition, it shall promptly notify the
person who filed the petition of its decision, in-
cluding a brief statement of the reasons there—

for.

- The doctrine of res judicata -applies solely to courts and
has: no. application to .proceedings. of an administrative
body or agency, and hence does not preclude such a body
from reconsidering its own findings or ‘orders. Fond du
Lac v. Dept. of Natural Resources, 45 W (2d) 620, 173
NW (2d) 60

227.07 Admlmstratlve adjudlcatron, no-
tice and hearing. Prior to the final disposition
of any contested case; all parties shall be afford-
ed opportunity for full, fair, public hearing after
réasonable notice, 'but this shall not preclude
the informal disposition of controversies by
stipulation, agreed’ settlement consent orders,
or default: :

- ‘Where the question is the frtness of a person to be. li-
censed as a doctor, the hearing is adjudicative and he is
entitled to-a fair ‘adversary hearing: Margoles v. State
‘Board of Medical Examiners, 47 W (2d) 499, 177 NW
(2d) 353

A demal of disability retirement benefits is a contested

case and a hearing must be provrded even though the stat-
ute involved makes no provision for a hearing. Ruhmer v

Wisconsin State Teachers Retrremem Bd. 48 W (2d) 419,

180 NW (2d) 542."
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If there is no statutory. provision for disqualification of a
hearing officer or board, the common-law duty of disquali-
fication applies. The disqualifying interest must be direct,
definite and capable of demonstration. LeBow v. Optome-
try Examining Bd. 52 W .(2d) 569, 191 NW (2d) 47. .

A hearing is'not unfair on the ground that an assistant
attorney’general signed the complaint and acted as’prose:
cutor and advisor to the hearing board. LeBow v. Optom-
etry Examining Bd. 52 W (2d) 569 191 NW (2d) 47

227.08 Rules pertammg to procedure.
Each ‘agency shall adopt rules’ governing the
form, content, and filing of pleadings; the form,
coritent and sérvice of notices, the conduct of
prehearing conferences, and other necessary
rules of procedure and practrce

227.09 Notification of issues. Every party
to a contested case shall be given.a -clear and
concise statement .of the issues involved.

227.10 Evidence and official notice. In
contested cases:

(1) Agencies shall not be bound by common
law or statutory rules of evidence. They shall
admit all testimony having reasonable proba-
tive value, but shall exclude immaterial, irrele-
vant or unduly repetitious testimony. . They
shall give effect to the rules of privilege recog-
nized by law. Basic principles. of relevancy,
materiality and probative force, as recognized
in equitable proceedings, shall govern the proof
of all questions of fact.

(2) All evidence, including records and
documents in the possession of the agency of
which it desires to avail itself; shall be duly of-
fered and made a part of the record in the
case. Every party shall be afforded-adequate
opportunity to rebut or offer countervarhng
evidence.

?3) Agencres may take official notice of any
generally recognized fact or any established
technical or scientific fact; but parties shall be
notified. either before or during hearing or by
full reference in preliminary reports or other-
wise, of the facts so noticed, and they shall be
afforded an opportunity to contest the validity
of the official notice.

) Agencies shall take official notice of ‘all
rules which have been publrshed in the Wis-
consin administrative code or register. '

227.11 - Records of hearings. Each agency
shall keep an official record of all proceedings
in contested cases. Exhibits and testimony shall
be part of the official record.

227.12 Examination of evndence by agen-
cy. Whenever in a contested case, or upon hear-
ing ordered, it is impracticable for the members
of the agency who patticipate in the decision to
hear or read all the evidence, the final decision
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shall ‘not be made until a summary of the evi-
dence prepared by the person conducting the
hearing, together with his recommendations as
to the findings of fact and the decision in the
proceeding has been prepared and furnished to
each party, and a reasonable opportunity has
been afforded to each party to file written ex-
ceptions to such summary and proposed find-
ings and decision and to argue with respect to
them orally and in writing before all the mem-
bers who are to participate in the decision. The
agency’s findings of fact may. be made upon
the basis of such summary and the filed excep-
tions thereto as herein provided. Whenever the
ultimate decision of the agency is contrary to
the recommendations of the person conducting
the hearing, the decision shall include a state-
ment of facts and ultimate conclusions relied
upon in rejecting the recommendations of the
hearing officer. The parties may by written
stipulation waive compliance with this section.

227.13 Decisions. Every decision of an
agency. following a hearing shall be in writing
accompanied by findings of fact and conclu-

sions of law. The findings of fact shall consist of

a concise and separate statement of the ultimate
conclusions upon each material issne of fact
without recital of evidence. )

227.14  Service of decision. Every decision
when made, signed and filed, shall be served
forthwith by personal delivery or mailing of a
copy to each party to the proceedings or to his
attorney of record.

227.15 Judicial review; orders reviewa-
ble. Administrative decisions, which directly
“affect the legal rights, duties or privileges of any
person, whether affirmative or negative in form,
except- the decisions of the department of reve-
nue, the commissioner of banking and the com-
missioner of savings and loan, shall be subject
to judicial review as provided in this chapter;
but if specific statutory provisions require a pe-
tition for rehearing as a condition precedent,
review shall be afforded only after such petition
is filed and determined

227.16 Parties and proceedings for re-
view. (1) Except as otherwise specifically pro-
vided by law, any person aggrieved by a deci-
sion specified in s. 227.15 and directly affected
thereby shall be entitled to judicial review
thereof as.provided in this chapter. Proceedings
for review shall be instituted by serving a-peti-
tion therefor personally or by registered mail
upon: the agency or one of its members or upon
its secretary or clerk, and by filing such petition
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in the office of the clerk of the circuit court for
Dane county (unless a different place of review
is expressly provided by law), all within 30 days
after the service of the decision of the agency
upon all parties as provided in s. 227.14 or in
cases. where a rehearing is requested within 30
days after service of the order finally disposing
of the application for such rehearing, or within
30 days after the final disposition by operation
of law of any such application for rehearing.
The petition shall state the nature of the peti-
tioner’s interest, the fact showing that petition-
er is aggrieved and directly affected by the deci-
sion, .and. the ground or grounds specified in s,
22720 upon which petitioner contends that the
decision should be reversed or modified. The
petition ‘may be amended, by leave of court,
though the time for serving the same has ex-
pired. The petition shall be entitled in the name
of the person serving the same as petitioner and
the name of the agency whose decision is sought
to be revieweéd as respondent, except that in pe-
titions for review of decisions of the tax appeals
commission or of the banking review board, the
consumer credit review board or the credit un-
ion review board, or of the savings and loan
review board, the department of revenue or the
commissioner of banking or the commissioner
of savings and loan, as the case may be, shall be
the named respondent except as provided in
sub..(1m). Copies of the petition shall be served,
personally or by registered mail, not later than
30 days after the institution of the proceeding,
upon all parties who appeared before the agen-
cy in the proceeding in which the order sought
to be reviewed was made; and for the purpose
of such service the agency upon request shall
certify to the petitioner the names and address-
es of all such parties as disclosed by its records,
which - certification shall be conclusive. The
agency. (except. in the case of the tax appeals
commission and the banking review board, the
consumer credit review board, the credit union
review board, and the savings and loan review
board) and all parties to the proceeding before
it, shall have the right to participate in the pro-
ceedings for review. The court, in its discretion,
may permit.other interested -persons to inter-
vene. - oo , :

(Im) If the petitioner under sub. (1) is the
commissioner of savings and loan, the prevail-
ing parties before the savings and loan review
board shall be the named respondents.

- (2) Every person served with the petition for
review as provided in this section and who de-
sires-to participate in the proceedings for re-
view thereby instituted shall serve upon the pe-
titioner, within 20 days after service of the pe-
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tition upon such person, a notice of appearance
stating his position with reference to the af-
firmance, vacation or modification of the order
or: decision under review. Such notice, other
than by the named respondent, shall also be
served on the named respondent and the attor-
ney-general, and shall be filed, together with
proof of required service thereof, with the clerk
of the reviewing court within 10 days after
such service. Service of all subsequent papers
or . notices in such proceeding need be made
only upon the petitioner ‘and such other per-
sons as have served and filed the notice as
herein provided or have been permitted to in-
tervene in said proceedmg, as parties thereto,
by oxder of the reviewing court. -

Hlstory 1971 c. 243.

The circuit court has no Junsdlctxon of an appeal from
the tax- appeals:commission where the petition for review
was served only. on the department of revenue and not on
the commission within the allowed 30 days. Brachtl v.
Dept. of Revenue, 48 W (2d) 184, 179 NW (2d) 921

227.17 Stay of proceedings. The.institu-
tion of the proceeding for review shall not stay
enforcement of the agency decision; but the re-
viewing court may order a stay upon such
terms ‘as it deems proper, except as otherwise
provided in-ss. 196.43 and 551.62.

227.18 Record on review. Within 30 days
after service of the petition for review upon the
agency, or within such further time as the court
may allow,.the agency shall transmit to the re-
viewing court the original or a certified copy of
the entire record of the proceedings in which
the decision- under review was-made, including
all pleadings, notices, testimony, exhibits, find-
ings, decisions, orders and exceptions, therein;
but by-stipulation of all parties to the review
proceedings the record may be shortened by
eliminating any portion thereof.. Any party,
other than the agency, refusing to stipulate to
limit the record may be taxed by the court for
the -additional costs. The record may be. type-
written or printed. The exhibits may be type-
written,. photostated or otherwise reproduced,
or, upon motion of any party, or by order of the
court, the original exhibits shall accompany the
record. The court may require or permit subse-
quent corrections or additions to the record
when deemed desirable.

227.19 Additional evidence; trial; motion
to dismiss; amending petition. (1) If before
the date set for trial, application is made to the
circuit court for leave to present additional evi-
dence on the issues in the case, and it is shown
to the satisfaction of the court that the addition-
* al evidence is material and that there were good
reasons for failure to present it in the proceed-
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ings before the agency, the court may order that
the additional evidence be taken before the
agency upon such terms as the court may deem
proper. The agency may modify its findings and
decision by reason of the additional evidence
and shall file with the reviewing court the addi-
tional evidence. togéther with any modified or
new findings or decision.

(2) Proceedings for review of administrative
agency decisions as provided in this chapter
may be brought on for trial or hearing at any
time upon not less than 10 days’ notice given
after the expiration of the time for service of
the notices provided in section 227.16 (2) »

(3) Within 20 days after the time specified in
section 227.16 for filing notices of appearance
in any proceeding for review, any respondent
who has served such notice. may move to dis-
miss the petition as filed upon the ground that
such petition, upon its face, does not state facts
sufficient to_show that the petitioner. named
therein is aggrieved and directly affected by

_the decision sought to be reviewed. Upon the

hearing. of such motion the court may grant
the petitioner leave to amend the petition if the
amendment as proposed shall have been served
upon all respondents prior to-such hearing. If
so amended the court may consider -and. pass
upon the validity of the amended petition with-
out “further or’ other - rn'otion to dismiss the
same by any respondent

227.20 ‘Scope of review. (1) The review
shall be conducted by the court without a jury
and shall be confined to the record, except that
in cases of alleged irregularities in procedure
before the agency, testimony thereon’ may be
taken:in the court. The.court may affirm the
decision of the agency, or may reverse or modi-
fy it if the substantial rights of the appellant
have been prejudiced as a result of the adminis-
trative findings, inferences, conclusmns or deci-
sions being:

“(a) Contrary to consntutlonal rights or privi-
leges or

(b) In excess of the statutory authority or ju- -
risdiction of the agency, or affected by other
error of law; or

(¢) Made or promulgated upon unlawful
procedure; or

{d) Unsupported by substantial evidence in
view of the entire record as submitted; or

(e) Arbitrary or capricious.

(2) Upon such review due weight shall be
accorded the experience, technical competence,
and specialized knowledge of the agency in-
volved, as well as discretionary authority con-
ferred upon it. The right of the appellant to
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challenge the constitutionality of any act or of
its application to him shall not be foreclosed or
impaired by the fact that he has applied for or
holds a license, permit or privilege under such
act.

Cross Reference: See 196.405 (2) for provision that as
to PSC decisions no one on appeal to any court can rely
on any ground not set forth in the.application for rehear-

ing.

227.21 Appeals. Any party, including the
agency, may secure a review of the final judg-
ment of the circuit court by appeal to the su-
preme court. Such appeal shall be taken in the
manner provided by law for appeals from the
circuit court in other civil cases, except that the
time for appeal shall be limited to 30 days from
the notice of entry of the judgment.

227.22 Application of chapter 227. (1)
This chapter applies to cases arising under ss.
76.38, 76.39 and 76 .48. '

(2) Only the provisions of 'ss. 22701 to
227.21 relative to rules are applicable to mat-
ters arising out of the workmen’s compensa-
tion act or the unemployment compensation
act.

227.24 Short title. This chapter may be cit-
ed as.the ‘Administrative Procedure Act.

227.25 Certification of certain cases
from the circuit court of Dane county to oth-
er circuits. Any action or proceeding for the
review of any order of an administrative officer,
commission, department or other administra-
tive tribunal of the state required by law to be

instituted in or taken to the circuit court of

Dane county except action or appeal for the re-
view of any.order of the department of industry,
labor and human relations which shall have
been so instituted or taken and shall not have
been called for trial or hearing within 6 months
after such proceeding or action has been insti-
tuted, and the trial or hearing of which shall
not have been continued by stipulation of the
parties or by order of the court for cause shown,
shall on the application of either party on 5
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days’ written notice to the other be certified and
transmitted for trial to the circuit court of the
county of the residence or principal place of
business of the plaintiff or petitioner, where
such action or proceeding shall have the prece-
dence over all ordinary civil actions. Unless
written objection shall be filed within such 5-
day period, the order certifying and transmit-
ting such proceeding shall be entered without
hearing. The plaintiff or petitioner shall pay to
the clerk of the circuit court of Dane county a
fee of $2 for transmitting the record.

227.26 Jurisdiction of state courts to de-
termine validity of laws when attacked in
federal court and to stay enforcement.
Whenever a suit praying for an interlocutory
injunction shall have been begun in a federal
district court to restrain any department, board,
commission or officer from enforcing or admin-
istering any statute or administrative order of
this state, or to set aside or enjoin such suit or
administrative order, such department, board,
commission or officer, or the attorney-general,
may bring a suit to enforce such statute or or-
der in the circuit court of Dane county at any
time before.the hearing on the application for
an interlocutory injunction in the suit in the
federal court. Jurisdiction is hereby conferred
upon the circuit court of Dane county and on
the supreme court, on appeal, to entertain such
suit with the powers herein granted. The circuit
court shall, when such suit is brought, grant a
stay of proceedings by any state department,
board, commission or officer under such statute
or order pending the determination of such suit
in the courts of the state. The circuit court of
Dane county upon the bringing of such suit
therein shall at once cause a notice thereof, to-
gether with a copy of the stay order by it grant-
ed, to be sent to the federal district court in
which the action was originally begun: An ap-
peal may be taken within ten days after the ter-
mination of the suit in the circuit court to the
supreme court of the state, and such appeal
shall be in every way expedited and set for an
early hearing:
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