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CHAPTER 270

ISSUES, TRIALS AND JUDGMENTS

270.01 ISSUES, TRIALS AND JUDGMENTS

270.01  Kinds of issue.
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27003  Issue of fact defined.
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270.96

270.01 Kinds of issue. Issues arise upon
the pleadings when a fact or conclusion of law
is maintained by one party and controverted by
the other; they are of two kinds:

(1) Of law.

(2) Of fact

270.02  Issue of law. An issue of law arises
upon a demurrer to the complaint, answer or
reply or to some part thereof

270.03
-fact arises:

Issue of fact defined. An issue of

(1) Upon a material allegation in the com-
plaint,kcontroverted by the answer; or

(2) Upon a material allegation of any coun-
terclaim in the answer; controverted by thé re-
ply; or

(3) Upon a material allegation of new matter
in the answer, not requiring a reply, unless an
issue of law is joined thereon; or

(4) Upon a material allegation of new matter
in the reply, unless an issue of law is joined
thereon.
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270.04 Issues of law; trial. When issues
both of law and of fact arise upon the pleadings,
the issue of law must be first tried unless the
court otherwise direct.

270.05 Feigned and special issues.
Feigned issues are abolished, and instead there-
of, when a question of fact not put in issue by
the pleadings is to be tried by a jury, an order
for trial may be made, stating distinctly and
plainly the question of fact to be tried.

270.06 Trial defined. A trial is the judicial
examination of the issues between the parties,
whether they be issues of law or of fact.

270.07 Issues, by whom tried, when tried.
(1) An issue of fact in an action for the recovery
of money only, or of real or personal property
or for divorce or legal separation on the ground
of adultery, must be tried by a jury except as
otherwise provided in this chapter and except
that equitable defenses or counterclaims are tri-
able by the court. Every other issue must be
tried by the court, but the court may order the
whole issue or any specific question of fact in-
volved therein to be tried by a jury; or may refer
an issue as provided in s. 270.34.

(2) When any matter in abatement of any
action triable by jury is set up, which involves
the finding of any fact, the same shall be found
by a special verdict.of a jury, unless a trial by
jury be waived; and when there is any other
issue of fact in the action, the same may be
submitted to the same jury at the same time;
otherwise the issue in abatement shall first be
tried. When the issues of fact are triable by the
court, any issue in abatement may be tried at

the same time as the other issues of fact.
See note to 263.14, citing Mortgage Associates V.
Monona Shores, 47 W (2d) 171, 177 NW (2d) 340.

270.08 Order of trial; separate trials.
When issues arise triable by a jury and. other
issues triable by the court, the court shall, in its
discretion, direct the trial of the one or the oth-
er to be first had, according to the nature of the
issues and the interests of justice, and judgment
shall be given upon both the verdict and the
finding of the court, when both shall be found.

But no issue need be tried, the disposition of

which is not necessary to enable the court to
render the appropriate judgment. A separate
trial between the plaintiff and any of the several
defendants may be allowed by the court when-
ever in.its opinion justice will be thereby pro-
moted. )

270.11 Hearing on demurrer or motion.

Any issue of law, including a demurrer, may be
brought on for hearing by motion and notice

ISSUES, TRIALS AND JUDGMENTS 270.115

270.115 Notice of trial and certificate of
readiness. (1) Every issue of fact may be no-
ticed for trial by service of notice of trial and
certificate of readiness on the opposite party at
any time after 40 days have elapsed following
expiration of the time for joinder of issues be-
tween all parties. The time for service shall be
extended pending determination of any timely
motion for summary judgment. In:certiorari
and appeals the date of filing the return is the
date of issue. The notice of trial and certificate
of readiness, with proof of service endorsed
thereon or attached thereto shall be filed with
the clerk by the serving party within 20 days
after service on the first party served or the no-
tice is void. Such notice of trial and certificate
of readiness shall state that the action will be
placed on the calendar for trial at the time and
in the manner prescribed by s. 270.12. It shall
contain the title of the action, the names of the
attorneys, the time when issue was joined, and
state whether the issue is triable by the court or
by the jury. Service of such notice shall be
deemed a certification by the party serving it
that he is ready for trial. Every other party is
deemed to be ready for trial 30 days after such
service unless, on motion and for cause, such
party has been granted an extension of time. If
such notice of trial and certificate of readiness
so filed fails to comply in any respect with the
requirements of this section the presiding judge
in his discretion, if satisfied that the opposite
party has not been misled or prejudiced there-
by, may direct the action to be placed on the
calendar as hereinafter provided

(2) The notice of trial and certificate of read-
iness shall be.in substantially the following
form:

‘STATE OF WISCONSIN,

In ... COURT,
For ... COUNTY
Plaintiff
V.
Defendant
NOTICE OF TRIAL
CERTIFICATE OF READINESS
NOTE OF ISSUE ’
TO: ... ...

Attorney for ...
PLEASE TAKE NOTICE that the above enti-
tled “action ‘is at issue; THAT 30 DAYS
FROM DATE OF SERVICE OF THIS NO-
TICE, YOU ARE DEEMED READY FOR
TRIAL; that this action will be placed on the
calendar for trial at the time and in the man-
ner prescribed by Wisconsin Statutes, Section
270.12.
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CERTIFICATE OF READINESS
' FOR TRIAL

The undersigned hereby certifies that:

. All. pleadings have been served, and the
issues are joined.
2. All his depositions and other pretrial steps
now known to be necessary have been
completed
3. He is now ready for trial,
Dated .... 19 .

NOTE OF ISSUE
- IN ABOVE ENTITLED CAUSE
.. Plaintiff .. Attorney ..
... Defendant .. Attorney ..

Issue of ... (Law or Fact) for ... (Court or
Jury)
Issues joined ... 19 .,
e Attorney

270.12 Calendar. (1) TIME OF ARRANGE-
MENT. When the notice of trial is filed with
the clerk he shall place issues on the calendar
as follows:

(a) Issues of fact triable by the court shall be
placed on the calendar of the current term
when 30 days have elapsed after filing of notice
of trial and certificate of readiness

(b) Issues of fact triable by the jury shall be
placed on the calendar of the next term if no-
tice of trial and certificate of readiness is filed
30 days or more before commencement of such
term. If such notice is filed less than 30 days
before commencement of the next term, issues
shall be placed on the calendar of the term fol-
lowing the next one provided; however, that
the presiding judge may in his discretion direct
that any case be placed on the calendar after
30 days have elapsed, after filing notice of trial
and certificate of readiness.

(1m) CRIMINAL AND TRAFFIC CASES. Crimi-
nal cases and prosecutions for violations of
traffic regulations as defined in s. 34520 and

of municipal ordinances and appeals thereof

from county and  municipal courts shall be
placea on the calendar of the current term.
(2) ADVANCEMENT OF ISSUES. The court
may, on motion of any party, or on its own
motion, after hearing, place on the calendar or
advance for-trial any action which is at issue.
(3) . PENDING MATTERS CONTINUED. All
matters pending and undisposed of at the end
of a term are continued to the next term and
shall be placed upon the calendar of the next

term in accordance with their nature and date

of filing notice of trial
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(4) CLERK TO PREPARE. The clerk shall pre-
pare a calendar for each term of the circuit
court of all actions which are for trial as
shown by the notices filed including those cov-
ered by sub. (3), containing the title of each
action and the names of the attorneys, and ar-
ranged as follows: (a) criminal cases in the or-

der of filing, (b) prosecutions for violations of

traffic regulations as defined in s. 345.20 and
municipal ordinances and appeals thereof from
county and municipal courts to the circuit
courts, (c) civil jury issues, (d) issues of fact for
court, and (e) issues of law in the order in
which notice of trial was filed. The calendar
shall be disposed of in the above order unless
for convenience of parties, the dispatch of busi-
ness, or the prevention of injustice, the presid-
ing judge otherwise directs.
© (5) LARGE CALENDARS. In circuit courts
having 1,000.0r more causes on the term calen-
dar, the clerk may, with the approval of the
court, arrange the causes according to the date
of filing the complaint, petition or other plead-
ing necessary to commence the action or spe-
cial proceeding or of the return.on appeal and
the 'serial Tecord number of every cause shall
be its calendar number.

(6) CoNDITIONS PRECEDENT. The clerk
shall not place any cause upon the calendar

unless the state tax and the proper amount of

clerk’s fees shall have been paid and summons
and complaint or copies thereof shall have
been filed in his office.

(8) CALENDARS DISTRIBUTED. When the
calendar for any term is printed, a copy the-
reof shall be mailed or delivered to the presid-
ing judge and to the reporter and to each attor-
ney appearing thereon in any cause, at least 4
days before the term.

(9) CaALL OF CALENDAR. The presiding
judge may, in ‘his discretion, order a formal
call of the calendar at such times as he directs.
If a call is ordered, the judge must be present.

History: 1971 ¢. 278

270.125 Order of business. (2) JURY TRI-
ALS FIRST. On the first day of the term, unless
otherwise ordered, the jury shall be called, and
the trial of jury causes shall proceed.

(3) DAY CALENDAR. The criminal cases,
traffic regulations under s. 345.20 and ordi-
nance violation cases and appeals thereof from
county and municipal courts and the first 6
civil cases ‘on the calendar shall be subject to
call for trial upon the first day of the term
The clerk shall each day make up the follow-
ing day’s calendar, upon which he shall place
such cases as the presiding judge directs.




Electronically scanned images of the published statutes.

3281

(5) APPLICATIONS PUBLICLY ANNOUNCED
All applications to' the court for orders or
judgments, whether ex parte or otherwise, shall
be publicly announced by the attorney making
the application, and the clerk shall enter a
brief statement thereof, with the action of the
court thereon, in his minute -book; and no
court order shall be operative unless and until
such entry is made, or unless the order shall be
reduced to writing and signed. -

History: 1971 c. 278, 298.

270.13 Who may bring cause to trial. Ei-
ther party may bring all the issues in an action
to trial at any term at which the same are tria-
ble when a notice of trial has been duly served
by either, and unless the court, for good cause,
otherwise direct may, in the absence of the ad-
verse party, proceed with his case and take a
dismissal of the action or a verdict or judgment,
as the case may require. No inquest shall here-
after be taken in any action.

270.14 . Demurrers -and motions, when
heard. When, in any action noticed for trial,
there shall be pending a demurrer to any plead-
ing or a motion to strike out a pleading or any
part thereof, or to make it more definite and
certain; and the court shall think any such pro-
ceeding by either party may have been taken for
delay or that for any reason justice requires a
more speedy disposition of the action the
demurrer or motion may be disposed of at the
commencemernt of the term and the action be
tried at the same term, short leave to amend or
plead over being given when necessary; and a
continuance be granted only upon good cause
shown, which the court may in discretion re-
quire.to be such as is usually required to obtain
a second continuance in other actions.

270.145 Continuances. (1) Motions for
continuances (except from day to day or to
some day during the term) shall be made on the
first day of the term unless the cause alleged
therefor occur or be discovered thereafter. No
cause noticed for trial shall be continued with-
out the consent of the parties or cause shown.
- +(2) An affidavit for-a continuance shall state
that the moving party has a-valid cause of ac-
tion or a defense, in whole or in part, and if in
part it shall specify what part; that the case
has been fully and fairly stated to his counsel,
giving the'name and place of residence of such
counsel; and that upon the statement thus
made he is advised by his counsel that he has a
cause of action or defense to the cause in
whole or in part; and that he has used due dili-
gence to prepare for trial, and the nature and
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kind of diligerice used. If the application is
based on the absence of a witness or document
the affidavit shall state the name of the absent
witness and his residence, if known, or the na-
ture of any document wanted, and where the
same can be found; that no other evidence is at
hand or witness -is in attendance or known to
Him whose testimony could have been pro-
cured in time, that-the party can safely rely
upon to prove the facts which he expects and
believes can be proved by such absent witness
or document; that the party is advised by his
counsel, and believes, that he cannot safely go
to trial without such evidence, that such wit-
ness is: not absent by his consent, connivance
or procurement, and the endeavors that have
been used for the purpose of procuring such
evidence; ‘and particularly the facts which the
absent. document or Wwitness is expected to
prove, with the ground of such expectation.
(3) If the adverse party admits in writing or
in" open ‘court that the witness, if present,
would testify as stated in the affidavit for con-
tinuance, the application for a continuance
may . be' denied, and the statement of facts
aforesaid may be read as evidence, but the ad-
verse party may -controvert such statements,

- and such. statements shall be subject to objec-

tion the same as a deposition.

(4) Where an application for a continuance
is made by a party whose affidavit states that
he has a valid defense to some part only of the
other party’s cause of action or demand, which
he desires time to obtain testimony to estab-
lish, the application shall be denied if the other
party withdraws or abandons that part of his
cause of action or demand.

(5) When it shall appear to the court that

- the absent witness or desired evidence with

reasonable diligence may be procured before
the close of the term, the court may grant a
continuance of the action from day to day or
to some certain day in the term, upon the pay-
ment of such costs as it may deem just and
proper. "

(6) No continuance by the court or referee
shall be granted unless by consent of parties
except upon immediate payment of the fees of

‘witnesses in actual attendance and reasonable

attorney’s fees. Costs of continuance shall be
taxed by the clerk immediately and without
notice ' ,

270.15 Drawing of petit jury. (1) At every
term of any.court for which jurors are drawn as
provided in s’ 255.04 the clerk shall place in a

tumbler only the names-of the petit jurors in
attendance who have been drawn and sum-
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moned according to law for service at such
term. The names shall be written upon sepa-
rate cards and enclosed in opaque envelopes as
required by s. 255.04 (2) (b).

(2) When a jury issue is to be tried the clerk
shall, in the presence and under the direction
of the court, openly draw out of the tumbler,
one at a time, as many envelopes containing
cards as are necessary to secure a jury. Before
drawing each card he shall close the tumbler
and rotate it:

(3) The jury may-consist of any number of

persons less than 12 that the parties agree
upon. If there be no such agreement it shall
consist of 12 persons so drawn who are not
lawfully challenged and who are approved as
indifferent between the parties.

(4) During the trial the cards containing the
names of the jurors shall be kept separately un-
til the jury is discharged, and then they shall
be returned, properly enclosed in envelopes, to
the tumbler, and the same course shall be tak-
en as often as a jury is required.

(5) The card containing the name of the ju-
ror who is set aside or excused for any cause
shall be 1eplaced in its envelope and returned
to the tumbler as soon as the jury is sworn.

(6) If a jury issue is brought to trial while a
jury is trying another cause, the court may or-
der a jury for the trial of the former to be
drawn out of the tumbler in the ordinary way;
but in any other case all the cards containing
the names of the petit jurors, returned at and
attending the term, shall be placed in the tum-
bler before a jury is drawn.

270.16 Qualifications of jurors; examina-
tion. The court shall, on request of either party,
examine on oath any person who is called as a
juror therein to know whether he is related to
either party, or has any interest in the cause, or
has expressed or formed any opinion, or is sen-
sible.of any bias or prejudice therein, and the
party objecting to the juror may introduce any
other competent evidence in support of the ob-
jection, and if it shall appear to the court that
the juror does not stand indifferent in the cause
another shall be called and placed in his stead
for trial of that cause; provided, that nothing
contained in this section shall be construed as
abridging in any manner the right of either par-
ty in person or through his attorneys to exam-
ine any person so called in regard to his qualifi-
cations as fully as if this section did not exist.
Every person summoned as a juror for any term
shall be paid and discharged whenever it ap-
pears that he is a party to any action triable by
jury at such term.
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270.165. Jury fees; discretion of court.
The court shall have discretionary authority in
any civil or criminal action or proceeding tria-
ble by jury to assess the entire cost of one day’s
juror fees for a jury of 6 or 12, whichever is
demanded, including all mileage costs, against
either the plaintiff or defendant or to divide the
cost and assess same against both plaintiff and
defendant, or additional parties plaintiff or de-
fendant, if a jury demand has been made in any
case and in the event a jury demand is later
withdrawn within 48 hours prior to the time set
by the court for the commencement of the trial
The party assessed shall be required to make
payment to the clerk of circuit court within a
prescribed period and the payment thereof shall
be enforced by contempt proceedings.
History: 1971 c. 297. .

270.17 Newspaper information does not
disqualify. It shall be no cause of challenge to
a juror that he may have obtained information
of the matters at issue through newspapers or
public journals, if he shall have received no bias
or prejudice thereby; or that he is an inhabitant
of or liable to pay taxes in a county interested in
the action

270.18 Number of jurors drawn; peremp-
tory challenges. A sufficient number of jurors
shall be called in the action so that twelve shall
remain after the exercise of all peremptory chal-
lenges to which the parties are entitled as here-
inafter provided. Each. party shall be entitled to
three such challenges which shall be exercised
alternately, the plaintiff beginning; and when
any party shall decline to challenge in his turn,
such challenge shall be made by the clerk by
lot. The parties to the action shall be deemed
two, all plaintiffs being one party and all de-
fendants being the other party, except that in
case where two or more- defendants have ad-
verse interests, the court, if satisfied that the
due protection of their interests so requires, in
its  discretion, may allow to ‘the defendant or
defendants on each side of said adverse inter-
ests, not to exceed three such challenges.

270.19 Preliminary jury instructions. The

judge may give preliminary instructions to the
jury which instructions may again be covered in

the charge at the close of the case.

270.20 Jury may view premises, etc. The

jury may, in any case, at the request of either

party, be taken to view the premises or place in
question or any property, matter or thing relat-
ing to the controversy between the parties,
when it shall appear to the court that such view
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is necessary to a just decision; provided, the
party making the motion shall advance a sum
sufficient to defray the expenses of the jury
and the officers who attend them in taking the
view; which expenses shall afterwards be taxed
like other legal costs if the party who advanced
them shall prevail in the action.

270.202 Identification of photographs.
Unless deemed impracticable by the trial judge,
each photograph received in evidence shall have
either upon its face or upon its reverse side or
upon. a slip attached to it a statement of the
position of the camera, the distance from the
object photographed, the direction in which the
camera was pointed and such further informa-
tion as may be appropriate.

270.205 Examination of witnesses; argu-
ments. On the trial not more than one attorney
on éach side shall examine or cross-examine a
witness and not more than two attorneys on
each side shall sum up to the jury, unless the
judge shall othérwise order. The party having
the affirmative shall be entitled to the opening
and closing argument, and in the opening the
points relied on shall be stated. The waiver of
argument by either party shall not preclude the
adverse party from making any argument
which he would otherwise have been entitled to
make The court may before the argument is

begun, limit the time of argument.-

After an attorney has stated to the court he has no fur-
ther questions of an adverse witness, he may nevertheless
have a limited right to recall such witness if he has good
reason to do so, the exercise-of such right; however, being
subject to the discretion of the trial court, but after an ad-
verse witriess has béen excused, the attorney has no right
to recall him to continue general cross-examination. State
v.-Cassel, 48. W (2d) 619, 180 NW (2d) 607.

Plaintiff’s counsel could use an adverse examination of
his witness, taken when the witness was an adverse party,
to'show a variation from testimony at the trial, since this
is.an exception to the rule against impeaching your own
witness. Tills v. Elmbrook Memorial Hospital, 48 W (2d)
665, 180 NW (2d) 699.

270.21. Charge.-to jury; how given. The
judge shall charge the jury and all such and
subsequent instructions shall, unless a written
charge be waived by counsel at the commence-
ment of the trial be reduced to writing before
being delivered or the same shall be taken down
by the official reporter of the court. Each in-
struction asked by counsel to be given the jury
shall be given without change or refused in full.
If any judge shall violate any of the foregomg
'pr0v1$1ons or make any comments to the jury
upon the law or facts without the same being so
reduced to writing or taken down, the verdict
shall be set aside or the judgment rendered
thereon reversed unless at the time of submis-
sion to the jury there was no jury issue upon the
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evidence. The reporter shall take down all that
the judge says during the trial to the jury or in
their presence of or concerning such cause. Re-
quests for instructions to the jury must be sub-
mitted in writing before the argument to the

jury is begun, unless in the opinion of the trial

judge, special circumstanees excuse failure to so

submit such requests.

A party that acquiesces without objection to the inclu-
sion of a“portion of the instructions cannot later be heard
to object on appeal. Schroeder v. Northern States Power
Co 46 W (2d) 637, 176 NW (2d) 336.

It is not error to refuse the absent witness instruction
where neither party knew where the witness was, nor to
refuse it as to a witness equally available to both parties
Capello v. Janeczko, 47 W (2d) 76, 176 NW (2d) 395.

Requested instruction by plaintiff’s counsel that the in-
surer was in fact his client’s insurer (by reason of the unin-
sured-motorist clause) was properly refused, for if intend-
ed to show that the other driver was an irresponsible per-
son because he drove an uninsured car, the instruction
would be patently improper, and conversely, if the jury as-
sumed that the insurer was the other driver’s own insurer,
that impiession. could not have adversely affected the
plaintiff. Capello v. Janeczko, 47 W (2d) 76, 176 NW (2d)
395

It ‘is error to use the standard instruction referring to
“special circumstances brought about by weather or traf-
fic” when neither was a factor in the case. It is error to
refer to “loss of wages”; the reference should be to “loss
of earning capacity”. A court should grant a request in the
instruction as to lookout of some reference to the distrac-
tion of merchandise displays where the injury results from
a fall in a store. Carlson v. Drews of Hales Corners, Inc.
48 W (2d) 408, 180 NW (2d) 546

A refusal to instruct was proper where the question of
whether a piece of marble on hotel steps, on which plain-
tiff fell, came from surrounding walls, where there was no
evidence of improper or defeéctive construction. Frederick
v. Hotel Investments, Inc. 48 W (2d) 429, 180 NW 2d
562.

It is not erfor to refuse to instruct as to a driver’s devia-
tion from- his lane where the deviation occurred in the
process of making a left turn. Kenwood Equipment, Inc. v.
Aetna Ins. Co. 48 W (2d) 472, 180 NW (2d) 750.

Failure to transcribe instructions which were reread to
the jury, where they were identical to those given earlier,
and were transcribed after the trial, does not require 1e-
versal in the absence of prejudice. Lampkins v. State, 51
W' (2d) 564, 187 NW (2d) 164.

Instruction as to standald of care required of fire chief
crossing a highway in response to a fire call when he is
preoccupied or his attention is diverted, discussed. Knut-
ter v Bakaldrski, 52 W (2d) 751, 191 NW (2d) 235

270.22 Charge to jury filed. As soon as
any charge has been given to the jury it shall be
placed and remain on file among the papers of
the case. When delivered orally. the reporter
shall immediately transcribe the same in long-
hand and file it, without special compensation
therefor. . ' '

270.23 - Jury may be reinstructed. When a
jury, after due and thorough deliberation upon
any cause, shall return into court without hav-
ing agreed on a verdict the court may state
anew the evidence or any part of it and may
explam to them anew the law applicable to the
case, and may send them out again for further
deliberation; but if they shall return a second
time, without having agreed on a verdict, they
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shall not be sent out again without their own
consent unless they shall ask from the court
some further explanation of the law.

270.24 No nonsuit after argument. The
plaintiff shall have no right to submit to a non-
suit after the argument of the cause to the jury
shall have been concluded or waived.

270.25 Verdicts; five-sixths; directed. (1)
A verdict agreed to by five-sixths of the jurors
shall be the verdict of the jury. If more than one
question must be answered to arrive at a verdict
on the same cause of action, the same five-
sixths of the jurors must agree on all such ques-
tions.

(2) When the court directs a verdict, it shall
not be necessary for the jury to give their as-
sent to the verdict but the clerk shall enter it
as directed by the court as the verdict of the
jury.

Where 10 jurors agreed that the negligence should be
apportioned 80-20 in favor of defendant, the fact that a
different juror .dissented ftom the finding of negligence by
the defendant makes no difference. Lorbecki v. King, 49
W (2d) 463, 182 NW (2d) 226

If a disputed fact is not determinative of the issue, its
existence does not prevent direction of a verdict. Eden v.

La Crosse Lutheran Hospital, 53 W (2d) 186, 191 NW
(2d) 715.

270.26 Motion for - directed verdict
waives jury trial. Whenever in a jury trial all
the parties, without reservation, move the court
to direct a verdict, such motions, unless other-

wise directed by the court before discharge of

the jury, constitute a stipulation waiving a jury
trial and submitting the entire case to the court
for decision.

270.27 Special verdicts. The court may,
‘and when requested by either party, before the
introduction of any testimony in his behalf,
shall direct the jury to find a special verdict
Such ‘verdict shall be prepared by the court in
the form of written questions, relating only to
material issues of fact and admitting a direct
answer, to which the jury shall make answer in
writing. It shall be discretionary with the court

whether to submit such . questions in terms of

issues of ultimate fact, or to submit separate
questions with respect to the component issues
which comprise such issues of ultimate fact. In
cases founded upon negligence, the court may
submit sepdrate questions as to the negligence
of each party, and whether such negligence was
a cause without submitting separately any par-
ticular respect in which the party was allegedly

negligent. The court may also direct the jury, if

they render a general verdict, to find upon par-
ticular questions of fact.
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An erroneous failure of a trial court to find a party neg-
ligent as a matter of law in one aspect whether or not evi-
dence as to other aspects of negligence is adduced is cured
by a jury finding in an ultimate fact verdict that the party
was causally negligent in part and assessing him accord-
ingly. Kamp v Curtis, 46 W (2d) 423, 175 NW (2d) 267

Where the jury found that a door had not malfunc-
tioned, and this was the only basis for a finding of negli-
gence, any finding of negligence is inconsistent and should
be stricken. The finding cannot be sustained on the basis
of res ipsa loquitur since that doctrine requires that there
be unexplained negligence Dahl v. K-Mart, 46 W (2d)
605, 176 NW (2d) 342. .

Special verdict formulation in comparative negligence
cases. Aiken, 53 MLR 293

270.28 Submission to jury; omitted es-
sential fact. When some controverted matter
of fact not brought to the attention of the trial
court but essential to sustain the judgment is
omitted from the verdict, such matter of fact
shall be deemed determined by the court in con-
formity with its judgment and the failure to re-
quest a finding by the jury on such matter shall
be deemed a waiver of jury trial pro tanto

270.29 Jury to assess damages, judg-
ment on the pleadings. When a verdict is for
the plaintiff in an action for the recovery of
money, or for the defendant when a counter-
claim is established beyond the amount of the
plaintiff’s claim as established, the jury must as-
sess the amount of the recovery. The jury may
also, under direction of the court, assess the
amount of the damages where the court orders
judgment on the pleadings.

270.30 Verdict, entry of; special finding
governs. Every verdict and special finding of
facts shall be entered on the minutes and when
in writing be filed with the clerk. When a spe-
cial finding of facts shall be inconsistent. with
the general verdict the former shall control the
latter, and the court shall give judgment ac-
cordingly

270.31 Entry by clerk as to trial and judg-
ment. Upon receiving a verdict the clerk shall
make an entry on his minutes specifying the
time and place of the trial, the names of the
jurors and witnesses, the verdict, and either the
judgment rendered thereon or an order that the
cause be reserved for argument or further con-
sideration. If a different direction be not given
by the court the clerk must enter judgment in
conformity with the verdict. If a counterclaim,
established at the trial, exceed the plaintiff’s de-
mand so established judgment for the defendant
must be given for the excess; or if it appears
that defendant is entitled to any other affirma-
tive relief judgment must be given accordingly
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270.32 Jury trial, how waived. Trial by
jury may be waived by the several parties to an
issue of fact by failing to appear at the trial; or
by written consent filed with the clerk; or by
consent in open court, entered in the minutes

270.33 Trial by court; findings, judgment.
Except in actions and proceedings under ch.
299, upon a trial of an issue of fact by the court,
its decision shall be given in writing and filed
with the clerk within 60 days-after submission
of the cause, and shall state separately the facts
found-and the conclusions of law thereon; and
judgment shall be entered accordingly:

270.34 Trial by referee. (1) Except in ac-
tions for divorce or annulment of marriages all
or any of the issues in the action may be re-
ferred, upon the written consent of the parties
The court may upon application of either party
or of its own motion, direct a reference of all or
any of the issues in the following cases:

(2) When the trial of an issue of fact shall
require the examination of a long account; in
which case the referee may be directed to hear
and decide the whole issue or to report upon
any specific question of fact involved therein;
or :
(b) Whén the taking of an account shall be
necessary for the information of the court be-
fore judgment or for carrying a judgment or
order into effect.

(c) Construction lien law foreclosutes under
s. 289.09

(2) When a reference has been ordered, ei-
ther party may deliver to the referee a certified
copy of the order of reference, and the referee
shall- thereupon appoint a-time and place for
the trial, and give notice thereof to the parties;
such time to be not less than ten nor more
than -thirty days after the delivery of the copy
of such order, unless the proceeding before the
referee be ex parte or some other time be ap-
pointed by written stipulation of the parties,
with the ‘assent of the referee, or unless the
court shall otherwise order. ‘

(3) All action upon a referee’s report shall
be upon notice,

History: 1971 c. 191

270.35 Powers of referee. The trial by ref-
eree shall be conducted in the same manner as
a trial by the court. They shall have the same
power to grant adjournments and allow amend-
ments to any pleadings as thé court upon such
trial, upon the same terms and with the like
effect. They shall also have the same power to

preserve order and punish all violations thereof

upon such trial, and to compel the attendance
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of witnesses before them by attachment and to
punish them as for a contempt for nonattend-
ance or refusal to be sworn or testify, as is pos-
sessed by the court; and they shall give to the
parties or their attorneys at least 8 days’ notice
of the time and place of trial; they must state
the facts found and conclusions of law separate-
ly and report their findings, together with all
the evidence taken by them and all exceptions
taken on the hearing, to the court; and the
court may review such report and on motion
enter judgment thereon or set aside, alter or
modify the same and enter judgment upon the
same so altered or modified, and may require
the referees to amend their report when neces-
sary. The judgment so entered by the court may
be appealed from as in other cases, and the re-
port of the referees shall be incorporated in the
appeal record. When the reference is to report
the facts the report shall have the effect of a
special verdict.

270.36 Referee, how selected. In all cases
of reference the parties, except when an infant
may be a party, may agree upon a suitable per-
son or persons, not exceeding three, and the ref-
erence shall be ordered accordingly, and if the
parties do not agree the court shall appoint one
or more referees, not exceeding three, who shall
be free from exception.

270.37 - Proceedings if referee’s report
not filed. If neither party move for a judgment
within one year from the date of the referee’s
teport the action shall be dismissed or a new
trial ordered, on motion of any party, provided,
such motion shall not be made until two terms
of court shall have been held subsequent to the
date of such report.

270.39 Exceptions. In any trial before the
court, with or without a jury, or before a refer-
ee, exceptions are deemed taken to all adverse
rulings ‘and orders made in the course of the
trial; no express exceptions shall be made. It is
not necessary to file exceptions to the judge’s
charge to the jury or to his refusal to instruct
the jury as requested, or to any orders, or to the
findings of fact and conclusions of law made by
the court, and the same may be reviewed by the
appellate court without exceptions; but any par-
ty who expressly requests any finding of. fact,
conclusion of law, instruction to the jury or rul-
ing or order shall not be heard to question its
correctness on appeal. This shall not, however,
limit the power of the supreme court under s.
251.09.
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270.49 Motion for new trial. (1) A party
may move to set aside a verdict and.for a new
trial because of errors in the trial or because the
verdict is contrary to law or to the evidence, or
for excessive or inadequate damages or in the
interest of justice; but such motion must be
made and heard within 2 months after the ver-
dict is rendered, unless the court by order made
before its expiration extends such time for
cause. Such motion, if not decided within the
time allowed therefor, shall be deemed over-
ruled. In case judgment is entered without de-
ciding a pending motion for a new trial, the
supreme court may direct the trial court to de-
termine such motion within 2 months after fil-
ing the remittitur in the trial court.

(2) Every order granting a new trial shall

specify the grounds therefor. In the absence of

such. specification, the order shall be deemed
granted for eiror on the trial. No order grant-
ing a new trial in the interest of justice shall be
valid or effective, unless the reasons that
prompted the court to make such order are set
forth in detail therein or the memorandum de-
cision setting forth such reasons is incorporat-
ed by reference in such order. The court may
grant or deny costs to either party.

(3) All motions for new trials shall be re-
duced to writing and filed before being heard.

Cross Reference: For limitation on granting of new tri-
als, see 274.37.

To properly apply the Powers rule on motions after ver-
dict where the trial court determines a damage award is
excessive, the order should grant a new tiial unless within
a given time the plaintiff is willing to accept the reduced
amount and file a remittitur, and not, as in the instant
case, reduce the damages and give the plaintiff an election
to accept judgment in the reduced sum o1 in the alterna-
tive a new trial. Breunig v. American Family Ins. Co. 45
W (2d).536, 173 NW (2d) 619

Having properly granted a new trial on the issue of lia-
bility, the trial court did not err in failing to apply the
Powers rule to implement its finding that the damage
award was made by the jury “from feelings of liberality,”
for where an er1or in law requires reversal or the granting
of a new trial in the interest of justice, the Powers rule will
not be applied to the excessive damages, but the issue of
damages retried with the issue of liability. Martin v. All-
state Ins. Co. 45 W (2d) 657, 173 NW (2d) 646

The trial court did not abuse its discretion when on mo-
tions after verdict it reduced under the Powers rule a $16,-
000 jury award for loss of consortium between the date of
the accident and the date of decedent’s death 15 months
thereafter (leaving unaffected jury awards to the widow
for pecuniary loss and loss of consortium after death re-
duced to the statutory maximum as to each), where after
meticulous examination of the evidence the trial court
found the $16,000 award beyond the range of reasonable-
ness substantiated by proof of decedent’s prior work ac-
tivity (holding down 3 jobs with little time left to perform
any services for his wife), which award, eliminating the
item of loss of support, overlapped the jury award for loss
of consortium after the date of decedent’s death. Schram-
ski v. Hanson, 45 W (2d) 698, 173 NW (2d) 655.

A trial court may properly order a new trial because tri-
al was conducted on the wrong theory and important evi-
dence was not produced. Lien v. Pitts, 46 W (2d) 35, 174
NW (2d) 462.

3286

The established rule pursuant to statutory mandate,
270 49 (2), which requires a trial court in granting a new
trial in the interest of justice to state the reasons therefor,
is not satisfied by a mere statement that the jury’s finding
was against the great weight of the evidence or combining
the same with a further statement that a new trial must be
ordered in the interest of justice, for such a statement con-
stitutes an ultimate conclusion and does not allow the su-
preme court to effectively review the trial court’s order
Tuschel v. Haasch, 46 W (2d) 130, 174 NW (2d) 497.

Where a trial judge changed answers as to damages on
the ground that they were inadequate, but found no per-
versity, his action will be sustained where the jury also
found no negligence on the part of the defendant Dahl v
K-Mart, 46. W (2d) 605, 176 NW (2d) 342

An oral motion for new: trial which generally stated al-
leged errors is not a substantial compliance with the re-
quirement of a written motion. Appeal without the filing
of a written motion for a new trial might be waived by
participation in the appeal by respondent, but participa-
tion does not waive the rule that errors are not reviewable
unless a motion for a new trial is made where the errors
could have been corrected by granting a new trial. Kiefer
v. State Highway Comm. 47 W (2d) 155, 177 NW (2d)
66.

Where the question’ of punitive damages relates to the
making of a contract, the evidence of vindictiveness, mal-
ice or wanton disregard of duty must relate to the time of
contracting. Mid-Continent Refrigerator Co. v. Straka, 47
W (2d) 739, 178 NW (2d) 28

Punitivé damages in breach of automotive-dealership
contract discussed. Entzminger v Ford Motor Co. 47 W
(2d) 751, 177 NW (2d) 899. .

Amount of personal injury award reviewed. Gervais v.
Kostin, 48 W (2d) 190, 179 NW (2d) 828

An order for a new trial in the interest of justice will be
reversed where it was given orally, did not specify the
grounds, and where the transcript of the decision was not
made and filed for 6 weeks. Schrank v. Allstate Ins. Co.
50 W (2d) 247, 184 NW (2d) 127.

While the award by a trial court of a new trial in the
interest of justice will be affirmed unless there is a clear
showing of abuse of discretion, a trial judge cannot substi-
tute his judgment for the trier of fact; hence the fact that
the trial judge may not concur in the jury’s verdict or that
a different jury might 1each a different conclusion is not
grounds for the granting of a new trial. Bartell v. Luedtke,
52 W (2d) 372, 190 NW (2d) 145.

Impeachment of jury verdicts. 53 MLR 258.

270.50 Motion for new trial on newly dis-
covered evidence. A motion for a new trial
founded upon newly discovered evidence may
be heard upon affidavits and the papers in the
action. Such a motion may be made at any time
within one year from the verdict or finding.

270.52  lIrregularities in venires, etc., im-
material. No irregularity in any writ of venire
facias or in the drawing, summoning, returning
or impaneling of petit jurors shall be sufficient
to set aside a verdict unless the party making
the-objection was injured by the irregularity or
unless the objection was made before the re-
turning of the verdict

270.53 Judgment and order defined. (1)
A judgment is the final determination of the
rights of the parties in the action.

(2) Every direction of a court or judge made
or entered in writing and not included in a
judgment is denominated an order.
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270.535 Notice of entry of order or judg-
ment. After an order is entered or judgment is
perfected either party may serve upon the other
a written notice of entry.

270.54 Judgment for or between defend-
ants; interlocutory. Judgment may be given
for or against one or more of several defendants
or in favor of one or more of several plaintiffs,
and it may determine the ultimate rights of the
parties on each side, as between themselves, ei-
ther on cross complaint or equivalent pleadings
or otherwise, and may grant to the defendant
any affirmative relief to which he may be enti-
tled. In an action against several defendants the
court may, in its discretion, render judgment
against one or more of them, leaving the action
to proceed against the others whenever a sever-
al judgment may be proper. The court may also

dismiss the complaint, with costs, in favor of

one or more defendants in case of unreasonable
neglect on the part of the plaintiff to serve the
summons on other defendants or to proceed in
the cause against the defendant or defendants
served. In case of a finding or decision substan-
tially disposing of the merits, but leaving an ac-
count to be taken, or issue of fact to be decided
or some condition to be performed, in order ful-
ly to determine the rights of the parties, an in-
terlocutory judgment may be made, disposing
‘of all issues covered by the finding or decision,
and reserving further question until the report,
verdict or subsequent finding

Cross Reference: See 269.25 for provision permitting
dismissal of action or. proceeding not brought to trial in 4
years.

270.55 Judgment when all defendants
not served. When the action is against two or
more defendants and the summons is served on
some, but not on all of them, the plaintiff may
proceed as follows:

(1) 'If the action be against several persans
jointly indebted he may proceed against the de-
fendant served unless the court shall otherwise
direct, and, if he récover judgment, it may be
entered in form against all the defendants
jointly indebted and may be enforced against
the joint property of all and the separate prop-
“erty of the defendant served

(2) In any action against defendants several-
ly liable he may proceed against the defendants
served in the same manner as if they were the
only defendants. v

(3) A judgment entered under subsection (1)
shall not bar an action against the debtors who
were not served but judgment in such action
shall not be entered until execution has been
returned unsatisfied in whole or in part in the
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prior action and then only for the sum still due
the plaintiff on the joint debt.

270.56 Judgment when all not liable.
When it shall appear on the trial of an action on
contract or tort against several defendants,
sought to be charged as jointly or jointly and
severally liable, that some were liable and oth-
ers not judgment may be rendered against ei-
ther or any of the defendants found liable to the
plaintiff at the commencement of the action,
and in favor of such as may be found not liable,
and costs awarded in the discretion of the court.

270.57 Measure of relief. The relief grant-
ed to the plaintiff, if there be no answer, cannot
exceed that which he shall have demanded in
his complaint; but in any other case the court
may grant him any relief consistent with the
case made by the complaint and embraced
within the issue.

270.58 State and political subdivisions
thereof to pay judgments taken against offi-
cers. (1) Where the defendant in any action or
special proceeding is a public officer or employe
and is proceeded against in his official capacity
or is proceeded against as an individual because
of acts committed while carrying out his duties
as an officer or employe and the jury or the
court finds that he acted in good faith the judg-
ment as to damages and costs entered against
the officer or employe shall be paid by the state
or political subdivision of which he is an officer
or employe. Regardless of the results of the liti-
gation the governmental unit shall pay reasona-
ble attorney’s fees and costs of defending the
action, unless it is found by the court or jury
that the defendant officer or employe did not
act in good faith, when it does not provide legal

_counsel to the defendant officer or employe.

Deputy sheriffs in those counties where they
serve not at the will of the sheriff but on civil
service basis shall be covered by this subsection,
except that the provision relating to payment of
the judgment shall be discretionary and not
mandatory. In such counties the judgment as to
damages and costs may be paid by the county if
approved by the county board.

(2) Any town officer held personally liable
for reimbursement of any public funds paid out
in good faith pursuant to the directions of elec-
tors at any annual or special town meeting
shall be reimbursed by the town for the
amount of the judgment for damages and costs
entered against him.

Cross Reference: See 285.06 for special procedure ap-
plying to state law enforcement officers. )
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270.59 Judgment in replevin. In any ac-
tion of replevin judgment for the plaintiff may
be for the possession or for the recovery of pos-
session of the property, or the value thereof in
case a delivery cannot be had, and of damages
for the detention; and when the property shall
have been delivered to the defendant, under sec
tion 265.06, judgment may be as aforesaid or
absolutely for the value thereof at the plaintiff’s
option, and damages for the detention. If the
property shall have been delivered to the plain-
tiff under chapter 265 and the defendant pre-
vails, judgment for the defendant may be for a
return of the property or the value thereof, at
his option, and damages for taking and with-
holding the same.

270.60 Judgment in replevin against prin-
cipal and sureties. The judgment in replevin
may be entered both against the principal and
the sureties on his bond for a return or delivery
of the property, as prescribed in chapter 265;
and where the officer, to whom ‘the execution
théréon is directed, cannot tind sufficient prop-
erty of the principal to satisfy the same, he shall
satisfy it out of the property of such sureties;
and the execution shall so direct.

270.61 Damages in actions on bonds,
etc. In all actions brought for the breach of the
conditions of a bond or to recover a penalty for
nonperformance of any covenant or agreement
if the plaintiff recover his damages shall be as-
sessed and judgment entered for the amount
thereof,-and .enforced as in other actions upon
contract. No such judgment shall conclude any
claim upon such bond, covenant or agreement
not embraced in the pleadings or be a discharge
of the penal sum beyond the amount of dam-
ages recovered thereby. This section does not
apply to actions regulated by chapter 19.

270.62 Default judgment. (1) NATURE OF
DEFAULT. A default judgment may be entered
_as provided in this section if no issue of law or
fact has been joined and if the time for joining
issue has expired. 7

(2) GENERAL. Upon filing with the court
the summons and complaint and proof of ser-
vice of the summons on one or more of the de-
fendants and an affidavit that the defendant is
in' default according to subsection (1), the
plaintiff may -apply to the court for judgment

according to the demand of the complaint. If

taking an account or the proof of any fact is
necessary-to enable the court to give judgment,
a reference may be ordered to take such ac-
count or proof and to report the same to the
court, and such reference may be executed
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anywhere in the state; or the court may take
the accounts or hear the proof. The court may
order damages to be assessed by a jury. If the
defendant has appeared in the action, he shall
be entitled to notice of the application for

judgment

(3) ACTIONS ON CONTRACT FOR. MONEY
ONLY, In any action on contract for the recov-
ery of money only, the plaintiff may file with
the clerk the summons and complaint, proof of
personal service of the summons on one or
more of the defendants and an affidavit that
the defendant is in default according to subsec-
tion (1). The clerk shall thereupon enter judg-
ment for the amount demanded in the com-
plaint against. the defendants who are in de-
fault. Leaving the summons at the abode of a

- defendant is not personal service within this

subsection.

(4) IN. CASE OF PUBLICATION. If service of
summons is made without the state or by pub-
lication and the defendant is a nonresident, the
plaintiff or his agent shall be examined on oath
as to any payments that may have been made
to or for the plaintiff on account of the de-
mand and the court shall render judgment for
the amount which he is entitled to recover but
not exceeding the relief demanded in the com-
plaint; and before entering judgment the court
may require the plaintiff to file security to
abide the order of the court requiring restitu-
tion of any property delivered to the plaintiff

under the judgment in case the defendant de-

fends the action and succeeds in his defense.

Cross Reference: For time required for notice under (2),
see 269.31.

While under 263.05, Stats. 1969, potential grounds for a
default judgment exist when a party has failed to join issue
by service of a responsive pleading within the 20-day peri-
od required by the statute, a defendant’s failure to join is-
sue within 20 days does not automatically entitle the
plaintiff, as a matter of right, to a default judgment, since
by 270.62 the question of whether a' default judgment
should be granted is within the trial court’s discretion.
Production Credit Asso. v. Goede, 50 W (2d) 509, 184
NW (2d) 830.

Where defendant made.a motion to strike part of the
complaint but did not answer. otherwise, when the court
denied the motion it has to allow defendant time to an-
swer-under 263.43. Production Credit Asso. v. Goede, 50
W (2d)509; 184 NW (2d) 830

270.63 Judgment on admitted ciaim; or-
der to satisfy. In an action arising on.a con-
tract for the recovery of money only if the an-
swer admits any part of the plaintiff’s claim or
if such answer sets up a counterclaim or set-off
for an amount less than the plaintiff’s claim and
contains no other defense to the action the
clerk, on the application of the plaintiff and five
days’ notice to the defendant, shall enter judg-
ment for the amount so admitted or for the
amount claimed in the complaint, after deduct-
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ing the amount of the defendant’s counterclaim

or set-off. When the defendant admits part of

the plaintiff's claim to be just the court may,
on motion, order such defendant to satisfy that
part of the claim and may enforce the order as
it enforces a judgment or provisional remedy.

270.635. Summary judgments. (1) Sum-
mary judgment may be entered as provided in
this section in-any civil action or special pro-
ceeding. Notice of motion for summary judg-
ment and the papers in support thereof shall be
served within 40 days after issue is joined, sub-
ject to enlargement of time as provided in s.
269.45.

(2) The judgment may be entered in favor of
either party, on motion, upon the affidavit of

any person who has knowledge thereof, setting
forth such evidentiary facts, including docu-
ments or copies thereof, as shall, if the motion
is by the plaintiff, establish his cause of action

sufficiently to entitle him to judgment; and, if

on behalf of the defendant; such evidentiary
facts, including documents or copies thereof, as
shall show that his denials or defenses are suf-
ficient to defeat the plaintiff, together with the
affidavit of the moving party, either that he be-
lieves that there is no defense to the action or
that the action has no merit (as the case may
be) unless the opposing party shall, by affidavit
or other proof, show facts which the court
shall deem sufficient to entitle him to a trial.
(3) Upon motion by a defendant if it shall
appear to the court that the plaintiff is entitled
to a summary judgment, it may be awarded to
him even though he has not moved therefor.
(4) If the proofs submitted, on the motion,

convince the court that the only triable issue of

fact is the amount of damages for which judg-

ment should be granted, an immediate hearing

to determme such amount shall be ordered to
be tried by a referée or by the court alone or
by the court and a jury, whichever shall be ap-
propriate; and, upon the determination of the
amount of damages, judgment shall be entered.

(5) Should it appear to the satisfaction of the
court at any time that any of the affidavits pre-
sented pursuant to this rule are presented in
bad faith or solely for the purpose of delay, the
court may forthwith order the party employing
them to pay the other party double motion
costs-and - the amount of the reasonable ex-
penses which. the filing of the affidavits caused
him to incur, This subsection shall not be con-
strued as abridging o1 modifying any other
power of the court.
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(6) When an answer alleges a defense which
is prima facie established by documents or
public records, judgment may be entered for
the defendant unless the plaintiff shows facts
sufficient to raise an issue with respect to the
verity or conclusiveness of such documents or
records.

(7) This section is applicable to counter-
claims the same as though they were independ-
ent actions; but the court may withhold judg-
ment on a counterclaim until other issues in

the action are determined.

In an action for libel against a union local by a non-
member who continued to.work during a strike, where the
union circulated to its members a newsletter describing a
“scab” in opprobrious terms, and mailed letters to plain-
tiff’s neighbors advising them that plaintiff was a “scab”,
whose scabbing activities prolonged the strike, thereby ad-
versely affecting his family, his fellow workers, and the
town—the trial court properly ruled on defendant’s mo-
tion for summary judgment that it could not be deter-
mined as a matter of law that the communications were
incapable of defamatory meaning. Wozniak v. Local 1111
of UE, 45 W (2d).588, 173 NW (2d) 596.

See note to 204 30, citing Herbst v. Hansen, 46 W (2d)
697, 176 NW (2d) 380

Where a legal question of first impression in this state is
presented, and the trial judge feels that all relevant facts
had not been presented, he may deny summary judgment
even though the -affidavits present no- factual dispute.
United Farm Agency, Inc. v. Niemuth, 47 W (2d) 1, 176
NW (2d) 328.

Where defendant moved for an enlargement of time to
move for summary judgment, plaintiff cannot object on
the ground of lack of cause for the first time on appeal
Sambs v. Nowak, 47 W (2d) 158, 177 NW (2d) 144.

Where there was a dispute as to whether the driver had
permission to operate the vehicle, the trial court properly
denied summary judgment. Schultz v. Tobin, 47 W (2d)
230, 177 NW (2d) 128.

‘Dénial of motion for summary judgment by the father’s
insurer on the ground that a factual issue of reformation
remained to be tried was error because the complaint did
not seek reformation and the affidavits in opposition did
not set forth facts showing a mutual mistake or promise by
the insurer to issue a policy to the son or to modify the
present policy, thus the question of reformation was not in
issue and the policy as written did not extend coverage to
the son on the facts pleaded. Gray v. Rural Casualty Ins
Co. 47 W (2d) 663, 177 NW (2d) 817.

Motion papers must contain facts which entitle either
party to judgment. Pleadings are ineffective as proof be-
cause facts stated in an affidavit-take precedence over in-
consistent allegations in a pleading. American M. L. Ins.
Co. v. St. P. F. & M. Ins. Co. 48 W (2d) 305, 179 NW
(2d) 864.

On motion for summary judgment where movant’s affi-
davit is supported by documentary material, but the op-
posing party supplies no competing evidentiary facts, the
motion should be granted. Fox v. Wand, 50 W (2d) 241,
184 NW (2d) 81

When-the pleadings present no issues of fact summary
judgment is proper, but if they do, the moving party must
present evidence which, if uncontroverted by the opposing
party, would entitle him to judgment if his theory of the
law is correct. An affidavit -of no merit may not be made
by counsel. Younger v. Rosenow Paper & Supply Co. 51
W (2d) 619, 188 NW (2d) 507.

~A motion for summary judgment made after a request
for a jury trial constitutes a waiver of the jury Powalka v.
State Mut- Life Assurance Co 53 W .(2d) 513, 192 NW
(2d) 852.
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270.64 Judgment after law issue tried.
When the plaintiff is entitled to judgment after
trial upon an issue of law he may proceed in the
manner prescribed in section 270.62 or accord-
ing to such order for judgment as the court may
have made. If the defendant be entitled to judg-
ment after a like trial he may proceed according
to such order therefor as may have been like-
wise made and the court may take any account,
or hear proof, or order a reference or an assess-
ment of damages by a jury, when necessary to
enable the court to complete the judgment.

270.65 Judgment, signing and entry. Ex-
cept where the clerk is authorized to enter judg-
ment without the direction of the court, the
Jjudgment shall be entered by the clerk upon the
direction of the court. The judge, or the clerk
upon the order of the court, may sign the judg-
ment. .

270.66 Costs when taxed; executions.
Within 60 days after filing of a verdict on which
the clerk is authorized to enter judgment with-
out an order, or within 60 days after an order to
enter judgment is filed, the successful party
may tax costs and perfect the judgment and
cause it to be entered and if he fails so to do the
clerk of the court shall prepare and enter the
proper judgment, but without costs. If there be
a stay of proceedings after the filing of the find-
ings or verdict, judgment may be perfected at

any time within 60 days after the expiration of

such stay. If the parties agree to settle all issues
but fail to file an order of dismissal the judge
may direct the clerk to draft an order dismiss-
ing the action. No execution shall issue until the
judgment is perfected by the taxation of costs
and the insertion of the amount thereof in the
Jjudgment or until the expiration of the time for
taxing costs:

270.67 Restitution in case of reversed
judgment; purchaser for value. If any judg-
ment or part of a judgment be collected and
such judgment be afterwards set aside or re-
versed the trial court shall order the same to be
restored with interest from the time of the col-
lection, but in case a new trial is ordered the
party who has collected such judgment may re-
tain the same pending such new trial, upon giv-
ing a bond in such sum and with such sureties
as the court shall order, conditioned for the res-
toration of the amount collected with interest
from the time of collection. The order of resti-
tution may be obtained upon proof of the facts
upon notice and motion and may be enforced as
a Judgment Nothing herein shall affect or im-
- pair the right or title of a purchaser for value in
good faith without notice.
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270.68 Same. Whenever in a civil action on
appeal to the supreme court the appellant shall
have omitted to stay execution and pending
such appeal the sheriff or other officer shall col-
lect all or any part of the judgment appealed
from the officer collecting the same shall depos-
it the amount so collected, less his fees, with the

iclerk of the court out of which execution issued.

In case of reversal on such appeal restitution
may be made in accordance with the provisions
of section 270.67. In case of affirmance the
clerk shall pay over such deposit to the judg-
ment creditor on the filing of the remittitur
from the supreme court

270.69 No judgment without action. No
creditor may take or accept a warrant or power
of attorney or other authorization for the credi-
tor, or other person acting on his behalf, to con-
fess judgment or otherwise act as the agent for
the debtor in any respect. This section shall ap-
ply to nqtes executed after June 18, 1972,

History: 1971°¢c. 239, 327

" Note: Prior to the repeal and recreation of this section
by chap. 327, laws of 1971, sub. (1) was amended by
chap. 239, laws of 1971, effective March 1, 1973.

Proof* of service of ‘the notice required by 270.69 (3),
Stats. 1967, need not appear in the record; if the notice
was in fact served, the judgment is valid. Home Bank v
Becker, 48 W (2d) 1, 179 NW (2d) 855.

Where notice of entry of a cognov1t judgment is not giv-
en (Stats. 1969), the judgment is void and plaintiff can ob-
tain"a new judgment by confession on the same note.
Farmers - Grain Exchange v. Crull, 50 W (2d) 161, 183
NW (2d) 41.

270.70 Entry of judgment or order de-
fined. The filing of the judgment or order of
either the circiit or county court in the office of

the clerk constitutes the entry of the judgment

or order.

270 71 Judgment and order; specific re-
quirements; recorded. (1) Each judgment
shall specify clearly the relief granted or other
determination of the action, and the place of

abode of each party to the action and his occu-

pation, trade or profession, as accurately as can
be ascertained.

(2) All judgments, orders and reports which
purport to finally dispose of an action or pro-
ceeding ‘or which the judge orders to be re-
corded shall be recorded in the judgment book

270.72 Case flle. The clerk, immediately
after-entering the judgment, shall attach togeth-
er and file the summons, pleadings and all or-
ders and papers in any way involving the merits
and necessarily affecting the judgment.

270.73 “Judgments on muricipal orders.
No judgment shall be rendéred in any action
brought upon any county, town, city, village or
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school order, unless the order upon which said
action is based is produced in evidence and
filed with the court or with the clerk thereof,
and the clerk notes upon each order the date
of such filing. Any order so filed shall not be
removed from the files without an order of the
court or presiding judge. Any judgment ren-
dered in violation of this section shall be abso-
lutely void.

270.74 Judgment docket. At the time of

entry of a judgment directing in whole or in
part the payment of money the clerk shall enter
in a judgment docket, either arranged alphabet-
ically or accompanied by an alphabetical index,
in books to be provided by the county and kept
by him, a docket of such judgment containing:

(1) The name at length of each judgment
debtor, with his place of abode and vocation. If
the judgment fails to give the place of abode
and the vocation of the judgment debtor, the
judgment creditor may at any time file with
the clerk an affidavit stating, on knowledge or
information and ‘belief, such place of abode
and vocation; and the clerk shall thereupon en-
ter the facts according to the affidavit in the
docket, noting the date and hour of such entry.

(2) The name of the judgment creditor, in
like manner. _

(3) The name of the attorney for the judg-
ment creditor, if stated in the record.
(4) The date of the entry of the judgment.
(5) The day and hour of entering such dock-
et. :

(6) The amount of the debt, damages or oth-
er sum of money recovered, with the costs.

(7) If the judgment be against several per-
sons such statement shall be repeated under
the name -of each person against whom the
judgment was rendered, in the alphabetical or-
der of their names, respectively, when the
docket is arranged alphabetically, or entered in
the index under the name of each such person
when' the docket is kept with an alphabetical
index accompanying,

270.745 Delinquent income tax docket.
At the time of filing the warrant provided by
section 71.13 (3) or 71.11 (23), the clerk shall
enter in the delinquent income tax docket, ei-
ther arranged alphabetically or accompanied by
an -alphabetical index, in books to be provided
by the county and kept by such clerk, a docket
of such warrant containing:

(1) The name at length of each delinquent
income tax. debtor, with his place of abode, ti-
tle and trade or ‘profession, if any such be stat-
ed in the warrant. .
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(2) The date of the warrant.

(3) The day and hour of entering such dock-
et.

(4) The amount of delinquent income taxes
with interest, penalties and costs as set forth in
the warrant.

(5) If the warrant be against several persons
such statement shall be repeated under the
name of each person against whom the war-
rant was issued, in the alphabetical order of
their names, respectively, when the docket is
arranged alphabetically, or entered in the index
under the name of each such person when the
docket is kept with an alphabetical index ac-
companying.

270.75 . Transcript of municipal justice’s
judgment. The clerk of the circuit court shall,
upon the production to him of a duly certified
transcript of a-judgment for more than $10, ex-
clusive of costs, rendered by any municipal jus-
tice in his county, forthwith file the same and
docket such judgment in the docket of the court
in the manner prescribed in s. 270.74. When the
transcript shall show that execution was stayed
in. the municipal court, with the name of the
surety thereof, the clerk shall docket the judg-
ment against such surety as well as the judg-
ment debtor, and such surety shall be bound
thereby as a judgment debtor and his property
be subject to lien and be liable thereon to the
same extent as his principal. Every such judg-
ment, from the time of such filing of the tran-
script thereof, shall be deemed the judgment of
the circuit court, be equally under the control
thereof and be carried into execution, both as to
the principal judgment debtor and his surety, if
any, in the same manner and with like effect as
the judgments thereof, except that no action
can be brought upon the same as a judgment of
such court nor execution issued thereon after
the expiration of the périod of the lien thereof
on reéal estate provided by s. 270.79.

270.76 Judgments docketed in other
counties. When a judgment is docketed aspro-
vided in ss. 270.69, 270.74 and 270.75, or a war-
rant is docketed as provided in ss. 108.22 (2)
and 270.745, it may be docketed in like manner
in any other county, upon filing with the clerk
of the circuit court thereof a transcript from the
original docket, - certified to be a true copy
therefrom by the clerk of the circuit court hav-
ing custody thereof.

270.78 Enforcement of real estate judg-
ment in other counties. Whenever a judg-
ment affecting real property is rendered in any
county other.than that in which such property
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is situate the trial court may, at any time, or-
der that the judgment with all papers filed and
copies of entries, orders and minutes made in
the action, shall be by its clerk certified and
transmitted to and filed by the clerk of the cir-
cuit court of the county where such property is
situate; or order that certified copies thereof be
so transmitted and filed and upon such filing
such judgment may be enforced in such circuit
court, with the same force and effect as if such
judgment had been originally entered therein.
The trial court shall have concurrent jurisdic-
tion to enforce such judgment when certified
copies-of the papers shall be so transmitted.

270.79 Lien of judgment; priority; statute
may be suspended. (1) Every judgment, when
properly docketed, and the docket gives the
Jjudgment debtor’s place of abode and his occu-
pation, trade or profession shall, for 10 years
from the date of the entry thereof, be a lien on
the real property (except the homestead men-
tioned ini s. 272.20) in the county where docket-
ed, of every person against whom it is rendered
and docketed, which he has at the time of dock-
eting or which he acquires thereafter within
_said 10 years. A judgment discharged in bank-
ruptcy shall upon -entry. of the order of dis-
charge cease to be and shall not thereafter be-
come a lien on any real property of the dis-
charged person then owned or thereafter
acquired.

(2) When the collection of the judgment or
the sale of the real estate upon which it is a
lien shall be delayed by law, and the judgment
creditor shall have caused to be entered on the
docket “enforcement suspended by injunction”
or otherwise, as the case may be, and such en-
try dated, the time of such delay after the date
of such entry shall not be taken as part of said
ten years. And whenever an appeal from any
judgment shall be pending and the bond or de-
posit requisite to stay execution has been given
or'made, the trial court may, on motion, after
notice to the judgment creditor, on such terms
as it shall see fit, direct the clerk to enter on
the docket that such judgment is “secured on
appeal,” and -thereupon it shall cease during
the pendency of such. appeal to be a lien.

(3) If the judgment be affirmed on appeal or
the appeal be dismissed the clerk shall, on the
filing of the remittitur, enter on the docket
“lien restored by affirmance” or “lien restored
by dismissal of appeal” with the date of such
entry, and the lien thereof shall be thereupon
restored. Similar entries may be made with the
like effect upon the docket of such judgment in
any other county upon filing with the clerk of
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the circuit court thereof a transcript of the

original docket.

Cross Reference: See 270.91 (2) for procedure to be fol-
lowed to obtain satisfaction of judgment discharged in
bankruptcy ‘

A judgment creditor who obtains a lien on the land by
docketing his judgment is not a purchaser for value, and

the fact that a judgment creditor may be without notice of

a prior equitable interest when he dockets is not sufficient
to give his lien priority over that of a prior equitable mort-
gagee, for the failure of notice does not inure to the bene-
fit of a subsequent judgment creditor because he does not
part with any value in reliance on the misleading state of
his debtor’s title IFC Collateral Corp. v. Commercial
Units, Inc. 51 W (2d) 41, 186 NW (2d) 214.

270.795 Civil action judgments. All judg-
ments of the civil court of Milwaukee county.or
of any other court functioning under chapter
254 of the [1959] statutes or of any other court
which ceases to function on the first Monday in
January, 1962, and Whi(_:h were entered prior to
said date shall, as of said date, becorne judg-
ments of the county court, civil division, in the
county where said judgment was entered for all
purposes but no such judgment shall have any
other effect than when originally entered.

270.80 Supreme court judgment, docket-
ing. The clerk of the supreme court, on demand
and upon payment of one dollar, shall furnish a

certified transcript of any money judgment of

said court which transcript may be filed and
docketed in the office of any clerk of the circuit
court in the manner that other judgments are
docketed and shall then be a like lien and for a
like time as circuit court judgments on the real
property in the county where docketed. And
whenever the supreme court shall remit its

judgment for the recovery of money or for costs

to the lower court such judgment shall in like
manner be docketed by the clerk of said court
and shall have the like force and effect as judg-
ments of the circuit court so docketed.

270.81 Docketlng federal ;udgments Ev-
ery ]udgment and decree requiring the payment
of money rendered in a district court of the
United States within this state shall be, from the
docketing thereof in said court, a lien upon the
real property of the judgment debtor situated in
the county in which it is so docketed, the same
as a judgment of the state court. And a tran-
script of such docket may be filed with the clerk
of the circuit court of any other county; and

shall be docketed in his office as in the case of
judgments and decrees of the state courts and

with like effect, on payment of fees as provided
m section 59. 42

270.82 Docket entry of reversal of judg-
ment. Whenever any docketed judgment shall
be reversed and the remittitur filed the clerk
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shall enter on the docket “reversed on appeal”.

270.84 Time of docketing; damages. Ev-
ery clerk who shall docket a judgment or decree
and enter upon the docket a date or time other
than that of its actual entry or shall neglect to
docket the same at the proper time shall be lia-
ble to the party injured in treble the damages he
may sustain by reason of such fault or neglect.

270.85 Assignment of judgment. When a
duly acknowledged ‘assignment of a judgment
shall be filed with the clerk he shall note the
fact and the date thereof and of filing on the
docket. An assignment may be made by an en-
try on the docket thus: “I assign this judgment
to A. B,” signed by the owner, with the date
affixed and witnessed by the clerk.

270.86 - Satisfaction of judgment by exe-
cution. When anexecution shall be returned
satisfied in whole or in part the judgment shall
be deemed satisfied to the extent of the amount
so returned unless such return be vacated and
the clerk shall enter in the docket that the
amount stated in such return has been collect-
ed. o

- 270.87 Judgments, how satisfied. A judg-
ment may be satisfied in whole or in part or as
to any judgment debtor by an instrument signed
and acknowledged by the owner or, at any time
within five years after the rendition thereof,
(when no-assignment has been filed) by his at-

torney of record, or by an acknowledgment of

satisfaction, signed and entered on the docket in
the county where first docketed, with the date
of entry, and witnessed by the clerk. Every sat-
isfaction of a part of a judgment or as to some
of the judgment debtors shall state the amount
paid thereon o1 for the release of such debtors,
naming them.

270.88 Satisfaction by attorney not con-
clusive. No satisfaction by an attorney shall be
conclusive upon the judgment creditor in re-

spect to any person who shall have notice of

revocation of the authority of such attorney, be-
fore any payment made thereon or before any
purchase of property bound by such judgment
shall have been effected.

270.89 Duty of clerk on filing satisfaction.
On filing a satisfaction, duly executed with the
clerk he shall enter. the same on the court

record of the case and shall enter a statement of

the substance thereof, including the amount
paid, on the margin of the judgment docket
with the date of filing the satisfaction
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270.90 Court may direct satisfaction.
When a judgment has been fully paid but not
satisfied or the satisfaction has been lost the tri-
al court may authorize the attorney of the judg-
ment creditor to satisfy the same or may by
order declare the same satisfied and direct satis-
faction to be entered upon the docket.

270.91 Judgment satisfied not a lien; par-
tial satisfaction. (1) When a judgment shall
have been satisfied in whole or in part or as to
any judgment -debtor and such satisfaction
docketed, such judgment shall, to the extent of
such satisfaction, cease to be a lien; and any
execution thereafter issued shall contain a di-
rection to collect only the residue thereof, or to
collect only from the judgment -debtors remain-
ing liable thereon.

(2) Upon proper notice, any person who has
secured a discharge.-in bankruptcy may apply
to the court where such judgment was entered,
for an order to satisfy such judgment as may
have been duly discharged 1n such order of dis-
charge in bankruptcy and which judgment was
duly set forth and included ‘in such schedules
of bankruptcy as to the name and address of
such judgment holder. If the court is so satis-
fied that such order of discharge in bankruptcy
was duly obtained and that the name and ad-
dress of such judgment creditor was included
in such schedules of bankruptcy, then. the
court shall declare such judgment to be satis-
fied and direct satisfaction thereof to be en-
tered on the docket. The order of the court
shall fully release the real property of any such
bankrupt person from the lien of such judg-
ment. Thereafter the entry of such-order of sat-
isfaction of judgment shall be a bar to any oth-
er action against the person securing a dis-
charge  in bankiuptcy by such judgment

creditor.

Cross Reference: See 270.79 (1) which provides that a
judgment discharged in bankruptcy ceases to be a lien
upon ‘entry of the order of discharge.

Bankruptcy; effect of the 1970 bankruptcy act amend-
ments on the discharge that never was Knight, 1971
WLR 1174

270.92 Filing transcript of satisfaction.
When a satisfaction of a judgment has been en-
tered on the docket, in the county where it was
first docketed a certified transcript of such
docket or a certificate by the clerk, under his
official seal, showing such satisfaction, may be
filed with the clerk of the circuit court in any
county. where it is docketed, and he shall -
thereupon make a similar entry on his docket
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270.93  Satisfaction of judgment. For the
purpose of paying any money judgment, the
debtor may deposit with the clerk of the court
in which the judgment was entered the amount
_of his liability thereon. The clerk shall give the
debtor - a certificate showing the date and
amount of the deposit and identifying the judg-
ment; and shall immediately note on the docket
thereof and on the margin of the judgment jour-
nal the amount and date of the deposit. The
debtor shall immediately give written notice to
the owner of record of the judgment and to his
attorney of record, personally or by registered
mail, to his last known post-office address, stat-
ing the amount, date and purpose of the depos-
it, and that it is held subject to the order of such
judgment owner. Ten days after giving the no-
tice, the clerk shall, upon filing proof of such
service, satisfy the judgment of record, unless
the trial court shall otherwise order. Accept-
ance by such owner of the sum deposited shall
have the same legal consequences that payment
direct by the debtor would have. Payment to
the clerk shall include fifty cents clerk’s fees:

270.94 Refusal to satisfy judgment. If

any owner of any judgment, after full payment
thereof, fails for seven days after being thereto
requested and after tender of his reasonable
charges therefor, to satisfy the judgment he
shall be liable to the party paying the same, his
heirs or representatives in the sum of fifty dol-
lars damages and also for actual damages occa-
sioned by such failure.

270.95 Action on judgment, when
brought. No action shall be brought upon a
judgment rendered in any court of this state be-
tween the same . parties, without leave of the
court, for good cause shown, on- notice to the
adverse party

270.96 Uniform enforcement of foreign
judgments act. (1) DerINITION. In this sec-
tion “foreign judgment” means any judgment,
decree or order of a court of the United States
or of any other court which is entitled to full
faith and credit in this state

(2) FILING AND STATUS OF FOREIGN JUDG-
MENTS. A copy of any foreign judgment au-
thenticated in accordance with the act of con-
gress or the statutes of this state may be filed
in the office of the clerk of circuit court of any
county of this state. The clerk shall treat any
foreign judgment in the same manner as a
judgment of the circuit court of this state. A
judgment so filed has the same effect and is
subject to the same procedures, defenses and
proceedings for reopening, vacating or staying
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as a judgment of a circuit court of this state
and may be enforced or satisfied in like man-
ner

(3) NOTICE OF FILING. (a) At the time of the
filing of the foreign judgment, the judgment
creditor or his lawyer shall make and file with
the clerk of court an affidavit setting forth the
name and last known post-office address of the

judgment debtor and the judgment creditor.

(b) Promptly upon the filing of the foreign

judgment and the affidavit, the clerk shall mail

notice of the filing of the foreign ]udgment to
the judgment debtor at the address given and
shall make a note of the mailing in the docket.
The notice shall include the name and post- -of.-
fice address of the judgment creditor and the

judgment creditor’s lawyer, if any, in this state.

In addition, the judgment creditor may mail a
notice of the filing of the judgment to the judg-
ment debtor and may file proof of mailing with
the clerk. Lack of mailing notice of filing by
the clerk shall not affect the enforcement pro-
ceedings if proof of mailing by the judgment
creditor has been filed.

{(c) No execution or other process for en-
forcement of a foreign judgment filed hereun-
der shall issue until 15 days after the date the

judgment is filed.

(4) StAY: (a) If the judgment debtor shows
the court that an appeal from the foreign judg-
ment is pending or will be taken, or that a stay
of execution has been granted, the court shall
stay enforcement of the foreign judgment unti!
the appeal is concluded, the time for appeal ex-
pires, or the stay of execution expires or is va-
cated, upon proof that the judgment debtor has
furnished the security for the satisfaction of
the judgment required by the state in which it
was rendered.

(b) If the judgment debtor shows the court
any ground upon which enforcement of a judg-
ment of any court of this state would be
stayed, the court:shall stay enforcement of the
foreign judgment for an appropriate period,
upon requiring. the same security for satisfac-
tion--of the judgment which is required in this
state.

- (5) OpTIONAL PROCEDURE. The right of a
judgment creditor to bring an action to enforce
his judgment instead of proceeding under this
section remains unimpaired.

(6) UNIFORMITY OF INTERPRETATION This
section shall be so interpreted and construed as
to effectuate its general purpose to make uni-
form the law of those states which enact it

(7) SHORT TITLE. This act may be cited as
the “Uniform Enforcement of Foreign Judg-
ments Act”.
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The established constitutional principles that (a) with-
out proper service of process no full faith and credit need

be accorded a foreign judgment, since the requirements of
due process militate against such enforcement; (b) want of

jurisdiction is a matter of legitimate inquiry where en-
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forcement of such a judgment is sought; and (c) mere re-
cital of jurisdiction or jurisdictional facts is not sufficient
to bar such inquiry, apply to both actions in rem and quasi
in rem as well as to personal judgments. Hansen v. McAn-
drews, 49 W (2d) 625, 183 NW (2d) 1.
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