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ACTIONS AFFECTING MARRIAGE

247.01 Jurisdiction . (1) The county courts,
and circuit courts, except-as provided in sub (2),
have jurisdiction of all actions af 'f'ecting mar-
riage and of all actions under s . 52 . 10 (or
concurrent jurisdiction where other , courts are
vested with like ,jurisdiction), and have authority
to do all acts and things necessary and proper in
such actions and to carryy their orders and
judgments into execution as her'einafter ' pre-
scribed . All such actions shall be commenced
and conducted and the orders and judgments
therein enforced according to these statutes in
respect to actions in courts of record, as far as
applicable, exceptt as provided in this chapter and
in s : 52 . 10 . Whenever any court is presiding in
any such action affecting marriage it shall be
known as the "Family Court Branch",

(2) In counties having a population of
500,000 or more, jurisdiction : of all actions
af'f'ecting marriage and of all actions under s .
52 10 shall be determined under s. 252 .017 In
such counties any court presiding i n such actions

247.02 Marriages, how , voided; annul-
ment; causes for. No marriage shall be
annulled or held void except pursuant to j udicial
proceedings . : A marriage. may be annulled for
any of' the following : causess existing at the time of
marriage :

(1) Incurable physical impotency or in-
capacity of" copulation, at the suit ofeither party ,
provided that the party making the application
was ignorant of ' such impotency or incapacity at
the time of ' marriage .

(2) Consanguinity where the parties are
neater of ' kin than second cousins as computed by
the rule of civil law, whether of the half ' or of" the
whole blood, at the suit of either party except as
provided in s . 245 03 (1); but when any such
marriage has not been annulled during the
lifetime of the parties, the validity thereof shall
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not be inquired into after the death of either
party .

(3) When such marriage was contracted
while either, oofthe parties thereto had a husband
or wife living, at the suit of either party . .

(4) Fraud, force or coercion, at the suit ofthe
innocent and injured party, unless the marriage
has been confirmed by the acts of the injured
party . .

(s ) Such want of understanding as renders
either party incapable of assenting to marriage,
whether by reason of insanity, idiocy or other
causes, at the suit of the other, or at the suit of a
guardian ofthe insane or incompetent person, or
of the insane or, incompetent person on regaining
reason, unlesss such insane or incompetent
person, after regaining reason, has confirmed the
marriage ; provided that where the party compos
mentis is the applicant, such party was ignorant
of the other's insanity or mental incompetency at
the time of"the marriage, and has not confirmed
it subsequent to such person's having gained or
regained reason .

(6) At the suit of the wife or her parent or the
guardian of her person when she was under the
age of 16 years at the time of the marriage, unless
such marriage is validated by compliance with
ch. 245 . .

(7) At the suit of the husband or his parent or
the guardian of his person when he was under the
age of 18 at the time of the marriage, unless such
marriage is validated by compliance with ch .
245 .

(8 ) At the suit of the parent or the guardian
of the person of a party marrying without the
consent of said parent or guardian where such
consent is required by s . 245 ..02, provided the
action is commenced before said party reaches
the age of 18 years and within one year after the
marriage

(9) When such marriage is prohibited or
declared void under ch . 245 for any cause not
enumerated herein .

History: 1971 c 2 1 3 :

247 :03: Actions affecting marriage . (1)
Actions affecting marriage are :

(a) To af'f'irm marriage.
(b) Annulment
(c) Divorce:
(d) Legal separation (formerly divorce from

bed and board),
(e) Custody . .
(f) For suppor t .
(g) For alimony
(h) For property division.
(2) Except as otherwise provided in this

subsection, such actions specified in sub . .. (1) (a)
to (d) shall be commenced within a period of 10
years after the cause of action arose : The

247.045 Guardian ad litem for minor
children. In any action for an annulment,
divorce, legal separation, or, otherwise affecting
marriage, when the court has reason for special
concern as to the future welfare of the minor
children, the court shall appoint a guardian ad
litem to represent such children If'a guardian ad
litem is appointed, the court shall direct either or
both parties to pay the fee of the guardian ad
litem, the amount of which fee shall be approved
by the court . In the event of indigency on the part
of both parties the court, in its discretion, may
direct that the fee of the guardian ad litem be
paid by the county of venue .

History : Sup Ct,order, 50W (2d)vii .
Comment of jud ic i al counc il, 1971 : IThis section provides

that in any action for an annulment, divorce, legal
separation, or otherwise, where the court determines there
is .reason for special concern for future welfare of the minor
children, the court shall appoint a guardian ad litem for
representation of the children I f a guardian ad litem is
appointed, the court shall direct payment of fees by either
or both parties, I f the parties are indigent, the court, in its
discretion, may direct that the fee be paid by the county . In
all cases the court shall approve the amount of the fee of
the guardian ad litem, [Re Order effective July 1, 1971 J

247 .05 Jurisdiction in actions to deter-
mine questions of status. A court of this
state having jurisdiction to hear actions affecting
marriage may exercise jurisdiction quasi in rem
by service of a summons and complaint pursuant
to ss. 247 061, 247 062 or 247 ..063 to determine
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provisions of ss 89 .3 .. .3 .3 , 893 . :37 and 893,38
relating to limitations of commencement of
actions by persons under disability shall apply to
actions affecting marriage under this chapter ..
An action for annulment under s . 24'7 . 02 (3)
may be commenced at any time while either of
the parties has a husband or wife living . In an
action for divorce the court, in determining
whether the action can be maintained after said
10-year period, may make such order excluding
any time, during which either party has been
committed as a patient in a mental institution,
from the computation of said period as in its
discretion shall be found just and reasonable
after considering the respective equities of the
parties and the liability under s . 46 10 for future
maintenance of " the patient who has been so
committed ..

(3) "Divorce" means divorce from the bonds
of matrimony or absolute divorce, when used in
this chapter.

247.04 Actions to affirm marriage . When
the validity of any marriage shall be denied or
doubted by either of the parties the other party
may commence an action to af'f'il m the marriage,
and the judgment in such action shall declare
such marriage valid or annul the same, and be
conclusive upon all persons concerned .
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party resides at the commencement of the action
or, if' neither. party resides in the state, in any
county which the plaintiff designates in the
complaint

(IM) PERSONAL JURISDICTION OVER
NONDOMICIL ED DEFENDAN T . If personal juris-
diction over the defendant is acquired under s ..
247.05'7, the ;ficourt may determine claims and
enter a judgment in pecsonam against the
defendant in an action to determine a question of
status under' s 24'7 . .05 ( 1), (2) and (3), or in an
independent action for support, alimony or
property division . Such independent action must
be commenced in the county in which the
plaintif'f' resides at the commencement of the
action .

(2) JURISDICTION OVER PROPERTY OF
DEFENDANT, If', with reasonable diligence,
personal jurisdiction over the defendant cannot
be acquired under s. "247,06, but property
belonging to the defendant is found within the
state when the action is commenced, the court
may enter a judgment quasi in rem deter mining
the claims and ordering them satisfied out of
such property either° in an action to determine a
question of status under s 247 .05 or in an
independent action for support, alimony or
property division .. Such independent actions
shall be commenced in the county in which either
party resides at the commencement of the action
or ; if neither party resides in the state, in any
county which the plaintiff' designates in the
complaint .

247.057 Actions In which persona l cla ims
are asserted against 'reooaclom ic iled de-
fendant. If a personal claim is asserted against
the defendant in an action under s 24'7 . .05 (1'),
(2) or (3) or 247 055 (lm), the court has
jurisdiction to grant such reliefif :

(1) The defendant residedd in this state in
marital relationship with the plaintiff for not less
than 6 consecutive months within the 6 years
next preceding the commencement of'the action;

( 2) After the defendant left the state the
plaintiff continued to reside in this state ;

(3) The defendant cannot be served under s
247 ..06 ; and

(4) The defendant is served under s . 247,062

(1 247 057, Stars 1967, is constitutional ; 6 months'
consecutive residence within 6 years provides sufficient
minimum, contacts to allow personal jurisdiction to attach :
The question of plaintiff's continued residence should not be
determined by affidavits . Dillon v Dillon, 46 W (2d) 659,
176 N W (2d) 362

247 .06 Jurisdiction in actions in whichh
personal claims are asserted against
defendant. If' a personal claim is asserted
against the defendant in any action under s,

questions of status under any of the following
circumstances :

( 1 ) ACTIONS BY OR A GAINST RESIDEN TS TO
AFFIRM OR ANNUL MARRIAGE OR TO OBTAIN
LEGAL SEPARATION Actions to affirm or, annul
marriage"or' to obtain a legal separation shall be
commenced in the county of'this state in which at
least one of the parties has been a bona fide
resident for- not less than 30 days preceding the
commencement of the action ; or

(2) ACTIONS BY NONRESIDENTS TO AFFIRM
OR ANNUL. MARRIAGE CON TRAC TED WITHIN
THIS STATE Actions to affirm or annul a
marriage contracted within this state may be
commenced in any county of'this state when both
parties are nonresidents of'the state provided the
action is commenced within a year after such
marriage or

(3) ACTIONS BY OR AGAINST RESIDENTS FOR
DIVORCE Regardless of where the cause of
action arose, an action for, divorce by or against a
person who has been a bona fide resident of this
state for at least 6 months next preceding the
commencement of the action shall be com-
menced in the county of this state in which at
least one of the parties has been a bona fide
resident for not less than 30 days next preceding
the commencement of the action :

(4) ACTIONS FOR CUST ODY OF CHILDREN .

The question of a child's custody may be
determined as an incident of any action properly
commenced under sub . (1), (2) or (3) ; or under
s. 247 . .055 ; or an independent action for custody
may be commenced in any county of'this state in
which the child is present. The effect of any

bedetermination of 'a child's custody shall note
binding personally against a defendant parent or
guardian unless the defendant has been made
personally subject to the jurisdiction of'the court
in the action as provided in s .2.47 ..06 .
History: 1971.c 220

247 .055 Jurisdiction over claims for
support, alimony or property division. A
court of this state hawing . jurisdiction to hear
actions affecting marriage may, by service of a
summons and complaint pursuant toss 247 ..061,
247:062 or 247 063, hear actions or determine
claims against' the defendant for, support,
alimony or property division under any of the
following circumstances :

(1) PERSONAL JURISDICTION, If personal
jurisdiction over the defendant is acquired under .
S . 247 ..06, the court may determine claims and
enter a judgment' in personam against the
defendant either in an action to determine a
question 'of status ; under s~247 .05 or in an
independent action for support, alimony or
property division . Such independent actions
shall be commenced in the county in which either'
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waiting period . When a defendant appears in an
action by an attorney of record, service of the
complaint shall be made upon such attorney ;
when a defendant has not appeared by an
attorney of"record, service of'the complaint shall
be made upon defendant, and ifthe complaint
cannot .t with reasonable diligence be served
personally upon the defendant either within or
without the state or at his usual place of abode, it
may be served upon the defendant by sending a
copy thereof'by certified or registered mail to his
last known post-office address and by filing the
original complaint in court with both a postal
sender's receipt and either a completed return
receipt or an affidavit of mailing attached
thereto . Such affidavit shall set forth the name
and address of the defendant and state that the
complaint was mailed thereto, giving the date of
mailing .

(b) If' after 60 days have passed following
service of the summons a copy of the complaint is
not served upon the defendant orr upon
defendant's attorney of record, the defendant, in
person or by attorney may thereafter serve a
demand in writing on the plaintiff's attorney for
a copy of the complaint, specifying a place
embracing apost-off ice address within this state,
where the complaint may be served and a copy of
the complaint shall be served within 20 days
thereafter accordingly,

(c) Within 20 days following the service of a
copy of the complaint upon the defendant a copy
thereof shall also be served upon the family court
commissioner, and then the complaint shall be
filed promptly in court .

(d) If'the complaint is not served within 120
days after service of the summons upon the
defendant, the action may be dismissed upon
motion of either party or the family court
commissioner, or the defendant may prior to any
order of dismissal, serve upon plaintiff's attorney
a pleading for- relief under s . 247 05 or 247,055
which shall be designated a counterclaim and the
defendant within 20 days thereafter shall serve a
copy thereof on the family court commissionerr
and file the original counterclaim in court .

(2) OTHER. ACTIONS AF FECTING MARRIAGE ,
OR FOR SUPPORT , ALIMONY ,. PROPERTY DIVI-
SION OR CUSTODY OF CHILDREN.. In all other
actions af'f'ecting marr rage the general provisions
in ch, . 262 for', the service and filing of the
complaint in regular civil actions shall apply

247.062 Serving and filing summons and
complaint where defendant not personal-
ly served , within the state. When the
defendant cannot with reasonable diligence be
served;- personally within 'the state under s .
247 ..061 ; service maybe made as follows :_

247. .05 or 2. 47 .. 055 (1), the court has , jurisdiction
to grant such relief only ifthedefendant :

(1) Pursuant to s . . 247 . 061 or 247 , . 06.3 :
(a) Is personally served with a summons

within the state ; or
(b) Being domiciled within the state, cannot

with reasonable diligence be personally served
under par . (a), is served by having , a copy of' the
summons left at his usual place of abode within
the state in the presence of' somee competent
member of the family of at least 14 years of age,
who shall be informed of ' the contents thereof '; or

(2) Being domiciled within the state, cannot
with reasonable diligence be served under sub . .
(1), is personally served with a summons
without the state pursuant to s .. 247062 or
247 .063; or

(3) Comes under the court's j urisdiction
unders . 247 .057 . .

(4) , Makes a general appearance in the
action ..

247.061 Serving and filing summons and
complaint where defendant served within
the state. When the defendant can with
reasonable diligence be served personally within
the state pursuant to s . 24 '7 .. 06 . (1) (a) or, at his
usual place of, abode therein pursuant to s .
247 .06 - (1) (b), actions under ss. 247 05 and .
24 '7 . . 055 shall be commenced by such service .
Within 20 days thereafter, a copy of ' the summons
shall be served upon the family court commis-
sioner, but this requirement of ' service upon such
commissioner within the time specified shall not
affect the jurisdiction of the action ; and after
such copy has beenn served, the summons must be
filed with the clerk of court before any
proceeding or hearing prior to trial is held by
either the court or the family court commission-
er, or in the absence thereof as soon as the action
is noticed or scheduled for trial .. If the summons
is not filed, the defendant may file his copy of the
summons served upon him and within 5 days
thereafter the defendant shall serve a copy
thereof upon the family court commissioner , or
the action shall be dismissed on motion of the
defendant . Service and filing of the complaint
s 'hall 'be as follows :

(1) ACTIONS FOR DIVORCE OR LEGAL .
SEPARATION (a) In every action for, divorce or
legal separation there shall be a waiting period of
60 days afte r ser vice of " the summons upon the
defendant before t'he' complaint may be served
upon him or filed in court unless the court, upon
good cause shown that such waiting period will
be injur ious to the health or safety of either of ' the
parties or any child of the. marriage or that some
other emergency exists, and after consideration
of ` the recommendation of the family court
commissioner, : issues an order waiving such

247 .06 ACTIONS AFFECTING MARRIAGE 3240
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(1) PERSONAL SERVICE WITHOUT THE STATE,

By personally serving the summons and a copy of
the verified complaint upon the defendant
without the state and within 20 days thereafter
filing the summons and verified complaint in
court and serving copies of' the summons and
verified complaint on the family court commis-
sioner ; or

(2) MAILING AND PUBLICATION' If' with
reasonable diligence the defendant cannot be
served under sub . . (1), service may be made by
mailing a copy of the summons and verified
complaint and publication of the summons .. Prior
to mailing and publication the summons and
verified complaint shall be filed in court, Prior to
trial the plaintiff or plaintiff's counsel shall file
an affidavit in court describing efforts to make
personal se rvice upon the defendant within or
without the state . If the defendant's post-office
address ' is known or can with reasonable
diligence be ascertained, copies of" the summons
and the verified complaint shall be mailed to the
defendant, at or immediately prior to the first
publication . Publication shall consist of publish-
ing the summons as prescribed by s.. 26211 (1),
without the complaint , as a class 3 notice, under
ch . 985 The mailing to the defendant may be
omitted if his post-office address cannot be
ascertained with reasonable diligence. Within 20
days following the first publication, copies of the
summons and verified complaint shall be served
upon the family court commissioner .

An Illinois sheriff's return on a summons stating
"Unable to locate", accompanied by an unsworn worksheet
noting various attempts to make service, is not sufficient
proof of reasonable diligence to support publication of the
summons Span v Span, 52 W (2d) 786, 191 NW (2d)
209 ,

Service by mailing and publication only sustains a
judgment as to status . Such service will not support
determination of alimony, support, property division or
custody Spanv Span, 52 W (2d) 786,191 NW (2d) 209..

247.063 Serving and filing summons and
complaint where defendant Is a person
under disability. In actions commenced under
ss. 247 .. 05 and 24 ' 7 . 055 service on a person under '
disability shall be by serving the summons and
complaint as provided by ss,: 247 .061 and
247 . 062 and; in addition, where prescr ibed by s .
262 06 (2) (a) or (b) upon a person designated
therein ..: .

247.066 Summons, content and form . (1)
ACTIONS FOR DIVORCE OR LEGAL SEPARATION,
SUMMONS SERVED WITHIN STATE, When in an
action for divorce or legal separation the
summons is served within the state either
personally upon the defendant or, at his usual
place of" abode therein, the summons shall
specify whether the action is f'or, divorce or legal
sepa r ation, shall be approved in writing by the

247 .07 Causes for divorce - or legal
separation . A divorce, or a legal separation for
a limited time or forever, may be adjudged for.
any of the following causes:

(1) For adultei y
(2) When either party, subsequent to the

marriage, -has been sentenced and committed to
imprisonment for 3 years or more ; and no pardon
grantedd after.. `a divorce for that cause shall
restore the party sentenced to his or her conjugal
rights.

(3) For the, wilful desertion of one party by
the other for the term of one year next preceding
the .commencement of the action ..

(4) When the treatment of 'one spouse by the
other has been cruel and inhuman, whether
practiced by using personal violence or by any
other means.

(5) When the husband or wife shall have been
a habitual drunkard for the space of one year

3241 . ACTIONS AFFECTING MARRIAGE 247.07

plaintif 'f ' and shall be substantially in the
following form :

. . : .. Court,
County .

A .. B ., Plaintif'f ',
P ., O . Address . . . .
V . .

C . . D . , Defendant,
P .. O.. Address . .
The State of Wisconsin, to said defendant :

You are hereby summoned and required to
serve upon . .. . . plaintif'f's attorney, whose
address is . . . .. , an answer or otherpleading to the
complaint for [divorce] [legal separation]
within 20 days after such complaint is served
upon you . . In the absence of a court order to the
contrary, service of such complaint upon you
shall be delayed for 60 days after service of' this
summons .. . If ' no copy of the complaint is served
upon you or upon your attorney of record after
such 60 days have passed, you may thereafter
demand in writing of the plaintiff's attorney a
copy of the complaint . If you fail to answer or
defend the above entitled action in the court
aforesaid, judgment will be tendered against you
attar ding to the demand of the complaint .

E . . F..
Plaintiff's Attorney
P . O . Address . .

. . . . . County, Wisconsin
Approved :

A. B ., Plaintif'f'
(2) OTHER ACTIONS AFFECTING MARRIAGE.

In all other actions affecting marriage the
general provisions in ch. 262, respecting the
content and form of summons in regular civil
actions, shall apply
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(2) If the state or any subdivision thereof
furnishes public aid to a spouse or dependent
children for support and maintenance and such
spouse fails or ref uses to institute an appropriate
court action under this chapter to provide for the
same, the person in charge of county welfare
activities shall have the same right as the
individual spouse to initiate an action pursuant
to this section, for the purpose of securing
reimbursement for support and maintenance
furnished andof' obtaining continued support
and maintenance . . The title of ' the action shall be
substantially in the following f 'or'm :
AB . (Welfare official), on behalf' of'
CD. (Spouse)
v
E :F (Other spouse)
In counties having a population of 500,000 or
more, counsel employed by the depa rtment of
public welfare shall represent the director
thereof in any such action and may petition the
court to be appointed as guardian ad litem for
any minor or incompetent children .

History : 1971 . a 220; 1971 c . 307 s 116 ; 1973 c 237 ..

247.01 Reconciliation effort; waitieagg
period for trial of actions for divorce or
legsl separation. (1) In every action . .for,
d ivorce or legal separation the family court
commissioner shall cause an effort to be made to
effect a reconciliation between the parties, either
by his own effortss and the ef'f'orts of a family
court conciliation department if ', it exists or by
referring such parties to and having them
voluntarily consult the director of the town,
village, city or county public welfare depart-
ment, a county mental health or guidance clinic,
a clergyman, or a child welfare agency licensed
under ss „ 48 . 666 to 48 . . 7 .3, or by other suitable
means .. The person so consulted shall not disclose
any statement made to him by either party
without the consent of such party .

(2) No action f 'or, divorce of legal separation,
contested or uncontested, shall be brought to
trial until the family court commissioner has,
within 120days after service of' the summons
upon the family court commissioner or 5 :dayss
after the action is set for trial, whichever is
sooner, certified to the court that a reconciliation
effort has been made, which certification shall be
filed and entered in the court record book, and
until the happening of whichever of' the following
events occurs f ir st :

(a) The expiration of 60 days after the filing
of the complaint when the summons is served
within the state under s 247 .. 061 . ; or

(b) The expiration of 120 days after the filing
of the complaint when the summons is served
personally without the state under s 24 '7 ..062
( 1 ) ;ot'

247.08 Actions to compel support by
spouse . (1) If either spouse fails or refuses .
without lawful or reasonable excuse, to provide
f'or, the support and maintenance of the other
spouse or minor children, the other spouse may
commence an action in any court having
jurisdiction in actions for divorce, to compel the
spouse to provide such support and maintenance
as may be legally required . The court, in such
action, may determine and adjudge the amount
the spouse should reasonably cont ribute to the
support and maintenance of the other spouse or
children and how such sum should be paid . . The
amount so ordered to be paid may be changed or
modified by the court upon notice of motion or
order to show cause by either spouse upon
suffic i ent evidence . Such determination mayy be
enforced by contempt proceedings . . In any such
support action there shall be no filing fee, suit tax
or other costs taxable : to the other spouse, but
after the action has been commenced and filed
the court in its discretion may dir ect that any
part of or all fees and costs incurred shall be paid
by the spouse,

247.07 ACTIONS AFFECTING MARRIAGE

immediately preceding the commencement of
the action ,

(6) Whenever the husband and wife have
voluntarily lived entirely separate for, one year
next preceding the commencement of ' the action,
at the suit of either party ..

(7) Whenever the husband and wife,
pursuant to a ,judgment of' legal separation, have
lived entirely apart for one year next preceding
the commencement of the action a divorce may
be granted at the suit of ' either party,.

(8) On the complaint of the wife, when the
husband, being of sufficient ability, refuses or
neglects to adequately provide for her .

(9) When either party, subsequent to the
marriage, has been involuntarily commi tted
under r ch. 51 to anyy mental institution and has
remained there for at least one year, at the suit of
the party who has not been committed .

History: 1971 c 220
While condonation is not abrogated when the

recrudescence of the objectionable conduct is provoked by
offensive conduct of the person seeking the divorce,
subsequent misconduct constituting a lesser degree of cruel
and inhuman treatment than that prior to condonation, as
in the instant case, may revive a cause of action . Lasnicka
v ., Lasnicka, 46 W (2d) 614,: 176 NW (2d) 297

To constitute cruel and inhuman treatment the conduct
must : , (a) Be unreasonable and unwar r anted ; (b) render
the parties incapable of performing their martial duties ; and
(c) have a detrimental effect on the mental or physical
health of the offended spouse .. Williams v Williams, 51 W
(2d) 453, 187 NW (2d) 208 .

In an action for divorce alleging cruel and inhuman
treatment, which neither party could prove, the divorce may
not be granted simply because reconciliation was impossible
and there were no children to be harmed . McMu t trie v .
McMurtrie, 52 W (2d) 577, 191 NW (2d) 43 .

Voluntary separation as grounds for divorce in Wisconsin
Gibson, 1972 W LR 1215
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(c) The expiration of 120 days after the first
day of'publication when the summons is served
by mailing and publication under s .. 247,062 (2) ;
Ot

(d) An order by the court, after' consideration
of the recommendation of the family court
commissioner, directing immediate trial of such
action for the protection of the health or, safety of
either of'the parties or, any child of the marriage
or f or other emergency reasons, The court shall
upon granting such order specify the grounds
therefor.

(3) In a contested action no report other than
the reconciliation certification specified in sub . .
(2) shall be made by the family court
commissioner to the court.

247 .082 Suspension of proceedings to
effect reconciliation. During the pendency of
any action for divorce or legal separation, the
court may, upon written stipulation of both
parties that they desire to attempt a reconcilia-
tion, enter an order suspending any and all order's
and proceedings f'or, such period, not exceeding
90 days, as the court determines advisable so as
to permit the parties to attempt a reconciliation
without prejudice to their respective tights .
During the period of suspension the parties may
resume living together as husband and wife and
their acts and conduct shall not constitute
condonation of 'prior misconduct or a defense to
existing grounds for divorce or legal separation .
Suspension may be revoked upon motion of
either' patty by order of the court . . If the parties
become reconciled, the court shall dismiss the
a~tion . If the parties ate not reconciled after' the
period of'suspension, the action shall proceed as
though no reconciliation period was attempted . .
Histor y: 1971 c, 220

247 .085 Contents of complaint or
counterclaim . (1) In anyy action affecting
marriage the complaint shall specifically allege : .

(a) The name and age of the parties, the social
security number of the husband and wife, the
date and place of marriage and the facts relating
to the residence of"both parties,

(b) The name and date of birth of theminor
and dependent children of the parties :

(c) Whether> or not an action for.r obtaining a
divorce or legal separation by either of the
parties was or has been at any time commenced,
or is pending in any other court or before' any
,judge thereof, in this state or elsewhere, and if
either party was previously divorced, the name of
the court in which the divorce was granted and
the time and place the divorce was granted, .

(2) In an action for divorce of legal
separation, the complaint or counterclaim shall
state the statutory ground for the action without

247.09 Power of cou rt in divorce and legal
separation actions . When the court grants a
judgment in any action forr divorce or legal
separation the kind of judgment granted shall, be
in accordance with the demand of'the complaint
or counterclaim of the prevailing party, except
that a= divorce or legal separation may be
adjudged regardless of such demand whenever
the court finds that it would not be in the best
interests of the parties or the children of the
marriage: to grant such demand and also states
the reason therefor . . Conscientious objection to
divorce shall be deemed a sufficient reasonn for
granting a-,judgment of legal separation if such
objection is confirmed at the trial by the party
making such demand .,

Factors to be considered in ordering a divorce where
plaintiff' has asked for only a separation discussed . Rusting
v Husting;54 W (2d) 87; 194NW (2d)$Ol :

247.10 . Collusion ; procurement; con-
nlvance; condonation ; stipulation; proper-
ty rights. No judgment of' : annulment, divorce
or legal separation shall be granted if it appears
to the satisfaction of the court that the suit has
been brought by collusion, and no judgment of
divorce or legal separation shall be granted if it
likewise appears that the plaintiff has procured
or connived at the offense charged, or has
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detailing allegations which constitute the basis
for, such ground . The facts relied upon as the
statutory ground for, the action shall be furnished
in a verified bill of particulars within 10 days
after a written demand thecef'or . Such demand
shall be deemed waived unless made within 20
days after the service of' the complaint or
counterclaim If' the bill of particulars is not
furnished within such time the complaint ,or
counterclaim may be dismissed upon motion of
any party or of the f 'amily , couit commissioner .
Where a bill of particula r s has been demanded,
the time to answer or reply shall begin to run
from the time such bill of particulars is
furnished . The court, upon motion therefor, may
order either party to furnish such verified bill of
particula rs, or, if the bill of particulars furnished
is insufficient, may require additional facts to be
supplied so as to advise the othe r party of the
facts relied upon as the statutory ground for the
action

(3) In an actionn for divorce or legal
separation, adultery shall be pleaded as a
separate cause of action and not as an instance of
cr uel and inhuman treatment :

(4) When the demand of the complaint or
counterclaim is for a legal separation, such
pleading shall allege the specific reason why such
remedy is demanded . . If ' such reason is conscien-
tious objection to divot ce, it shall be so stated,

History : 1971 c 220..
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(formerly divorce counsel) for such county . .
Such commissioner shall, by virtue of his office
and to the extent required for the performance of
his duties, have the powers of a court
commissioner, Such court commissioner shall be
in addition to the maximum number of court
commissioners permitted by s . 252 .14 . The office
of thee family court commissioner, or any
assistant commissioner, may be placed under a
countyy civil service system by resolution of the
county board . Before entering upon the dis-
chargeof his duties such commissioner shall take
and file the official oath ,. The person so
appointed shall continue to act until his successor
is appointed and qualified, except that in the
event of his disability or extended absencee said
judges may appoint another reputable attorney
to act as temporaryy family court commissioner,
and except that the county boardmay provide
that one or more assistant family court
commissioners shall be appointed by the judges
of the county, Such assistants shall have the
same qualifications as the commissioner and
shall take and fi le the bf 'fi cial oath .

(2) In counties having a population of
500,000 or more, there is created in the classified
civil : service the office of family court commis-
sioner and such additional assistant family court
commiss ione rs as the county :boardd shall
determine and authorize, who shall be appointed
from the membership of' thebar residing in such
county by the judges ,of the circuit court of ' sueh
county, pursuant to ss, 6 .3 . . 01 to 63 . . 17.. Before
entering upon the performance of their duties,
such family court commissioner and assistant
family court commissioners shall take and file
the official oath Such family court commission-
er and assistant family court commissioners
shall, by virtue of their- respective positions and
to the extentt required for ' the performance of
their duties, each have the powers of a court
commissioner . They shall receive such salary as
may be fixed by the county board, shall perform
their duties under the di r ection of the circuit

,judges of ' such county and shall be furnished with
quarters and necessary office furnishings and
supplies ,. The county board shall provide them
their, necessary stenographic and investigational
service . . When , the family court commissioner is
unavailable, any assistant family court commis-
sioner shall performall the duties and have all
the powers of the family court commissioner as
directed by the latter or by a judge of' the family
court branch , In addition to the duties of such.
family court commissioner as defined in ch 247,
he shall perform such other duties as the circuit
court of ' suchcounty may direct ..

(3) ~ Menominee county shall be attached to
Shawano countyy to the extent of office and
functions of the family court commissioner, and

condoned it; but the parties may, subject to the
approval of the court, stipulate for a division of
estate, for alimony, or, for the support of children,
in case a divorce or legal separation is granted or
a'marriage annulled .

' Histo ry: 1971 c 220 . .
A trial court is not, required to give effect to a property

division agreement entered into before divorce proceedings
are instituted; it should make its own determination as to
whether the, agreement adequately provides for the parties .
Ray v, Ray, 57 W' (2d) 77, 203 N W (2d) 724

247.101 Comparative rectitude. In any
action for `divorce or legal separation under s .
247 .07 (1) to (5) where it appears from the
evidence that both parties have been, guilty of
misconduct sufficiently grave to constitute cause
for divorce or legal separation, the court may
grants judgment of divorce or legal separation to
the party whose equities on the whole are found
to be superior . Neither- the doctrine of compara-
tive rectitude nor misconduct of a party shall be
considered in actions brought under s . 247 .07

Hi s tory : 1971 'c . 220

247.11 Accomplice to be Interpleaded .
Any one charged as a particeps criminis shall be
made a party, upon his or, her application to the
court, subject to such terms and conditions as the
court may prescribe:

247.12 Trial procedure . In actions affecting
marriage, all hearings and trials to determine
whether' judgment shall be granted shall be
before the court except as otherwise required by
s .. 210,07 (1) . The testimony shall be taken by
the reporter' r, aand shall be written out and filed
with the record if so ordered by the court .

247.125 Order for appearance of litigants .
Unless' nonresidence in the state is shown by
competent evidence, or, unless the court shall for
other' good cause otherwise order, both parties in
actions affecting marriage shall be required to
appear upon the trial. An order of the court or
family court commissioner to that effect shall
accordingly be procured by the party seeking the
judgment, and shall be served upon the opposite
party personally before the trial .

247 . 13 Family court commissioner
(formerly divorce counse l ) ; appointment ;
powers ; :, oaths; assistants; Nleno rnlreee
county. (1) In'each county of the state, except
in counties having; a population of 500,000 or
more, the circuit : and county judges in and f'orr
such county shall, by order filedd in the of'f'ice of
the clerk of the circuit court on or, before the first
Monday of July of each year, appoint some
reputable attorney of' recognized ability and
standing at the bar family court commissioner
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made a f 'air ' and impartial investigation of the
case and fully advised the court as to the merits of
thecase and the rights and interests of the parties
and the public and the efforts made toward
reconciliation of the parties or the reason such
reconciliation attempt has not been made .. Such
family court commissioner is empowered to
cause witnesses to be subpoenaed on behalf of the
state when in his ,judgmentt their testimony is
necessary to fully advise the court as to the metits
of the case and as to the rights and interests of ' the
parties and of the public .. No statement of the
family court commissioner shall be considered
by the court except when based upon facts which
have been established by competent evidence at
the trial of the action . The fees of ' such witnesses
shall be paid out of the county treasury as fees of
witnesses in criminal cases are paid . The court
may order that such fees be repaid to the county
by one of the par ties to the action, in which case it
is the duty of the family court commissioner to
enforce such order-,

(2) Except as otherwise provided under ss .
247,081 (1 ) and 247 ., 14, in any county having a
population of 500,000 or more in any action for
divorce of f "or, the annulment of a marriage in
which the defendant has appeared and has
interposed an answer or an answer ' and
counterclaim and in which one of ` the parties
thereto informs the court that he or she will not
oppose the prayer of the other party- and if the
court is satisfi ed from the facts submitted that
the withdrawal of such opposition is done in good
faith and without collusion, the court may then
order- such action to be tried as a default without
the presence or appearance of the family court
commissioner.

247.16 Family court commissioner or law
partner; when interested; procedure.
Neither such family court commissioner nor his
partner or partners shall appearr in any action
affecting marriage in any court held in the
county in whichh he shall be acting, except when
author ized to appear by s .' 247 .. 14 :. In case he or
his partner shall be in any way interested in such
action, the presiding judge shall : appoint some
reputable attorney to perform the services
enjoined upon such family court commissioner
and such attorney, so appointed, shall take and
file the oath and receive the compensation
provided by law .

247.17 . 'Family court commissioner; sala-
ry. In counties having a population of less than
500,000, the county board shall by resolution
provide an annual salary for the family court
commissioner whetherr he is on a full or part-time
basis and may furnish an office with necessa ry
office furnishings, supplies and stenographic

the duly appointed family court commissioner of
Shawano county shall serve as family court
commissioner for Menominee county with all the
duties, rights and power of the family court
commissioner therein ; and no family court
commissioner shall be appointed in Menominee
county, the county not being organized for that
purpose,

(4) In any county one or more retired or
former judges may be appointed as temporary or,
temporary assistant family court commissioners
by a majority of the judges presiding over a
family court branch in such county .. Such
temporary or temporary assistant family court
commissioners shall be compensated by the
county for their services at the rate of $25 per
half' day, but shall be considered officers of the
court or courts appointing them and not
employes of the county . .

Family court commissioners, except those appointed under
(4), are county employes and subject to mandatory
retirement. State ex tel Sheets v . Fay, 54 W (2d) 642, 196
NW(2d)651

247.14. Service on and appearance by
family court commissioner . In any action
affecting marriage, the plaintiff and defendant
shall, either within 20 days after making service
on the opposite party of any pleading or bef'or'e
filing such pleading in court, serve a copy of"the
same upon the family court commissioner of the
county in which the action is begun, whether
such action is contested or not . . No judgment in
any such action shall be granted unless this
section is complied with, or unless the parties
have responded to the family court commission-
er's inquiriess under s . 247,15 except when
otherwise ordered by the court . . Such commis-
sioner shall appear in the action when the
defendant fails to answer or withdraws his
answer before trial; also, when the defendant
interposes a counterclaim andd the plaintif'f'
thereupon neither supports his complaint nor
opposes thee counterclaimm by .proof'; and when
otherwise requested by thecourt .

247 . 145 Enlargement of time. After the
expiration of the period specified by the statute,
the court may in its discretion, upon petition and
without notice, extend the timee withinn which
service shall: be made upon the family court
commissioner :. Extension of time under any other
circumstances will be governed bys . ; 269.45 .

247 .15. Default actions ; family cou rt
commissioner to appear. (1) No judgment
in> any action- in which the family courtt
commissioner is required by s 247,081 (1) or'
247 ..14, to appear or otherwise discharge his
duties under this .chapter, shall be granted until
such commissioner in behalf of the public has
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power of any court to give such effect to a
judgment of annulment, divorce or legal
separation, by a court of a foreign country as
may be justified by the rules of international
comity . . No person domiciled in this state shall go
into another state, territory or country for the
purpose of obtaining a judgment of annulment,
divorce or legal separation for a cause which
occurred while the parties resided in this state, or
for a cause which is not ground for- annulment,
divorce or legal separation under the laws of this
state and a .judgment so obtained shall be of no
effect in this state,

247.22 Uniform divorce recognition act .
(1) A divorce obtained in another jurisdiction
shall be of no force or effect in this state, if both
parties to the marriage were domiciled in this
state at the time the proceeding for the divorce
was commenced .

(2) Proof that a person obtaining a divorce in
another jurisdiction was (a) domiciled in this
state within 12 months prior to the commence-
ment of the proceeding therefor, and resumed
residence in this state within 18 months after the
date of his departure therefrom, or (b) at all
times after his departure from this state, and
until his return maintained a place of residence
within this state, shall be prima facie evidence
that the person was domiciled in this state when
the divorce proceeding was commenced ..

(3) This section shall be so interpreted and
construed as to effectuate its general purpose to
make uniform the law of those states which enact
it . .

(4) This section may be cited as the Uniform
Divorce Recognition Act . .

247 .23 Tempo rary orde rs for support of
spouse and children ; suit money; attor -
ney's fees. (l) In every action affecting
marriage, the court or family court commission-
er, may, during the pendency thereof, make such
temporary orders concerning the care, custody
and suitable maintenance of the minor children,
requiring either party to pay such sums for the
support of the other' party and enabling the other
party to carry on or defend the action, and
requiring either party or both to pay such sums
for the support of the minor children, and in
relation to the persons or property of the parties
as in its discretion shall be deemed just and
reasonable in light of all circumstances, includ-
ing the incomes and estates of the parties, and
may prohibit either spouse from imposing any
restraint on the personal liberty of the other . The
award of custody of a child under this subsection
shall give to the custodian ; a) the power and duty
to authorize necessary medical, surgical, hospi-
tal, dental, institutional or psychiatric care for

247 . 18 Corroboration required ; defaults.
(1) No ;judgment of annulment, divorce or legal
separation shall be granted in any action in
which the defendant does not appear, and defend
the same in good faith unless the cause is shown
by affirmative proof aside from any admission to
the plaintiff on the part of the defendant,

(2) No judgment of annulment, divorce or
legal separation shall be granted on the
testimony of the party, unless the grounds
therefor and required residence are corroborated
by evidence other than the testimony of the
parties, except the ground of cruel and inhuman
treatment when no corroborating evidence is
available : No stipulation by the parties shall
satisfy the requirements of this subsection ..

Corroboration as to the effect of the cruel and inhuman
treatment inflicted upon the wife met the requirement of
247 18 (2), which consisted of testimony of the daughter as
to her mother's mental condition resulting from the
husband's abuse and the doctor's opinion as to the
imminence of a nervous breakdown if a divorce was not
procured . Lasnicka v Lasnicka, 46 W (2d) 614, 176 NW
(2d) 297

247.19 Record; Impounding. No record or
evidence in any case shall be impounded, or,
access thereto refused, except by special written
order of the court made in its discretion in the
interests of'public morals . And when impounded
no officer or other person shall permit a copy of
any of the testimony or pleadings, or the
substance thereof, to be taken by any person
other than a party to the action, or his attorney of
record, without the special order of the court . .

247 .20 Former name of wife. The court,
upon granting a divorce in which alimony
jurisdiction: is terminated, may allow the wife to
resume her maiden name or the name of'a former
deceased husband, or the name of a husband of a
former- marriage of which there are children in
her custody, unless there are children of the
current marriage as to whom the parental rights
of the wife have not been terminated .

247.21 Foreign decrees ; comity of states ;
divorce abroad to circumvent laws. Full
faith and credit shall be given in all the courts of
this state to a judgment of annulment of
marriage, divorce or, legal separation by a court
of competent jurisdiction in another state,
territory or possession of the United States, when
the jurisdiction of'such court was obtained in the
manner and in substantial conformity with the
conditions prescribed in s .' 247 ;05: Nothing
herein contained shall be construed to limit the

247 . 17 ACTIONS AFFECTING MARRIAGE

services and may also by resolution prescribe
such other duties to be performed by him not in
conflict with his duties as family court commis-
sioner .
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247 .24 Judgment; care and custody, etc.,
of minor, children. (1) In rendering a
judgment of annulment, divorce or legal
separation, the court may make such further
provisions therein as it deems just and reasonable
concerning the care, custody, maintenance and
education of the minor children of the parties,
and give the care and custody of'the children of
such marriage to one of the parties to the action,
or, if the interest of any such child demands it,
and if the court finds either that the parents are
unable to adequately care for any such child or
are not fit and proper persons to have the care
and custody thereof', may declare such child a
dependent and give the care and custody of such
child to a relative (as defined in ch . 48) of the
child, a county agency specified in s . 48,56 (1), a
licensed child welfare agency, or the department
of health and social services.. The charges for
such care shall be pursuant to the procedure
under s, 48 .27 .

(2) Whenever the welfare of any such child
will be promoted thereby, the court granting
such judgment shall always have the power to
change the care and custody of any such child,
either by giving it to or, taking it from such
par ent, relative or agency, provided that no order
changing the custody of any child shall be
entered until after notice of'such application has
been given the parents of'such child, if they can
be found, and also to the relative or agency that
then has the custody of such child, ; The award of
custody of a child under this section shall give to
the custodian; a) the power and duty to
authorize necessaryy medical, surgical, hospital,
dental, institutional or psychiatric care for such
child where there is no existing guardian for the
childd appointed under ch, 48 or- 880 ; and b) the
right to give or withhold consent f'or' such child to
marry under s 245 .02 (2), in addition to the
consent of the parents or guardian of such child
required therein,

247.232 Wage assignment by family court
commissioner . After an orderr for the support
of minor children of the parties has been entered
in an action affecting marriage, and there has
been a failure to comply with such order by either
spouse under circumstances which would neces-
sitate the issuance of a contempt order by the
court, the family court commissioner may issue
an order directing the spouse to assign such
salary or wages duee him or to be due him in the
future from his employer or, successor' employees
to the clerk of court, where the action is pending,
as will be sufficient to pay allowances forr the
maintenance of the other spouse and the support,
maintenance and education of their minor
children . The assignment shall be binding upon
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such child where there is no existing guardian for
the child appointed under ch, 48 or 880; and b)
the right to give or withhold consent for such
child to marry under s . . 245 02 (2), in addition to
the consent of the parents or guardian of such
child required therein . . Any such order may be
based upon the written stipulation of the parties,
subject to the approval of the family court
commissioner or the court

(2) Notice of motion for an or der under sub ..
(1) may be served at the time the action is
commenced or at any time thereafter . If' the
action is commenced by service of a summons
without the complaint the relief sought shall be
based upon an affidavit of the party seeking the
relief ; the affidavit shall not set forth any of' the
grounds for divorce or any details which form the
basis f 'or, such grounds, but shall state only that it
is necessary and for the best interests of the
affiant and any minor children of the parties that
the relief' specified in the affidavit be granted .

(3) Upon making any order for dismissal of
an action affecting marriage or for vacation of 'a
judgment theretofore granted in any such action,
the court shall prior to or, in its order render and
grant separate judgment in favor of any attorney
who has appeared for- a party to such action and
in favor, of any guardian ad litem for a party or a
child for the amount of fees and disbursements to
which such attorney or guardian ad litem is, in
the court's judgment, entitled and against the
party responsible therefor.

History: 19 71 c 149; 1971 c . 21 1 s . 126; 1971 c 220,
307

Where a guardian ad litem is appointed where the issue
of custody of a child is disputed, his fee should be divided
between both parties when their ability to pay is equal . .
Lacey v Lacey, 45 W (2d) 378, 173 NW (2d) 142 .

An order for attorney's fees is enforceable by contempt ; if
the j udgment only refers to a stipulation for attorney's fees,
it is not so enforceable 'The court cannot enter a judgment
in favor of the attorneys directly , Before a contempt order
is issued the defendant must have notice of an application
for it which must be made by the wife to whom the fees are
payable . O'Connor v O'Connor, 48 W (2d) 535, 180 NW
( 2d) 735

ACTIONS AFFECTING MARRIAGE 247.24

the employer and successor employer's immedi-
ately upon personal service on the employer of a
copy of the assignment signed by the employe
and annexed to a copy of the older, until further
order of the family court commissioner or the
court . . For each payment the employer shall
receive $ l .which he shall deduct from the money
to be paid the employe . Section 241 . 09 shall not
apply to assignments under this section . The
employe r may not use such assignment as a basis
for the discharge of an employe or for- any
disciplinary action against the employe . Compli-
ance by an employer with the order operates as a
discha rge of the employer's liability to the
employe as to that portion of' the employe's
wages so affected .

History : 1971 c . 1 10, 220 .
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the courtt may, subject to s 24'7 .2.0, further
adjudge for a limited period of time to either
party such alimony out of the property or income
of the other par t y for support and maintenance,
except no alimony shall be granted to a party
gui l ty of adultery not condoned, and the court
may further grant such allowance to be paid by
either or both parties for the support, mainte-
nance and education of the minor children
committed to the other party's care and custody
as it deems j ust and reasonable . 'The court may
also finally divide and distribute the estate, both
real and personal, of either party between the
parties and divest and transfer the title of any
thereof' accordingly, after having given due
regard to the legal and equitable rights of each
party, the length of the marriage, the age and
hea lth of the parties, the l iability of either party
for debts or s upport of children, their respective
abil i ties an d estates, whe t her the property award
is in lieu of or in addition to alimony, the
character and situa tion of the parties and all the
circumstances of the case ; but no such final
division sha ll impair the power of the court in
respect to revision of allowances for minor
ch i ldren under s, 247 .25. .. A certified copy of such
judgment which affects tit le to real estate shall
be recorded in the office of the register of deeds
of'the county in which the lands so affected are
s i tuated ..

History: 197 1 c 220 ; 1 973 c 12s 3 7
Facto rs inv ol ved i n pro per d e t er mi na ti o n o f alimo n y or

p ro perty di vision di scussed The tri al court mu st i n its
findings or decisi on indica te th e f ac t ors co nside red a nd
f o und ma teri al a nd the pr op e rty va lu es d e t ermi n ed Lacey
v La cey , 45 W ( 2d) 3 78, 1 73 NW (2d) 14 2 .

A l l ow ance of $2, 300 as a co ntr i butio n t o th e wi fe's
a tt orney 's fees incurred in the liti gatio n i s no t dee med
exces s ive where it was obvi o u s th at th e tria l c ourt
reaso na b ly bel i eved th at a co ns id era b le po rti on of th e
a ttorney -fee liabil i ty wa s a ttributabl e t o the hu s ba nd who,
r epresented by 4 s ucc ess i ve a ttorneys or firms, ca u sed a
needle ssl y protracted tr ial , ma de numer ou s de f en se motio ns,
a ndd pro secuted a mer itless ap peal-an e l e ment wh ich ,
together wi th others, constituted a firm bas is for fixi ng s uch
contribution Martin v, Martin, 4 6 W ( 2d ) 218, 174 NW
(2d) .468

Aw ard of 40% of $45 ,000 est ate a pp roved. Leeder v
Leed er, 46 W ( 2d) 464 , 1 7 5 N W (2 d ) 262 .
Awa rd in li e u of a limon y t o th e w ife f rom t he t ota l

assets o f the parties ( a m o unt i n g t o some $28,000) of a
l argee pe rcenta ge o f the mar it a l esta t e w as n o t excess iv e ,
where th e record revealed tha t the marr iage h a d endured
for 17yea rs , the wi fe wa s dy ing of ca n cer, w as hospita li ze d :
se v er a l ti me s and in need of medical t reatme nt for the rest
of her life, and b y such a n aw ard th e hu sba nd w as fr eed
from paying the s ubst antia l medica l ex pe n s e s s he would
thereafter incu r.. Lasnicka v Lasnicka, 4 6 W (2d) 6 14, 176
N W (2d) 297..

The burden of proof in r es pect t o a dult er y is st ated in
termss of clear, sa ti s factory a ndd c onvin c ing e vide n ce ; i t is
frequentl y circumst a ntial ; i f one pa rty i n vo kes t he Fi fth
amendm e nt a prejudicia l infe re nce s hou ld be co nsi dered by
the c ourt Mol l oy v . Mol loy, 46 W (2d) 68 2 , 17 6 NW (2d)
292 .

A provision in a ju dgment as to e ducati o n of child ren
pas t 21 , inserted pur s u a nt to st i pul ation of the parties,
ca nnot l a ter be challenged and ca n be e nforced b y co nt e mpt
proceedings,. Bliw as v . Bliwa s , 4 7 W (2 d) 635 , 1 78 NW
(2d) 35 .

'The`Wet z et case ( 3 5 W (2d) 1 0 3) h e ld o nly th a t t he
t ax con sequences o f alimony or property sett l em e nt is on ly

(3) In determining the parent with whom a
child shall remain, the courtt shall consider all
facts in the -best interest of ' the child and shall not
prefer one parent over the other solely on the
basis of ' the sex of the parent ,

History : 1971c . 149, 157, 211 .
Before natural parents may be deprived of custody the

evidence must show that both natural pa t ents are either
unfit or unable to adequately care for the children
Sommers v Sommers, 33 W (2d) 22, 146 NW (2d) 428 .

The supreme court cannot review a judgment unless
adequate findings of fact are made and will reverse where
there arc none Cart' v . Cart', 47 W (2d) 689, 177 NW
(2d) 924:

There must be an adequate hearing on the issue of
visitation rights where one party contends the welfare of the
child is being impaired . Weichman v Weichman, 50 W
(2a) 731, 184 NW (2d) 882

Visitation rights can be granted to grandparents if in the
best interest of the child . Ponsford v. Crate, 56 W (2d)
407, 202 N W (2d) 5 .

Custody-to which parent? Podell, Peck, First, 56 MLR
51

247.245 Annulment; alimony . Wheneve r a
judgment ofannulment is granted in favor of or
against an innocent spouse who has relied upon
the representations made by the alleged spouse
as to capacity to contract marriage by reason of
not having a prior spouse living, or of having
completed the 6-month waiting period , f'o r
divorce, or who married the alleged spouse in
good faith, because of failure to reveal that
permission of the court was required pursuant to
s 245 . 10, the court may grant alimony payments
to the injured party as it deems just and
equitable .

History : 1971 c 220

247.25 Revision of judgment . The court
may from time to time afterwards, on the
petition of ' either of the parties and upon notice to
the family court commissioner, revise and alter
such judgment concerning the care, custody,
maintenance and education of any of the
children, and make a new judgment concerning
the same as the circumstances of' the parents and
the benefit of the children shall require . Any
change in child support - because of alleged
change in circumstances shall take into consider-
ation the earning capacityof each parent and the
parent's spouse, if any .

History: 1971 c . 157
Remarriage of the wife does not justify a reduction of

support payments for the children, in the absence of a
showing that the 2nd husband is willing to support them or
that the first husband is less able . to pay . Thies v
MacDonald, S I W (2d) 296, 187 N W (2d) 186 .

Where the original award of custody was based on a
stipulation without a full scale inquiry into what was in the
best interest of the child, it is error fo r the court to apply
the "change of circumstances" test, rather than examining
all relevant facts anew Freye v Freye, 56 W (2d) 193, 201
N W (2d) 504

See note to 247 , 37, citing E . . v : E ' r 57 W (2d) 436, 204
NW (2d) 503

247.26 ' Alimony, property division . Upon
every , judgment of divorce or legal separation,
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one factor in determining the fairness of the judgment, not
that a wife should never have to pay taxes on what she
receives Seller v . Seilcr ; 48 W (2d) 400, 180 NW (2d)
627 .

The husband's ability to pay is determined at the time of
trial, subject to revision if his income decreases or increases .
It is only if he deliberately reduces his income that earning
capacity may be considered Balaam v. Balaam, 52 W (2d)
20', 187 NW (2d) 867

Although an antenuptial agreement is against public
policyy and void in respect to a division of the estate in the
event of divorce, such an agreement may be considered for
the limited purpose as one '. of the circumstances in
determining the equities of the division .. In a divorce action
between parties who were in their sixties when they both
married ` for the 2nd time, each having a separate ' estate
protected by an antenuptial agreement, and after ' a
marriage of 5 years accumulated $14,500 of joint property,
the trial court did not err in considering the joint property
as the only divisible property in light of : the antenuptial
agreement, as well as their independent financial
circumstances , Kunde v , Kunde, 52 W (2d) 559, 191 NW
( 2d) a i

An award of approximately one half of the husband's net
income for the support of 4 children sustained , Dittberner v
Dittbcrner, 54 W (2d) 671, , 196 N W (2d) 643 ,

247.265 Assignment by employe for
support. At any time after judgment in any
action affecting marriage, as designated in s .
247 ., 03, the court may make an order directing
the parentto assign such salary or wages due him
or to be due him in the future from his employer
or successor employers to the clerk of the court
where the judgment was granted, as will be
sufficient to pay the allowance, as adjudged by
the court, for, his wife or for the support,
maintenance and education of the minor
children of' the parties or both . . Such assignment
shall be binding upon the employer and successor
employers one week after service upon the
employerr of 'a true copy of the assignment signed
by the employe and annexed to a copy of the
order, by personal se rvice or by registered or
certified mail until further order of the court . For
each payment the employer shall receive $1
which he shalll deduct from the money to be paid
the employe Section 241 09 shall not apply to
assignments under this section . . The employer
may not use such assignments as a basis for the
discharge of an employe or for any disciplinary
action against the employe . Compliance by an
employer with the order operates as a discharge
of the employer's liability to the employe as to
that portion of ' the employe's wages so affected

History: 1971 c . 110

247.2 Maintenance, custody and sup-
port when divorce or separation denied .
In a judgment in an action for divorce or legal
separation, although such divorce or legal
separation is denied, the court may make such
order for- the custody of any of the minor children
and for the maintenance of eithe r spouse and
support of such children by either spouse out of
property or income, as the natureof the case may
render justand reasonable.

History : 19711 c . 220 .

(2) If any party entitled to alimony or
support money, or both, is receiving public
assistance under ch . . 49, such party may assign
his right thereto to the county department of
publicwelfare or municipal relief agency
granting such assistance .. Such assignment shall
be approved by order, of' the court granting such
alimony or support money, and may be
terminated in like manner ; except that it shall
not , be terminated in cases where there is any
delinquency in the amount of alimony and
support money previously ordered or adjudged to
be paid to such assignee without the written
consent of the assignee or upon notice to the
assignee and hearing.. When an assignment of
alimony or support money, or, both, has been
approved by such order, the assignee shall be
deemed a real party in interest within s . 260 13
but solely for the purpose of securing payment of
unpaid alimony or support money adjudged or
ordered to be paid, by participating in proceed-
ings to securethe payment thereof '..
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247.29 Alimony, clerk of court, family
court commissioner, fees and compensa-
tion. (1) All orders or judgments providing for
temporary or permanent alimony or support of'
children shall direct the payment of'all such sums
to the clerk of'the court for- the use of the person
for whom the same has been awarded . A party
securing an order for temporary alimony or
support money shall forthwith file said order,
together with all pleadings in the action, with the
clerk of the court. Said clerk shall disburse the
money so received pursuant to said judgment or
order and take receiptss therefor. All moneys
received or disbursed under this section shall be
entered in a record book kept by said clerk, which
shall be open to inspection by the parties to the
action, , their, , attorneys, and the family court
commissioner. If the alimony, or snpport . money
adjudged or ordered to be paid shall not be paid
to the clerk at the time provided in said judgment
or- order, the clerk or the family court
commissioner of said county shall take such
proceedings as either of'them deems advisable to
secure the payment of such sum including
enforcement by contempt proceedings under s .
29:5 .0.3 or by other means . : Copies of anyy order
issued to compel such.payment shall be mailed to
counsel who represented each party when such
alimony or support money was awarded . In case
any fees of officers in any of said proceedings
including the compensation of the family court
commissioner at therate of '$50 per day unless
such commissioner is on a salaried basis, be not
collected from the per son proceeded against, the
same shall be paid out of the county treasury
upon the order' of the presiding judge and the
certificate of the clerk of the court .
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247 .31 Trustee may be appointed. The
court may also appoint a trustee, when deemed
expedient, to receive any money adjudged to
either spouse upon trust, to invest the same and
pay over the income thereof for the maintenance
of the spouse entitled thereto or, the support and
education of any of the minor children, or to pay
over the principal sum in such proportions and at
such times as the court directs . The trustee shall
give such bond, with such sureties as the court
requires, for, the faithful performance of his
trust

Hi s tory : 1971 c 220. .

247.32 Revision of judgment. After a
,judgment providing for alimony or, other
allowance for a spouse and children, or either of
them, or for the appointment of trustees as
aforesaid the court may, from time to time, on
the petition of either of the parties and upon
notice to the family court commissioner, revise

247 .36 Dower and curtesy rights. When a
judgment of divorce is granted, and also when
the court, upon granting a legal separation,
makes a final division of the estate under s .
247.26, neither party shall be entitled to dower or
cur tesy in any lands of the other .

247 .37 Effect of judgment of divorce . (1)
(a) When a judgment of divorce is granted it
shall not be ef'f'ectivee so far as it affectss the
marital status of the parties until the expiration
of'6 months from the date of'the granting of such

247.29 ACTIONS AFFECTING MARRIAGE

(3) If alimony or support money, or both, is
ordered to be paid for the benefit of any person,
who is committed by court order to an institution
or is in confinement, or whose legal custody is
vested by cou rt order under ch. 48 in an agency,

` department or relative, the cou nt or family court
commissioner may order such alimony or
support money to be paid to the relative or
agency, institution, welfare department or other
entity having the legal or actual custody of said
person, and to be used for the Tatter's care and
maintenance, without the appointment of a
guardian under ch . 880 .

History : 1971 c 41 s . 12 .

247.30 Alimony, payment of andd security
for. Inr all cases where alimony or other
allowance shall be adjudged to either party or for
the support or education of the children the court
may `provide that the same shall be paid in such
sums and at such times as shall be deemed
expedient, and may impose the same as a charge
upon any specific real estate of the party liable or
may require sufficient security to be given for
payment according to the judgment; and upon
neglect or refusal to give such security or upon
the failure to pay such alimony or allowance the
court may enforce the payment thereof by
execution or under' s . . 295 .03 or otherwise as in
other cases .. No such judgment shall become
effectual as a charge upon specific real-estate
until the judgment or a certified copy thereof is
recorded in the office of the register of deeds in
the county in which the real estate is situated

History : 1971 c 220 .
A court is justified in requiring the creation of a trust to

secure the payment of support money where the husband
has a record of failing to obey prior court orders . Foregger
v Poregger,48 W (2d) 512, 180NW (2d) 578
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and alter such judgment respecting the amount
of such alimony or allowance and the payment
thereof ', and also respecting the appropriation
and payment of the principal and income of the
property so held in trust, and may make any
judgment respecting any of the said matters
which such court might have made in the original
action, except that a judgment which either fails
to provide alimony for either patty . or provides
alimony for either party' for a limited period only
under s . 247 . 26 shall not thereafter be revised or
altered in either ' respect nor shall the provisions
of a ,judgment with respect to final division of
property be subject to revision or modif i cation

History : 1971 c. 220 .
The fact that a child needs more support at 6 than at 2

is suff icient to justify an increase in payments if the father '
is able to make them . Klipstein v Klipstein, 47 W (2d)
314, 17 7 NW (2d) 57

One to whom alimony is due is not entitled to a money
judgment since divorce judgments can be modified . . An
order of modification entered without proof of changed
circumstances can be set aside in a later action to enforce it
Rust v.. Rust, 47 W (2d) 565, 177 NW (2d) 888 .

Even though the mother took the children out of the state
without court approval or letting the father know where he
could visit them, the court may not suspend payment of a
support allowance without a hearing as to the effect on the
children : Krause v Krause, 58 W (2d) 499, 206 NW (2d)
589

247.33 Judgment for legal separation;
revocation . In all cases of legal separation for
any of'the causes specified ins . . 247 :07, the court
may decree a separation for a limited time or
forever, as shall seem just and reasonable, with a
provision that in case of a reconciliation at any
time thereafter, the parties may apply for a
revocationn of the ,judgment ;; and upon such
application the court shall make such order as
may be,just and reasonable .

247 .34 Restoring property upon annul-
ment. Upon rendering a judgment of annul-
ment the court may make provision for- restoring
to either party the whole or such part, as it deems
just and reasonable, of any property which the
other party may have received from him or the
value thereof, and may compel him to disclose
what property he has received and how the same
has been disposed of .

History : 1971 c 220
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application of either party to the action, at any
time within one year from the granting of such

,judgment, provided both parties are then living
But no such judgment shall be vacated or
modif i ed without service of notice ' of motion, or
order to show cause on the family court
commissioner, and on the parties to the action, if '
they are found . The court may direct the family
court commissioner or appoint some other
attorney, to bring appropriate proceedings for
the vacation of said judgment . The compensa-
tion of the family court commissioner when not
on a salaried basis or other , attorney for
performing such services shall be at the rate of
$50 per day, which shall be paid out of ' the county
treasury upon order of the presiding ,judge and
the certificate of" the clerk of the court . If the
judgment is vacated it shall restore the parties to
the marital relation that existed before the
granting of such judgment . If after vacation of
the judgment either of the parties shall bring an
action in this state for, divorce against the other
the court may order the plaintif 'f in such action to
i eimbui se the county the amount paid by it to the
family court commissioner or other attorney in
connection with such vacation . proceedings . .
Whenever a judgment of divorce is set aside
pursuant to this subsection, the court shall order
the record in the action impounded without
regardd to s . 247 . 19; and thereafter neither the
record nor any part thereof ' shall be offered or
admitted into evidence in any action or
proceeding except by special order of the cou r t of
jurisdiction upon good cause shown in any
paternity proceedings under ss 52 . 21 to 52,45 or
by special order of any court of record upon a
showing of ' necessity to clear title to real estate ..

(3) Every judge who grants a judgment of
divorce shall inform the parties appearing in
court that the judgment, so fat as it affects the
marital status of the parties except to bar
cohabitation, will not become effective until one
year - fromm the date whenn such judgment is
granted; and where either party to the marriage
being so dissolved is obligated under such
judgment or by other judgment or court order to
support any minor issue of the marriage not in his
custody, the judge shall inform him thatt he is
prohibited from marrying again in this state or

:elsewhere after such judgment becomes fi nal
unless permission to marry . is granted by order of
either the court of this . state which granted such
judgment or support orde r , or the court having
divorce jurisdiction in the county of this state
where such minor issue resides or where the
marriage license application is made ..

(4) Such judgment, or any provision of the
same, may be reviewed by an appeal taken within
6 months from the date when such judgment was
granted.. At the expiration of such period, such

judgment, except that it shall immediately bar
the parties from cohabitation together and
except that it may be reviewed on appeal during
said period . . But in case either party dies within
said period, such judgment, unless vacated or
reversed, shalll be deemed to have entirely
severed the marriage relation immediately
before such death The written judgment shall
include the substance of ' the preceding language ;
and if the court orders alimony or other
allowances for a party or children or retains
jurisdiction in such matters, the written judg-
ment shall include a provision that disobedience
of the court order with respect to thee same is
punishable under s.. 295,03 by commitment to
the county jail or house of correction until such
judgment is complied with and the costs and
expenses of the proceedings are paid or until the
party committed is otherwisee discharged, ac-
cording to law. The findings of fact and
conclusions of law and the written judgment
shall be drafted by the attorney for, the prevailing
party, andd shall be submitted to the court and
filed with the clerk of the court within 30 days
after ;judgment is granted ; but i f the action has
been uncontested, they shall first be submitted to
opposing counsel, if " any, and if the family court
commissioner has appeared in the action, such
original papers, together with copies thereof,
shall also be sent to him for examination before
submission of the same to the court .

(b) When a ,judgment of divorce is granted,
the written , judgment of divorce shall state, in a
separate paragraph, that where either party to
the marriage being so dissolved is obligated
under such judgment or by other judgment or
court order, to support any minor issue of the
marriage not in hiscustody, he is prohibited by s .
245 .10 from marrying again in this state or
elsewhere `after such judgmentt becomes final
unless permission to marry is granted by order of
either the court of ' this state which granted such
judgment or support order, or, the court having
divorce jurisdiction in the county of this state
where such minor issue resides or where the
marriage license application is made .,

(c) At the time of filing any judgment for a
divorce or legal separation; the attorney for the
prevailing party shall present to the clerk of court
2 true copies thereof inaddition to the o riginal
judgment, and until- such copies are presented
the cler k may refuse to accept such judgment for
filing .. After thejudgment is filed, the clerk shall
mail a copy forthwith to each party to the action
at his last known address, and the court record
shall show such mailing

(2) So far as said judgment affects the
marital status of the parties the court has the
power to vacate or modify the same for, sufficient
cause shown, upon its own motion, or upon the
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judgment shall become final and conclusive
withoutt further proceedings, unless an appeal is
pending, or the coui t, for sufficient cause shown,
upon its own motion, or that of the family court
commissioner, or upon the application of a partyy
to the action, shall otherwise order before the
expiration of said period . If any appeal is pending
at the expiration of said period , such judgment
shall not become final and conclusive until said
appeal has been finally determined .

History: 1971 c 220 ..
Neither this section nor 247 25 allows reopening or

modifying a judgment as to paternity of children
determined in the original judgment .. E . .E v E 57 W
(2d) 436,204N W (2d) 503 .

247 .375 Sale of realty before final decree .
(1) Between the date of a judgment of divorce
and the date on which it becomes final, a party to
whom real estate has been awarded pursuant to
s . . 247,26 may apply to the court by verified
petition for an order authorizing him or, her, to
sell, mortgage, lease or, otherwise dispose of'such
real- estate free of any claim or interest of the
opposite party The court or presiding judge shall
thereupon enter an order fixing a time for
hearing such petition, which shall be not more
than 60 days nor less than 10 days from the filingg
thereof. At least 8 days prior to the date fixed for
hearing, a copy of the petition and order shall be
served on the opposite party and the family court
commissioner, in the manner prescribed by law
for the service of a summons. The opposite party
or the family court commissioner may answer
the petition and present evidence at the hearing
in opposition thereto .

(2) Upon the hearing if it appears to the court
that the petition is made in good faith and that it
will be for the best interests of the petitioner and
not in violation of any rights of the opposite party
to grant the petition, the court may enter an
order' authorizing the execution of a deed,
mortgage, lease or, other instrument affecting
the real estate described in the petition an d in the
order; and such instrument shall be effectual to
convey, mortgage, lease or otherwise dispose of
the real-estate free and clearof any interestofthe
opposite party to the action . . As a condition of
granting the petition the court may require that
there be secured, in s uch manner as the court
directs, out of the proceeds of the sale, mortgage
or other disposition of the real estate, or by bond
in such amount and with such surety as the court
approves, such sum for t he benefit of the parties
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to the action or either of ' them, or the children of
the parties, as the court deems just under all the
circumstances

(3) A sale, mortgage, lease or other
disposition of real estatee by the patty to whom it
is awarded in a divorce judgment shall be
effectual, free and clear of any interest of the
opposite party to the action, without a proceed-
ing under subs . . (1) and (2), if " expressly
authorized or directed in the divorce judgment or
if' both parties to the divorce action , join in the
conveyance..

247 .38 Judgment revoked on remarr iage .
When a judgment of divorce has been granted
and the parties shall afterwards intermarry, the
court, upon their joint application and upon
satisfactory proof of such marriage, may revoke
all judgments and orders of'divorce, alimony and
subsistence which will not affect the right of
third persons and order the record impounded
without regard to s 24'7 ..19; and thereafter
neither the record nor any part thereof shall be
offered or admitted into evidence in any action or
proceeding except by special order of the court of
jurisdiction upon good cause shown in any
paternity proceedings under ss : 52,21 to 5 .2 ..45 or
by special order of any court of record upon a
showing of necessity to clear, title to real estate . .
After a final judgment of divorce has been
rendered, the court, upon the application of'the
party paying alimony, on notice to, and on proof
of the marriage, after such final judgment, of'the
party receiving such alimony, shall by order
modify such final judgment and any orders made
with respect thereto, by annulling the provisions
of such final judgment oc orders, or of both,
directing payment of such alimony .

247.39 Alimony or other a llowance pend-
Ing appea l . Alimony or other allowance for a
spouse or children when an appeal of a divorce or
legal separation action is pending before the
supreme court may be allowed under Supreme
Court Rule 251 ..72 .
Hist ory: 1971 c 307 s 117
An allowance of $1,000 attorneys fees on appeal, after

the award of a generous property settlement, constitutes a
penalty for appealing Molloy v . Molloy, 46 W (2d) 682,
176 NW (2d) 292

Attorney fees on appeal depend on the wife's need, the
husband's ability to pay and whether there is reasonable
ground for the appeal Klipstein v Klipstein, 47 W (2d)
314,177 N W (2d) 57

Electronically scanned images of the published statutes.


	73Stat247.pdf 

