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700.01 Definitions. In this chapter, unless
the context indicates otherwise:

(1) “Document of title” means a document
which is evidence of ownership of certain kinds of
personal property, tangible or intangible, the
ownership of which may be transferred by
transfer of the document; it includes but is not
limited to an investment security, a negotiable
instrument and a certificate of title to tangible
personal property; it does not include “items
exceptedins. 700.22,

(2) “Instrument of transfer” means an
instrument which is effective to transfer an
interest in property; it includes but is not limited
to a will, a deed, a contract to transfer, a real
estate mortgage and an instrument creating a
security interest in personal property under ch.
409.

(3) “Bill of sale” means an instrument
evidencing a sale of tangible personal property
which names the seller and buyer and describes
the property sold.

(4) “Transfer” means a transfer effective
during the lifetime of the transferor or by reason
of hisdeath:

(5) “Interest” meansaninterestin property.

(6) “Property” meadns real or personal
property.

(7) “Successors in interest” means persons
who obtain a reversionary interest by transfer or
operation of law.

Cross reference: See 99001 (27) and (35) which define
realand personal property

700.02 Classification of interests  in
property as to duration. Interests in property
are classified as toduration as:

(1) A feesimpleabsolute;

(2) A defeasible fee simple which may be a
fee simple determinable automatically expiring
upon the occurrence of a stated event, a fee
simple subject to a condition subsequent with a
power in the transferor or his successors in
interest to reacquire the fee by reason of a breach
of the condition, or a fee simple with a remainder
over to a person other than the transferor or his
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successors in interest to take effect upon the
occurrence of a stated event; for purposes of this
subsection, a stated event can be either the
happening, or the nonhappening, of a specified
occurrence, and can be either certain or not
certainto happen;

(3) Aninterest for life, which may be created
for the duration of a life or lives of one or more
human beings;

(4) . An interest for years, which is any
interest the duration of which is described in
units of a year or multiples or divisions thereof;

(5) A periodic interest, which will continue
for successive periods of a year, or successive
periods of a fraction of a year, unless terminated,;

(6) Aninterest at will, which is terminable at
the will of either the transferor or the transferee
and has nodesignated period of duration.

700.03 Classification of present and
future Interests. Interests in property are
classified as to time of enjoyment as:

(1) A present interest, which entitles the
owner to the present possession or enjoyment of
the benefits of property; or

(2) A future interest, which does not entitle
the owner to possession or enjoyment of the
benefits of property until a future time.

700.04 Ciasslification of future interests.
Future interests are classified as:

(1) A reversionary interest left in the
transferor or his successors in interest, either as a
reversion, a possibility of reverter upon the
simultaneous cieation of a fee simple determin-
able, or a power of reacquisition; or

(2) Aninterest created in a person other than
the transferor or his successors in interest, called
aremainder, to take effect at the termination of a
preceding interest created at the same time or
without the intervention of such a preceding
interest.

700.05 Classification of remainders.
Remainders are classified as:

(1) Indefeasibly vested, if the interest is
created in favor of one or more ascertained
persons in being and is certain to become a
present interest at some time in the future;

(2) Vested subject to open, if the interest is
created in favor of a class of persons, one or more
of whom are ascertained and in being, and if the
interest is certain to become a present interest at
some time in the future, but the share of the
ascertained remaindermen is subject to diminu-
tion by reason of other persons becoming entitled
toshare as members of the class;

(3) Vested subject to complete defeasance, if
the interest is created in favor of one or more
ascertained persons in being and would become a
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present interest on the expiration of the
preceding interests but may end or may be
completely defeated as provided by the transfer-
or at, before or after the expiration of the
preceding interests;

(4) Subject to a condition precedent, if the
interest is created in favor of one or more unborn
or unascertained persons or in favor of one or
more presently ascertainable persons upon the
occurrence of an uncertain event.

History: 1971¢.66

700.06 Interest for life of another;
succession. An interest measured by the life of
a person other than the owner of the interest
passes on the death of the owner (prior to the
death of the person who is the measuring life) as
an asset of the owner’s estate and is realty or
personalty according to the nature of the
property subject to the interest.

700.07 Transferability of future interests.
A future interest is transferable during the
lifetime of the owner and passes on his death by
will or under the law of intestate succession in the
same manner as a present interest; but this
section does not make an interest transferable if
a valid condition or limitation restricts transfer,
nor pérmit an interest to pass at death if the
interest ends at death.

700.08 Estate tall becomes fee simpie;
effect of gift over after attempted estate
tall. The use of language in an instrument
appropriate to create a present or future interest
in fee tail (such as to a named person “and the
heirs of his body” or “and his issue”) creates a
present or future interest in fee simple; if the
same instrument attempts to create a future
interest after the interest which is made a fee
simple by reason of this section, the future
interest is valid.

700.09 Interest contingent on death
without issue. If an instrument transfers an
interest expressly contingent upon the death of a
person without “heirs of the body”,
“descendants”, “issue”, “children” or relatives
described by other terms, the interest takes effect
only if that person dies not having such a relative
living at the time of his death, or conceived then
and born alive thereafter.

700.10 Remainder to heirs of owner of life
interest; abolition of rule in Shelley’s
case. If an instrument purports to transfer an
interest for life to one person and a remainder to
his heirs or the heirs of his body, a remainder is
created in his heirs or heirs of his body.
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700.11 Meaning of remainder to “heirs”
or to “lssue”. Unless the wording of the
instrument clearly expresses a contrary intent, a
remainder to the “heirs” of a designated person
is construed to mean those persons who would be
his heirs and in the shares provided by s. 852.01 if
he were todie intestate at the time the remainder
takes effect in possession or enjoyment; a
remainder to the “issue” of a designated person
is construed to mean those persons who would
inherit property as his issue under the intestate
succession statutes and in the shares provided by
s.852.01 if he were todie intestate at the time the
remainder takes effect in possession or enjoy-
ment.

700.12 Afterborn children Included in
class gift. If an instrument transfers an interest
toa group of persons described as a class, such as
“issue”, “children”, “nephews and nieces” or
any other class, a person conceived at the time
the membership in the class is determined and
born alive subsequently is entitled to take as a
member of the class if he otherwise satisfies the
conditions for class membership.

700.13 Remainders presumed not to
shorien prior Interest; acceleration of
remainders. (1) If an instrument transfers an
interest for life or years and a future interest to
take effect on a stated contingency not defeating
or avoiding the prior interest transferred, and the
stated contingency occurs before the normal
termination of the prior interest transferred, the
future interest takes effect at the normal
terminatiorof the prior interest.

‘(2) Unless the instrument of transfer
manifests a contrary -intent, renunciation or
release of an interest for life or years accelerates
succeeding interests.

700.14 Indestructibliity of contingent fu-
ture interests. No future interest is destroyed
merely by the termination in any manner of any

or all preceding interests before the happening of

a contingency to which the future interest is
subject.

700.15 Nominal conditlons not enforced.
A condition imposed by the transferor is not
enforceable if it is or becomes merely nominal
and of no actual or substantial benefit to the
transferor or other person in whose favor it is to
be performed.

700.16 Perpetulties and suspension of
power of allenatlon. (1) (a) A future interest
or trust is void if it suspends the power of
alienation for longer than the permissible period.
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The permissible period is a life or lives in being
plusa period of 30 years.

(b) If the settlor of a living trust has an
unlimited power to revoke, the permissible
period is computed from termination of such
power.

(c) If a future interest or trust is created by
exercise of a power of appointment, the
permissible period is computed from the time the
power is exercised if the power is a general power
as defined in s. 702.01 (4) even if the power is
exercisable only by will; in the case of other
powers the permissible period is computed from
the time the power is created but facts at the time
the power is exercised are considered in
determining whether the power of alienation is
suspended beyond a life or lives in being at the
time of creation of the power plus 30 years.

{2) The power of alienation is suspended
when there are no persons in being who, alone or
in combination with others, can convey an
absolute fee in possession of land, or full
ownership of personalty.

{3) There is no suspension of the power of
alienation by a trust or by equitable interests
under a trust if the trustee has power to sell,
either expressed or implied, or if there is an
unlimited power to terminate in one or more
persons in being.

(4) Thissection does not apply to limit any of
the following:

(a) Transfers, outright or in trust, for
charitable purposes;

(b) Transfers to literary or charitable
corporations;

(c¢) Transfers to any. cemetery corporation,
society or association;

(d) Transfers, outright or in trust, to the state
society of physicians and surgeons incorporated
under the law of this state, when the transfer is
for the advancement of medical science;

(e) Transfers to any person pursuant to ch.

703;0r :

(f) Employes’ trusts created as part of a plan
asdescribed ins.272.18 (31).

{5) The common-law rule against perpetui-
tiesis notin force in this state.

700.17 Classification and characteristics
of concurrent interests. (1) CLASSIFICATION
OF CONCURRENT INTERESIS. Interests in
property may be owned concurrently by 2 or
more persons as joint tenants or as tenants in
common, .

(2) CHARACTERISTICS OF JOINT TENANCY.
Each of 2 or more joint tenants has an equal
interest in the whole property for the duration of
the tenancy, irrespective of unequal contribu-
tions at its creation. On the death of one of 2 joint
tenants, the survivor becomes the sole owner; on
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the death of one of 3 or more joint tenants, the
survivors are joint tenants of the entire interest.

(3) CHARACIERISTICS OF TENANCY IN
coMMON. Each of 2 or more tenants in common
has an undivided interest in the whole property
for the duration of the tenancy. There is no right
of survivorship incident to a tenancy in common;
but a remainder may be created ‘to vest
ownership in the survivor of several persons who
own as tenants in common other preceding
interests (such as a life interest) in the same
property.

History: 1971 ¢. 66

Concurrent ownership; joint tenancy and tenancy in
common Talsky, 5SMLR 321

700.18 Determination of cotenancy
generally. Two or more persons named as
owners in a document of title, transferees in an
instrument of transfer or buyers in a bill of sale
are tenants in common, except as otherwise
providedins. 700.19.

700.19 Creation of jolnt temancy. (1)
GENERALLY. The creation of a joint tenancy is
determined by the intent expressed in the
document of title, instrument of transfer or bill of
sale. Any of the following constitute an
expression of intent to create a joint tenancy:
joint tenants™, “as joint owners”, “jointly”, “o
the survivor”, “with right of survivorship” or any
similar phrase.

{2) HusBaND AND WIFE. If persons named as
owners in a document of title, transferees in an
instrument of transfer or buyers in a bill of sale
are described in the document, instrument or bill
of sale as husband and wife, or are in fact
husband and wife, they are joint tenants, unless
the intent to create a tenancy in common is
expressed in the document instrument or bill of
sale:

(3) ComORTGAGEES. If covendors owned
realty as joint tenants and a purchase money
mortgage names the covendors as mortgagees,
the: mortgagees are joint tenants, unless the
purchase money ‘mortgage expresses an intent
that the mortgagees are tenants in common.

(4) CoripuciARrIes. Notwithstanding s.
700.18 and subs. (1) to (3), co-personal
representatives and cotrustees hold title to
interests in property as joint tenants.

{5) CHANGE IN COMMON  LAW REQUIRE-
MENTS. The common law requirements of unity
of title and time for creation of a joint tenancy
areabolished.

‘History: 1971 ¢.66
Nature of cotenancics and their taxation—death and gift
Sheedy, Sullivan, 56 MLR 3

- 700.20 Extent of undivided Interests in
tenancy In common. The extent of the
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undivided interests of tenants in common for the
duration of the tenancy is determined by the
intent expressed in the document of title,
instrument of transfer or bill of sale; if no intent
is expressed in the document, instrument or bill
of sale, tenants in common are presumed to own
equal undivided interests for the duration of the

tenancy.
History: 1971 ¢. 66.

700.21 Covendors in contracts to trans-
fer. (1) If 2 or more persons are named as
covendors in a contract to transfer an interest in
property which they own as joint tenants, the
purchase price is* payable to them as joint
tenants, unless the contract expresses a contrary
intent. If 2 or more persons are named as
covendors in a contract to transfer an interest in
property which they own as tenants in common,
the purchase price is payable to them according
to their interests, unless the contract expresses a

- contrary intent.

(2) If 2 or more persons are named as
covendors in a contract to transfer an interest in
property which is owned by less than all of the
covendors, the purchase price is payable to the
owner or owners of the interest in property to
which the contract relates, unless the contract
expresses an intent that the purchase price is
payable to the covendors as joint tenants or as

tenants in common.
History: 1971 ¢. 66

700.215 Exception for equitable rights of
cotenants and third persons. Nothing in ss.
700.17 -to 700.21 prevents an equitable lien
arising in favor of one cotenant against another
tenant or tenants because of events occurring
after the establishment of the cotenancy
relationship nor prevents. imposition of a
constructive trust in favor of a 3rd person in an
appropriate case.

History: 1971 ¢. 66

700.22 Exception for bank deposits,
checks and government bonds. (1)
Nothing in ss. 700.17 to 700.21 governs the
determination of rights to deposits (including
checking accounts or instruments deposited
therein or drawn thereon, savings accounts,
certificates of deposit, investment shares or any
other form of deposit) in banks, building and
loan associations, savings and loan associations,
credit unions or other financial institutions.

{2) Nothing in'ss. 700.17 t0 700.21 applies to
United States obligations to the extent they are

governed by law of the United States.
 History: 1971 c. 66.

The rationale underlying the adoptlon of the contract
theory as applied 'to joint savings accounts does not hold
with respect to joint checking accounts, the very nature of
which is such that it is utilized more as a shared wallet than
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as a shared investment, as is the case with a savings
account; hence there is no sound reason for ascribing to the
joint checking accounts the attributes of a common-law
joint tenancy other than survivorship. No tracing of assets is
permissible. Estates of Beisbier, 47 W (2d) 409, 177 NW
(2d)919.

700.23 Liability among cotenants for
rents and profits. (1) The provisions of this
section apply only in the absence of a valid
agreement to the contrary between the coten-
ants. As used in this section, “proportionate
share” means a share determined by the number
of joint tenants, in the case of a joint tenancy, and
the extent of a tenant in common’s undivided
interest, in the case of a tenancy in common.

(2) Ifland belonging to 2 or more cotenants is
rented to a 3rd person, any cotenant may recover
his proportionate share of the net rents collected
by another cotenant after deduction of property
taxes, maintenance costs and any other proper
charges relating to the property.

(3) If land belonging to such cotenants is
occupied by one cotenant and not by another,
any cotenant not occupying the premises may
recover from the occupying cotenant:

(a) A proportionate share of the reasonable
rental value of the land accruing after written
demand for rent if the occupying tenant
manifests his intent to occupy the premises to the
exclusion of the other cotenant or cotenants;

(b) A proportionate share of the net profits if
the occupying cotenant engages in mining,
cutting of timber, removal of sand or gravel, or
any similar operation resulting in diminution of
the value of the premises. In such a case, the
occupying cotenant must render an accounting
to his other cotenant, showing all receipts and
expenditures, and is entitled to deduct a
reasonable amount for the value of his services;
but any other cotenant at his election may
recover in the alternative his proportionate share
of the amount which he can prove would have
been received by licensing a 3rd party to carry on
thesameoperation.

~ (8) If one cotenant has leased the premises
from another cotenant, upon expiration of his
lease it is presumed that he continues to hold over
as provided in s. 704.25, unless he gives to the
other cotenant prior to the expiration of the lease
a written notice to the contrary, by one of the

methods unders.704.21,
History: 1971 ¢.66

700.24 Death of a joint tenant; effect of
liens. A real estate mortgage, a security interest
under ch. 409, or a lien under ss. 45.37 (12),
71.13 (3) (b), 72.86 (2), chs. 49 or 289 on or
against the interest of a joint tenant does not
defeat the right of survivorship in the event of the
death of such joint tenant, but the surviving joint
tenant or tenants take the interest such deceased
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joint tenant could have transferred prior to death
subject to such mortgage, security interest or

statutorylien.
History: 1971 ¢.307s 118

700.25 Applicability of chapter. This
chapter applies to interests in property in
existence on July 1, 1971, and to interests in
property created after such date. If application
of any provision of this chapter to an interest in
property in existence on July 1, 1971, is
unconstitutional, it shall not affect application of
the provision to an interest in property created
after July 1, 1971.

700.3¢ Mineralrights. (1) Any person, other
than the surface fee owner, who claims title to
mineral rights in land arising from an instrument
other than a lease from the surface fee owner of
10 years’ duration or less which by its terms is in
full force and effect, shall record his claim with
the register of deeds of the county in which the
land is situated. The claim shall describe the
reserved rights and the land in which the rights
are claimed. The register of deeds shall record
the claim in a register of mineral rights and the
claimant shall pay the recording fee under s.
59.57. In addition, the claimant shall thereafter
pay an annual registration fee of 15 cents per
acre or fraction thereof with a minimum fee of $2
for each single description registered on the
lands wherein such mineral rights are claimed.

"Failure to register any claim of mineral rights

shall result in reversion of such rights to the
surface fee owner. Failure to pay the registration
fee within 3 years of the annual due date shall
causeall rights torevert to the surface fee owner.

{2) Any claim of mineral rights separate
from surface fee ownership arising from an
instrument other than a lease from the surface
fee owner of 10 years’ duration or less which by
its terms is in full force and effect, and recorded
prior to December 31, 1974, shall be void and all
rights under such claim shall revert to the surface
fee owner unless such claim is recorded prior to
December 31, 1977, as provided in this section.
Claims of mineral rights separate from surface
fee ownership arising from instruments recorded
after December 31, 1974, must be recorded as
provided in this section within 3 years of the date
of recording the instrument creating or reserving
such rights; failure to record such claims shall
void such claims, which shall then revert to the
surface fee owner.

(3) Mineral rights, other than mineral rights
claimed by the surface fee owner of record, may
not be claimed unless based on a recorded
instrument which shall be specifically referred to
in the registration of such rights required by this
section.




Electronically scanned images of the published statutes.

4075

(4) Of the annual registration fee, one-third
shall go to the county in which the land is located,
one-third to the municipality in which the land is
located and the remaining one-third to the
geological and natural history survey to be used
for identification and evaluation of mineral
resources of the state. The register of deeds shall
collect such payments-and maintain records
sufficient to identify delinquencies in payments
and he shall turn the payments over to the county
treasurer who shall forward the payments to
those entitled to them under this subsection no
later than February 28 of the year following the
duedate.
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(5) Municipalities and counties shall register
all lands owned by them on which they claim
mineral rights but shall not be required to pay a
fee. Lessees of mineral rights on lands owned by
counties or municipalities shall be required to
pay the fee under sub. (1).

(6) If the fee under this section is not paid on
or before the due date of December 31 of each
year, it will be subject to the interest rate unders.
71.13 (1) accruing from the preceding Decem-

berl.
History: 1973 ¢. 260.
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