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CHAPTER 970

PRELIMINARY PROCEEDINGS

97001 In iti a l appearance before a judge . 970 .04 Seco nd exa min ati on .
97 0 02 Duty of a judge a t the initial a ppe a r a nce. 970 05 Testim ony a t p r e limi n ary exa min at io n .
97003 Preli minary ex a mination

too this state for- prosecution through extradition
proceedings under ch . 976, or any indictment,
unless waived in writing . or , in open count, or
unless he is a corpo r ation .

(2) The judge shall admit the defendant, to
bail in accordance with ch . 969 ;

(3) Upon request of' a defendant chargedd
with a misdemeanor-, the judge shall immediate-
ly set a date for the trial . If the judge does not
have jur isdiction to try the case, he shall
forthwith transfer the case to a court which has
jurisdiction Judges of courts of record in the
county may adopt rules to facilitate such
transfers: :

(4) A defendant charged with a felony may
waive preliminary examination, and upon such
waiver, the judge shall bind him over for trial to
either the circuit or county court . .

(5) If the defendant does not waive
preliminary examination, the judge shall
forthwith transfer the action to the county court
for- a preliminary examinationn pursuant to s ,.
970 03 Judges of courts of record in the county
may Adopt rules to facilitate such transfers .

(6) The judge shall in all cases where
required by the U S . or Wisconsin constitution
appoint counsel for defendants who are
financially unable to employ counsel, unless
waived, at the initial appearance The judges of
courts of record in each county shall establish
procedures for the appointment of counsel in
that county ; except that in any county having a
population of 500,000 or more in any case not
triable in the county court, the judge before
whom the defendant initially appears shall
transfer- the case to the circuit court for- the
county and the clerk shall assign it to one of' the
criminal branches of ' that court ; In such counties ,
an initial appearance may be before the circuit
court .. A determinationn of whether the defendant
is financially able to employ : counsel shall
thereupon be made, and counsel appointed, if
necessary, and the case remanded to the county
court -f 'or- a preliminary examination . The
defendant may waive preliminary examination

970 .01 Initial appearance before a judge .
(1) When any per-son is arrested he shall be
taken within a reasonable time before a judge in
the county, in which the offense was alleged to
have been committed

(2) When a person is arrested without a
warrant and brought before a judge, a complaint
shall be filed forthwith .

It is not unreasonable to, detain a person arrested on
Saturday after the courthouse is closed until his
arraignment Monday morning Kain v State, 48 W (2d)
212 . 179 N W (2d) 777

Where defendant confessed to 8 robberies within one
half hour after arrest in the early morning and was not
taken before a judge until the next day, the period of
detention was not unreasonable, Quinn v State, 50 W (2d)
101, 183 NW (2d) 64 .

The fact that a defendant confesses between the time of
arrest and appearance before a magistrate does not prove
that the delay was unreasonable .. Pinczkowski v State, 51
W (2d) 249, 186 N W (2d) 203 .

Where defendant was taken to jail in the evening on
suspicion of murder, and questioning resumed at 8 :30 the
next morning and continued at intervals until 9 :50 that
evening, after defendant was given the warning and said he
did not want an attorney, a delay until the following
morning in taking him to court was not unreasonable, since
the police needed time to check out various information
supplied by defendant and others, State v . Hunt, 53 W
(2d) 734, 193 NW (2d) 858 .

A delay in taking defendant before a magistrate from
Saturday noon to Monday afternoon was justified when
caused by attempts to locate witnesses and giving a lie
detector test requested by defendant State v . Wallace, 59
W (2d)sb ; zoo rv w (za) 855

970.02 Duty of a judge at the ini tial
appearance . (1) At the initial appearance the
judge shall inform the defendant :

(a) Of' the charge against him and shall
furnish the defendant with a copy ;of' the
complaint which shall contain the possible
penalties for the offenses set forth therein In the
case of 'a felony, the judge shall also inform the
defendant of the penaltiess for the felony with
which the defendant is charged .

(b) Of his right to counsel and, in any case
required by the . U S or Wisconsin constitution,
that an attorney will be appointed to represent
himm at county expense if' he is financially unable
to employ counsel

(c) Thatt he is entitled to a preliminary
examination if charged with a felony in any
complaint, including a complaint issued under s..
968 ..26, or when the defendant has been returned
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970.05 Testimony at preliminary exami -
nation. The testimony at the preliminary
examination shall be transcribed if requested by
the district attorney or the defendant or ordered
by the judge to whom the trial is assigned . The
reporter shall file such transcript with the clerk
within 10 days after it is requested When a
transcript is requested, county shall pay the
cost of the original and any additional copies
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and the case need not be remanded for such
waiver .

History : 19'73 c 45

Cross reference: See 253 . 12 for provision as to the li mi t s on
c rimin al jur is dic tio n o f the county court in Mi lwa ukee
co un ty .

There i s no need to appoint both a gu a rdia n ad litcm
and de fen s e c o unsel unless it a ppea rs th at prejudice wo uld
re sult fro m du al repre sentation Gibso n v . Sta te, 47 W (2d )
81 0 , 1 77 NW (2d) 912

Sec note to Art . 1 , sec . 7 , ci 4ing$tate v . Sca rbr ough, 55 W
(2d) 18 1 , 197NW (2d) 790

970 .03 Preliminary examination. (1) A
preliminary examination is a hearing before a
court for the purpose of determining ifthere is
probable cause to believe a felony has been
committed by the defendant . .

(2) The preliminary examination shall be
commenced within 20 days after the initial
appearance of the defendant if'the defendant has
been released from custody or within 10 days if
the defendant is in custody and bail has been
fixed in excess of $500, On stipulation of the
parties or on motion and for cause, the court may
extend such time,

(3) A plea shall not be accepted in any case in
which a preliminary examination is required
until the defendant has been bound over
following preliminary examination or, waiver
thereof.

(4) If the defendant is accused of a crime
against chastity or- morality or decency, the
judge may exclude from the hearing all persons
not of'f'icers of the court or otherwise required to
attend

(5) All witnesses shall be sworn and their
testimony reported by a phonographic reporter .
The defendant may cross-examine witnesses
against him, and may call witnesses on his own
behalf who then are subject to cross-examina-
tion.

(6) During the preliminary examination, the
court may exclude witnesses until they are called
to testify, may direct that persons who are
expected to be called as witnesses be kept
separate until called and may prevent them from
communicating with one another until they have
been examined :

(7) If" the court finds probable cause to
believe that a felony has been committed by the
defendant, it shall bind him over for trial to
either the circuit or, county cout t,

(8) If the court finds that it is probable that
only a misdemeanor has been committed by the
defendant, it shall amend the complaint to
conform to the evidence ; The action shall then
proceed' as though it had originated as a
misdemeanor action .
`` (9) If"the court does not find probable cause
to believe thata crime has been committed by the

4384

defendant, it shall order the defendant dis-
charged forthwith . .

(10) In multipl e count complaints, the court
sha l l order dismissed any co un t for which it finds
there is no probabl e cause . . The facts arising out
of any count ordered dismissed shall not be the
basis for a count in any information filed
pur suan t to ch . 97 1 .. S ection 9'70..04 sha l l apply to
any dismissed co unt :

While hea r say rel ied upon i n s upport of a cr i min al
comp laint requires some bas is for cr ed i ting its relia bility
whether the inf orma nts a re named or not , th at requirement
is satisf ied where the hearsay i s b as ed upon ob servation of
the info r mants State ex r el . Cullen v Ceci, 45 W (2d)
432, 173 NW (2d) 175

There is no obligation on the ma gi stra te to conduct an
investigation to verify the contents of a criminal complaint,
for thi s is the duty .of the s ta te, and if the la tter fa ils t o put
sufficient facts before the magistrate to s how probable
cause, the complaint must fail even though clews a nd le ad s
that could pro vide s uch information a re r evea led ther e in .
Sta te ex reL Cullen v Ceci, 45 W (2d) 432 , 1 7 3 NW (2d)
175

At the preliminar y defenda nt is entitl e d to cross-
exa mine w i tne sses who identified him therea t and who al so
identified him at a lineup, because if th e l ineup was unfair
the identification evidence might b e suppressed Hayes v
State, 46 W (2d) 93 , 175 NW (2d) 625 :

A ruling on a dmi s sibility of evidence a t a prelimi n ary
hearing is not res adjudica t a-at the t rial Meunier v State,
46 W (2d) 27 1, 1 74 NW (2d) 27 7,

A failure to comply with the p ro cedura l requireme nt s o f
954 05 (1 ) , St ats. 1967 , affect s o nly the court's jur isdiction
over the person and is wa i ved by a g uilty plea . Crummel v
State, 46 W (2d) 348, 174 NW (2d) 517 .

It w as not error for the magistrate a nd trial court to f ail
to sequester witnesses without motion by the defenda nt,
especial l y in the a b sence of a show i ng of prejud i ce
Abraham v Sta te, 47 W (2d) 44 , 176 NW (2d) 349

A bindov e r i s not inva l id becau se the judge stated it w as
"for the pu r pose of a ccepting a plea ". Dol an v State, 4 8 W
(2d) 696, 1 8 0 NW (2d) 623 .

A defendant is not entitl ed t o call witnesses f o r pretria l
discover y o r to s hake the credibi lity of the state 's witness
State v . Knudson , 53 W (2d) 270 , 187 NW (2d) 321

Whe re a defenda nt has been indicted by a gra nd ju ry h e
is not entitled to a p r elimi nary exam i na tion .. State ex rel .
Welch v Wauke s ha Co Ci r. Court, 52 W (2d) 221, 189
NW (2d) 417

When the preliminary ex a min a tion is nott timely held ,
per sona l jurisdiction is l ost , bu t when defendant on
ar ra ignment entered a plea he w aived the defen s e
Arm s trong v . S tate, 55 W (2d ) 2 8 2 , 19 8 NW (2d) 35 '7 . .

Defen se counsel s hould be a llowed to cross examine a
s t a te's wi tnes s to determine the pl au sa bility o f the witness,
but not to atta ck his genera l trustwor thiness . . Wilson v
State, 59 W (2d) 2 69, 208 NW (2d) 134 .

970 .04 Second examination . If a prelimi-
nary `examination has been had and the
defendant has been discharged, the district
attorney may file another complaint if he has or
discovers additional evidence . .

Electronically scanned images of the published statutes.



4385 ` PRELIMINARY PROCEEDINGS 970.05

shall be paid for at the statutory rate by the party
requesting such copies..

Counsel is not enti tled to a free copy of the transcript if the
original is reasonably available for his use . State v
Schncidcwind,47 W (2d) I10, 176NW (2d) 303 .
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