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CHAPTER 974

APPEALS, NEW TRIALS AND WRITS OF ERROR

974 .01 Misdemeanor appeals . (i) Appeals
from the county court in misdemeanor cases are
to the circuit court f'or, the county on the record, .
Appeals from the circuit court in misdemeanors
are to the supreme court

(2) Within 15 days after judgment, appeal
may be taken to the circuit court by filing a
notice of appear with the clerk of'the trial court
and-by serving notice of appeal on the opposing
party or his attorney

(3) Within 40 days after notice of appeal is
filed the appellant shall file with the clerk either -
a transcript of'the reporter's notes of the trial or
an agreed statement on appeal, or, a statement
that his appeal can be supported by the case file
without the transcript . The appellant shall pay
the costs of preparing the transcript :. The county
shall in all cases where required by the U SS or
Wisconsin constitution pay the costs of prepar-
ing the transcript if the defendant is financially
unable to pay the costs . :

(4) Within 10 days after the transcript, or
agreed statement pursuant to sub. (5), or
statement that the appeal care be supported by
the case file without the transcript is filed with
the clerk, the clerk shall return the case file, and
any transcript or agreed statement, or, statement
as to the appeal being supported by the case file
alone, which has been filed with 'him to the
circuit court and shall notify the parties of such
filing in the circuit court :

(5) In lieu of a transcript on appeal, the oral
proceedings may be presented in an agreed
statement signed by all the parties to the appeal,
This shall be a condensed statement in narrative
form of all of such portions of the oral
proceedings as ate necessary to determination of
the question on appeal

(6) On appeal, the circuit court has power
similar to that of the supreme court under' ch .:
274 to review and to affix m, reverse or modify the
judgment appealed from, and in addition it may
order s new trial in whole or in part, which shall
be in thecircuit court

(7) At any time after the filing in the circuit
court of the return on appeal, any party to the

action or proceeding, upon notice under s .
269 ..31, may movee that the judgment appealed
from be affirmed, or modified and affirmed as
modified, or that the appeal be dismissed, or may
move for a new trial or, a reversal . This motion
shall state concisely the grounds upon which it is
made and shall be heard on the record .

(8) Appeals by the state are subject to the
limitations of's . 974 05

Histor y: 1971 c 298 .

974 .02 New trial . (1) In felonies, a defendant
may move in writing or with the consent of the
state on the record to set aside a judgment of
conviction and for a new trial in the interest of
justice, or because of error in the trial or because
of error in the jury instructions, or because the
judgment of conviction is not supported by the
evidence or is contrary to law, or based on newly
discovered evidence; but such motion must be
made, heard and decided within 90 days after the
judgment of conviction is entered, unless the
court by order' made before its expiration extends
such time for cause . . Such motion, if not decided
within the time allowed therefor ; shall be
deemed overruled . Filing of 'a motion for a new
trial shall not prevent thee trial court from
imposing sentence.

(2) If the trial judge is disabled or no longer in
office, his successor or another judge may hear
and determine the motion .

(3) Every order granting a new trial shall
specify the grounds therefor, In the absence of
such specification, the order shall- be deemed
granted for- error on the trial . No order granting
anew trial in the interests of justice shall be valid
or effective, unless the reasons that prompted the
court to make such order are set f'or'th in detail
therein or the memorandum decision setting
forth such reasons incorporated by reference in
such order ,

(4) A new trial shall proceed in all respects as
if there had been no former- trial. The former
verdict or finding shall not be used or referred to
on the new trial .,
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(5) A motion for, a new trial is not necessary
to review e rrors on a tr i a l to the cou rt without a
jury

- History: 1971 c 29 8
Judicial council note, 1971 : [As to s ub (1)] This

e lim i n at es a motion for new t r i al in mi s deme a n or cases It
also re cogni z es the right to move for a new t r ia l in fel on y
c ases bas ed on ne wly discov ered evi dence

[As t o s ub. (4) ] The stricken l angu a ge is deleted in
respon se to the U . S. Supreme Co u rt dec is ion in Benton v .
M aryla nd 39 5 US. 78 4 ( 1 969) which o verruled Pa lko v
Co nnecti cut , 302 US 319(1937) . [ Bill 86'7-A]

Where pos t-tri a l motion s are no t justif i ed b y p r ej udicia l
err or or required in the inte rest of ju stice, c ounsel a ppoi nte d
to defend a n i nd i gent i s to be commended for no t
prolon g ingg the c as e . Sch wamb v State , 46 W ( 2d ) I , 173
N W ( 2d ) 666

97 402 ( 2 ), Sta ts . 1969 , which provides, "If the tri a l
j udge i s disabled o r n o l onge r i n off ice , h is s ucce ssor or
another : jud ge may he a r a nd determine the motion,"
expresses the majority rule to the effect tha t a judge who is
s ub s tituted after the v erdict o f a jur y is r e turned may hear
a nd determine a m ot io n for a new trial ; thus, whe re a fte r
t he ve rd i ct o f th e ju ry was received a nd accepted by the
tr i al judge the latter bec ame, ill , de fendant co uld n ot
compla in bec a u se another judge wa s s ubs tituted a nd passed
up on defendant-'s mot ion for a new t rial 'Sta te v Herfe6; 4 9
W ( 2 d) 51 3, 18 2 NW ( 2d) 232 .

r Recantation of the acc ompl ice wh o had te s t i fied fo r the
s t a t e (by affidavit subsequently executed) st atin g th at his
te stimon y h a d been p e r jur io us did n ot con stitu t e gr o unds
for a new t r ia l wher e unc orr ob orated by any o ther newly
di scov er ed e vidence , and es pecia l l y had no legal significance
in li g ht of pos itive identi ficat ion o f defend a nt by the v i c tim
as well as a n othe r eyewitness Nicholas v Sta te, 49 W (2d )
083 ; 1 8 3 NW (2d ) I l

' n m oti on fo r a- new t ria l is a mo ti o n for the r et r i a l of
issues and, n ot a n approp ri a te remedy for on e c o n v icte d
on a g u il ty ple a ; ho wever , s uch a m ot ion m a y be deemed a
motion for lea ve to withdraw a plea of gui lty a nd for a trial ,
a nd in s uch aa case the trial court h as inherent po wer to he ar
the m o ti on State v Stu art, 50 W (2d ) 6 6, 1 83 NW ( 2d )
I'S S .

Te sts fo r the granting o f a new trial in the in teres t o f
j ustice discussed State v. Cha boni a n , 50 W (2d) 5 74, 185
NW (2d) 289

Acceptance of the g uilty plea co uld not be validated by
argument th a t defendant's acts we re within the ,, p roscrip-
t io n s o f the ch a rg ed s t atute o r that defend a nt d id i n fa ct
unders tand the charge; 'for the court h as a duty to fu l fi ll the
Ernst req ui rements, on the reco rd , and such kn o wledge
cannot be imputed to the defenda nt f rom defe nda nt 's ot he r
statements or by recourse to the prel imi n ary t ra n s cript
whe r e defend a nt' nev er te sti fied as to h is knowledge o f the
charge or his unders ta nding of the crim e McAlli s ter v
St a te, 54 W (2d ) 22 4 ,' 1 94 NW (2d ) (i 39

A motion for a new tri al on new ly discovered e v idence
need n ot be g ra nted whe r e the e vidence con sist s of the
a ffidavi ts o f 2 girls, o ne of which says th a t the crim e wa s
c o mmitted by someo ne el se i n their pres ence, and the o th er
a ffida vit stating that bo th g il l s were fr e q uent l y in toxic ated
and th at af('ra nt h as no roco llcct ion o f the alleged fa ct s
Swonger v State , 5 4 W (2d) 46 &, :1 95 NW (2d) 598 .

Newl y di sco ver ed evidence d oes n o t include newly
d iscov e red import a nce of ev idence previo us l y kn own a nd no t
u sed V a r a v State, 56 W (2d) 390, 202 NW (2d) 10

When a mo tio n for a ne w t r i al i s b as ed on i n adequa c y of
representation, trial coun s e l s h ou l d be notifi ed a nd gi ven a n
opportunity to a ppear . St at e v. Simmon s, 57 W (2d ) 285 ,
203 NW (2a) 887

'P ost-con viction remedi es in the 1970's ~Eisenberg, 56
M 'LR69

974.03 Appealsto supreme court;time for
taking . : :I n l i eu of prosec uting a writ of error ,
either party may appeal to the supreme : court in
the manner provided in civi l' cases . . The service of
a notice of appeal or the issuance of a writ of
error shall be made within 9Qdays after, the entry
of',judgment or order appeal ed from;. I f a motion

for a new trial has been made within the 90-day
period, an appeal from the denial of the motion
or from the judgment of conviction may be taken
within 90 days after pronouncement of the order
denying the motion or within 90 days after such
motion is deemed over ruled
i History : 1971 c 298 .

A defendant who has failed to move the trial court for
withdrawal of his guilty plea is not entitled to seek such
relief for the first time on appeal . State v Guiden, 46 W
(2d) 328, 174 N W (2d) 488 .

'The date of entry of judgment on the judgment roll
establishes the commencement of the period for appeal
State v Wollmer, 46 W (2d) 334, 174 NW (2d) 491 ,

Where defendant's appeal is not timely, the court has no
jurisdiction to review errors . In the absence of compelling
circumstances, the sufficiency of the evidence will not be
reviewed where there was no motion for a new trial on that
ground Errors in instructions will not be considered if no
motion for a new trial was- made . State v Cfiarette,51 W
(2d) 531, 187 NW (2d ) 203 .

A claim of violation of a constitutional right will be
deemed waived unless timely raised in the trial court .
Tatum v State, 51 W (2d) 554, 18 7 NW (2d) 137 .

Since 97401 (I) expressly provides that appeals in
misdemeanor cases are to the circuit court, attempted
recourse to 974 .03 (which allows appeals to the supreme
court and prescribes the time for taking the same), is
precluded, for the latter statute is in turn qualified by
274 09 (1), which permits appeals to the supreme ; court
from the county court except where express provision is
made for an appeal to the circuit court State v Omernik,
54 W (2d) 22Q, 194 N W (2d) 61 '7

The supreme court has no jurisdiction when no motion
for a new trial is made nor appeal filed within 90 days
Scheid v State, 60 W (2d) 575, 211 NW (2d) - 458 .

Post-conviction remedies in the 1970's Eisenberg, 56
ML: R 69

Appellate review of sentences in Wisconsin . Swoboda,
1971 WLR 1'190 ,

974.04 Transcripts . The statutes relating to
serving and approving transcripts in civil actions
shall apply to criminal cases, but the time for
serving a proposed transcriptt shall be 3 months
from service of notice of appeal or 3 months from
the filing with the trial court of 'a writ of error

History: Sup Ct order, 55 W (2d) ix

974.05 State's appeal, (I) A writ of' error or
appeal may be taken by the state from any :

(a) Final order or, judgment adverse to the
state made bef'or 'e jeopardy has attached or after
waiver, thereof '.

(b) Order granting a new trial ,
(c) Judgment and sentence or order of

probation not authorized by law ..
(d) Older or judgment the substantive effect

of which results in :
1 . Quashing an arrest warrant ;
2 , Suppressing evidence ; or
3 . Suppressing a confession or admission . .
(2) Whenever the defendant appeals or

prosecutes a writ of error.; the state may move to
review rulings of " which it complains, as provided
bys 274 . 12

(3) Permission of' the trial court is not
required f 'orr the state to appeal, but the district
attorney shall serve not ice of such appeal or of
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basis for a subsequent motion, unless the court
finds a ground f 'or, relief asserted which , for
sufficient reason was not asserted or was
inadequately raised in the original , supplemental
or amended motion

(5) A court may entertain and determine
such motion without requiring the production of
the prisoner at the hearing , .

(6) Proceedings under this section shalll be
considered civil in nature, and the burden of
proof shall be upon the prisoner ,

(7) An appeal may be taken from the order
entered on the motion as from a final judgment
subject to ss 9 ' 74 .. 03 and 974 05

(8) An application for a writ of ' habeas corpus
in behalf of a prisoner who is authorized to apply
for relief by motion pursuant to this section shall
not be entertained if it appears that the applicant
has failed to apply for relief, by motion, to the
court which sentenced him, or that such court
has denied him relief', unless it also appears that
the remedy by motion is inadequate or
ineffective to test the legality of his detention ..

History: 1971 c 40x93
Plea bargaining as a basis for withdrawal of guilty plea

and a new trial discussed State v Wolfe, 46 W (2d) 478,
175 NW (2d) 216

Where defendant made a pro se motion within the time
limited but counsel was not appointed until later, the court
should hear the motion He can withdraw a guilty plea as a
matter of right if he establishes : (1) ' T' hat there occurred a
violation of a relevant constitutional right ; (2) that this
violation caused him to plead guilty ; and (3) that at the
time of his guilty plea he was unaware of potential
constitutional challenges to the prosecution's case against
him because of that violation . . State v. Carlson, 48 W (2d)
222, 179 NW (2d) 851 .

Defendant's contention that he concluded he was going
to be sentenced under the Youth Service Act and would be
incarcerated for no more than 2 years, whereas a 20-year
sentence was imposed (assuming verity), constituted no
grounds for withdrawal of the guilty plea, his trial defense
counsel asserting at the postconviction hearing that such a
sentence was a desired objective but that no agreement had
been made with the district attorney that it could be
achieved nor representation made to his client that the
lesser sentence would be imposed State v . Froelich, 49 W
(2d) 551, 182 NW (2d) 267 .

'The sentencing judge is not disqualif i ed from conducting
a hearing on a postconviction motion to withdraw a guilty
plea unless he has interjected himself in the plea bargaining
to the extent he may become a material witness or
otherwise disqualify himself Rahhal v . State, 52 W (2d)
144, 187 N W (2d) 800 .

After a plea bargain for a recommendation of none-year
sentence by the prosecutor, where a presentence report
recommended 2 years and defendant did not object, he
cannot then withdraw his guilty plea . Lariat v State, 52 W
(2d) 651, 191 NW (2d) 214 ,

Post-conviction procedure cannot be used as a substitute
for appeal ; trial errors such as sufficiency of the evidence,
instructions and errors in admission of evidence cannot be
raised . State v Langston, 53 W (2d) 228, 191 NW (2d)
713.

Procedure to be followed as to postconviction motions
discussed Peterson v State, 54 W (2d) 370, 195 NW (2d)
837

No hearing need be granted where the record refutes
defendant's cla i ms and they can be found to have no merit .
Nelson v State, 54 W (2d) 489, 195 NW (2d) 629 .

'This section is not a remedy for an ordinary rehearing or
reconsideration of sentencing on its merits Only
constitutional and jurisdictional questions may be raised .
This section may be used to review sentences and
convictions regardless of the date of prosecution State ex

974.06 'Post-conviction procedure. (1) A
prisoner in custody under sentence of a court
claiming the right to be released upon the ground
tat the sentence was imposed in violation of the
U .S . . constitution or the constitution or laws of
this state , that the court was without j urisdiction
to impose such sentence , or that the sentence was
in excess of the maximum authorized by law or is
otherwise subject to collateral attack, may move
the court which imposed the sentence to vacate ,
set aside or correct the sentence .

(2) A motion for such relie f is a part of the
original criminal action, is not a separate
proceeding and may be made at any time .. The
supreme court may prescribe the form of the
motion . .

(3) Unless the motion and the files and
records of the action conclusively show that the
prisoner is entitled to no relief, the court shall :

(a) Cause a copy of the notice to be served
upon the district attorney who shall file a written
response within the time prescribed by the court .

(b) Appoint counsel pursuant to s 9 ' 70..02
(6), if ', upon the files, records of the action and
the response of the district attorney it appears
that counsel is necessary

(c) Grant a prompt hearing
(d) Determine the issues and make f indings

of fact and conclusions of law ., If' the court finds
that the judgment was rendered without
jurisdiction, or , that the sentence imposed was
not authorized by law or is otherwise open to
collateral attack, or that there has been such a
denial or infringement of the constitutional
rights of the prisoner as to render the judgment
vulnerable to collateral attack, the court shall
vacate and set the j udgment aside and shall
discharge the prisoner or resentence him or grant
a new trial or correct the sentence as may appear
appropriate . .

(4) All grounds for relief ' available to a
prisoner under this section must be raised in his
original, supplemental or amended motion . . Any
ground finally adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived
in the proceeding that resulted in the conviction
or sentence or in any other proceeding the
prisoner has taken to secure relief ' may not be the

the procurement of a writ of error upon the
defendant or his attorney .

History:l971c 298
Where the state appeals from an order suppressing

evidence the defendant can ask for a review of another part
of the order , although he could not appeal. directly State v .
13cu ls.; 52 W (2d) 599, 191 N W (2d) 221 .

The fact that the state can appeal from an order
suppressing evidence, but the defendant cannot, does not
show a denial of equal protection of the law . State v
Withers. 61 W (2d) 37, 211 NW (2d) 456 .

The granting ofa motion to withdraw a guilty plea isafinal
order appealable by the state State v Bagnall, 61 W (2d)
297 , 212 N W (2d ) 122
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rcl W a r ren v County Co u rt, 54 W (2d ) 613, 197 NW are cl a imed , par ticulariz ed rulings as to ea ch a re to be
( 2d) I made in den yi ng the mot i on without a n evident ia r y hea ring . .

A pe titio n under thi s s ecti o n i s limited t o juri sd ic t io n al Smith v Sta t e, 60 W (2d) 3 73 , 210 NW (2d) 6 78
and constitutional i ssues ; i t i s n o t a substitute for a motion Objec ti o n t o the a r r e st, insu f ficie ncy o f t he compla int ,
for a ne w t rial Vara v . St a te, 56 W (2d ) 3 90 , 2 0 2 NW or the use of i lle ga l mea n s to obta in evi de nce m ay not b e
(2d) 10 raised for the firs t time under ' this s ection , in view of 971 31

When a defendant i s informed th a t he mig ht receive a (2) St a te v Kue cey ; 60 W (2d) 677, 211 NW (2d) 453
nmxini um sentence of 20 ye a r s on a n attempted mu r de r When a defenda nt , or d e red t o bepresent a t a h ea ring '
ch arg e a nd i s then sentenced t o 25 year s, the sentence wil l under this section , e sc a pe s p rison , th e court may summ a r ily
be reduced to 20 yea rs Pres ton v State , 5 8 W (2d) ' 72 88 dis mi ss the petit ion , State v Jo hn , 60 W (2d ) 7 30, 211

The q ues tion o f s ufficienc y o f the evidence c a nnot be NW (2d) 46 .33
reached b y a mot io n under this section ; the utter fa ilu re t o An a ppe al from an ord er und e r thi s s e ction in aproduce a ny e videnc e cou l d be, bec a u s e c onvictio n with out misdeme an or case must b e t o the cir cu i t court Sta te v,evi denc e of g uilt w ould b e a den ia l of due pr ocess . . Weber v Brice, 6 1 W (2d) 397, 2 1 2 NW ( 2d ) 59 6.State, 59 W (2 d) 37 1 , 208 NW (2d) 396

A moti on for post -co nvicti on re li ef may be denied Post-c on v ictio n rem edi es in the 1 970's E isenberg, 5 6
witho ut a hearing i f defend a nt fails to allege s uffi c ient fact s ML. R 69
to raise a question o f fact o r p res ents o nly co nc l usory W i sco nsin pos t-co nv iction remedi es . 1970 WLR 1145
allegations, or the r ecord co nclusi vely dem on s tr a te s th at he Pos t-co nviction procedure; cu stod y r equirem e nts 1 971
i s not entitled to relief, Where mult i ple gro und s for re l ief WLR636

.~~
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