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- CHAPTER 32
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32.01 Definitions. In:this chapter unless the
context clearly requires otherwise:

(1) “Person” includes the state, a county,
town, village, city, school district or other
municipal corporation, a board, commission,
including: a ‘commission created*by contract
under s..66.30, corporation, or housing authority
created under:ss. 66:40 to 66.404, or redevelop-
ment authority created-unders. 66.431, or solid
wasterecyclingauthority under ch. 499.

(2) “Property” includes ‘estates in lands,
fixtures and personal property dnectly con-
nected with lands.

History: 1973¢.305

- 32.02 Who may condemn- purposes. The
followmg mumcxpahtxes, boards,. commissions,
‘public officers and corpox ations may acquire by
condemnatlon any ‘real estate and personal
property appurtenant theréto or ,mtcr_ ‘est therein
which they have power to acquire and hold or
transfer to the state, for the purposes specified, in
case such property cannot be acquired by gift or
purchaseatanagreed price:

(1) Any county, town, village, city, including
villages and cities incorporated under general or
special acts, school district, soil and water
conservation district, the department of health
and social services, the board of regents of the
university of Wisconsin. system, the building
commission, a commission created by contract
under s. 66.30, with the approval of the
municipality in which condemnation is pro-
posed, or any public board or commission, for
any lawful purpose, but in the case of city and

village boards or comimissions approval thereof
shall have been granted by the governing body.

_(2) The :governor and adjutant general for
land: adjacent to the Wisconsin state. military
reservation at. Camp Douglas for the use of the
Wisconsin national guard.

(3) ‘Any railroad corporatxon, any street or
interurban railway corporation, any grantee of a
permit to construct a- dam to develop hydroeléc-
tric -energy for sale to the public or-for the
operation of a street or interurban railway, any
Wisconsin plank or turnpike road corporation,
any-drainage corporation, any interstate bridge
corporation, or. any corporation formed under
chapter 288, laws of 1899, for any public.purpose
authorized by itsarticles of organization.

(4) Any. Wisconsin telegraph or telephone
corporation for the constructlon and: location of
itslines.

(5) -Any Wisconsin corpoxatlon engaged in
the business-of transmitting or furnishing heat,
power or electric light for the public, or any
corporation holding a valid permit issued under
s. 107.05, for the construction and location of its
lines or for ponds or reservoirs or any dam, dam
site, flowage rights or undeveloped water power.

(6) Any Wisconsin corporation furnishing
gas, electric light or power to the public, for
additions or extensions to its plant and for the
purpose of conducting tests or studies to
determine the - suitability of a site for the
placement of a facility.

(7) Any Wisconsin corporation formed for
the improvement of any stream and driving logs
therein, for the purpose of the improvement of
such stream, or for ponds oOr reservoir purposes.
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(8) Any Wisconsin corporation organized to
furnish water or light to any city or village or the
inhabitants thereof, for the ‘construction and
maintenance of its plant.

- (9) Any Wisconsin corporation transmitting
gas, oil or related products in pipelines for sale to
the publicdirectly or for sale to one or more other
corporations furnishing such gas, 011 or related
products to the public.

(10) Any rural electric co-operative associa-
tion organized under ch. 185 which operates a
rural eléctrification project to:

(a) Generate, distribute or furnish at cost
electricenergy at retail to 500 or more members
of said association in accordance with standard
rules for extension of its service and facilities as
provided in the bylaws of said association and
whose bylaws ‘also. provide for the acceptance
into' membership of:all applicants therefor who
may reside within ‘the territory in which such
association undertakes. to furnish its service,
without discrimination as tosuch applicants; or

“{b)-Generate, transmit and furnish electric
energy at wholesale to 3 or more rural electric
cooperative associations furnishing electric
energy under the conditions set forth in par. (a),
for the construction and location of its lines,
substation or generating plants, ponds or
reservoirs, any dam, dam site, flowage rights or
undeveloped water power, or for additions or
extension of its'plant and for the purpose of

conducting tests or studies to determine the
suitability of a site for the placement of a facility.

(11) Any housing authority created under ss.
66.40 to 66.404, any redevelopment authority
created under's. 66.431 or commurity develop-
ment authority cr eated unders. 66.4325.

(12) Any person operating a plant which
creates waste material which, if released without
treatment would cause stream pollution, for the
location of treatment facilities.

(13) Any corporation licensed to do business
in Wisconsin that shall transmit oil or related
products including all hydrocarbons which are in
a’liquid form at the temperature and pressure
under which they are transported in pipelines in
Wisconsin,” and shall maintain terminal or
product delivery facilities in Wisconsin, and
shall ‘be engaged in interstate or'international
commerce,-subject to.the approval of the public
service commission upon a finding by it that the
proposed real estate interests-:sought to be
'acquu ed areinthe publicinterest.

(14) The Wisconsin solid ‘waste recyclmg
author ity created under:ch. 499.

History: 1971 ¢.100s.23;1973¢. 243, 305,1975068,311”

..Cross ' Reference: See 1348 (16) for limitation: on
condemnation authority of the building commission ..

See note to 28.02, citing Martineau v. State'Conservation
Comm 46W(2d)443 175NW (2d) 206 -
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32.03 ‘When condemnation not to be
exercised. (1) The general power of con-
demnation- conferred ‘in this chapter does not
extend to property -owned by the state, a
municipality, public board or commission; nor:to
the condemnation by a railroad, public utility or
electric co-operative of the property of either a
railroad, public utility or electric co-operative
unless such power is specifically conferred by
law, provided that property not to exceed 100
feet in width owned by or otherwise under the
control or jurisdiction of a public board or
commission of any city may be condemned by a
railroad corporation for right of way or other
purposes, whenever ‘such -city by ordinance
consents thereto. This chapter does not apply to
the acquisition by municipalities of the property

of public _utilities used -and useful in ‘their

business; nor to any city of the st class, except
that every such city may conduct any condemna-
tion proceedings either under this chapter or, at
its option, under other laws applicable to such
city,

(2) Any railroad corporation or strect or
mterurban railway corporation, or pipeline
corporation may acquire by condemnation lands
or interest therein which are held and.owned by
another - railroad - corporation, -street or in-
terurban railway-or pipeline corporation. In the
case of a railroad corporation, -or street or
interurban railway corporation no such land
shall be taken so as to interfere with the main
track of the railroad first established except for
crossing, and in the case of a pipeline corporation
no such land shall be taken except for crossing or
in such manner as to interfere with or.endanger
railroad operations. .

{(3) Any public-utility corporation, or co-
operative association mentionedins. 32.02 (10),
upon securing from the. public service commis-
sion, pursuant to written application and upon
due notice to all interested parties, an order
determining. that’ lands or interests therein
sought to be acquired by the applicant are owned
by a public utility corporation’ or such rural
electric co- operative and are not then being used

by the owner for service to the public by the

public utility or” to its ' members by such co-
operative association and will not be required in
the future for such purposes to an extent and
within a period which will be interfered with by
the appropriation of. the lands or interests sought
to be.condemned; may acquire by condemnation
such Iands or interests therein. No lands, or
interests therein, belonging to a public utility
corporation or to any such co-operative associa-
tion which is being held by such owner-as a site

for anelectric generating plant, and no other

pr operty so.owned, or-any interest therein, which
is used or suitable for the developmient of water
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power; shall be subject to condemnation under
this subsection; except that an undeveloped
water power site, belonging to any such public
utility corporation or to any such co-operative
association.and which is within the flowage area
of any other undeveloped water power site, may
be condemned pursuant:to this-subsection, but
only if, upon application to it, the public service
commission, after hearing held upon notice to
such owner and all parties interested, shall by
order ‘determine the- necessity of taking:such
lands or interest therein. Such’ order shall be
subject-to review as prescribed by ch. 227. Any
condemnation of lands pursuant to this subsec-
tion shall be conducted in accordance with the
procedure. .and requirements prescribed by ss.
32.04t032.14. . .

‘ (4). The Wisconsin solid waste 1ecychng
authority may acquire by condemnation proper-
ty owned. by a municipality, as defined.in s.
499.01 (6), if such property is being utilized by
the municipality for :the -transfer, treatment,
processing, disposal or recycling of solid wastes.

(5) (a) If anvelectric utility is required to
‘obtain a certificate of public convenience and
necessity from ‘the public -service commission
under s. 196491, no right to acquire real estate
or personal property appurtenant thereto or
interest: therein for-such project by condemna-
tion shall accrue or exist unders. 32.02 or.32.075
until such a certificate of public convemence and
necessxty hasbeenissued.

(b)-This subsection does not apply to the
condemnation of a limited interest in real
property or appurtenant personal- property,
éxcept structures with foundations, necessary to
conduct tests or studies to determine the
suitability of a site-for the placemcnt ofa utlhty
fac111ty, provided that:

‘1. Such a limited interest does not run for
more than 3 years;

*2. Activities associated with such tests or

studies will be conducted. at reasonable hours
.with minimal distur bance, and the property will
be reasonably restored to its former state, upon
completion of such tests or studles and
. 3.The facﬂlty to be pIaced on such site has
béen described in an advance plan approved by
‘the public service commission under s. 196.491
(2) (1).

Hlstory 1973c 305 197Sc 68.

County lands are not subject to condemnation by-a town

absent ‘express ‘statutory authouty authonzmg such con-
demnation. 62 Atty, Gen, 64, Cr )

,32.0,4: Proc_qdure Ih condemnation. All
-acquisition of property. in this state by con-
.demnation, except -as . hereinafter provided,
commenced - after - April -6,.1960 shall be
accomplished in the following manner:
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32.05 Condemnation for. . streets,
highways, . storm . or sanitary - sewers,
watercourses, alleys, airports and mass
transit facilities. This section does not apply to
town hlghwaya created or altered under ch. 80
except as to jury trials on appeals under ss. 80.24
and 80, 25, nor to pr oceedings in cities of the 1st
class under chapter 275, laws of 1931, as
amended (Khne Law). In cities of the 1st class,
condemnation. for housing under ss. 66.40 to
66 404, or for urban rénewal under s. 66.431 may
proceed under this section or under s.32.06 at the
option of the condcmnmg authority. All other
condemnation . of property for public alleys,
streets, highways, airports, mass transit facilities
or storm sewers and sanitary sewers or
watercourses shall proceed as follows: -

.- (1) RELOCATION ORDER. The highway com-

mission, turnpike commission, county board of

supervisors (or the county highway committee
when - so authorized by said: board), county
expressway and transportation commission, city
council, village board, sewerage commission
governing metropolitan sewerage district creat-
ed by s, 5996 or s. 66.22, secretary of
transportation, a commission created by con-
tract under s. 66.30, housing authority under ss.
66.40 t0.66.404, redevelopment authority under
5. 66.431 or community. development authonty
under s. 66.4325 shall make an order providing
for the laying out, relocatxon and improvement of
the public highway, street, alley, storm- and
sanitary sewers, watercourses, mass - transit
facilities, airport, housing project or redevelop-
ment project which shall be known as the
relocation order. This order shall include a map
or plat showing the old and new locations and the
lands and interests required. A copy of the order
shall, within 20 days after its issue, be filed with

the county cletk of the county wherein the lands

are located.

(2) APrprAISAL. The condemnor shall cause
atleast one, or morein his discretion, appraisal to
be made of all property proposed to be acquu ed.
In making any such appraisal the appraiser shall
confer with the owner or-one of the owners, or his
per: sonal representative, if reasonably possible.

(2a) ‘NEGOTIATION. Before making the

jurisdictional offer provided in sub. (3), the

condemnor shall attempt to negotiate personally
with .the owner. or- one: of the owners or his
personal representative of the property sought to
be taken for the purchase of the'same. In such
negotiation - the :condemnor is authorized to
contract to pay the-items- of compensation
enumerated in ss. 32.09 and 32.19 as may be

applicable to the property in -one or more

instalments onsuch conditions as the condemnor
and property owners may agree.
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(3) JURISDICTIONAL OFFER TO PURCHASE.
Condemnor shall send to the owner, or one of the
owners of record, and to the mortgagee, or one of
the mortgagees of each mortgage of record a
notice:

(a) Stating brreﬂy the nature of the pro;ect
with reference to the relocation order and that
the condemnor in good faith intends to use the
property sought to be condemned for such public
purpose

(b) Describing the property: and the rntcrest
therein sought to be taken,

- {¢). Stating:the proposed date of occupancy
regardless ofithedate of taking,

(d) ;Stating the amount - of . compensatron
offered, itemized as to the items of damage.as set
forth in s, 32.09 and that compensation for
additionalitems of damage as set forthins. 32.19
may be claimed unders. 32.20 and will be pard if
shown to exist.

(e) Stating that the appraisal or one of the
appraisals of the property on which condemnor’s
offer is' based is available for inspection at a
specified place by persons having an interest in
the lands sought tobe acquired.

(g) Stating that the owner has 20.days from
date of completion of service upon him of the
offer, as specified in sub. (6), in which to accept

-orreject the offer.

(h) Stating that if the owner has notaccepted
such offer as provided in sub. (6) he has 40 days
from date of completion of service upon him of
the offer to commence a court action to contest
the right of condemnation as provided in sub.
(5); provided that the acceptance and retention
of any compensation resulting from an award
made prior to ‘the commencement of such an
actionshall be an-absolute bar to such action:
(i) Stating that -the owner, subject to subs.
(9) (a) and (11);will have 2 years fromthe date
of taking the property by award in which to
appeal <for -greater “compensation without
prejudice to ‘the right to use the compensation
given by the award. If the condemning authority
is'a housing authority organized under ss. 66.40
10 66.404, a redevelopment authority organized
under s. 66.431 or a community development
authority organized under s. 66.4323, the notice
shallalsostatethat inthe case of an appeal under
sub. (9) (a) the parties having an interest in the
property: who are taking the appeal may initiate
such appeal by -filing’ with the condemning
authority a letter requesting that the issue of the
amount of such compensation be determmed by
the condemnation commission.

{4) How NOTICE OF JURISDICTIONAL OFFER
1$+GIVEN. The- giving .of such -notice is a
jurisdictional requisite to a taking by condemna-
tion.- Such ‘notice may ‘be given by personal
servicein the manner-of service of a circuit court
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summons, o1 it may be transmitted by certified
mail. If service is by mail, service of the papers
shall bedeemed completed on the date of mailing
and the use of mail service shall not increase the
time' allowed . to act in. answer to or in
consequence of such service. If such owner or
mortgagee is unknown or cannot be found there
shall be published in- the county wherein the
property islocated a class 1 notice, under ch. 985,
If such owner is a minor, or an incompetent
person, the condemnor shall serve such notice
upon: the legalguardian ‘of such minor or
incompetent, and if there is no such guardian the
condemnor shall proceed under s, 32.15 tohave a
special. guardian appointed to represent such
minor or incompetent in such proceeding. The
reasonable: fees ‘of such special guardian as
approved by the court.shall be paid by the
condemnor Such' notice shall be called the

“‘jurisdictional offer”’. The condemnor shall filea
lis pendens on or within 14 days of the date of
service or. mailing of the jurisdictional offer: or
within 14 days of the date of publication if
publication is necessary. The lis: pendens shall
include a copy of the jurisdictional offer. From
the  time of such filing every: purchaser. or
encumbrancer whose conveyance or encum-
brance is not recorded or filed shall be deemed a
subsequent - purchaser or encumbrancer and
shall be bound by the terms of the jurisdictional
offer-and it shall not be necessary to serve other
jurisdictional .offers on such subsequent pur-
chaser or encumbrancer. In the:award the
condemnor may name and make payment to
parties who were.owners or mortgagees at the
time of the filing of the lis ‘pendens unless
subsequent -purchasers or encumbrancers give
written notice - to :the condemnor of - their
subsequently. acquired -interests in which event
suchparties shall be named in the award as therr
interests may appear.

(5) COURT ACIION TO CONTEST RIGHT OF
CONDEMNATION. -When an owner desires to
contest the right of the condemnot to condemn
theproperty described in the jurisdictional offer,
for any reason other than that the amount. of
compensation offered is inadequate, such owner
may within 40 days from the date of personal
service of the jurisdictional offer or within 40
days from the date of postmark of the certified
mail letter transmitting such offer, or within 40
days after date of publication of the jurisdiction-
al offer as to persons for whom such publication
was necessary and was . made, commence an
action in the circuit court of the county wherein
the propertyislocated, naming the condemnor as
defendant. Such action shall be the only manner
in'which any issue other than the amount of just
compensation, or other than proceedings to
perfect title as provided in'ss.. 32:11 and 32.12,
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may be raised pertaining to the condemnation of
the property described in the jurisdictional offer.
The trial of the issues raised by the pleadings in
such action shall be given precedence over all
other actions in said court then not on trial. If the
action is not commenced within the time limited
the owner or-other person having any interest in
the property shall be forever barred from raising
any such objection in any other manner. Nothing
in this section shall be construed to limit in any
respect the right to determine the necessity of
taking as conferred by s. 32.07 nor to prevent the
condemnor from proceeding with. condemnation
during the pendency of the action to contest the
right to.condemn. If the final judgment of the
court is that the condemnor cannot condemn the
property described in the jurisdictional offer, the
judgment shall also award the owner such sumas
will in the opinion of the court reimburse: the
owner for reasonable costs, disbursements and
expenses including reasonable attorney and
engineering fees actually incurred because of the
action of the condemnor, but the judgment shall
not, in addition thereto, award the owner taxable
costs and disbursements pursuant toch. 814.

(6) ACCEPTANCE OF JURISDICTIONAL OFFER.
The owner has 20 days from the date of personal
service of the jurisdictional offer or 20 days from
the date of postmark of the certified mail letter
transmitting such offer, or if publication of the
jurisdictional offer was necessary and was made,
20 days after the date of such publication, in
which: to accept the jurisdictional offer unless
such time is extended by mutual written consent
of the condemnor and condemnee. If such offer is
acceépted, the transfer of title shall-be accom-

plished within 60 days after acceptance includ--

ing payment of the consideration stipulated in
such offer. If the jurisdictional offer s rejected in
writing by all. of ‘the: ‘owners-of record the
condemnor may proceed to make an award
forthwith. At any time prior to acceptance of the
jurisdictional offer by the condemnee the same
may be withdrawn by the condemnor.

(7)) AWARD OF COMPENSATION. If the owner
hasnot accepted the jurisdictional offer within
the' periods limited in sub.- (6) orfails to
consummate an acceptance as provided therein,
the condemnor may make an award of damages
in the mannerand sequence of acts as follows:

-(a) The award shall be in writing. It shall
state that it is nade pursuant to relocation order
of (name of: commission, .authority, board. or
council having jurisdiction to make the improve-
ment). No. ....dated: ... filed in.the office of the
County Clerk, County of'..... It shall name all
persons having an’ interest of record. in.the
property takenand may name:the other persons.
It :shall. describe such. property::by - legal
description and state the interest therein.sought
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to. be condemned -and the date when actual
occupancy of the property: condemned will be
taken by condemnor. The award shall also state
the compensation for the taking which shall be
an amount at least equal to the amount of the

jurisdictional offer. The award shall state that

the condemnor has complied with all jurisdie-
tional requirements. An amended award for the
purpose of correcting errors wherein the award
as recorded differs from the jurisdictional offer
may be made, served and recorded as provided
by this section.

(b). Copy of such award shall be served on or
mailed by certified mail to all persons named
therein. If any such person cannot be found or his
addressis unknown, the award shall be published
in the county wherein the property is situated as
a class 3 notice, under ch. 985, and completed
publication asshown by affidavit shall constitute
proper service. Such award shall be known asthe
“pasicaward”.

(¢) When service of the award has been
completed, and after payment of the award as
provided in par. (d), the award shall be recorded
in the office of the register of deeds of the county
whetein the property is located. Thereupon title
in fee simple to the property described in the
award, or the lesser nght in property acquired by
the award shall vest in the condemnor as of the
time of recording. The date of such recording is
the “date of evaluation” and also the-“date of
taking”. '

Note: Par. (c) is printed as amended by chapter 410, laws of
1975. An earlieramendment by chapter 311, laws of 1975, is not
shown. See the Preface section 6 (c) for the printing rule
followed.

(d) Onor before said date of takmg, a check,
naming the parties in interest as payees, for the
amount of theaward less outstanding delinquent
tax liens, proportionately allocated as in division
in redemption under ss. 74.06, 74.32 and 75.01
when necessary and less prorated taxes of the
same. year, if. any, hkew1se proportxonately
allocated when. necessary against the property
taken, shall at the option of the condemnor be
mailed by cértified mail to the-owngér or-one of
the owners of record or be deposited with the
clerk of the circuit court of the county for the
benefit of the persons ‘named in the award. The
persons.entitled thereto may receive their proper -
shate of such award by petition to and order of
the circuit-court of the county. Such petition
shall be filed w1th the clerk of such court without
fee.

(8) WRII OF- ASSISTANCE LIABILITY. FOR
WASTE; RENT, If-all jurisdictional requirements
necessary. ‘to making the award have been
complied with and. if the amount of such-award
hasbeen paid or tendered as required; thecircuit
court ‘of -the ¢ounty wherein such property. is
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located shall upon 48 hours’ notice of hearing of
a petition therefor, grant a writ of assistance to
the condemnor to be put in possession of such
interest in the property condemned as is taken by
the award. Any person occupying the property
after title has vested in the condemnor shall ‘be
liable to the condemnor for all waste committed
or allowed by such occupant during such
occupancy, and shall also, at the condemnor’s
option, be - liable to pay to -condemnor ‘4
reasonable rental of land improved by buildings
for all-periods of occupancy after the date of
taking or the date of occupancy indicated in the
jurisdictional offer, whichever is later.

(9) APPEAL FROM AWARD BY OWNER OR
OTHER PARTY IN ‘INTERESI. (a) Any party
having an interest in the property condemned
may, within 2 years after the date of taking,
appeal- from the award, except as hereinafter
limited by applying to the judge of the circuit or
county court of the county wherein the property
is -located for assignment to a commission of
county condemnation commissioners as provid-
ed in s, 32.08, except that if the condemning
-authority is a housing authority organized under
$5.66.40 to 66.404, a tedevelopment authority
organized under s. 66.431 or ‘a community
.development authority organized under s.
66.4325, the appeals may be initiated by filing
with the condemning authority a letter request-
ing’ that the- issue of the amount of such
compensation be determined by the condemna-
tion -commission. The condemning authority
shall, upon receipt of such letter, apply to the
judge of the circuit or county court of the county
wherein the property is located for assignment to
a commission of county condemnation commis-
sioners as provided in s. 32.08. Such application
shall contain ‘a description of the property
condemned and ‘the names and last known
addresses of all parties in interest but shall not
disclose the amount of the jurisdictional offer
nor the amount of the basic award. Violation of
this prohibition shall nullify such application.
Notice of such-application shall be given to the
clerk of the court and to all other persons other
than the applicant who were parties to theaward.
Such notice may be given by certified mail or
personal service. Upon proof of such service the
judge shall forthwith make such assignment.
Where one party in interest has appealed from
the award, no other party in interest who has
been served with a notice of such appeal may
take a separate appeal, but may join in the appeal
by serving notice upon the condemnor -and the
appellant of the party’s election to do so. Such
notice shall be given by certified mail or personal
service within 10 days after receipt of notice of
the appeal and shall be filed with the clerk of the
court. Upon failure to give and file such notice all
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other parties of interest shall be deemed not to
have appealed. The result of such appeal shall
not affect -parties who have not joined in the
appeal as hereinabove provided. In cases
involving more than one party in interest with a
right to appeel, the first of such parties filing an
appeal under this subsection or under sub. (11)
shall determine whether such appeal shall be
under this subsection or under sub. (11). No
party in interest may file an appeal under this
subsection if another party in interest in the same
lands has filed a prior appeal complying with the
requirements of sub. (11). Thereafter  the
procedure shall be as prescribed in 5. 32.08. In
cases involving multiple ownership or interests in
lands taken the following rules shall alsoapply:

. 1. Where all parties having an interest in the
property taken do not join in an appeal, such fact
shall not change the requirement that a finding
of fair market value of the entire property taken
and damages, if any, to the entire property taken,
shall bé made in determining compensation.
Determination of the separate interests of
parties havingan interest in property taken shall,
in cases of dispute, be resolved by a separate
partition action as set forth herein.

2. In cases where the amount of the award
appealed from is increased on appeal, such
amount shall be paid by the condemnor making
tender of the amount to one of the appellant
owners or appellant parties of interest in the
same manner governing the tender of a basic
award. In event a determination on appeal
reduces the amount of the appealed award those
parties who joined in the appeal shall be liable,
jointly and severally, to the condemning
authority.

3. When the owners or parties having an
interest in land taken cannot agree on the
division of an award, any of such owners or
parties of interest may petition the circuit court
for the county wherein the property is located for
partition of the award moneys as provided in s.
820.01. When the tender of an award is refused,
the condemning authority may pay the award to
the clerk of the circuit court for the county
wherein the property is located and no interest
shall accrue against the condemning authority
for moneys so paid.

(b) If the commission’s award exceeds the
basic award the owner shall recover the excess
plusinterest thereonuntil payment from the date
of taking less a period which is 14 days after the
date of filing the commission’s award. If the
commission’s award isless than the basic award,
the condemnor shall recover the difference with
interest until payment from the date of taking.

“(¢) All sums due under this subsection shall
be paid within 70 days after date of filing of the
commission’s award unless within such time an
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appeal is taken to the circuit court. In the event
such appeal is later dismissed before trial such
payment shall be made within 60 days after the
dismissal date.

(d) 'In the event.-the award of the county
condemnation commissioners is lower than the
basic award and tender of the basic award has
been accepted by an owner, the condemnor shall
have a lien against such owner for the amount of
the difference: The lien shall give the name and
address of the owner or owners, refer to the basic
award and the award on appeal and state the
difference’in amounts. The lien may be filed in
the office of the register of deeds and when so
filed shall attach to all property of the owner
presently.owned or subsequently acquired in any
county where such lien is filed. Such lien shall
remain-in force with interest until satisfied of
until it is set aside by-a judgment of the circuit
courtinan action pursuant tosub. (10).

'(10) APPEAL FROM COMMISSION’S AWARD TO
CIRCUIT COURT. (a) Within 60 days after the
date of filing of the commission’s award, any
party to the proceeding before the commission
may appeal to the circuit court of the county
wherein the property is located. Notice of such
appeal shall be given to the clerk of the circuit
court and to all persons other than the appellant
who ‘were parties to the proceeding before the
commissioners. Notice of appeal may be givén by
certified mail or by personal service. The clerk
shall thexeupon enter the appeal as an action
pending in said Court with the condemnee as
plaintiff and the condemnor as defendant. It
shall thereupon proceed asan action in said court
subject to all the provisions of law relating to
actions brought therein and shall have
precedence over all actions not then on trial. The
sole issues to be tried shall be ‘questions of title, if
any, under $s.32.1Tand 32.12 and the amount of
just compensation to be paid by condemnor. It
shall"be tried by jury unless waived by both
plamtlff and deféndant, Neither the amount of
the jurisdictional offer, the basic award, nor the
award made by the commission shall bedisclosed
tothej Jury durmg such trial.

(b) The court shall enter ]udgment for the
amount found to be due after giving effect to any
amount paid by reason of a .prior award. The
;udgment shall include legal interest on the
amount so found due from the date of takmg if
judgmentis forthe, condemnor, and from 14 days
after the date of taking if judgment is for the
condemnee. Costs shall be allowed pursuant to's.
814. 02 (2).If the appeal was by the condemnor
and if the amount of just.compensation found
under par. (a) exceeds the amount of the basic
award the condemnee shall be, deemed. the

successful paxty” unders.814, 02(2) ’
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(c)- All moneys due under- this subsection
shall be paid within 60 days after entry of

judgment unless within such period an appeal is

taken by any party tothe supremecourt. -

(11) WAIVER OF HEARING BEFORE COMMIS-
SION; APPEAL TO CIRCUIT COURT AND JURY. The
owner of any interest in the property condemned
named in the basic award may elect to waive the
appeal procedure specified in:sub. (9) and
instead, within 2 years after the date of taking,
appeal to the circuit court of the county wherein
the property is located. The notice of appeal shall
be served as provided in sub. (9):(a). Filing of
the notice of appeal shall constitute such waiver.
The clerk shall thereupon enter the appeal as an
action pending in said court with the condemnee
as.plaintiff and the.condemnor as defendant. It
shall proceed as an action in:said courtsubject to
all-the provisions. of law. relating to actions
originally brought therein and. shall have
precedence. over all. other: actions not then on
trial. The soleissues to be tried shall be questions
of title, if any, under ss. 32.11 and 32.12 and the
amount of just compensation to be paid by
condemnor. It shall be tried by jury unless
waived by both plaintiff and defendant. The
amount of the jurisdictional offer or basic award
shall not. be disclosed to the jury during such
trial. Where one party in interest has appealed
from the award, no other party in: interest who
has been served with notice of such appeal may
takea separate appeal but may join in the appeal
by. serving notice upon the condemnor and the
appellant of his election to do so. Such notice
shall .be. given by certified mail or personal
service within 10 days after receipt of notice of
the appeal and shall be filed with the clerk of
court. Upon failure to give-such notice such
parties shall be, deemed not to. have appealed.
The appeal shall not affect parties who have not
Jjoined in the appeal as her{em provided. In cases
involving more than one-party in interest with a
right to appeal, the first of such parties filing an
appeal under sub. (9) or under this subsection
shall determine whether such appeal shall be
under sub. (9).or duectly to the circuit court as
here provided. No party in interest may file an
appeal under this subsection if another party in
interest in the same lands has filed a prior appeal
complying with the requirements of sub. (9). In
cases involving mulnple ownership.or interests in
lands taken the provisions of s.32.05.(9) (a) 1,2
and 3 shall govem

(a) If the jury . verdict as approved by the
court does not exceed the basic award, the
condemnor shall -have judgment against the
appellant for the difference between. the jury
verdict and the amount of the basxc award, plus
interest on the amount of such difference from
the date of taking, plus condemnox s taxable
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statutory costs and drsbursements pursuant.tos.
814.02(2). .

. (b) If the jury verdrct as. approved by the
court exceeds the basic award, the appellant
shall -have judgment for the amount of such
excess plus legal interest. thereon. to date-of
payment in full from that date which is 14 days
after the date of taking, plus statutory taxable
costs.and disbursements. pursuant to s.. 814,02

(2). »
(c) All moneys payable under this subsection
shall be paid within 60 days after entry of
judgment unless within such period an appeal is
takento the supreme court.

(12) BEFECT OF DETERMINATION. OF- COM-~
PENSAIION . BY. THE - COURT .WHERE. . JURY
waLVED, If the action is tried by the court upon
waiver of a jury the determination of the amount
of damages by the court shall be considered in
liew of the words “juryverdict as approved by the
court”, where such- language occurs -in -this
sectron

{13) APPEAL 10 .SUPREME COURT. Either
party ‘may appeal to-the. supreme court within 6
months after date of notice of entry of. crrcurt

court judgment;
- History: 1971244, 287, 307 1973c 244 Sup Ct Order,
67W(2d) 773:1975¢ 218 311,410,421

Interest is to be calculated from 14 days-after ‘the taking if
judgment is for the condemnee rather than from taking to 60
days after trial, where entry of judgment was delayed for
another 3 years. Crown Zellerbach Corp. v, Milw! City Dev
Dept. 47W (2d) 142, 17TNW (2d) 94

Where notice of appeal from a condemnatron award was
not served on the condemnor the appeal is not pérfectéd ' In
making an assrgnment tothe condemnation commissioners the
judge-is acting in an administrative’ capacity. State -ex rél
Milw. County Exp. Comm. v Spenner, 51 W (2d) 138, 186
NW(2d)298. :

; Where plaintiffs sold.2 parcels of Iand but reserved a strip
between them. for street purposes. and .the state .then
condemned the strip for a street, the taking was total and no
special benefits to the ldnd already sold could be tonsidered .
Renkv. State, 52 W (2d) 539,191 NW.(2d) 4

When the record owner of property is deceased, the
jurisdictional offer may properly-be served on the heirs, and
any objection may be raised only by. action-under (5) A
motion to quash the proceeding is not sufficient. Area Bd. of
gg?gonal T:-& A Ed.v. Saltz, 57 W (2d) 524, 204 NW

. (11). (¢) does not govem the trme wrthm which an-appeal
may be taken to the supreme court. Weiland v Dept. of
Transportation, 62 W-(2d) 456,215 NW (2d) 455.

The requirement of (10)-(a), of service of notice of appeal
by personal service or by certified mail is not met by service
through regular mail. Big Valley Farms, Inc . Public Service
Corp.66 W(2d) 620,225 NW (2d) 488,

Scale drawings of a proposed sewer line as it traversed the
condemnee’s propertywas sufficient to comply with (1).
ér(r)gallsv VrllageofWalworth 66'W (2d) 773, 226 Nw (2d)

See note to 814 04 crtmg 61 Atty Gen 114 concemmg
interest on vérdict:

Towards success.in eminent: domam litigation Southwrck :

1973WBBNO 5.

32.06 Condemnatlon procedure in other
than highway, etc., matters. The procedure in
condemnation .in all ‘matters except streets,
hrghways, storm .. or sanrtary sewers,
watercourses, alleys and airport acqursrtrons,

EMINENT DOMAIN 32.06

acquisitions under chapter 275, laws of 1931, as
amended (Kline Law), acquisitions under ch.
157, and. acquisitions under ch. 197, shall be.as
follows:

(1) DETERMINATION OF NECESSITY OF TAK-
ING. The :necessity of the taking. shall be
determined as providedins. 32.07... :

(2) ApprraisaL: The condemnor shall cause
at least one (or more'in his-discretion) appraisal
to be made of the property proposed to be
acquired. In making any such appraisal the
appraiser shall confer with the owner.or.one of.
the owners, or. his personal representative; rf
reasonablypossrble :

(2a) AGREED PRICE; Before makrng the

‘]_unsdrctronal offer ,provrded in _sub. (3). the

condemnor shall attempt to negotiate personally
with- the. owner or. one of -the owners or his
per sonal representative of the property sought to
be taken for the -purchase of the same. In such
negotiation the condemnor may contract to pay
the, items of compensation enumerated .in ss.
32.09 and 32.19 where shown toexist. - ..

- (3) MAKING JURISDICTIONAL OFFER. The
condemnor shall make and serve the jurisdiction-
al offer. and notice in the form (insofar as
applrcable) and manner of service provided in's.
32.05.(3) and (4); but lis pendens shall not be
filed until date of petition under sub. (7). The
offer shall state that if it is not accepted within 20
days, the. condemnor may petition for a
determination of just compensation by county
condemnatron commissioners and that.either
par ty may appeal from the award of the county:
condemnation commissioners to thecircuit court
within 60 days asprovidedinsub, (10);. " - -

.- (4) RIGHT OF MINORS ANDINCOMPETENTS. If
any-person having:an ownership interest in the
property proposed to be.condemned is a-minor or
anincompetent person, a-special guardian shall
be appointed for him pursuant tos. 32.05 (4): -

(5) COURT AGIION TO CONIESI-RIGHT OF
CONDEMNAIION “When -an..owner desires to
contest the right of the condemnor-to.condemn
the property described.in the jurisdictional offer
for any reason other than that the amount of
compensation offered is inadequate, such owner
may within 40 days from the date of personal
service of the jurisdictional offer or within. 40,
days from the date of postmark of the certified
mail letter transmrttrng such offer or.within 40
days after date of publrcatron of the j jurisdiction-
al.offer as to persons for whom such publrcatron
was necessary. and was made, commence an
action in the circuit court of the county wherein
the property is located, naming the condemnor as
defendant. Such action shall be the only manner. -
in which any issue other than the amount of just
compensatron or other. than proceedings- to
perfect title.under ss. 32.11 and 32.12:may be
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raised peftaining to the condemnation of the
property described in' the jurisdictional offer.
The trial of the issues raised by the pleadings in
such action shall be given precedence over all
other actions in said court then not on trial. If
such action is not commenced within the time
limited the owner or other person having any
interest in the property shall be forever barred
from raising any such objection in any other
manner. The commencement of an action by an
owner under this subsection shall not prevent a
condemnor from filing the petition provided for
in sub. (7) and proceeding thereon. Nothing in
this subsection shall be construed to limit-in any
respect the right to determine the necessity of
taking as conferred by s. 32.07 nor to prevent the
condemnor from proceeding with condemnation
during the pendency of the action to contest the
right to condemn. This section shall not apply to
any ownet who had a right to bring a proceeding
pursuant to s. 66.431 (7) prior to its repeal by
chapter 526, laws of 1961, effective on October
7, 1961, and, in lieu of this section, 5. 66.431 (7)
as it existed prior to such effective date of repeal
shall be his exclusive remedy.

--(6) ACCEPTANCE OF JURISDICTIONAL OFFER.
The owner-has 20 days from the date of personal
service of the jurisdictional offer or 20 days from
the date of postmark of the certified mail letter
transmitting such offer or 20 days from the date
of filing the final judgment order or remittiturin
the -circuit ‘court of the county in an action
commenced under sub. (5), if the judgment
permits the taking of the land, in which to accept
the ‘jurisdictional offer and deliver the same to
the condemnor. If the offer is accepted, the
transfer of title shall be accomplished within 60
days after acceptance including payment of the
consideration stipulated in such offer unless such
time is extended by mutual written consent of the
condemnor and condemnee. If the jurisdictional
offer is rejected in writing by all of the owners of
record the condémnor may proceed to petition in
condemnation forthwith. If the owner fails to
convey the condemnor may proceed as hereinaf-
ter set forth. "

- (7) PETITION FOR CONDEMNA IION PROCEED-
INGs. If the jurisdictional offer is not accepted
within: the periods limited in sub. (6) or the
owner fails to consummate an acceptance as
provided in sub; (6), the condemnor may present
a verified petition to the judge of the circuit or
county éourt of the county in which the property
to be taken is located, for proceedings to
determine thé necessity of taking, where such
determination is réquired, and the amount of just
compensation. Such petition shall state that the
jurisdictional offer required by sub. (3) has been
made and rejected; that it'is the intention of the
condemnor in good faith to use the property or
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right thérein for-the specified purpose. It shall
name the parties having an interest of record in
such property as near as may be and shall name
such parties who are minors or persons of
unsound mind or unknown. Such petition may
not disclose the amount of the jurisdictional
offer, and if it does so it shall be a nullity. Such
petitionshall be filed with the clerk of such court.
Notice of such petition shall be given as provided
ins. 32.05 (4) toall persons having an interest of
record in such property, including the special
guardian appointed for minors or incompetent
persons. A lis pendens shall be filed on the date of
filing the petition. The date of filing the lis
pendens shall be the “date of evaluation” of the
property for the purpose of fixing just compensa-
tion, except that if the property is to be used in
connection with the construction of a facility, as
defined under s. 196.491 (1), the “date of
evaluation” shall be the date that the first
advance plan identifying such property as a site
or route under s. 196.491 (2) (a) 3 is filed with
the public service.commission, or the date which
is 2 years prior tothe date the certificate of public
convenience and necessity is issued for the
facility, whichever is earlier. The hearing on the
petition may not be earlier than 20 days after the
date of -its filing unless the petitioner has
acquired possession of such land pursuant to s.
32.12 (1) in which event this hearing is not
necessary. If the petitioner is entitled to condemn
the property or-any portion thereof the judge
shall forthwith assign the matter to the chairman
of the county condemnation commissioners for
hearing pursuant to s. 32.08. An order by the
judge determining that the petitioner does not
have the right to condemn or refusing to assign
the matter to the chairman of the county
condemnation commissioners may be appealed
directly to the supremecourt.

~ (8) CowmmissioN HEARING. Thereafter the
commission shall proceed in the manner and
with the rights and duties as specified in 5. 32.08
to hear the matter and make and file its award
with the clerk of the circuit court, specifying
therein the property-or interests therein taken
and the compensation allowed the owner, and the
clerk shall give certified mail notice with return
receipt requested of such filing, with a copy of
theaward tocondemnor and owner. .

(9) ABANDONMENT OF PROCEEDINGS; OR
PAYMENT OF AWARD. (a) The condemnor must
within 30 days. after the-date of filing of the
commission’s award, if it desires to abandon the
proceeding, petition the judge of the circuit court
of the county wherein the property is situated,
upon 5 days’ notice by certified mail to the
owner, for leave to abandon the petition for
taking. The circuit judge shall grant such
petition upon such terms as he deems just, which
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terms may include reasonable expert witness fees
incurred by condemnee for not to exceed 3 expert
witnesses and a reasonable attorney’s fee both as
approved by the judge. Upon payment of such
amount into court for the benefit of the owner,
the judge shall make a formal order discontinu-
ing said proceeding which order shall be
recorded in the ]udgment book of the court after
the record of the commission’s award. The order
shall operate to, drvest any title of condemnor to
the lands involved and to automatrcally dis-
charge thelis pendens.’ .

(b) If condemnor does not elect to abandon
the condemnation proceeding as provided in par.
(a), it shall within 70 days after the date of filing
of the commission’s. award, pay the amount of
the award, plus legal interest from the date of
taking but less dehnquent tax liens, proportion-
ately allocated as in division in redemption under
ss. 74.06, 74.32 and 75. .01 when necessary and
less prorated taxes of the year of taking, if any,
likewise proportxonately allocated when neces-
sary, to the owner and take and file his’ receipt

“therefor with the clerk of the circuit court; or at

the option of the condemnor pay the same into
_the office of the clerk of the circuit court for the
benefrt of the parties havrng an interest of record
on the date of evaluation i in the property taken
and grve notice thereof by certified mail to such
parties: If the condemnor pays the amount of
said award within 14 days after the date of filing
of the commission’s award, no interest shall
accrue. Title to the property taken shall vest in
the condemnor upon the filing of such receipt or
the makmg of such payment.

(c) Condemnor shall. have the right .. to
possession on thedate of payment of the award as
hereinabove provided, or as  provided by an order
of the court entered under s. 32.12, or on such
later date as he has specrfred in the jurisdictional
offer. If the condemnor is denied such right of
possession he may upon 48 hours’ notice to the
occupant apply.to the circuit court for-a writ of
assistance. to put him in. possession, and if the
condemnor has complied with all jur isdictional
requrrements the court shall grant. such writ.
Any per son occupying the property after title has
vested in the condemnor shall be liable to the
condemnor for all waste commrtted or allowed
on the lands condemned after the date of such
vesting of title, An occupant of said lands after
said_date of vestrng of title or ‘the date of
occupancy indicated in the jurisdictional offer,
whichever is later, if said lands are 1mproved by
buildings, shall be liable to condemnor at ‘his
option for the reasonable r ental of said Iands

"(10) APPEAL TO CIRCUIT COURT. Wrthrn 60
days after the date of filing of the commrssron s

award either condemnor or owner may appeal to
the crrcurt court by grvrng notrce of appeal to the

EMINENT DOMAIN 32.06

opposite party and tothe clerk of the circuit court
as provided in s, 32.05 (10). The clerk shall
thereupon enter the appeal as an action pending
in said court with the condemnee as plaintiff and
the condemnor as defendant, It shall thereupon
proceed as an action in said court subject to all
the provisions of law relating to actions brought
therein, but the only issues to be tried shall be
questions of title, if any, as provided by ss. 32.11
and 32.12 and the amount of just compensation
to be paid by condernnor and it shall have
precedence over all other actions not then on
trial. It shall be tried by jury unless waived by

‘both plaintiff and defendant. The amount of the

jurisdictional offer or of the commission’s award
shall not.be disclosed to the ]ury durmg such
trial. :

(a) If the jury verdict as approved by the
court exceeds the commission’s award the owner
shall have judgment increased by the amount of
his statutory taxable costs and disbursements,
together with' legal interest from the date title
vests in condemnor to date of entry of judgment
on the excess of the verdict over the compensa-
tionawarded by the commission.

(b) If the jury verdict as approved by the
court does not exceed the commission’s award
the condemnor shall have judgment against the
owner for thedifference between the verdict and
the amount of the commission’s award with legal
interest. on . such difference from the date
condemnor paid such award, plus condemnor’s
statutory taxable costs and disbursements.

. (c) If the jury ver dict asapproved by the court
exceeds the amount of the jurisdictional offer,
the condemnor may within 40 days after filing of
such verdict petition . the court for leave to
abandon the proceedrng and thereafter sub..(9)
(a) shallapply.
~ (d) All judgments requrred to be paid shall be
paid within’ 60 days. after entry of judgment
unless wrthm this period appeal is taken to the
supreme court or unless. condemnor has petition-
ed for and been granted an order abandomng the
condemnatron proceeding, Otherwise such judg-
ment shall bear interest from the date of entry of
judgment at the rate of 10% .per annum until
payment,

A 11) 'WITHDRAWAL or COMPENSAHON PAID
INIO COURT; BOND. If erther party- appeals from
the award of the’ commrssron, the owner shall not
be entitled to receive the amount of compensa-
tion pard into court - by condemnor unless the
owner files with the cletk of the court a. Surety
bond executed by a hcensed corporate surety
company in'an amount equal to one-half of the

commission’s award conditioned to pay.to the

condemnor any sums together ‘With interest and
costs as allowed by the court, by which the award
of the. commrssron may be drmrmshed
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(12) EFFECY OF DETERMINATION OF COM-
PENSATION BY THE COURT WHERE JURY
WAIVED. If the action is tried by the court upon
waiver of a jury, the determination of the amount
of the damages by the court shall be considered
in lieu of the words “jury verdict as approved by
the court” where such language occurs. 1n th1s
sectlon '

(13) APPEAL 10 SUPREME COURI. Either
party may appeal to the supreme court within 6
months after date of notlce of entry of circuit
court Judgment

History: 1973 ¢ 244 1975¢.68,410,422.

A failure to negotiate is not shown where condemnor made
an offer based ona competent appraisal which was lower than
condemnee had already rejected and condemnee refused to
make a counter proposal. Heno v. Natural Reséurces Bd. 53
W (2d) 157,192NW (2d) 104

A news report of the amount of the j jurisdictional offer does
not invalidate the proceedings where the record does not show
that -the condemnation commission knew of it -or--was
influenced. by it. Herro v, Natural Resources Bd. 53 W (2d)
157,192NW (2d) 104.

Costs may ‘not be recovered ‘where. condemnation
proceedings are stopped by:court order. Martineau v. State
Conservation Comm. 54 W (2d).76, 194 NW (2d) 664.

The issues of title and nav1gab1h ‘were entirely collateral
to the amount of compensation hen'the condemnation
proceeding was terminated, the issues collateral thereto were
likewise dismissed. Martineau v. State Conservation Comm
66 W (2d) 439,225NW-(2d)613

32.07 ‘Necessity, determination of. The
necessity of the takmg shall be determmed as
follows: :

(1) A certificate of public convenience and
necessity issued unders. 196.491 shall constitute
the determination of the necessity of the taking
for any lands or interests described in the
certificate.

(1m) When an advance plan submitted
under's. 196.491 has been apploved by the public
service commission, the submitting utility shall
determine the necessity of taking limited
interésts for the purpose of conducting tests or
studies unders. 32,02 (6) and (10) (b) inrealor
personal property described in the plan,

(2) If application is by the state or any
¢ommission, department, board or other branch
of state government; or by a city, village, town,
county, board commission, public' officer,
commission created by contract under s. 66.30,
redevelopment authority created under 's.
66.431, solid waste recycling authority credted
underch, 499 or housmg authority created under
$s. 66.40 to 66.404; or by a soil and water
conservation district created under ch.'92; or for
the right-of-way of a railroad or a street or
interurban railway up to 100 feet in width; or a
telegraph telephone or other electric line; or for
the nght -of-way for a gas pipeline, main or

serv1ce, or for easements for the construction of

any elevated structure or subway for railroad,
street ~or - interurban “railway purposes, the
petitioner shall determine necessity.

conveyance
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(3) In all other cases, the judge shall
determine the necessity. '

(4) The determination of the public service

commissiori of the necessity of taking any

undeveloped water power site made pursuant to

§.32.03 (3) shall be conclusive
HlstOIy 1973 ¢ 305; 1975(; 68.

32.075 Use after condemnatlon Whenever
the - public service commission has made a
finding, either with or without hearing, (1) that
it is reasonably certain it will be necessary for a
public utility, as defined in ch. 196, to acquire
lands or interests therein for the purpose of the
of ~ telegraph and telephone
messages, or for the production, transformation
or transmission of électric ener gy for the pubhc
or for nght of way for a gas pipe line, main or
service, ‘and (2) that such public utility is
unlikely to commence constr uction of its
facilities upon such lands within 2 years of such
fmdmg, such public utility may file its petition
and procéed with condemnation as prescribed in
s. 32.06 and no further determination of
necessity shall be required. When the lands to be
condemned  under the provisions hereof are-
needed for rights of way for telegraph, telephone
or electric lines or pipe lines, it shall not be
necessary that the partlcular parcel or par cels of
land be described in the commission’s finding,
but it shall be sufficient that such finding
described the termini of any such lines and the
general direction or course of the lines between
the termini; but when the utility files its petition
under s. 32.06 it shall specifically describe
therein the lands to be acquired. Notwithstand-
1ng the completion of the condemnation proceed-
ings and the payment of the award made under
this chapter, the owner may continue to use the
land until such time as the utility constructs its
facilities thereon.

32.08 Commissioner “of condemnation.
( 1) The office of commissioner of condemnation
is created. In countles havmg a population of less
than 100,000 there shall be 6 commissioners; in
counties having a population of 100,000 or more
and less than 500,000 there shall be 9
commissioners; in counties having a populatlon
of 500,000 or more there shall be 12 commission-
ers. Each such commissionér must be a resident
of the county or of an adjoining county in the
same judicial circuit prior to his appointment
and remain so during his term of office. Not
more than one-third of such commissioners shall
beattorneys at law, hcensed for actlvc practice in
this state.

(2) Such commissioners shall be appointed
by the circuit judge or judges of the circuit court
for such county and may be removed by said
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judge. or. judges at their- pleasu-re‘, Where any
county has more than one. circuit judge, the
affirmative vote of a majority of such judges
shall” be necessary to an appointment or.a
removal, All appointments and removals shall be
filed with the clerk of the circuit court for the
county., Each commissioner shall take and file
the off1c1a1 oath. The first appointments after
April 6, 1960 shall be made for staggered terms
of 1,2 and 3 years as fixed by the circuit judge.
Thereafter all appointments shall be made for 3-
year terms. Vacancies shall be fllled for the
remamdex of the unexpxred term.

(3) The commissioners in each county shall
annually elect one of their number as chairman,
and he shall select and notify the commissioners
toserve oneach comm1ss1on of 3 requu ed tositin
condemnat1on

(8) Commlssxoners shall receive no salary
but shall be compensated for actual service at an
hourly rate to be fixed by the county board of
-such. county .Commissioners shall also receive
‘mileage at 7 cents per mile for necessary and
direct round trip travel from their homes to the
place where - the - condemnation. commission
conducts its heanngs The chair man of the
county commission shall receive such reasonable
sum, computed at the hourly rate as fixed by the
county board, as shall be allowed by the circuit or
county. judge having, jurisdiction over the
hearing, for his administrative work in selectmg
and notifying the commissioners to serve in such
condemnation hearmg and his necessary out-of-
pocket expenses in connection therewith.. All
such compensation and expenses shall be paid by
the condemnor on order approved by-the circuit
or county judgeasthecasemaybe. .

(5) Ifthe petitioner.unders. 32.06 is entltled
to condemn the property or any portion thereof
or interest therein, the circuit or county judge
having jurisdiction of such petition, or to whom
an’. appllcatlon for county commissioner of
condemnation review is taken from a highway
taking award, shall assign.the matter to the
chairman of the’ county condemnatlon commis-
sioners who shall within 7 days select 3 of said
commissioners to serve as a commission. to
ascertain the compensation to be made for the
taking, of the property or rights in property
sought to be condemned, fix the time and place of
the hearing before the commission, which time
shall not.be less than 20 nor more than 30 days
from such assignment. date, and notify. the
partxes in interest thereof. The judge’s order of
assignment shall be accompanied by a copy of
the petition for. condemnation. Notice shall be
given to each interested person. or, where such
persons have appeared in the proceeding by an
attorney then to such attorney, by certified mail
with return receipt requested, postmarked. at
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least 10 days.-prior to the date of hearing. If any
party.cannot be found and has not appeared in
the proceedings-a class™3 . notice -shall .be
published, under ch. 985, in the community
which the chairman of the condemnation
commission directs. Costs of notification shall be
paid. by the petitioner upon certlflcatlon by the
comrmssmn chairman.

(6) (a). At the hearmg the commissioners

tshall f1,rst,v1e,w the property sought to be
condemned and then hear all evidence desired to

be produced. The condemnee shall present his
testimony first and have the right to close. In
conducting said hearing the commission shall
not be bound by common law or statutory rules of
evidence. It shall admit all testimony having
reasonable probative_ value, but shall exclude
immaterial, melevant and unduly repetitious
testimony. The amount of a prior jurisdictional

'offex or award shall not be disclosed to the

commission. It shall give effect to the rules of
privilege recognized by law. Basic principles of
relevancy, matenallty and probative force, as
recognized in equitable proceedings, - shall
gOvem the proof of all questions of fact. The
commission may on its ‘own motion adjourn such
hearmg once for not more than 7 days, but may
by stipulation of all parties grant other
adjournments. A majority of the commissioners,
being present, may determine all matters.

(b) If either party desires that the proceed-
ings by the commission be transcribed, the
commission may order the same and the
applicant shall pay the cost thereof. Within 10
days after the conclusion of such hearing the
commission shall make a written award specify-
ing therein the property taken and the compensa-
tion, and file such award w1th the clerk of the

eircuit court, who shall causea ‘copy thereof to be
mailed to each party in interest and record the

or 1g1nal in'the judgment book of such court, The
commission shall file with the clerk of the dourt a
sworn voucher for the compensation due each
member, which “sum, upon approval by the

‘circuit ]udge, shall be paid by the condemnor.

The failure of the condemnation commissioners to file their
award within:10days did not deprive it of jurisdiction. Herrov
Natural Resources Bd. 53 W (2d) 157,192 NW (2d) 104.

32 09 Rules governing determmation of
just compensatlon In all matters mvolvmg
the determmatlon of just compensatlon in
cmment domain pr oceedmgs the followmg rules
shall be followed: e

(1) The compensation.so deter mined and the

‘status of ‘the property u‘ndex_.condemnatlon for

the purpose of determining whether severance
damages exist shall be as of the. date: of
evaluation as.fixed by s.32.05 (7) {¢) or 32.06

().
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(2) “In determining just compensation the
property sought to be condemned'shall be
considered-on the basis-of its most advantageous
use but only such use’as actually affects the
present market value.

~(2m) In determining just compensation for
property sought to be condemned in connection
with the construction of facxhtxes, as defined
under s, 196:491 (1), any increase in the market
value of such property occurring after the date of
evaluation but before the date upon which the lis
pendens is filed under s. 32.06 (7) shall be
considered and allowed to the extent it is caused
by factors other than the planned facility.

(3) Special benefits accruing to the property
and affecting its market value because of the
planned public improvement shall be considered
and used to offset the value of property taken or
damages under sub. (6), but in no event shall
‘such benefits be allowed in excess of damages
described undersub. (6). ‘

(4) Wherea depreciation in value of pr oper ty
results from an exercise of the police power, even
though in conmjunction with the taking by
eminent domain, no compensation shall be paid
for such depreciation except as expressly allowed
insubs. (5) (b), (Sm)and (6) ands. 32.19.

(5) (a) In the case of a total taking the
condemnor shall pay the fair market value of the
property taken and shall be liable for the items in
s.32.19if shown toexist,

(b). Any increase or decrease in the fair
market value of real property prior to the date of
evaluation caused by the public improvement for
which such property is acquired, or by the
likelikood that the property would be acquired
for such improvement, other than that due to
physical deterioration within the reasonable
control of ‘the owner, may not be taken into
account in determmmg the just compensatxon
for the property.

(5m) Improvements added bya homeowner
within 5 years.prior to any assessment shall be
given full consideration and shall be paid by the
condemning authorlty to the extent such
improvements increase the equahzed valuation
of the property.

(6) In the case of a partial taking, the
compensation to be paid by the condempnor shall
be determined by deducting from the fair market
value of the whole property immediately before
the date of evaluation, the fair market value of
the remainder immediately after the date of
‘evaluation; ‘assuming ‘the completion of the
public improvement ‘and giving ‘effect, without
allowance of offset for general benefits; and
without restriction because of enumeration but
without duplication, to the followingitems of loss
ordamage to the property where shown to exist:
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(@) Loss of land including improvements and
fixtures actually taken. )
(b) Deprivation or restriction of existing right

‘of “access to highway from abutting land,
‘provided that nothing herein shall operate to

restrict the power of the state or any of its
subdivisions or any municipality to deprive or
restrict such‘access without compensation under

‘any duly authorized exercise of the police power.

(¢) Loss of air rights.

(d) Loss of a legal nonconforming use.

(e) Damages resulting from actual severance
of land including damages resulting from
severance of “improvements or fixtures and
proxunlty damage to 1mprovements remaining
oncondemnee’sland.

(f) Damages to" property abutting on a
highway right of way due to change of grade
where accompanied by a taking of land.

(g) Cost of fencing reasonably necessary to
separate land taken from remainder of con-
demnee’s land, less the amount allowed for
fencing taken under par. (a), but no ‘such
damage shall be allowed where the public
improvement includes fencing of right of way
withoutcost to abutting lands. -,

(7) In addition to the amount of compensa-
tion paid pursuant to sub. (6), the owner shall be
paid for the items provided for in s. 32.19, if
shown to exist, andin the manner described in's.
32.20.

(8) A commission in-condemnation or a
court may in their respective discretion require
that both condemnor and owner submit to the
commission or court at a specified time in
advance of the commission hearing or court trial,
a statement covering the respective contentlons
of the paities on the following points:

(2) Highest and best use of the proper ty.

‘(b) Applicable zoning.

{¢) Designation of claimed comparable lands,
sale of which will be used in appralsal opinion
evidence.

- (d) Severance damage 1f any. -

- (e) Maps and pictures tobe used.

(f) Costs-of reproduction less depreciation
and rate of depreciation used.

(g) Statements of capltahzatlon of income
where used as a factor in valuation, w1th
suppor ting data:

“(h) Separate opinion as to fair market value,
including before and after value where applica-
ble by not to exceed 3-appraisers.

(1) A recitation of all damages claimed by
owner.’

D) Quahflcatlons and experience of witnesses
offered as experts.

(9) A condemnation commission or a court
may make regulations for the €xchange of the
statements referred to in sub. (8) by the parties,
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but only where. both owner and condemnor
furnish same, and for the holding of prehearing
or pretrial conference between parties for the
purpose of simplifying the issues at the
commissionhearing or court trial, .

Hrstory 1975¢.68,191,410,425.

In proceedings under 84, 09 (3m), Stats. 1961, where a
strip of land was taken and access to a loading dock restricted
because .the highway-was: depressed, plaintiff could recover
damages for loss of access because the police power was not

involved under 32.09(4) Crown Zellerbach Corp v. Milw
City Dev. Dept.47 W (2d)-142, 177 NW:(2d) 94

While the general rule is that evidence of net mcome is

inadmissible to establish fair market value, that rule does not
preclude admission of netincomeinder certain circumstances
for certain putposes, including impeachment,. refreshing: the
recollection of a witness, or where proper objection is not
‘t(rrr(rjejly made Mancheskr v State, 49 W (Zd) 46, 181 NW
(2

The closrng of an intersection under the polrce power.does
not fequire compensation 5o long as accéss.to property is
‘préserved, because there is no-property right to-the flow of
\.traffrc Schneiderv. State, 51.W (2d) 458, I87NW (2d) 172.

It is error to receive testimony of an appraiser who made his
appraisal 10 months -~ before the' 'date” of taking and
acknowledged that the value had changed in the 10 months but
could not update hisappraisal Schey Enterprises, Inc v. State,
52'W(2d) 361,190 NW(2d) 149.

Wherea partial taking elrmrnates a sewer connection, the
condemnor ‘must pay-the owner’s expense of connectingto
another sewer, even though the taking was an exercise of the

police power. Hanser v. Metropolrtan Sewerage Dist. 52 w
(2d)429 190NW (2d) 161,

. Admissibility of opinion evidence as 1o probabrhty oflaying
out a road, zoning changes and’ sanitary facilities discussed.
Bembinsterv State, 57W (2d) 277,203 NW'(2d) 897.

Damages caused by change of the grade of a street or
highway where no landis taken constitutes an exercise of police
power which is separate and distinct from the' exércise of power
of eminent domain under (6) (f) and is only compensable
under 32 18 Jantzv State, 63 W (2d) 404,217 NW (2d) 266.

32 10 Condemnation. proceedlngs insti-
tuted by property owner. Whenever any
property has been occupied by a body possessing
the power of condemnation,but where such body
has not exercised said power, the owner, to
rnstrtute condemnatron proceedrngs, .shall
present a-verified petition to the circuit judge of
the county wherein the-land is situated asking
that such proceedings. be..commenced. Such
Zpetrtron shall describe the land, state the board,
commyission ‘or_corporation -against which the
condemnatron proceedrngs areinstituted and the
useto ‘whichit. has been put or is desrgned to have
»been put by the board commission or corpora-
tion against which. the proceedings are insti-
tuted. A copy of said petrtron shail beserved upon
the board, commission.or corporation whrch has
\occupred petitioner’s. land, or.interest in-land.
The. petition. shall.be frled in-the office of the
clerk of the circuit court, and thereupon. - the
matter shall be deemed an action at Jaw and at
issue, with petitioner as plaintiff and the board,
commission or corporation as defendant. The
court shall ther eupon make a.finding of whether
the defendant - is .occupying. property -of.:the
plarntrff without having the right to do so. If the
court determmes that the defendant s occupying
such property of the plaintiff without having the
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right -to. do so, it shall treat the matter in

.accordance with the provisions of this chapter

assuming the plaintiff has received from the
defendant a jurisdictional offer and has failed to
accept thesame and assuming the plaintiff is not
questioning the right of the defendant to

condemn the property so occupied. The court

rendering a judgment.for the plaintiff in an
action. brought under . this .section shall also
award to the plaintiff as a part of such judgment
such sum as will in the-opinion of the court
reimburse the plaintiff. for reasonable costs,

disbursements -and expenses_including reason-

able attorney, appraisal .and: engineering . fees
actually incurred because of such action, but the

judgment shall not, in addition thereto, award

the. owner taxable costs. and. disbursements

pursuanttoch 814 .
History: 1973 ¢. 170; Sup Ct. Order, 67W(2d) 749;. 1975

c.218.

A'cause of action under- this section arises prior to"the

actual: - condemnation- of ' the property by the highway

commission if the complaint alleges facis which indicate the

‘property owner has been deprived of all, or substantially all, of

the beneficial use of his property. Howell Plaza, Inc:v State
Hrghway Comm. 66 W.(2d) 720,226 NW (2d) 185,

‘A landownér’s petition for inverse condemnation, like a
municipality’s petition for: condemnation; is not sub]ect to
demurrer.Revival Center ;Tabernacle v Mrlwaukee 68 W
(2d) %4, 227NW (2d) 694 .

32. 11 Trlal of htle. If any defect of title to or
encumbrance ‘upon. any. parcel .of, land .

,‘suggested pon any appeal or if any person

petitions the court in which an appeal is pendrng
setting up a claim adverse to the title set out in
said petrtron tosaid premises and to the money or

any part thereof to be pard as compensation: for

the property so taken, the-court shall thereupon
determine the question so presented Judgment
shallbe.entered on such determrnatron .with
costs to the prevailing party. An appeal from
such judgment may be taken as froma judgment

.‘m an actron

32.12 Proceedings to perfect title. (1) If
any:person having the power to-acquire property
by.condemnation has entered into the possession
of any.property-and .is-;using the. same for.a

purpose for which..condemnation proceedings

might be instituted but has not: acqurred title
thereto, or if such title is defective, or if not in
possession, has-petitioned.the judge.of the circuit
or county court as provided by s. 32.06.(7) and
for an order as herein authorrzed either at.the

time of filing the petition for condemnation or

thereafter .and the necessity for taking has been
determrned as authorrzed by law such person»

pre ovrded in thrs chapter or be authorrzed to ente1

’rnto ypossession as provided inthis section At any.

stage of such pr oceedrngs the couyt in which.they

are pendrng or the judge thereof may:authorize
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such person, if in possession, to continue in
possession, and- if not in possession to take
possession and have and use such lands during
the pendency of such proceedings and may stay
all actions or proceedings against such person on
account thereof on the paying in court of a
sufficient sum or the giving of such securities as
such court or judge may direct to: pay the
compensation therefor when finally ascertained.
The “date of taking” in proceedings under this
‘section shall be the date on which the security
required by the order for such secufity is
approved and-evidence thereof is filed with the
clerk: of court.- In every such case the party
intereésted in’such property may institute and
conduct, at theé expense of such person, the
proceedings to a conclusion if such person delays
or omitsto prosecute the same.

(2) No injunction to restrain such person in
his possession of said lands or his use thereof or
the operation thereon of any plant, line, railroad
or other structure, shall be granted until such
compensation has been fixed and determined.

(3) In case such person or the person through
or under whom he claims title has paid to the
owner -0f -such. lands or ‘to any former owner
thereof, or-to any other person having any valid
mortgage or other lien thereon, or to any owner,
lien holder, mortgagee or other person entitled to
any award or part-of any award in satisfaction of

the whole or any part of such award to which
‘such owner, lien holder, mortgagee or other
person may become entitled upon completion of
such condemnation proceedings in the manner
authorized by this chapter, such sum with
interest thereon from thie date of such payment at
the rate of 5% per annum shall be deducted from
the'award made by said comimissioners to such
ownersor other person.

(4) In case there is'a dispute in relation to the
payment of any sum as aforesaid or the amount
or. date of any payment that may have been
made, thé court or-judge thereof shall at the
request of any party, award an issue which'shall
be tried-in the same manner as issués of fact in
said cotirt'and an appeal from'the judgment
thereon may be taken ir“the $ame manner as
fr. om any ]ud gment .

32.13 Proceedlngs when land mortgaged

Whenevér any person has acquired title to any
property for which it could institute condemna-
tion ‘proceedings and said property-is subject to
any mortgage or other lien and proceedings have
been afterwards commenced by the holders of
-any $iich mortgage or lien-to enforce the same,
‘the court in which-such proceedings are pending
rhayon due notice app'oint 3 commissioners from
among the county commissioners created by s.

32.08 to appraise and value'said property in the

712

manner prescribed in this chapter as of the time
when such person acquired title. Such appraisal
shall be exclusive of the improvements made by
such person or his predecessors. Said appraisal,
with interest, when confirmed by said court shall
stand as the maximum amount of the encum-
brance chargeable to the property so taken and
judgment shall be rendered according to equity
for an amount not exceeding such appraisal, with
interest, against such person and may be
enforced as in other cases. On the payment of
such amount such person shall hold said property
free and discharged from said mortgage or lien.
An appeal may be taken from the award of such
commission by the plaintiff and tried and
detérmined as an appeal from the county
condemnation commissioners under this chapter
and the action to énforce:such mortgage or lien
shall in the meantime be stayed.

32.14 Amendments The court or ]udge may
at any time permit amendments to be made toa
petition filed pursuant to s 32.06, amend any

‘defect or-informality in any of the proceedings

authorized by this chapter and may cause any
parties to be added and direct such notice to be
given toany party of interest as it deems proper.

32,15 How title in trustee acquired. In case
any. title or interest in real estate lawfully
required by any person having the power of
condemnation is vested in any trustee not
authorized to sell, release and convey the same or
in any infant, idiot or person of unsound mind,
the circuit court may-in a summary proceeding
authorize and- empower such trustee or the
general guardian of such infant, idiot or person
of unsound mind to sell and convey the same for
the purposes required on such terms as may be

just. If-such infant, idiot or person of unsound

mind has no general guardian, the court may
appoint a special guardian for such sale, release
or conveyance. The court may require from such
trustée,” or general”of special guardian, such
security as it-deems proper before any convey-
ance or release herein authorized is executed.
The terms of the same shall be reported to the
court on oath: If the court is'satisfied that such
terms are just to the party interested in such real
estate; it shall confirm the report and direct the
conveyance or: release to be executed. Such
conveyance or release shall have the same effect
4s if executed by oné having legal power to sell

-and convey the land

32.16° Abandonment - of easements for
public uge. An- easement for public use
acquired by gift or purchase or by.condemnation
under- - this chapter ‘shall not be  deemed
abandonéd on the grounds of nonuser thereof for
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any period less than that prescribed in the
applicable statutes of limitations in ch.-893.
Nothing -contained in this ‘section shall be
-presumed to adversely affect any highway right
possessed by the state -or any county or
munrcrpalrty ther eof

32 17 General provlslons. (1) Where power
of condemnation is given to a state officer the
title acquired shall be-in theé name of the state.
Payments of -the costs and expenses of -such
condemnation shall be paid from the appropria-
tion covering the pur poses for whichthe property
“isacquired.

(2) Any condemnatron proceedings author-
ized under any local or-special law of this state,
“except those applicable to cities of the 1st class,
shall be conducted under the procedure provided
in this chapter.

(3) Where drsbursements and costs, includ-
ing expert witness fees and reasonable actual
attorney’s fees in “case of abandonment -of
*proceedings by the condemnor are recoverable
from a condemnor under this chapter; they shall

be recoverable from the state or ‘any of its.

agencies when the state or such agency is the
~condemnor

32 18 Damage caused by change of grade
of street or highway where no land Is taken;
claim; right of actlon. Where a street or
‘highway improvement project undertaken by the
highway commission, a county, city, town or
village, causes a change of the grade of such
stréetor highway in cases where such grade was
‘not previously fixed by city; village or town
ordinance, but does not require a taking of any
abutting lands,-the owner of such 1ands at the
date of such change of grade may file with the
highway:commission in the case of state trunk
highways; ‘a- county in the case¢ of county
“highways or the city, town or village, causing
such change of grade to be effected, whichever
has: jurisdiction “over the street or highway, a
-claim for any damages to said lands occasioned
by such change of grade. Special benefits may be
offset-against any claims for damages under this
section. Such claim shall be filed within-90 days
following the -completion of said - project; if
allowed, it -shall:be paid in the case of the
highway commission, out of the stdte highway
funds, --otherwise, out of the funds of the
respective county, city, village or town against
‘which:the claim is made as the case may be. If it
“is-not. allowed within"90:days after such date of
filing it shall be deemed deniéd. Thereupor such
‘owner may within 90 days following such denial
‘commence ‘an action against the highway
comrhission, the city, county, vilage or town'as
the case may be, to recover-any damages to his
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said lands shown to have resulted from such
change' of grade. Any judgment recovered
against the highway commission shall be paid
out of the state highway funds, otherwise out of
the funds of city, county, village or town against
which the judgment is recovered. Wherea grade
has-been éstablished by ordinance, the property
owner’s ' remedy shall be as provided by
muricipal law. This section shall in no way
contravene, limit or restricts. 88.87.

32.185 Condemnor. “Condemnor”, for the
purposes..of 'ss. 32.19 .to 32.27, means any
municipality, board, commission, public officer
or corporation vested with the power of eminent
domain which acquires property for public
purposes either by negotiated purchase when
authorized by statute to employ its powers of
eminent domain or by the power of eminent

domain.
History: 1975¢ 224

32.19 Additional items payable. (1) DEc-
LARATION OF PURPOSE: The legislature declares
that it is in the public interest that persons
displaced by any public project be fairly
compensated by payment for the property
acquired and other losses hereinafter described
and suffered as the result of programs designed
for the benefit of the public as a whole; and the
legislature further finds and declares that,
notwithstanding ch. 275, laws of 1931, or any
other provision. of law, payment of such
relocatron assrstance “and assrstance in the

costs of the constr uction of publici improvements.

If the public improvement is funded in whole or

in part by a nonlapsible trust,. the relocation
payments and assistance constitute a purpose for
which the fund of the trust is accountable.

-+ (2) DEFINITIONS. In this sectron and sS: 32 25
t032.27: -

(a)“Person” means: :

1.'Any individual, partnership, corporation ot

-association which ownsa busmess concern; or

2, Any .owner, part owner tenant or
sharecropper operatrngafarm or
3. Anindividua) who is the head of a family; or
4. An rndrvrdual not a member of a family,

except that 2 of more tenant occupants of the

'same dwellrng ‘unit shall be consrdered as one
“pérson.

(¢) “Drsplaced person” means any person

“who moves from real property or.who moves his

personal property from real property, on or after
July 1, 1970; as a-result of the acquisition of such

‘real propérty, inwhole orin part or subsequent to

the issuance of a jurisdictional offer undei this
chapter, for public purposes or, as the result of
the acquisitionfor public purposes of other real
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property on which such person conducts a
business or farm operation or, who moves or
’drscontrnues his . business, or .moves other
personal property, or moves from his dwelling on
orafter April 12, 1972 as a direct result of any
project.or program undertaken under title I of
the federal housrng act of 1949, as amended or
as a result of carrying out'a comprehensive city
demonstration: program under title I of the
federal demonstration cities and metropolitan
development act of 1966.

(d) “Business”  means any lawful aCtivity,
exceptrng a farm operatron, conducted prrmarr-
‘TlY e

©1; For the purchase, sale, lease or rental of
personal - and“‘real property, and for the
-manufacture, processing, or marketing -of
products; commodrtres, or any other personal
property;

2. For the sale of services to the public;

3. By a nonprofit organization; or

4. Solely for the purpose of‘sib: (3) for
'assrstrng in the purchase, sale, resale, manufac-
turé, processing, or marketing of products
commoditiés, personal property, or setvices by
‘the erection and maintenance of ‘an outdoor
advertising display or displays, whether or not
such “display ‘or displays are located on the
premises on which any of the above activities are
conducted.

"(e) “Farm operation” means any activity
‘conducted solely or prrmarrly for the production
of one or more agrrcultural products “or
commodities for sale¢ 'and home use, and
customarrly producing such products or ‘com-
modities in sufficient quantlty to be capable of
'contrrbutmg materrally to the’ ‘operator’s sup-
port. -

¢ (). “Comparable dwellrng means one whrch
when compared with the dwellrng berng taken, is
substantially equal concerning all major: -charac-
-teristics and functionally equrvalent with respect
to: the number .of rooms, area of lrvrng space,
type ¢ of constructron, age, state of repair, type of
neighborhood and accessibility to publicservices
and places of employment. “Comparable dwell-
rng” shall meet all of the standard building
’requrrements and other. code requirements of the
,local governmental body and shall . also ‘be
"decent, safé ‘and ‘sanitary as defined by, the
department of localaffairs and development and
the department of mdustry, labor, and human
relatrons ]omtly ,

. (3) RELOCATION PAYMENIS Any condemnor
vwhrch proceeds with the acquisition of. real and
personal property for purposes of any. project for
whrch the power of condempnation may be
exercrsed shall make fair -and :reasonable
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relocation payments to displaced persons, busi-
ness concerns and farm operations under this
section, Payments shall be made as follows:

(a). Movmgexpenses actual The condemnor
shall compensate. a displaced person. for. his
actual and reasonable expenses in ‘moving
himself, his family, his business or his farm

-operation,. including personal property; actual

direct losses of tangible personal property as a
result of moving or discontinuing a business or
farm- operation,. but not to exceed an amount
equal to the reasonable expenses that would have
been.required to relocate such property; and
actual reasonable expenses in searching for a
replacement business or- farm.

(b). .Moving expenses; optional fixed pay-
ments. 1. “Dwellings”.- Any displaced person
who.moves from. a dwelling and who. elects to
accept the payments authorized by this
paragraph in lieu of the payments authorized by
par. (a)..may receive a moving. expense
-allowance, determined.according to a schedule
-established by the condemnor not to exceed $300
and dislocationallowance of $200.

.2, “Business: and farm operatrons” Any

drsplaced person who moves or discontinues his

business or farm operation and who elects to
accept payment authorized under this paragraph
in lieu of the payment-authorized under par. (a),
may receive a fixed payment in an amount equal
to the average annual..net earnings of the
business or farm operation, except that such

-payment shall not be less than.$2,500 nor mere

than $10,000. In the case of a business, no

-payment. shall be- made under this subsection

unless the condemnor is~ satrsfred .that .the
business: - X

- a. Is noet: able t0. be relocated wrthout a
-substantiallossofits existing patronage; and
+--b. Is. not part of -a- commercial-enterprise
having “at least one other establishment, net
being  acquired- by the condemnor - which s
engaged.in the same or similar business. For the
Jpurpose.of this-subsection, the term “average
annual net éarnings” means one-half of ‘any net
earnings:of the' business -or farm -operation,
before payment. of. federal, -state and.. local
income - taxes;during - the - 2 taxable vyears

-immediately preceding the taxable year in which

.such-business or farm operation:moves from the
real property acquired for such.project, orduring
-such other peripd-as the condemnor: determines
:to".be. mere :equitable for establrshrng such
earnmgs “Average .annual et earnings” in

cludes any compensation paid by the busrness or
cludes any compensation peid by the business or
-dependents during such: 2<year period. To be
eligible for the payment._authorized- by -this
subsection, the business or.farm operation shall
make.its-state and-federal income: tax returns
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available” and its financial statements and
accounting records - available - for audit to
determine the - payment authorized by this
subsection.

(c) Optional payment for businesses. Any
displaced person who moves his business, and
elects to accept the payment authorized in par.
(a), may, if otherwise qualified-underpar. (b) 2,
elect to receive the payment authorized under
par. (b) 2, minus whatever payment he received
under par. (a), if-he discontinues his business
within 2 years of the date of receipt-of payment
under par. (a), provided that he has suffered a
substantial loss of existing patronage. In no event
shall the total combined payment be less than
$2,500 nor more than $10,000.

(4) REPLACEMENT HOUSING. (a) Owner-
occupants. In addition to amounts otherwise
authorized by this chapter, the condemnor shall
make a payment, not to exceed $15,000, to any
displaced person who is displaced from a
dwelling actually-owned and occupied, or from a
mobile home site actually owned or occupied, by
the displaced person for not less than 180 days
prior to the initiation of negotiations for the
acquisition: of the property. For the purposes of
this paragraph, a nonprofit corporation orga-
nized under ch: 181 may, if otherwise eligible, be
considered a-displaced owner. Such .paymerit
includes only the following: :

1. The amount, if any, which when added to
the acquisition payment, equals the reasonable
cost of a comparable replacement dwelling
which is decent, safe and sanitary as determined
by the department of local affairs and develop-
ment and the department of industry, labor and
human relations jointly, reasonably accessible to
" public services and places of employment and
available on the private market. .

~-1m. In.the case of a person displaced from a
mobile home site; the amount, if any, which
when added to the trade-in or salvage value.of the
mobile home equals the reasonable cost of a
comparable mobile home which is decent, safe
and sanitary, plus-an amount équal to 48 times
the difference between the monthly rent being
paid for the site on which the mobile home is
located and the monthly rent-for a comparable
mobile home site ot ‘the amount necessary to
enable the displaced person to make a downpay-
ment on the purchase of a comparable mobile
Home site, provided that the owner of a’ mobile
home shall be eligible for such payments only if:
a). the mobile home is not considered to be a
decent; safe and sanitary dwelling unit; or b) the
structural condition of the mobile home is such
that it ‘cannot be moved without substantial
damage or unreasonable cost;or ¢) there aré no
adequate or'available replacement sites to which
the mobile home can be moved: If a.comparable
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mobile home -dwelling is not - available, the
replacement housing payment shall be calculat-
ed on the basis of the next highest type of mobile
home or a conventional dwelling that is available
and‘meets the requiréments and standards for a
comparable dwelling.

2. The amount of increased intérest expenses
incurred by the owner to finance the purchase of
another property substantially similar to the
property taken provided-that: a) at the time of

‘the taking the land acquired was subject to a

bona fide mortgage or was held under a vendee’s
interest in a bona fide land-contract; and b) such
mortgageor land contract had been executed in
good faith not less than 180 days prior to the
initiation -of -the attempt to purchase such

‘property.: The computation of the increased

interest costs shall be based upon and limited to:

a. An antount equal-to. the excess in the
aggregate interest and other debt service costs of
that amount of indebtedness not to exceed the
unpaid debtat the date of taking.

b. A term not to exceed the remaining term of
the original mor tgage orland contr actatthedate
of taking.

c.Aninterest rate not to exceed the prevailing
rate charged by mortgage lending institutions
doing business in the vicinity.

“d. The present worth of the future payments of
increased interest computed at the prevailing
interest rate paid on savings deposits by
commercial banks doing business in the vicinity.

3. Reasonable incidental fees, commissions,
discounts, surveying costs, title evidence costs
and other closing costs incurred in the purchase
of replacement housing, but not including
prepaid expenses.

4. Payment under this section shall be made
only to a displaced owner who purchases and
occupies a decent, safe and sanitary replacement
dwelling notlater than one year after the date on
which he moves from the dwelling acquired for
the project, or the date on which he receives
payment - from the condemnor, whichever is
later.

(b) Tenants and certain others. In addrtron to
amounts otherwise authorized by this chapter,
the condemnor shall ‘make a payment to any
individual or famrly displaced from any dwelling
not eligible' o receive a payment under par. (2)
which dwelling. was actually and lawfully
occupied by such individual or family for not less
than 90'ddys prior to the initiation of the atternpt
to purchase such propérty. For purposes of this
paragraph, a_nonprofit corporation organized
under ch. 181 may, if otherwise eligible, be
consrdered a displaced tenant Such payment
shall'beeither: -

1. The amount. whrch is necessar'y to enable
such person to lease or rent for a period not to
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exceed .4 years. a decent, safe and- sanitary
dwelling meeting, standards established by the
department of loca] affairs and development and
the department.of industry, labor and human
xelatlons, jointly, and adequate to accommodate
such individual or family in area not generally
less desirable in regard to public utilities, public
and commercml facilities and places.of employ-
ment, but not to exceed $4,000; or.

2.. The - amount- necessary to enable: such
person--to- make. .a downpayment, including
incidental expenses described in par. (&) 3, on
the purchase of -a decent, safe and sanitary
dwelling meeting standards established-by .the
department of local affairs and development and
the department of industry, labor -and human
relations, jointly, and adequate to accommodate
such.individual or family in areas not generally
less desirable in regard.to public utilities, public
and commercial facilities and places of employ-
ment, but not to exceed $4,000, but if the amount
exceeds $2,000, the person must equally match
the excess over $2, 000 in making the downpay-
ment,

(c) Relocatzon pa yments not taxable. No
payments received under this section shall be
considered as income for the purposes of ch. 71;
nor shall such paymentsbe considered asincome
or resources to any recipient of public assistance
and such payment shall not be deducted from the
amount-of aid to which the. recipient would
otherwise be entitled under any welfare law.

(5) EMINENT DOMAIN. Nothinginss.32.19 or
32.25 to 32.27 shall be construed as creating in
any condemnation proceedings brought under

the power of eminent domain, any element of

damages.
History: 1971 ¢. 99,103,244, 287;:1973 c. 192; 1975¢. 224,
73,

See note to art. I, sec. 13, cmng Luber. V.. Mxlwaukce
Colinty, 47 W (2d) 271,177NW (2d) 380

The payments provided for :in-this section’ apply toiall
property acqulsmons including those under the Kline law. 58
Atty Gen. 152

//Alessee under lease for more'than one year is a joint owner
oi real propetty within the intent of this section, and is eligible
to receive relocation assistance payments prov1ded by (4) ()
61 Atty. Gen. 16.

Questlon 6f: whether  chi:' 103, 'laws of® 1971, places
Wisconsin . in; :compliance'. with the uniform - relocation
assistance and real property acquisition policies act of 1970,
P L:91-646,discussed 61 Atty. Gen:49. -

: Discussion -of whether: Wisconsin can comply with the
federal relocation assxstance and property. acqunsmon act. 61
Atty. Gen: 197."

-State debt financing of relocation payments is permlssxble
underart. VIIL, sec. 7 (2) (a). 62 Atty. Gén:42

Relocation benefits and. services, where owner. initiates
negotnauons for theacqulsxtlon discussed. 62 Atty. Gen' 168

‘State agenciés engaging in advance land acquisitions must
comply with this section et seq:’: Wisconsin’s - relocation
assistance and payment law 63 Atty. Gen. 201.

Wisconsin~ condéminors “are riot” bound by the federal
relocation” -act.’ Relocation: assistance’ and payments ' to
displaced persons must be made in accordance with 32.19.to
32.27. Unrelated individuals who share a common dwelling for
conveiience sake without a common head of the household are
persons under this section. 63 Atty. Gen, 229.° :
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See note to 38.14, cmng 63 Atty. Gen. 367, concemmg
VTAEdistricts *

Religious societies incorporated under 'ch.. 187 are
“persons” within the meaning of the relocation assistance act
and are entitled to the benefits of such act if they otherwise
qualify 63 Atty. Gen. 578.

Compensation for lostrents 1971 WLR 657.. ¢

32.195. - Expenses incidental to transfer of
property. In addition to amounts otherwise
authorized by this chapter, the condemnor shall
reimburse the owner of real property acquired

for.a pmJect for all reasonable and necessary

expenses incurred for: -

(1) Recording fees txansfer taxes and similar
expenses incidentalto conveying such property.
-+ {2) Penalty costs for prepayment of any
mortgage entered into in good faith encuimber-

ingsuch real property if the mortgage is recorded

or has been filed-for recording as provided by law
prior tothe date specifiedins. 32.19 (4) (a) 2.

(3) The pro rata portion of real property
taxes paid which are allocable to a period
subsequent to the date of vesting of title in the
condemnor or the effective date of possession of
such real property by. the condemnor whlchevex
is earlier.

{4): The cost of reahgnmg pérsonal property
on the same site in partial :takings .or where
réalignment is.required by reason of elimination
orrestriction of existing used rights of access.

(5) Expenses incurred for plans and specifi-

cations specifically designed for the property

taken. and which are of ‘no value elsewhere
because of the taking: :

(6) Reasonable net rental losses where a) the
losses are directly attributable to.the public
improvement project and b) such losses are
shown to exceed: the normal rental or vacancy
experiencefor similar properties in the area.

(7) Cost of fencing reasonably: necessary
pursuant to s 32.09. (6) -(g) ‘shall, when
incurred, be payable in the manner: descnbed in
$.:32:20. . : ‘

+ History: 1973 ¢ 192s5.4,6

32.20:° Procedure for collection of itemized
items of compensation. Claims for damages
itemized .in .. 32.19. shall be filed with the
highway. commission -or other. public . body,
board, commission-or utility, which is carrying
on the project. through which condemnee’s or
claimant’s claims arise. All such claims must be
filed after the damages upon:which they-are
based have fully materialized but in no event
later than-2 years after:the.condemnor takes -
physical possession - of: - the -entire - property
acquired. If such claim is not allowed within 90
days after thefiling thereof, the claimant shall
have a right of action against the condemnor; or
in case.no condemnation is involved against the
highway commission:or- public body, board,
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commission or utility, which is-carrying on the
project through which the claim arises. Such
actioh shall be commenced in a court of record in
the county wherein the damages occurred. In
causes of action, involving any state commission,
board or other agency, excluding counties, the
sumtecovered by the claimant shall be paid out
of any funds appropriated to such condemning
agency.“Any judgment shall be appealable by
either party -and any amount recovered by the
body against which the claim was filed, arising
from costs, coiinterclaims, punitive ddmages or
otherwise may be used as an offset to any amount
owed by it to the claimant, ormay be collected in
the same manner and foim as any other
]udgment '

32, 21 Emergency condemnation. When-
ever any lands or interest therein are urgently
needed by any state board, or commission, or
other agency of the state, and a contract for the
purchase or use of the property cannot be made
for'a reasonable price, or for any other reason,
including the unava11ab1hty of the owner of
owners, the board, commission or agency may,
with the appr oval of the governor, issue an award
of damages and upon tender of the award to the
owner or owners, or deposit ina court of record in
the county where the lands are situated in cases
where an owner is not available or tender is
refused, take immediate possession of said
property. Depos1t in a court of record may be
made by registered mail addressed to the clerk of
the court. The governor shall detex mine whether
or not such an award shall issué. Appeal from
said award of damages will lie as in other similar
cases and all provisions of the chapter shall
govern, except as to the provision herein
concerning the immediate issuance of the award
tender and immediate possession.

32.25 Relocation payment plan and as-
sistance services. (1) Notwithstanding ch.
275, laws of 1931, or any other provision of law,
no condemnor shall proceed with any property
acquisition activities on any project which may
involve acquisition of property and displacement
of persons, business concerns or farm operations
until the condemnor has filed in writing a
relocation payment plan and relocation assist-
ance service plan and has had both such plans
approved in writing by the department of local
affairs and development.

(2) The relocation assistance service plan
shall contain evidence that the condemnor has
taken reasonable and appropriate steps to:

{a) Determine the cost of any relocation
payments and services or the methods that are
going to be used to determine such costs.
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(b) Assist owners of displaced business
concerns and farm operations in obtaining and
becommg established in suitable business loca:
tions or replacement farms.

(c) Assist displaced owners or renters in the
location of comparable dwelhngs

“(d) Supply information concerning programs
of federal, state and local governments’ which
offer -assistance to displaced ™ persons and
business concerns.

(e) Assist in minimizing hardshlps to
displaced persons in adjusting torelocation.

(f)'Secure, to the greatest extent practicable,
the coordlnatlon of relocation activities with
other project activities and other planned or
proposed governmental actions in the communi-
ty or ‘nearby areas which may affect the
implementation of the relocation program.

(g8) Determine the approximate number of
persons; farms or businesses that will be
displaced and the avallablhty of decent, safe and
sanitary replacement housing; =~ °

(h) Assure that, within a reasonable time
prior to dlsplacement there will be available, to
the extent that may reasonably be accomplished
housing meeting the standards established by the
departmentof local affairs and development and
the department of industry, labor and human
relations, jointly for decent, safe and sanitary
dwelhngs The housing, so far as practicable,
shall be in areas not generally less desirable in
regard to public utilities, public and commercial
facilities and at rents or prices within the
financial means of the families and individuals
displaced and equal in number to the number of
such displaced families or individuals and
reasonably accessible to their places. of employ-

ment.
History: 1971 ¢c. 99 103

32.26 Authority of the departments of
local affairs and development and industry,
labor and human relations. (1) In addition to
all other powers granted in this chapter, the
department of local affairs and development
shall consult with the department of industry,
labor and human relations in the formulation of
local standards for decent, safe and sanitary
dwelling accommodations.

(2) The department of local affairs and
development and the department of industry,
labor and human relations, jointly may make
such rules as are necessary to carry out its
functions in regard to local standards for decent,
safe and sanitary dwelling accommodations.

(3) The department may make investigations
to determine if the condemnor is complying with
ss. 32.19 to 32.27. The department may seek an
order from the circuit court or county court
requiring a condemnor to comply with ss. 32.19
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10.32.27 or to discontinue work on that part of the
project which is not in substantial compliance
with ss. 32.19 to 32.27. The court shall give
hearings on such actrons precedence. on the
court’scalendar,

'(4) Upon the request of the department of
local affairs and development the attorney
general shall aid and prosecute. all necessary
actions or proceedings for the enforcement .of
this chapter and for the punishment of all
violations thereof. g

(5) Any displaced person may, prior to
commencing court action against the condemnor
under s. 32:20, petition the department ‘of local
affairs and development for review of his
complamt setting forth in the petition the
reasons for his dissatisfaction. The department
may conduct an informal revrew of the situation
and attempt 10 negotiate an acceptable solution.
If an acceptable solition cannot be negotrated
within 90 days, the department ‘shall notify all
parties, and the petitioner may then proceed
under's, 32.20, The informal Teview procedure
provided by this subsection shall not be a
condition precedent to the frlrng of a claim and
commencement of legal action pursuant to s.
32.20. In supplyrng information required by s,
3225 (2) (d),” the condemnor shall clearly
indicate to’each drsplaced person his right to
proceed under this paragraph and under's, 32.20,
and shall supply full information on “how the
drsplaced person may contact the department of

local affairs and development. '
Hrstory l97lc 103 1971¢c. 2113 126.

32 27 Records to be kept by condemnor
(1) CONTENTS OF RECORDS. The condemnor
shall maintain records for each projéct requiring
a relocation payment plan. The records shall
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contain such information as are necessary to
carry out ss. 32,19 and 32.25 to 32.27. The
records shall be preserved by the condemnor for
a period not less than 3 years after conclusion of
theprolect towhrch therecords pertain. o

(2): Cosrs OF RELOCATION PAYMENTS AND
SERVICES; SHARING FORMULA. (a) The costs of
relocation payments and services shall- be
computed..and paid by the condemnor and
included as part of the total project cost.

(b) If there is a. project cost-sharing
agreement between the condemnor and another
unit or level of . government the costs of
relocation payments and services shall be shared
in the same proportron as other . project costs
unless otherwise provided. This direct proportion
formula may be changed to take advantage of
federal relocation subsidies. It is intended that
the payments and services described by ss. 32. 19
t0'32:27 arereqiiir ed for aily project which is not
subject to federal regulation under P.L. 91-646;
84 Stat. 1894. Any. condemnor exercising the
power ‘of eminent domain undér this chapter for
a praject subject to such federal regulation shall
be requrred to make payments and provide
services described in ss. 32.191032.27 only to the
extent requrred to receive federal payment or
assrstance The intent of this paragraph is to
assure “that condemnors take maximum ad-
vantage of federal payment or assistance for
relocation, and toinsure that in 1o event will any
displaced | person receive a combined payment in
excess of payments authorized or required by s.
32.19 or by federal law. All condemnots,
regardless of the source of funds, and regardless
of regulatrons by any other agency, shall be
required to comply with the requrrements of s.
32.25(1).

History: 1971 ¢.103
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