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879.01 Petitions to. probate court. All
applications to probate courts, except motions in
matters at issue, shall be made by verified
petition. All petitions must show the jurisdiction
of the court and the interest of the petitioner. All
petitions, except those for statutory certificates
or for ex parte orders in proceedings already
pending, shall also show the names and post-
office addresses of all persons interested, so far as
known to the petitioner or ascertainable by him
with reasonable diligence; and shall indicate who
are minors or otherwise under disability, and the
names- and post-office addresses of their
guardians. No defect of form or substance in any
petition shall invalidate any proceedings.

879.03 Notice; court order. (1) How
GIVEN. If notice of any proceeding in probate
court is required by law or deemed necessary by
the court and the manner of giving notice is not
directed by law, the court shall order notice to be
given under s. 879.05. The court may order both
service by publication and personal service on
designated persons.

(2) WHO ENTITLED 10 NOTICE. The follow-
ing persons are entitled to notice:

(a) Each person interested unless represented
by a guardian ad litem or guardian of the estate
or unless represented by another person under
the doctrine of virtual representation under s.
879.23 (5).

(b) Any guardian ad litem, guardian of the
estate or attorney for a person in the military
service that represents any person interested.

(c) The: attorney‘ general where a charitable
trust, as definedins. 701.01 (3), is involved, and
inall cases mentionedins. 852.01 (3).

(3) DOMICILIARY OF A FOREIGN COUNTRY. If
the petition for administration shows, or if it
appears, that any person interested is a
domiciliary of a foreign country and the address
of the person is unknown, the court shall cause
the notice of hearing of the petition or of any
subsequent proceeding that may then be pending
to be given the consul, vice consul or consular
agent of the foreign country by mailing a copy of
the notice in a sealed envelope, postage prepaid,
addressed to the consul, vice consul or consular
agent at his post-office address, at least 20 days
before the hearing. If it is shown to the court that
there is no-consul, vice consul or consular agent
of the foreign country, the court may direct that
the notice be'so mailed to the attorney general.

(4) WHEN ORDER DOES NOT SPECIFICALLY
DESIGNATE PERSONS INTERESTED. If the order
does not specifically designate the persons to
whom notice is to be given, the order shall be
deemed to refer to the persons set forth in the
petition for the hearing or otherwise shown by
the record as being persons interested and to the
post-office addresses set forth or otherwise
shown therein. The order and record shall be
conclusive in all collateral actions and proceed-
ings as to the names being the names of all
persons interested and as to the reasonable
diligence of the personal representative in
determining the post-office addresses.

(5) UNKNOWN PERSONS OR ADDRESSES.
Where the post-office address of a person




Electronically scanned images of the published statutes.

4325

interested is not known or reasonably ascertain-
able, or the names of persons interested are
unknown, the notice shall so state and such
statement shall be included in the publication
thereof. )

History: 1973 ¢. 90,233,336; 1975 ¢. 198.65; 1975 ¢c. 421

Cross References: See 856 11 which requires notice to both

an interested person and his guardian ad litem or guardian of
the estate when giving notice of hearing on petition for
administration

© See 851.21 which defines “persons interested”

879.05 Notice; manner of giving. (1)
GENERALLY. Unless the statute requiring notice
in a particular proceeding provides otherwise,
notice required in the administration of an estate
or other proceeding shall be given either by mail
under sub. (2) or by personal service under sub.
(3). The first notice given by mail in any
administration or. other proceeding must be
accompanied by notice by publication given
under sub. (4). Notice by publication in addition
to mailed notice is required for subsequent
hearings if the name or the post-office address of
one or more persons entitled to notice has not
beenascertained.

(2) SERVICE BY MAIL. Service shall be made
by first class mail either within or without the
state at least 20 days before the hearing or
proceeding upon any person whose post-office
address . is known or can with reasonable
diligence be ascertained,

(3) PERSONAL. SERVICE. Personal service
shall be made at least 10 days before the hearing
under s, 801.11, except as that section provides
for- service -by -publication and -except that
substituted service under s. 801.11 (1) (b) may
not be made outside this state.

{4) SERVICE BY PUBLICATION. Unless a
statute provides otherwise every. probate court
notice required to be given by pubhcatlon shall
be published as a class 3 notice in a newspaper
published in the county, eligible under ch. 985, as
the court by order directs.

History: 1973¢.12;Sup Ct. Order, 67W(2d) 783

879._07 Proof of servlce_ of notice. 8]
MAIL. Proof of service by mail shall be by the
affidavit .of the person.who mailed the notice
.showing when and to whom he mailed it and how
it was addressed.

{2} PersONAL SERVICE. Proof of personal
service shall be made under s. 801.10 or by the
written-admission of service by the person served
if competent and an adult, and the subscription
of ‘the person’s name to the admission: is
presumptive evidence of its genuineness.

(3) PusLiCATION. Proof of service by
publication shall be by affidavitunders. 985.12.
History: Sup. Ct. Order, 67 W (2d) 783:1975¢ 218, ~
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879.09 Notice requirement satisfied by
walver of notice. Persons who are not minors or
incompetent; on behalf of themselves, and
appointed guardians ad litem and guardians of
the estate on behalf of themselves and those
whom they represent, may in writing waive the
service of notice upon them and consent to the
hearing of any matter without notice except that
guardians ad litem cannot waive the notice of a
hearing to prove a will or for administration on
behalf ‘of those whom they represent. An
attorney fora person in the military service may
waive notice on behalf of himself but cannot
waive notice on behalf of anyone whom he
represents. Waiver ‘of notice by any person is
equivalent to timely service of notice.

879.11 Notlice requirement satisfled by
appearance. An appearance by a person who is
not a minor or incompetent is equivalent to
timely service of notice upon him. An ap-
pearance bya guardian of the estate is equivalent
to timely service of notice upon him and upon his
ward. An appearance by a guardian ad litem is
equivalent to timely service of notice upon him
and except at a hearing to prove a will or for
administration is equivalent to timely service of
notice upon those whom he represents. .An
appearance by an attorney for a person in the
military service is equivalent to timely service of
notice upon him but does not satisfy a
requirement for notice to anyone whom he
represents. ‘

879.13. Delayed service of notice. If for any
reason notice to any person, including a minor or
incompetent, is insufficient, the court may at any
time order service of notice together with
documents required under ss. 858.03 and 862.09
and, where required, appoint a guardian ad litem
under s, 879.23 and require the person or his
guardian ad litem to show cause why he should
not be bound by the action already taken in the
proceedings as though he had been tlmely served
with notice. Such person may consent in writing

to be bound.
" History: Sup. Ct Order, 50 W (Zd) vii
Comment of Judlcml Council; 1971: This amendment makes
it clearthat these provisions apply to minors and incompetents
The cross reference change is corrective. [Re Order effecnve
July 1,1971]

879.15 ' Appearances, how made. In any
proceeding in probate court or before any
probate judge appearances shall be made as
follows:

{1) A minor or incompetent person shall
appear by aguardian ad litem or by the guardian
of his or her estate, who may appear by attorney,
or by another person under the doctrine of virtual
representationas providedins. 879.23 (5);
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(2) A personal representatlve shallappear by
attorney, and

-{3) Every other person shall appear either in
person orbyattorney.
History: 1973 ¢.233; 1975¢.1985.65; 1975c. 421.

Cross Reference: See 879.23 for grovxsxon authorizing
appointment of surviving parent as guardian ad litem.

879.17 Attorney, appearance by. The
attorney who first appears for- any party or
person interested shall be recognized as his
attorney throughout the matter or proceeding
unless another attorney is substituted under s.
256.27 (3).

The “cause” for substituting an attorney under this section
need not be as stringent as under 856.31. An executor who asks
for substitution when probate has just been begun because the
heirs desire it and to avoid conflict with them has shown

sufficient cause. Estate of Ainsworth, 52 W (2d) 152, 187NW
(2d) 828,189 NW (2d) 505. "

879.19 Attorney, notice to. When a person
interested who is not a minor or incompetent has
retained an attorney to represent him and the
attorney -has mailed a notice of retainer and
request for service to the attorney for the
personal representative and filed a copy with the
court, any notice which would be given to the
person interested shall instead be given to the
attorney, the attorney may waive notice for the
person interested unders. 879.09.

879.21 Appearance for person domiclied
in forelgn country. When notice has been given
totheattorney general unders. 879.03 (3) thata
person domiciled in a foreign country, not
represented by a consul, vice consul or consular
agent, is interested in an estate, the attorney
general shall appear for the person and be
allowed his compensation and necessary expend-
itures in the same manner as a guardian ad litem.
History: 1973 ¢. 90.

879.23 Guardlan ad litem. (1) VirTUAL
REPRESENTATION. A guardian ad litem shall be
appointed for any person interested who is a
minor or incompetent and has no guardian of his
estate, or where the guardian of his estate fails to
appear on his behalf or where the interest of the
minor or incompetent is adverse to that of the
guardian of his estate.'A guardian ad litem may
be appointed for persons not in being or presently
unascertainable. A guardlan ad litem shall not
be appointed or appear in the same matter for
different persons whose interest are -conflicting.

{2) TiME OF APPOINTMENT. The court may
appoint the guardian ad litem at the time of
making the: order for hearing the matter, and
require notice of the appointment and of the
hearing to be served upon the guardian ad litem;
or the guardian ad litem may be appointed on the
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day of the hearing and before any proceedings
are had. :

(3) DURATION OF APPOINTMENT. The guard-
ian ad litem shall continue to act throughout the
proceeding in relation to the same estate or
matter until proper distribution has been made
to or for the benefit of the person he represents,
unless earlier - discharged by the court. A
guardian ad litem shall be discharged by the
court when it appears that the minority or
incompetency has terminated or when it appears
that the person he represents no longer has an
interest in the estate or matter. If a will creates a
trust, a guardian ad litem appointed in the
administration of the estate has no responsibility
in regard to the administration of the testa-
mentary. trust unless. reappointed for that
purpose.

{4) WHO MAY SERVE. The guardian ad litem
shall be an attorney admitted to practice in this
state or, upon a determination by the court of his
quahﬁcatlons a_ parent of the person he
represents. The guardian ad litem may be
allowed reasonable compensation and reim-
bursement for necessary disbursements which
amount shall be set by the court and paid out of
the estate. ,

(5) VIRTUAL REPRESENTATION. The court
may dispense with or terminate the appointment
of a guardxan ad litem for an interested person
who is a minor, incompetent, not in being or
presently unascertainable, if there is a living
person, sui juris, who is a party to the proceeding
and has a substantially identical interestinit.

History: Sup. Ct. Order, 50 W (2d) vii; 1973 ¢. 233

"Cross Reference: See 25648 for general provisions on
guardianad litem.

879.25 Attorney for person .in military
service. At the time of filing a petition for
administration of an estate, an affidavit shall be
filed setting forth facts showmg whether or not
any of the persons interested in the matter are
actively engaged in the military service of the
United States. Whenever it appears by the
affidavit or otherwise that any person in the
active military service of the United States is
interested in any administration and is not
represented by an attorney, the judge shall
appoint an attorney to represent the person and
protect his interest and no further proceedings
shall be had until such appointment has been
made. The attorney for a person in the military

service shall be an attorney admitted to practice

in this state and shall be allowed compensation
and necessary expenditures to be fixed by the

court and paid out of the estate.
History: 1973 ¢.233. :

879.26 Waiver of right to certain docu-
ments. Any person who is not a minor or
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incompetent may in writing waive his right to be
given (1) a statement that the inventory has
been filed under 's. 858.03, and (2) a copy of
accountsunders. 862.11.

Hlstory.1971c 211s.126.

879.27 Appeals from probate court. (1)
APPEAL IS TO SUPREME COURT. Any person
aggrieved by any appealable order or judgment
of the probate court may appeal or take a writ of
error therefrom to the supreme court.

{2) Errect of TITLE XLIIA. In all matters
not otherwise provided for in this chapter
relating to appeals from probate courts to the
supreme court, the law and rules of practice of
Title XLIIA govern: ,

(3) TmMe viviT. Except as provided in s.
879.31, the time within which a writ of error may
beissued or an appeal taken to obtain a review by
the supreme court of any appealable order or
judgment of the probate court is limited to 60
days from the date of entry thereof.

(4) WHO MAY APPEAL ON BEHALF OF MINOR
OR INCOMPETENT. In all cases the appeal on
behalf of any minor or incompetent person may
be taken and prosecuted by the guardian of his
estate or'by a guardian ad litem.

(5) LIMITATION ON BOND AND COSIS. On
appeals from probate courts to the supreme court
no bond shall be required of, or costs awarded
against any alleged incompetent or person acting
in behalf of an alleged incompetent on an appeal
from an adjudication of incompetency, and no
bond shall be required of any personal represent-
ative, guardian or trustee of a testamentary
trust.

History: Sup. Ct. Order, 67 W (2d) 783.

CrossReference: Where bond not required, see 817.16

A ‘memorandum decision in a probate proceeding for
construction of a will from which appeal was taken is treated as
an order terminating the proceeding and therefore appealable
although no separate order was entered, where itappeared that

the memorandum decision was cleatly intended to be a final
rulmg Estat¢opremer 46'W (2d) 183,174 NW (2d) 457.

879.31 Extenslon of time for appeal;
retrial. If any person aggrieved by any act of the
probate court shall omit to take his appeal within
the time allowed without fault on his part, the
court may, upon his petition, notice to the
adverse party, and hearing, and upon terms and
within the time it deems reasonable, but not later
than 6 months after the act complained of, by
order -allow an appeal, if justice appears to
require it, with the same effect as though done
seasonably; or the court may reopen the case and

grantaretrial.

Appeal by the estate representative from an adverse.
decision ‘was timely although not made within the 60-day
statutory limit, the record revealing that time to appeal was
extended by the trial court based on its finding that the
omission was the result of the negligence of counsel. Estate of
Mihelcic, 63 W'(2d) 33,216 NW (2d) 245.
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879.33 Cosis, when allowed; judgment

for. Costs may be allowed in all appealable

contested matters in probate court to the

prevailing party, to be paid by the losing party or
out of the estate as justice may require; and when
costs are allowed they shall be taxed by the

register in probate after the notice required in ch.

814, When costs are allowed, the court shall

render judgment therefor, stating in whose favor

and against whom rendered and the amount, and

a list of the items making the amount shall be

filed with the papers in the case. Costs shall not

be taxed against a guardian ad litem, exccpt as

providedins.814:14.

’ Hlstmy Sup Ct. Oxdex 50 W (2d) vii; Sup. Ct. Order, 67
W(2d)78

Comment of Judicial Council, 1971: Generally, costs shall
not be taxed against a guardlan ad litem. [Re Order effective
July 1,1971]}

879.35 Costs in will contests. Costs may be
awarded out of the estate to an unsuccessful
proponent of a will if he is named as an executor
therein and propounded the document in good
faith, and to the unsuccessful contestant of a will
if-he is named as an executor in another
document propounded by him in good faith as
thelast will of the decedent.

879.37 Attorney fees in contests. Reason-
able attorney fees may be awarded out of the
estate to the prevailing party in all appealable
contested matters, to an unsuccessful proponent
of a will if he is named as an executor therein and
propounded the document in good faith, and to
the unsuccessful contestant of a will if he is
named as an executor in another document
propounded by him in good faith as the last will
of the decedent. ‘

879.39 Security and judgment for costs.
In all cases under s. 879.33 the probate court
may require the claimant or contestant to give a
bond in such sum -and with such surety as is
approved by the court, to the effect that he will
pay all costs that may be awarded by the courtin
the proceeding against him. A judgment for costs
shall be against the claimant or contestant and
thesurety.

879.41 Fees In probate court. Fees in
probate courtshall be allowed:

(1) To appraisers, an amount to be fixed by
the court;. ‘

{2) Tojurors; the fees under 5.255.25;

(3) To witnesses and interpreters, the fees
under s. 885.05, and to expert witnesses, the fees
unders. 814.04 (2); '

(4) Travel as fixed by the court;
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(8) .In cases not provided for, a. fair

compensatxon shall be allowed by the court.
Hlstory Sup Ct. Oxder 67W (2d) 783

879.43 'Money Judgment in favor of estate.
(1) ENFORCEMENT. All monéy judgments in
probate court in favor of an estate may be
enforced through the probate court, after costs
have been taxed under s. 814.10. The pertinent
provisions of ch. 815, relating to executions
apply.

(2) STAY OF EXECUTION Execution of
judgments may be stayed under Title XLIIA.

(3) DockEer. Judgments may be docketed in
the office of the clerk of circuit court, upon the
filing of a certified transcript of the judgment.

(4) LieN. A judgment when docketed is a lien
upon the real estate of the debtor under s. 806.15.

History: Sup.Ct. Order, 67 W (2d) 783.

879.45  Jury trials, practice. (1) GENERAL-
LY. Jury trials may be had in probate court in all
cases in which a jury trial may be had of similar
issues unders. 805.01 (1).

(2) DEMAND. In all cases under sub. (1), any
person having the right of appeal from the
determination of the court, may file with the
court, within 10 days after notice that the matter
is to be contested, a written demand for a jury
trial; and deposit $10 with the county treasurer,
take his receipt therefor and file it with the court.
If the issue is transferred for trial to the circuit
court under this section, the judge of the probate
court may order the deposit refunded to the
depositor, and the county treasurer upon
presentation of the order shall refund the
amount. .

(3) FRAMING I1SSUES; TRANSFER. Upon filing
the demand and receipt, the court may order an
issue to be framed by the parties within a fixed
time, and the matter shall be placed upon the
calendar for the next jury term of the court. The
probate court may transfer the matter or cause,
and the record thereof, to the circuit court of the
county for trial.

(4) Jury TERMS. Three jury terms of the
ptobate courtshall be held each year (if thereare
jury. cases .ready for trial at such times),
commencing respectively on the 2nd Tuesday in
January, April and October.

(5) SELECTION OF JURORS. Jurors and trial
juries shall be drawn under ss. 255.04 to 255.09
and trials by jury shall be under ss. 255.04 to
255.096 and ch. 805; but in county courts
exercising civil jurisdiction jurors and juries may
be drawn in probate matters and jury terms had
in the manner required in.civil cases in such
courts,

(6) CALENDAR. Not more than 10 days prior
to each jury term the clerk shall prepare, in the

4328

order of their date of issue, a list of cases in which
a trial by jury has been demanded, the list shail
constitute the jury calendar for that term of the
probate court. Unless the court otherwise orders,
every case on the calendar which is not disposed
of at that term shall stand continued to the next
jury term, and be placed on the jury calendar for
that term. If the party who demanded the jury
trial asks to have the action continued for the
term, after the commencement of the term at
which the action is for trial, the continuance shall
be granted only upon payment of $10 motion fees
unless the party waives a jury trial in the
proceeding. In case a continuance in any action
upon the jury calendar is asked by any other
party, the court may grant the continuance and
require payment of $10 motion fees,

(7) PRETRIAL CONFERENCE. The court"may
hold a pretrial conference unders. 802.10 (2). -

(8) Costs. In all jury cases costs shall be
allowed as a matter of course to the prevailing
party, the items and taxation of which shall be as
in circuit court. ’

(9) TRANSFER TO CIRCUIT COURT. Any party
to the controversy may within 10 days after
notice that a jury trial has been demanded, have
the matter transferred to the circuit court of the
county for trial. Upon the filing of demand for
transfer, the judge of the probate court shall
immediately cause the recoid and proceedings in
the matter to be certified to the circuit court, and
it shall then be tried and determined as a circuit
court action. If the matter is one where the
probate court has the right to fix the fees or
compensation of the attorneys, personal repre-
sentatives or guardians, the circuit court may
determine the fees or compensation. The circuit
court may render judgment as is proper, or make
an order therein as the probate court ought to
have made and may remit the case to the probate
court for further proceedings, or make any order
or take any action therein to enforce its own

judgment as the circuit court deems best. The

probate court, after the cause is remitted, shall
proceed therein in accordance with the determi-
nation of the circuit court.

History: Sup. Ct. Order, 67 W (2d) 783

879.47 Papers, preparation and filing. The
attorney for any person desiring to file any paper
in probate court is responsible for the prepara-
tion of the: paper. ‘All papers shall be legibly
written on substantial paper and shall state the
title of the proceeding in which they are filed and
the character of the paper. Uniform forms shalt
be used when suitable and available. If papers
are not so written or if uniform forms are not
used when suitable and available, the court may
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refuse to receive and file them. The court shall

show on all papers the date of their filing.

Cross Reference: See 25729 (2) which provides for
adoption of uniform forms

879.49 Papers, withdrawal. No paper filed
inany matter may be withdrawn without leave of
the court.or the judge, and when a paper is
withdrawn a copy thereof, attested by the judge
or register in probate, shall, if required, be left in
its place.

879.51 Courtnottodelay in setting matier
for hearing. When a petition and proposed
order for hearing are filed, the court within 10
days thereafter shall set a time for hearing.

879.53 Hearings set for a day certaln. All
matters-in probate court requiring notice of
hearing shall be set for hearing on a day certain,
and shall be heard on the day set or as soon
thereafter as counsel may be heard.

879.55 Correction of clerical errors in
court records. Upon verified petition to a
probate court by any person interested or his
successor in title praying that clerical'errors in its
records be corrected as specified in ‘the petition,
the court shall order a hearing thereon. The
hearing shall be held without notice or upon such
notice as the court requires. If the court requires
notice, - it shall be .given to those persons
interested who will be affected by the change in
the records. If on hearing the court finds its
record incorrect as a result of clerical error, it
shall make its record conform to the truth. The
corrected record shall beas valid and binding as
though correctly made and entered at the proper
time.

879.57 Special administrator; personal
representative, guardian. Whenever it is
found by the court to be necessary to appoint a
personal representative or guardian and there
appears to be no person in the state to petition for
the appointment or there appears to be no
suitable person to be so appointed, the court
shall, upon its own motion or upon the petition of
any interested party, grant administration of an
estate of a decedent or guardianship of the estate
of a minor or incompetent person to such
interested party or a special administrator, and
he shall thereupon take possession of the estate
and protect and preserve it, and proceed with the
administration and with the care and manage-
ment of the estate. Such authority to a special
administrator in the administration or guardian-
ship may be revoked at' any time upon the
appointment and qualification of a personal
representative or guardian, or when for any other
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cause the court deems it just or expedient; but
revocation does not invalidate his acts performed
prior to revocation of his authority and does not
impair the -special administrator’s rights to
receive from the estate his legal charges and
disbursements, to be determined by the probate
court.
History: 1973¢ 90.

Cross Reference: For duty of special administrator as to
inheritance taxes, see 72 .31 .

879.59 Compromises. (1) BETWEEN
CLAIMANTS; PARTIES. The court may authorize
personal representatives and trustees to adjust
by compromise any controversy that may arise
between different claimants to the estate or
property in their hands to which agreement the
personal representatives or trustees and all other
parties in being who claim an interest in the
estate and whose interests are affected by the
proposed compromise shall be parties in person
or by guardian as hereinafter provided.

{2) BETWEEN TESTATE AND INTESTATE DIS-
IRIBUTEES; PARTIES. The court also may

- authorize the person named as executor in one or

more instruments purporting to be the last will
and testament of a person deceased, or the
petitioners for administration with the will or
wills annexed, to adjust by compromise any
controversy that may arise between the persons
claiming as devisees or legatees under the will or
wills and the persons entitled to or claiming the
estate of the deceased under the statutes
regulating the descent and distribution of
intestate estates, to which agreement or compro-
mise the persons. named as executors or the
petitioners for administration with will annexed,
those claiming as devisees or legatees and those
claiming the estate as intestate shall be parties,
provided that persons named as executors in any
instrument who have renounced or shall
renounce such executorship and any person
whose interest in the estate is unaffected by the
proposed compromise shall not be required to be
parties to the compromise.

{3) PARTIES SUBJECT 10 GUARDIANSHIP.
Where a person subject to guardianship is a
necessary party to a compromise under this
section he shall be represented in the proceedings
by his guardian or by a special guardian
appointed by the court, who shall in the name
and on behalf of the party he represents make all
proper instruments necessary to carry into effect
any compromise sanctioned by the court.

{4) PERSONS UNKNOWN OR NOT IN BEING. If
it appears to the satisfaction of the court that the
interests of persons unknown or the future
contingent interests of persons not in being are or
may be affected by the compromise, the court
shall appoint some suitable person to represent
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those interests in the compromise and to make all
proper instruments necessary to carry into effect
any compromise sanctioned by the court. If by
the terms of any compromise made under this
section money or property is directed to be set
apart or held for the benefit of or to represent the
interest of persons subject to guardianship or
persons unknown or unborn, the same may be
deposited in any trust company, or any state or
national bank within this state, authorized to
exercise trust powers, or with a special
administrator, and shall remain subject to the
order of the court.

(5) COURT APPROVAL REQUIRED. An agree-
ment of compromise made in writing under this
section, if found by the court to be just and
reasonable in its effects upon the interests in the
estate "or property of persons subject to
guardianship, unknown persons, or the future
contingent interests of persons not in being, is
valid and binding upon such interests as well as
upon the interests of adult persons of sound
mind.

{6) PrROCEDURE. An application' for the
approval of a:compromise under this section
shall be made by verified petition, which shall set
forth the provisions of any instrument or
documents by virtue of which any claim is made
to the property or estate in controversy and all
facts relating to the claims of the various parties
to the controversy and the possible contingent
interests of persons not in being and ‘all facts
which-make it proper or necessary that the
proposed compromise be approved by the court.
The court may entertain an application prior to
the execution of the proposed compromise by all
the parties required to execute it and may permit
the ‘execution by the necessary parties to be
completed after the inception of the proceedings
for approval thereof if the proposed compromise
has been approved by the estate representatives
described in subs. (1) and (2). The court shall
inquire into the circumstances and make such
order or decree as justice requires.

History: 1973 ¢. 90.

Cross Reference: See 859,31 which provides for compromise
of creditor’s claims against the estate.

An alleged agreement of compromise will not be enforced
. where items are disputed and it is not agreed to in wiiting

Estate of McKillip, 53 W (2d) 202,191 NW (2d) 856.

This section cannot be construed to require that all rights
under a will be established and all claims be adjudicated before
a compromise of claims is allowed, for that interpretation
would not only narrow the area of controversy, eliminate the
incentive to compromise, and destroy the purpose thereof (to
avoid the costs and risks of litigation), but ignore explicit
statutory provisions recognizing the right of executors to
compromise controversies involving “persons claiming as
devisees or legatees” and “persons entitled to or claiming the
estate of the deceased” as heirs at law, Estate of Trojan, 53 W
(2d)293,193NW(2d) 8.

A guardian ad litem can execute a compromise agreement
of his ward’s claim in a will contest case where there was no
%;rée)xg.l guardian. Estate of Trojan, 53 W (2d) 293, 193 NW

4330

879.61 Discovery proceedings. Any per-
sonal representative or any person interested
who suspects that any other person has
concealed, stolen, conveyed or disposed of
property of the estate, or is indebted to the
decedent, or has in his possession or under his
control or has knowledge of concealed property
of the decedent, or has in his possession or under
his control or has knowledge of writings which
contain evidence of or tend to disclose the right,
title, interest or claim of the decedent to any
property, or has in his possession or under his
control or has knowledge of any will of the
decedent, may file a petition in the probate court
s0 stating, and the court upon such notice as it
directs, may order the other person to appear
before the court or a court commissioner for
disclosure, may subpoena witnesses and compel
the production of evidence and may make any
order in relation to the matter as is just and
propet.

879.63 Action by person interested to
secure property for estate. Whenever there is
reason to believe that the estate of a decedent as
set forth in the inventory does not include
property which should be included in the estate,
and the personal representative has failed to
secure the property or to bring an action tosecure
the property, any person- interested may, on
behalf of the estate; bring an action in the court
in which the estate is being administered toreach
the property and make it a part of the estate. If
the action is successful, the person interested
shall be reimbursed from the estate for the
reasonable expenses and attorney’s fee incurred
by him in the action as approved by the court but
not.in excess of the value of the property secured
for the estate.

879.65 Annuity table. The present value of
any.estate, annuity or interest of beneficiary may
be computed on the basis of the American
experience ‘table of mortality with Craig’s
extension below age 10, and interest at 5% per
annum. The Northampton table of mortality and
interest at the aforesaid rate may be used where
it is impracticable to use the aforesaid basis. Any
court or judge by whom any present value is to be
determined may transmit to the commissioner of
insurance a statement of the facts he requires,
and the commissioner shall make the necessary
computation and certify it without charge. The
present value of an immediate annuity of $1, on
the above basis for a single life is as follows:
AMERICAN EXPERIENCE
5% SINGLE LIFE

PRESENT
AGE VALUE.
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69....
70....

Note Rule for calculatmg the present value of a l1fe estate:
“Present value” at the head of the above table means that the

numbers below that head give the present value of -a life
annuity of one dollar -Calculate the interest at five per cent for
one year upon the sum to the income of which the person is’
entitled Multxply this interest by the present valué set opposite
the person’s age in the above table; and the product will be the
present value of the life estate of such person insaid sum.

The Wisconsin Department -of Revénue has provided us-
with Craig’s Extension as follows:

BELOW AGE1.. . 12,818
AGET1" e 14922
AGE2 . 15731
AGE3.. .. 16,125
AGE4.... ... 16346
AGES oo 16,472
AGB6 oo oot i e e+ 16.535
AGET - i i e S 16,561
AGES .. . 16560
AGES..... .. 16.540

Use of mor tahty table from American Junsprudence Desk
Book approved. Tills v. Elmbrook Memonal Hospital, 48 w
(2d) 665, 180NW (2d) 699. - *

879. 67 “Out-of-state serv:ce on personal»
representatwe When it is necessary to serve
upon a personal representatlve any order, notice
or process of the probate court, and service
cannot be made in this state, service may be
made under s. 801 11 (1) for the service, of

summons, .
History: Sup Ct Oxder 67W(2d) 783

879.69 Court must rule on petition. When
the personal representative petitions for a ruling
or order in regard to any matter connected with
the-administration of the estate, the court, after
hearing on notice under s.:879.03 shall make-a
ruling or grant or:deny the petitionby: order.-
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