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247.01 Jurisdictlon. The circuit courts have
jurisdiction of all actions affecting marriage and
of all actions under s. 52.10 (or concurrent
jurisdiction where other courts are vested with
like jurisdiction), and have authority to do all
acts and things necessary and proper. in such
actions and to carry their orders and judgments
into execution as prescribed in this chapter. All
such actions shall be commenced and conducted
and the orders and judgments therein enforced
according to these statutes in respect to actions
in circuit court, as far as applicable, except as
provided in this chapter and in's. 52.10.

History: 1975 ¢.39; 1977 ¢. 449,

Cross Reference: See 245.001 for provision as to intent and
construction of this chapter.

Court had authority to direct defendant to pay plaintiffs
medical expenses which would have been covered under insus-
ance policy had defendant properly converted policy pursuant

to divorce decree. Rotter v. Rotter, 80 W (2d) 56, 257 NW
(2d) 861

247.015 Child custody jurisdiction. All

proceedings relating to the custody of children

shall comply with the requirements of ch. 822.
History: 1975 ¢ 283.

247.02 Actlons affecting marriage. (1)
Actions affecting marriage are:

(a) To affirm marriage

(b) Annulment.

(c) Divorce.

(d) Legal separation (formerly divorce from
bed and board).

(e) Custody.

(f) For child support.

(g) For maintenance payments.

(h) For property division.

(i) To modify a judgment in an action affect-
ing marriage granted in this state or elsewhere.
(j) For periodic family support payments.

(2) “Divorce” means divorce from the bonds
of matrimony or absolute divorce, when used in

this chapter.
History: 1977 ¢ 105, 418.

247.03 Annulment. No marriage may be
annulled or held void-except pursuant to judicial
proceedings. No marriage may be annulied
after the death of either party to the marriage.
A court may annul-a ‘marriage entered into
under the following circumstances:

(1) A party lacked capacity to consent to the
marriage at the time the marriage was solem-
nized, either because of age, because of mental
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incapacity or infirmity or because of the influ-
ence of alcohol, drugs, or other incapacitating
substances, or a party was induced to enter into
a marriage by force or duress, or by fraud
involving the essentials of marriage. Suit may
be brought by either party, or by the legal
representative of a party lacking the capacity to
consent, no later than one year after the peti-
tioner obtained knowledge of the described
condition.

(2) A party lacks the physical capacity to
consummate the marriage by sexual inter-
course, and at the time the marriage was solem-
nized the other party did not know of the inca-
pacity. Suit may be brought by either party no
later than one year after the petitioner obtained
knowledge of the incapacity.

(3) A party was 16 or 17 years of age and did
not have the consent of his or her parent or
guardian or judicial approval, or a party was
under 16 years of age. Suit may be brought by
the underaged party or-a parent or guardian at
any time prior to the party’s attaining the age of
18 years, but a parent or guardian must bring
suit within one year of obtaining knowledge of
the marriage.

(4) The marriage is prohibited by the laws of
this state. Suit may be brought by either party
within 10 years of the marriage, except that the
10-year limitation shall not apply where the
marriage is prohibited because either party has
another spouse living at the time of the marriage
and the impediment has not been removed under

s. 245.24.
History: 1977 ¢. 105.

247.04 Actions to affirm marrlage. When
the validity of any marriage shall be denied or
doubted by either of the parties the other party
may commence an action to affirm the mar-
riage, and the judgment in such action shall
declare such marriage valid or annul the same,
and be conclusive upon all persons concerned.

247.045 Guardian ad litem for minor chil-
dren. In any action for an annulment, divorce,
legal separation, or other action affecting mar-
riage, when the court has reason for special
concern as to the future welfare of the minor
children, and in all actions affecting marriage
where the custody of such children is contested,
the court shall appoint an attorney admitted to
practice in this state as guardian ad litem to
represent such children as to custody, support
and visitation. The guardian ad litem shall be an
advocate for the child and consider the factors
under s. 247.24. If a guardian ad litem is
appointed, the court shall direct either or both
parties to pay the fee of the guardian ad litem,
the amount of which fee shall be approved by the
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court. Inthe event of inability to pay on the part
of either or both parties the court, in its discre-
tion, may direct that the fee of the guardian ad
litem, in whole or in part, be paid by the county
of venue, and may direct either party to reim-
burse the county, in whole or in part, for such

payment.

History: Sup. Ct. Order, 50 W (2d) vii; 1977 ¢. 105, 299

Comment of Judicial Council, 1971: This section provides
that in any-action for an annulment, divorce, legal separation,
or otherwise, where the court determines there is reason for
special concern for future welfare of the minor children, the
court shall appoint a guardian ad litem for representation of
the children. If a guardian ad litem is appointed, the court
shall direct payment of fees by either or both parties. If the
parties are indigent, the court, in its discretion, may direct
that the fee be paid by the county. In all cases the court shall
approve the amount of the fee of the guardian ad litem [Re
Order effective July I, 1971]

The trial court’s omission to appoint a guardian ad litem to
represent the children, does not constitute grounds for rever-
sal of its custody determination. Pfeifer v. Pfeifer, 62 W (2d)

- 417, 215 NW (2d) 419

. Trial court direction that the husband pay the entire fee of
the guardian ad litem is held to be an abuse of discretion, re-
quiring modification, so as to charge the wife with 50%.
Tesch v. Tesch, 63 W (2d) 320, 217 NW (2d) 647.

The trial court should have appointed a guardian ad litem
for the children to aid in ascertaining whether the welfare of
the children might best be served by their remaining in their
grandparents’ home. LaChapell v. Mawhinney, 66 W (2d)
679, 225 NW (2d) 501

While some proceedings affecting marriage will have little
effect upon the welfare of the children and thus involve no
special concern therefor, a petition for change of custody by
definition raises a question of. “special concern” within the
meaning of this section, and requires a trial judge to sua
sponte appoint a guardian ad litem to represent the interests
of the minor children. de Montigny v de Montigny, 70 W
(2d) 131, 233 NW (2d) 463.

Where both counsel consented to absence of guardian ad
litem during part of custody hearing, absence was not revers-
ib61e error, Greco v. Greco, 73 W (2d) 220, 243 NW (2d)
465.

Where guardian ad litem’s report was timely disclosed to
both parties, trial court did not err in failing to introduce re-
port during custody hearing. Allen v. Allen, 78 W (2d) 263,
254 NW (2d) 244,

Increase of visitation rights from 24 days to 75 days per
year had sufficient impact upon welfare of children so as to
require appointment of guardian ad litem. Bahr v. Galonski,
80 W (2d) 72, 257 NW (2d) 869.

The “why” behind appointing guardians ad litem for chii-
dren in divorce proceedings. Podell, 57 MLR 103.

247.05 Procedures. (1) JURISDICTION. A
court of this state having jurisdiction to hear
actions affecting marriage may exercise juris-
diction as provided under ch. 801.

(1m) REesIDENCE. No action under s. 247.02
(1) (a) or.(b) may be brought unless at least
one of the parties has been a bona fide resident
of the county in which the action is brought for
not less than 30 days next preceding the com-
mencement of the action, or unless the marriage
has been contracted within this state within one
year prior to the commencement of the action.
Noactionunders.247.02 (1) (c¢) or (d) may be
brought unless at least one of the parties has
been a bona fide resident of the county in which
the action is brought for not less than 30 days
next preceding the commencement of the action.
No action under s. 247.02 (1) (c) may be
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brought unless at least one of the parties has
been a bona fide resident of this state for not less
than 6 months next preceding the commence-
mert of the action.

(2) ACTIONS FOR CUSTODY OF CHILDREN.
Subject to ch. 822, the question of a child’s
custody may be determined as an incident of any
action affecting marriage or in an independent
action for custody. The effect of any determina-
tion of a child’s custody shall not be binding
personally against any parent or guardian unless
the parent or guardian has been made personally
subject to the jurisdiction of the court in the
action as provided under ch. 801 or has been
notified under s. 822.05 as provided ins. 822.12
Nothing in this section may be construed to
foreclose a person other than a parent who has
physical custody of a child from' proceeding
under ch. 822. v

(3) Parrties. The party initiating an action
affecting marriage shall be denominated the
petitioner. The party responding to the action
shall be denominated the respondent. All refer-
ences to “plaintiff’*in chs. 801 to 807 shall apply
to the petitioner, and all references to “defend-
ant” in chs. 801to 807 shall apply to the
respondent.

(4) Penrtion.:" All references to a “com-
plaint” in chs. 801 to 807 shall apply to petitions
under s. 247.085.

(5) TiTLE OF ACTIONS. An action affecting
marriage unders. 247.02 (1) (a) to (d) and (f)

to (k) shall be entitled “In re the ‘marriage of

A.B.and CD.”. A child custody action shall be
entitled “Inre the custody of A.B.”. In all other
respects, the general provisions of chs. 801 and
802 respecting the content and form of the
summons and pleadings shall apply

History: 1977 ¢. 105, 418, 447

In-a child custody dispute between the children’s father,
who was divorced by his wife, and the wife’s parents; subse-
quent to her death, the trial court erred in concluding that it
had no choice but to award. custody to the surviving natural
parent unless it found him unfit or unable to care for the chil-
dxen)‘ LaChapell v: Mawhinney, 66 W (2d) 679, 225 NW
(2d) 501. ;

247.07 Judgment of divorce or legal sep-
aration. A court of competent jurisdiction shall
grant a judgment of divorce or legal separation
if:

(1) The requirements of this chapter as to
residence and marriage assessment counseling
have been complied with;

(2) The court finds that the marriage is
irretrievably broken under s. 247.12 (2); and

(3) To the extent it has jurisdiction to do so,
the court has considered, approved or made
provision for child custody, the support of any
child of the marriage entitled to support, the
maintenance of either spouse, the support of the
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family under s. 247.261 and the disposition of

property.
History: 1971 ¢ 220; 1977 ¢ 105

247.075 State Is real party in interest.
Whenever aid under s. 49.19 is provided a
dependent, the state shall be deemed a real party
in interest within the meaning of s. 803.01 for
purposes of securing reimbursement of aid paid,
future support and costs as appropriate in an

action affecting marriage.
History: 1977 ¢. 418

247.08 Actions to compel support by
spouse. (1) If cither spouse fails or refuses,
without lawful or reasonable excuse, to provide
for the support and maintenance of the other
spouse or minor children, the other spouse may
commence an action in any court having juris-
diction in actions for divorce to compel the
spouse.to provide such support and maintenance
as may be legally required. The court, in such
action, shall, after consideration of the factors
enumerated. in ss. 247.25 and 247 26 where
appropriate, determine and ‘adjudge the
amount, if any, the spouse should reasonably
contribute to the support and maintenance of
the other spouse or children and how such sum
should be paid, The amount so ordered to be
paid may be changed or modified by the court
upon notice of motion or order to show cause by
either ‘spouse upon sufficient evidence. Such
determination may be enforced by contempt
proceedings, a wage assignment, or other en-
forcement mechanisms as provided under s.
247.30. In any such support action there shall
be no filing fee, suit tax or other costs taxable to
the other spouse, but after the action has been
commenced and filed the court in its discretion
may direct that any part of or all fees and costs
incurred shall be paid by the spouse.

(2) If the state or an'y subdivision thereof
furnishes public aid to a spouse of dependent
children for support and maintenance and the
spouse fails or refuses to institute an appropriate
¢ourt action under this chapter to provide for the
same, the person in charge of county welfare
activities, the county child support agency or the
state department of health and social services
shall have the same right as the individual
spouse to initiate an action under this section,
for the purpose of securing reimbursement for
support and maintenance furnished and of ob-
taining continued support and maintenance.
The title of the action shall be substantially in
the following form: T
A.B. (Welfare official), on behalf of
C.D. (Spouse) )

V. ' .
E.F. (Other spouse)
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In counties having a population of 500,000 or
more, counsel employed by the department of
social services, the county child support-agency
or the department of health and social services
shall represent the director or department
thereof in any such action and may petition the
court to be appointed as guardian ad litem for
any minor or incompetent children.

History: 1971 ¢.220; 1971 ¢. 307 5. 116; 1973 ¢. 237; 1975
c. 82; 1977 ¢. 105, 271.

247.081 Counseling for marriage assess-
ment, divorce and separation. In every ac-
tion for annulment, divorce or legal separation,
the family court commissioner shall inform the
parties of the availability of counseling for mar-
riage assessment, divorce and separation and
referral services offered by the family court
commissioner or the department of family con-
ciliation.  In this section, “counseling for mar-
riage assessment, divorce and  separation”
means counseling to explore the possibility of
reconciliation, to enable the parties to adjust to
the status of being unmarried persons, to pre-
pare the parties to live separate lives and to assist
the parties in planning for the needs of their
minor children, if any. ‘
(1) In every action for divorce or legal
separation, the family court commissioner shall
require the petitioner and, if personally served
within this state, the respondent to participate in
the counseling which shall be provided either
through the commiissioner’s efforts or the efforts
of a department of family conciliation if it exists
or through referrals of the parties to a suitable
counseling source, including a county ‘mental
health or guidance clinic, a member of the
clergy, or, if there are minor children of the
parties’ marriage, a child welfare agency li-
censed under ss. 48.66 to 48.73. No person so
consulted may disclose any statement made by
either party without the consent of that party.
(2) The family court commissioner shall
arrange for such counseling on a voluntary basis
for parties to an action for annulment who
request such counseling and who aré not re-
quired to participate in such counseling under
sub. (1). Such counseling shall be provided as
under sub. (1). No person consulted for coun-
seling may disclose any statement made by
eithér party without the consent of that party.
History: 1977 c. 105, 271, 447, 449,

247.082 Suspenslon of proceedings to ef-
fect reconciilation. During the pendency of
any action for divorce or legal separation, the
court may, upon written stipulation of both
parties that they desire to attempt a reconcilia-
tion, enter an order suspending any and all
orders and proceedings for such period, not
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exceeding 90 days, as the court determines
advisable so as to permit the parties to attempt a
reconciliation without prejudice to their respec-
tive rights. During the period of suspension the
parties may resume living together as husband
and wife and their acts and conduct shall not
constitute an admission that the marriage is not
irretrievably broken or a waiver of the ground
that the parties have voluntarily lived apart
continuously for 12 months or more immedi-
ately prior to the commencement of the action if
such is the case. Suspension may be revoked
upon motion of either party by order of the
court. If the parties become reconciled, the
court shall dismiss the action. If the parties are
not reconciled after the period of suspension, the
action shall proceed as though no reconciliation

period was attempted.
History: 1971 ¢. 220; 1977 ¢, 105

247.083 Requirements for trial: counsel-
ing information; waiting period. (1) Coun-
SELING INFORMATION. No petition for annul-
ment, divorce or legal separation may be
brought to trial until the family court commis-
sioner has certified to the court that the parties
have been informed of counseling and referral
services available and the moving party has met
the counseling requirement, if any, under s.
247.081. The certification by the family court
commissioner shall be filed and entered in the
court record.

(2) WaITING PERIOD. No petition for di-
vorce or legal separation may be brought to trial
until the happening of whichever of the follow-
ing events occurs first:

‘(a) The expiration of 120 days after service
of the summons and petition upon the respon-
dent; or '

“(b) An order by the court, after considera-
tion of the recommendation of the family court
commissioner, directing an immediate hearing
on the petition for the protection of the health or
safety of either of the parties or of any child of
the marriage or for other emergency reasons
consistent with the policies of this chapter. The
court shall upon granting such order specify the

grounds therefor.
History: 1977 ¢. 105.

247.085 Petition and response. (1) Con-
TENTS. In any action affecting marriage, the
petition shall state:

(a) The name and birthdate of the parties,
the social security numbers of the husband and
wife and their occupations, the date and place of
marriage and the facts relating to the residence
of ‘both parties.

(b) The name and birthdate of each minor
child of the parties and each other child born to
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the wife during the marriage, and whether the
wife is pregnant.

(c) That the marriage is irretrievably broken,
or, alternatively, that both parties agree that the
marriage is irretrievably broken.

(d) -Whether or not an action for divorce or
legal separation by either of the parties was or
has been at any time commenced, or is pending
in any other court or before any judge thereof, in
this state or elsewhere, and if either party was
previously married, and if so the manner in
which such mairiage was: terminated, and if
terminated by court judgment, the name of the
court in which the judgment was granted and
the time and place the judgment was granted, if
known.

(e) Whether the parties have entered into
any written agreements as to support, custody,
and visitation of the children, maintenance of
either party, and property division; and if so, the
written agreement shall be attached.

~(f), The relief requested. When the relief
requested is a legal separation, the petition shall
state-the specific reason for requesting such
relief.

. (2) INITIATION OF ACTION. Either or both of
the parties to the marriage may initiate the
action.’

(3) SErvVICE. If only one party initiates. the
action, the other shall be served under ch. 801
and may serve a response or counterclaim within
20 days after the date of service, except that
questions of jurisdiction may be raised at any
time prior to judgment, Service shall be made
upon the petitioner and upon the family court
commissioner as provided in s. 247.14, and the
orlgmal copy of the response shall be filed in
court. If the parties together initiate the action,
service shall be made upon the family court
commissioner as provided in s. 247.14.

.(4) DEFENSES ABOLISHED. Previously. ex-
1stmg defenses to divorce and legal separation,
including but not limited to condonation, conni-
vance, collusion, recrimination, insanity, and
lapse of time, are abolished.

History: 1971 ¢. 220; 1977 ¢. 105

247. 09 -Power of court in divorce and legal
separatlon actions. (1) When a party re-
quests a legal separation rather than a decree of
divorce, the court shall grant the decree in that
form unless the other party requests a divorce, in
which case the court shall hear and determine
which decree shall be grantéd. A decree of
separation shall provide that in case of a recon-
ciliation at any time thereafter, the parties may
apply for a revocation of the judgment. Upon
such application the court shall make such or-
ders as may be just and reasonable.
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(2) By stipulation of both parties, or upon
motion of either party not earlier than one year
after entry of a decree of legal separation, the
court shall convert the decree to a decree of
divorce.

History: 1977 c. 105.
Factors to be considered in ordering a divorce where plain-

tiff ‘has asked for only a separation discussed. Husting v
Hustmg, 54 W(2d) 87,194 NW (2d) 801.

247.10 Stlpulation and property division.
The parties in an action for an annulment,
divorce or legal separation may, subject to the
approval of the court, stipulate for a division of
estate, for maintenance payments, for the sup-
port of children, for periodic family support
payments under s. 247.261 or for custody and
visitation, in case a divorce or legal separation is
granted or a marriage annulled.

History: 1971 ¢. 220;,1977 ¢, 105

A trial court is not required to give effect to a property
division agreement entered into before divorce proceedings
are instituted; it should make its .own determination as to
whether the agreement adequately provides for the parties
Ray v. Ray, 57 W-(2d) 77,203 NW (2d) 724

Legislative reduction of the age of majority to 18 years in
effect emancipated children of the divorced father who had
reached that age and terminated both his parental rights and
his legal obligation to-provide support under the divorce judg-
met, since parental support past the age of majority is not 2
concept accepted in Wisconsin. Schmitz v.. Schmitz, 70-W.
(2d) 882,236 NW (2d) 657. .

247.12 . Trial procedure. (1) PROCEEDINGS.
In actions affecting marriage, all hearings and
trials to ‘determine whether judgment shall be
granted shall be before the court. The testimony
shall be taken by the reporter and shall be
written out and filed with the .record if so
ordered by the court. Custody proceedings shall
receive priorityin being set for hearing.

(2) IRREIRIEVABLE BREAKDOWN. (a) If
both of the parties by petition or otherwise have
stated under oath or affirmation that the mar-
tiage is irretrievably broken, or if the parties
have voluntarily lived apart continuously for 12
months or more: immediately. prior to-com-

" mencement of the action and one party has so

stated, the court, after hearing, shall make a
finding that the marriage is irretrievably
broken.

(b) If the parties have not voluntarily llved
apart for at least 12 months immediately prior to
commencement of the action and if only one
party has stated under oath or affirmation that
the marriageis irretrievably broken, the court
shall consider all felevant factors, including the
circumstances that gave rise to filing the petition
and the prospect of reconciliation.

1. If the court finds no reasonable prospect of
reconcxhanon, it shall make a finding that the

‘marriage is irretrievably broken; or

2. If the court finds that there is a reasonable
prospect of reconciliation, it shall continue the
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matter for further hearing not fewer than 30 nor
more than 60 days later, or as soon thereafter as
the matter may be reached on the couit’s calen-
dar, and may suggest to the. parties that they
seek counseling. The court, at the request of
cither party or.on its own motion, may order
counseling. At the adjourned hearing, if either
party states under oath or affirmation that the
marriage is irretrievably broken, the court shall
make a finding whether the marriage is irre-
trievably broken.
History: Sup. Ct. ‘Order, 67 W (2d) 756; 1977 ¢. 105

247.125 Order for appearance of litigants.
Unléss nonresidence.in the state is shown by
competent evidence, service is by publication, or
the court shall for other good cause otherwise
order, both parties in actions affecting marriagé
shall be required to appear upon the trial. An
order of the court or family court commissionet
to that effect shall accordingly be procured by
the moving party, and shall be served upon the
nonmoving party before the trial.
History: 1977 ¢ 105.

247.13 Family court commissioner; ap-
pointment; powers; oaths; assistants. (1)
COUNTIES OTHER THAN MILWAUKEE. (a) Ap-
pointment. In each county, except in a county
having a population of 500,000 or more, the
circuit judges for the county, subject to the
approval of the chief judge of the judicial admin-
istrative district, shall, by order filed in the
office of the clerk of the circuit court on or
before the first Monday of July of each year,
appoint some reputable attorney of recognized
ability and standingat the bar as the family
court commissioner for the county.

(b) Powers; civil service; oath; temporary ap-
pointment; assistants. The family court commis-
sioner; by virtue of the office and to the extent
required for the performance of the duties, has
the powers of a court commissioner. The family
court commissioner. is in addition to the maxi-
mum number of court commissioners permitted
by.s. 757.68. The office of the family court
commissioner, or any assistant commissioner,
may be placed under a county civil service
system by resolution of the county board.
Before entering upon the dlscharge of the duties
the family court commissioner shall take and file
the official oath, The person appomted shall
continue to act until a successor is appomted and
qualified, except thatin the event of disability or
extended absence the judges may appoint an-
other. reputable attorney to act -as temporary
family court commissioner.  The county board
may provide that one or more assistant family
court commissioners shall be appointed by the
circuit judges for the county, subject to the
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approval of the chief judge of the judicial admin-
istrative district. An assistant family court
commiissioner shall have the same qualifications
as the commissioner and shall take and file the
official oath.

(2) MILWAUKEE COUNTY. (a) Appoint-
meént; assistants; civil service. In counties having
a populauon of 500,000 or more, there is created
in the classified civil service the office of family
couit commissioner and such additional assist-
ant family court commissioners as the county
board shall determine and authorize, who shall
be appomted from the membership of the bar
residing in: the county by the chief judge of the

judicial admlmstratlve district under ss. 63.01 to

63.17.

(b) Oath; powers; salary; unavailability; du-
ties. Before entering upon the performance of
their duties, the family court commissioner and
assistant family court commissioners shall take
and file the official oath, The family court
commissioner and assistant family court com-
mlssxonexs shall, by virtue of their respective
posmons and -to the extent required for the
performance of their duties, each have the pow-
ers of a court commissioner. They shall receive
such salary as may be fixed by the county board,
shall perform their duties under the direction of
the chief judge of the judicial administrative
districtora de51gnee and shall be furnished with
quarters and fiecessary office furnishings and
supphes The county board shall provide them
their necessary stenogtraphic and 1nvest1gat10nal
service.. When the family court commissioner is
unavallable -any assistant family court commis-
sioner: shall .performi all the duties and have all
tie powers of the family court commissioner as
directed by thé commissioner or by the chief

judge of the judicial administrative district or

other judge as the chief judge may designate. In
addmon to the duties of the family court com-
missioher undei this chapter, the family court

‘commissioner shall perform other duties as the

chief -judge, of the judicial administrative dis-
trict, or .other judge as the chief judge may
deSi‘griate, directs.

(3) MENOMINEE COUNTY. Menominee
county shall be attached to Shawano county to
the extent of office and functions of the family
court commlssmner and the duly appointed
famlly court-commissioner of Shawano county
shall serve as famlly court commissioner for
Menommee ‘county with all the duties, rights
and ‘power of the family court commissioner
therein; and no family court commissioner shall
be appomted in Ménominee county, the county
not beirg organized for that purpose.

~ (4) RE1IRED JUDGES. In any county one or
more retired or former judges may be appointed
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as temporary or temporary assistant family
court commissioners by a majority of the judges
of such county. Such temporary' or temporary
assistant family court commissioners shaIl be

compensated by the county.

History: 1975¢.'39, 199; 1977 ¢ 187 s. 135; 1977 ¢. 273;
1977 ¢. 323 5. 16; 1977 ¢. 449,

Family court commissioners, except those appointed under
(4), are county employes and subject to mandatory retire-
ment. State ex rel. Sheets v. Fay, 54 W (2d) 642, 196 NW
(2d) 651.

Family court commissioner is without authority to charge
$15 fee to hear order to show cause in domestic relations case.
61 Atty. Gen. 358 )

247.14 Service on and appearance by
family court commissioner. In any action
affecting marriage, each party shall, either
within 20 days after making service on the
opposite party of any petition or pleading or
before filing such petition or pleading in court,
serve a copy of the same upon the family court
commissioner of the county in which the action
is begun, whether such action is contested or not.
Nojudgment in any such action shall be granted
unless this section is complied with except when
otherwise ordered by the court. Such commis-
sioner may appear in an action under this chdp-
ter when appropriate; and shall appear when

requested by the court.
History: 1977 ¢. 105

247.145 Enlargement of time. After the
expiration of the period specified by the statute,
the court may in its diseretion; upon petition and
without notice, extend the time within which
service shall be made upon the family court
commissioner. Extension of time under any
other circumstances will be governed by s.

801.15 (2).
History: Sup. Ct. Order 67 w (2d) 775

247.15 Service on chiid support agency.
In any action affecting marriage in which either
party is a recipient of ‘aid under s.-49.19, each
party, unless represented by a child support
agency, shall, either within 20-days after making
service on the opposite party of any-petition or
pleading, or before filing such petition or plead-
ing in court, serve.a copy -of ;the petition or
pleading upon the child support agency of the
county in which the action is begun.. No judg-
ment in any such action shall ‘be granted unless
this section is complied with except as otherwise

ordered by the court.
History: 1977 c. 418.

247.16 Family court commissioner or law
partner; when  Interested; procedure.
Neither such family court commissioner nor his
partner- or partners shall appear in any action
affecting marriage in any court held in the
county in which he shall be acting, except when

'ACTIONS IN COURTS OF OTHER STATES,

'ACTIONS AFFECTING MARRIAGE 247.21

authorized to appear by s. 247.14. In case he or
his partner shall be in any way interested in such
action, the presiding judge shall appoint some
reputable attorney to perform the services en-
joined upon such family court commissioner and
such attorney, so appointed, shall take and file
the oath and receive the compensation provided
by law.

247.17 Family court commissioner; sal-
ary. In counties having a population of less than
500,000, the county board shall by resolution
provrde an annual salary for the family court
commissioner whether he is on a full or part-
time basis and may furnish an office with neces-
sary office furnishings, supplies and steno-
graphic services and may also by resolution
prescrlbe such other duties to be performed by
him not in conflict with his duties as family court

commissioner. v '
See note to 59.47, citing 61 Atty. Gen. 443

247.19 Record; impounding. (1) No
record or evidence in any case shall be im-
pounded, or access thereto refused, except by
special written order of the court made in its

“discretion in'the interests of pubhc morals ‘And

when 1mpounded no officer or other person shall

’ permlt a copy of any of the testimony or plead-

ings, or - the substance thereof; to be taken by any
person other than a party to the action, or his or
her attorney of record, without the special order
of the court.,

(2) The court may on its own motion, or on
motion of any party to an action affecting mar-
riage, exclude from the courtroom all persons
other than the parties, their attorneys and any
guardians ad litem.

History: 1977 ¢ 105, 273,

247.20 Name of spouse The court, upon

4grant1ng a divorce, shall allow either spouse,

upon request, to resume a former legal surname,
if any..
History: 1975 ¢ 94

Women's names in Wisconsin: In Re Petition of Kruzel
MacDougaH 1975 WBB No. 4

247. 21 Full faith and credit; comity. (1)
Full
faith and credit shall be given in all courts of this
state to a judgment in any action affecting
marriage, except an action relating to child
custody, by a court of competent jurisdiction in
another state, territory or possession of the
United States, when both spouses personally
appear or when the respondent has been person-
ally served

(2) ACIIONS IN couxrs OF FOREIGN COUN-~
TRIES. Any court of this state may recognize a




247.21 ACTIONS AFFECTING MARRIAGE

judgment in any action affecting marriage in-
volving Wisconsin domiciliaries, except an ac-
tion relating to child custody, by a court of
competent jurisdiction in a foreign country, in
accordance with the principles of international
comity.

(3) CHILD CUSTODY ACTIONS. All matters
relating to the effect of the judgment of another
court concerning Chlld custody shall be governed
by ch. 822.

History: 1977 ¢. 105
Full faith and credit is not applicable where a decree or

judgment is obtained in a jurisdiction outside of the US Es-
tate of Steffke, 65 W (2d) 199, 222 NW (2d) 628.

247.22 Uniform divorce recognition act.
(1) A divorce obtained in another jurisdiction
shall be of no force or effect in this state, if the
court in such other jurisdiction lacks subject
matter jurisdiction to hear the case because both
parties to the marriage were domiciled in this
state at the time the proceeding for the divorce
was commenced.

(2) Proof that a person obtaining a divorce in
another jurisdiction was (a) domiciled in this
state within 12 months prior to the commence-
ment of the proceeding therefor, and resumed
residence in this state within 18 months after the
date of his departure therefrom, or (b) at all
times after his departure from this state, and
until his return maintained a place of residence
within this state, shall be prima facie evidence
that the person was domiciled in this state when
the divorce proceeding was commenced.

(3) This section shall be so interpreted and
construed as to effectuate its general purpose to
make uniform the law of those states which
enact it.

(4) This section may be cited as the Uniform
Divorce Recognition Act.

History: 1977 ¢. 105.
Comity cannot be accorded a Mexican decree where no

domicile existed in that foxelar} Junsdlcuon Estate of
Steffke, 65 W (2d) 199, 222 NW (2d) 628

247.23 Temporary orders for support of
spouse and chlidren; sult money; attor-
ney’s fees. (1) Except as provided in ch. 822,
in every action affecting marriage, the court or
family court commissioner may, during the pen-
dency thereof, make such temporary orders con-
cerning the care, custody and suitable mainte-
nance of the minor children, requiring either
party to pay such sums for the support of the
other party and enabling the other party to carry
on or respond to the action, and requiring either
party or both to pay such sums for the support of
the minor children, to order temporary family
support under s. 247.261 or wage assignments
under s. 247.265 and in relation to the persons or
property of the parties as in its discretion shall
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be deemed just and reasonable in light of all
circumstances, including the factors set forth in
ss. 247.25 and 247.26; may require counseling of
either party; and may prohibit either spouse
from imposing any restraint on the personal
liberty of the other. The award of custody of a
child under this subsection shall give to the
custodian the power and duty to authorize nec-
essary medical, surgical, hospital, dental, insti-
tutional or psychiatric care for such child where
there is no existing guardian for the child ap-
pointed under ch. 48 or 880; and the right to give
or withhold consent for such child to marry
under s. 245.02 (2), in addition to the consent of
the parents or guardian of such child required
therein, Any such order may be based upon the
written stipulation of the parties, subject to the
approval of the family court commissioner or the
court.

(2) Notice of motion for an order or order to
show cause under sub. (1) may be served at the
time the action is commenced or at any time
thereafter and shall be accompanied by an affi-
davit stating the basis for the request for relief.

(3) Upon making any order for dismissal of
an action affecting marriage or for vacation of a

judgment theretofore granted in any such ac-

tion, the court shall prior to or in'its order render
and grant separate judgment in favor of any
attorney who has appeared for a party to such
action and in favor of any guardian ad litem for
a party or a child for the amount of fees and
disbursements to which such attorney or guard-
ian ad litem is, in the court’s judgment, entitled
and against the party responsible therefor.
History: 1971 ¢.-149; 1971 ¢. 211 s. 126; 1971 ¢. 220, 307,
1975 ¢. 283; Sup. Ct. Order, 73 W (2d) xxxi; 1977 ¢. 105

Where a guardian ad litem is appointed where the issue of
custody of a child is disputed, his fee should be divided be-
tween both parties when their ability to pay is equal Laceyv
Lacey, 45 W (2d) 378, 173 NW (2d) 142.

An order for attorney’s fees is enforceable by contempt; if
the: judgment only refers to a stipulation for attorney’s fees, it
is not so enforceable. The court cannot enter a judgment in
favor of the attorneys directly. Before a contempt order is
issued the defendant must have notice of an application for it
which must be made by the wife to whom the fees are payable.
O’Connor v. O’Connor, 48°'W (2d) 535, 180 NW (2d) 735

Order duectmg the husband to contribute $2,000 to the
wife’s attorney’s fees is not an abuse of discretion. Tesch v.
Tesch, 63 W. (2d) 320, 217.NW (2d) 647

Denial of the wife’s motion for attor: neys fees to prosecute
the wife’s appeal is held to constitute an abuse of discretion,
since the issues in the case were vigorously contested and in no
way frivolous. . Markham v. Markham, 65 W (2d) 735, 223
NW (2d) 616.

The federal tax consequences of divorce. Meldman, Ryan,
57 MLR 229.

247.24 Judgment; care, custody and ed-
ucation of children. (1) In rendering a judg-
ment of arinulment, divorce or legal separation,
or in rendering a judgment in an action under s.
247.02 (1) (e), the court shall make such
provisions as it deems just and reasonable con-
cerning the care, custody and education of the
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minor children of the parties, if any, according
to the following provisions:

(a) The court may give the care and custody
of such children to one of the parties to the
action. :

(b) The court may give the care and custody
of such children to the parties jointly if the
parties so agree and if the court finds that a joint
custody arrangement would be in the best inter-
est of the child or children. Joint custody under
this paragraph means that both parties have
equal rights and responsibilities to the minor
child and neither party’s rights are superior.

(c) If the interest of any child demands it,
and if the court finds either that the parents are
unable to care for such children adequately or
are not fit and proper persons to have the care
and custody of such children, the court may
declare any such child a dependent and give the
care and custody of such child to a relative of the
child, as defined in ch. 48; to a county agency
specified in s. 48.56 (1); to a licensed child
welfare agency; or to the department of health
and social services. The charges for such care
shall be pursuant to the procedure under s. 48.27
[48.397] except as provided in s. 247.29 (3).

(d) The award of custody of a child under
this section shall give to the custodian the power
and duty to authorize necessary medical, surgi-
cal, hospital, dental, institutional or psychiatric
care for the child where there is no existing
guardian for the child appointed under ch. 48 or
880; and the right to give or withhold consent for
the child to marry under s. 245.02 (2), in
addition to the consent of the parents or guard-
ian of the child required therein.

(1m) In making a custody determination,
the court shall consider all facts in the best
interest of ‘the child and shall not prefer one
potential custodian over the other on the basis of
the sex of the custodian. The court shall con-
sider reports of appropriate professionals where
admitted into evidence when- custody is con-
tested. The court may consider the wishes of the
child as to his or her custodian. - The court shall
consider the following factors in making its
determination: = -

(a) The wishes of the child’s parent or par-
ents as to custody; C

(b) The interaction and interrelationship of
the child with his or her parent or parents,
siblings, and any other person who may signifi-
cantly affect the child’s best interest;

(c) The child’s adjustment to the home,
school, religion and community; '

(d) The mental and physical health of the
parties, the minor"children ‘and other persons
living in a proposed ‘custodial household;

() The availability of public or private child
care services; and S
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(f) Such other factors as the court may in
each individual case determine to be relevant.

(3) In determining the parent with whom a
child shall remain, the court shall consider all
facts in the best interest of the child and shall not
prefer one parent over the other solely on the

basis of the sex of the parent.
History: 1971 ¢. 149, 157, 211; 1975 ¢. 39, 122, 200, 283;
1977 ¢. 105, 418

Impropriety of the award of custody of the child to the
hother cannot be predicated on the guardian ad litem’s con-
trary recommendation. Heiting v 'Heiting, 64 W (2d) 110,
218 NW (2d) 334

The award of custody to the father was reversible error
where the trial court should have recognized the rule of com-
ity and declined to exercise its jurisdiction. Sheridanv. Sheri-
dan, 65 W (2d) 504, 223 NW (2d) 557

See note t0.247 05, citing LaChapell v. Mawhinney, 66 W
(2d) 679,225 NW (2d) 501.

While (3) forbids the award of a child’s custody to a par-
ent solely on the basis of sex, it does not preclude considera-
tion by the trial court of a natural preference for the mother
as one of the factors to be considered in determining the best
interests of the child. Scolmanv. Scolman, 66 W (2d) 761,
226 NW (2d) 388,

Court authority to order a spouse to provide child support
is limited by (1) to the minor children of the parties—those
under the age of 18—absent a stipulation between the parties
incorporated in the divorce judgment requiring support past
the children’s age of majority. Miller v. Miller, 67 W (2d)
435,227 NW (2d) 626. i

Legislative reduction of the age of majority-to 18 years in
effect emancipated children of the divorced father who had
reached that age and términated both his parental rights and
his legal obligation to provide support under the divorce judg-
ment, since parental support past the age of majority is not a
concept accepted in Wisconsin. Schmitz v. Schmitz, 70 W
(2d) 882, 236 NW (2d) 657.

Res judicata is not to be applied to custody matters with
same strictness as to other matters. Kuesel v Kuesel, 74 W
(2d) 636, 247 NW (2d) 72.

See note to 247.045, citing Allen v. Allen, 78 W (2d) 263,
254 NW .(2d) 244,

See note to 247.245, citing Bahr v: Galonski, 80 W (2d)
72, 257 NW (2d) 869.

Consideration of evidence concerning mothet’s atiempts
to frustrate father’s visitation privileges was proper in award-
ing custody. Marotz v. Marotz, 80 W (2d) 477, 259 NW
(2d) 524.

In contesting child custody where the award was by stipu-
lation, full-scale hearing is necessary. Haugen v. Haugen, 82
W (2d) 411, 262 NW (2d) 769.

Custody—to which parent? Podell, Peck, First, 56 MLR
51.

247.245 Visitation. (1) A parent is entitled
to reasonable visitation rights unless the court
finds, after a hearing, that visitation would
endanger the child’s physical, mental or emo-
tional health.

(2) The court may modify an order granting
or denying visitation rights whenever modifica-
tion would serve the best interest of the child;
but -the. court shall not terminate a parent’s
visitation rights unless it finds that the visitation
would endanger the child’s physical, mental or
emotional health.

(3) Visitation may not be denied for failure
to meet financial obligations to the child or
former spouse, nor shall visitation be granted for
meeting such obligations.
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(4) The court may grant reasonable visita-
tion privileges to a grandparent or great-
grandparent of any minor child upon th\e grand-
parent’s or greatgrandparent’s petition to the
court with notice to the parties if the court
determines that it is in the best interests and
welfare of the child and issue any necessary
order to enforce the same. ‘

(5) A parent denied visitation rights under
this section may not have-or exercise the rights
of a parent or guardian under s. 118.125 with
regard to the pupil records of the ¢hild as'to
whom visitation rights are denied. '

(6) Whenever the court grants visitation
rights to a parent, it shall order the child’s
custodian to obtain written approval of "the
parent havmg visitation rights or permission of
the ‘court-in order to establish legal residence
outside this state or to remove the child from this
state for a period of time exceeding 90 days.
Such court permission may be granted only after
notice to the parent having visitation rights and
after opportunity for hearing. -Violation of a
court -order ‘under this subsection may be
deemed a change of circumstances under s.
247.32, allowing the court-to modify the judg-
ment with respect-to custody, child support and
visitation rights so'as to permit withtiolding of a
portion of the support payments to defray the
added expense to the parent with visitation
rights of .exercising such nghts or to mod1fy a
custody order.

(7) . Any person whose visitation rxghts are
violated orinterfered with may notify the.family
court commissioner of such fact. The family
court commissioner shall refer the matter for
investigation by the department of family con-
ciliation ot, if such department does not exist
within the county, to another appropr 1ate social

SCIVICC agency
History: 1971 c. 220 1977 ¢. 105 ss. 35, 39. -
Although change of circumstances may not be sufficient to
justify transfer of custody, such change may be sufficient to
support change in visitation rights. See note to 247.045, ¢it-
mg Bahx v. Galonski, 80 W (2d) 72, 257 NwW (2d) 869

247. 25 Child support (1) Upon every
]udgment of annulment, diyorce ot legal separa-
tion, or in rendering 4 judgment in an action
under. 5. 247.02 (1) (f) or (j) or 247.08, the
court may order either or both parents to pay an
amount reasonable or necessary for support of a
child and shall specifically assign responsibility
for - payment “ of med1ca1 expenses, after
considering:

(a) The ﬁnancml resources of the chlld

“(b) The financial resources of both parents .
as determined under s. 247.255. . .

(¢) The standard of living the child would
have enjoyed had the marriage not ended in
annulment, divorce or legal separation.
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(d) The desirability that the custodian re-
main in the home as a full-time parent.

(e) The cost of day care if the custodian
works outside the home, or the value of custodial
services performed by the custodian if the custo-
dian remains in the home.

() The physical and emotional health needs
of the child:

(g) The child’s educational needs.

(h) The tax consequences to each party

" (i) Such other factors as the court may in
each individual case determine to be relevant,

(2) The court may protect and promote the
best interests of the minor children by setting
aside a portlon of the child support which either
party is ordered to.pay in a separate fund or trust
for the support, education and welfare of such
children.

(3) Violation of visitation rights by the cus-
todial  parent shall- not- constitute reason for

failure to meet child support obligations.

History: 1971 ¢. 157;.1977 ¢. 29, 105, 418.
No-fault divorce: Tax consequences of support, mainte-
nance and property settlement. Case, 1977 WBB 11.

247.255 . Property,« division. Upon every

judgment of annulment, divorce or legal separa-

tion,-or in rendering a judgment in an action
under s. 247.02 (1) (h), the court shall divide
the property of the parties and divest and trans-
fer the title of any such property accordingly. A
certified copy of the portion of the judgment
which affécts title to real estate shall be
recorded in the office of the register of deeds of
the county in which the lands so affected are
situated, The court may protect and promote the
best interests of the children by setting aside a
portion of the property of the parties in a sepa-
rate fund or trust for the support, maintenance,
education and general welfare of any minor
children of the parties. Any property inherited
by either party prior to or during the course of
the marriage shall remain the property of such
party and may not be subjected to a property
division under this section except upon a finding
that refusal to divide such property will create a
hardship on the other party or on the children of
the marriage, and in that event the court may
divest the party of such property in a fair and
equitable manner. The court shall presume that
all other property except inherited property is to
be divided équally between the parties, but may
alter this distribution without regard to marital
misconduct after considering:

(1) - The length of the marriage.

(2) The property brought to the marriage by
each party.

(3) The contribution of each party to the
marriage, giving appropriate economic value to
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each party’s contribution in homemaking and
child care services.

(4) The age and physical and emotional
health of the parties.

(5) The contribution by one party to the
education, training or increased earning power
of the other.

(6) The earning capacity of each party,
including educational background training,
employment skills, work experience, length of
absence from the job market, custodial responsi-
bilities for children and the time and éxpense
necessary to acquire sufficient’ education or
training to enable the party to become self-
supporting at a standard of living reasonably
comparable to that enjoyed during the
marriage.

(7) The desirability of awarding the family
home or the right to live therein for a reasonable
period to the party having ‘custody of any
children.

(8) The amou‘nt and duration of an order
under s. 247.26 granting maintenance payments
to either party, any order for periodic family
support payments under s. 247.261 and whether
the property division is in liew of such payments.

(9) Other economic circumstances of .each
party, including pension benefits, vested or‘un-
vested, and future interests.

(10) The tax consequences to each party.

(11) Any written agreement made by the
parties before or during the marriage’concein-
ing any arrangement for propérty distribution;
such agreements shall be binding upon the court
except that no such agreement shall be bmdmg
where the terms of the agreement are inequita:
ble as to either party.  The court shall presume
any such agreement to be equltable as to both
parties.

(12) Such other factors as the court may in
each individual case determine to be relevant

History: 1977 ¢. 105.

Accounts receivable of medical clinic in which defendant
husband was partner, were propetly viewed by trial court as
salary.of defendant Johnson v. Johnson, 78 W (2d) 137, 254
NW (2d) 198,

Service-connected disability. pension is to be considered as
earned income and not as an asset to be divided ‘between the
parties. Leightonv Lelghton, 81'W (2d) 620, 261 NW (2d)
457

No-fault divorce: Tax cons rt mamte—

uences of s&p
nance and property settlement. °

ase, 1977

247.26 Malntenance payments. (1)
Upon every Judgment of annulment; divorce or
legal separation, or in rendering a ]udgment in
an action under s. 247.02 (1) (g) or (j), the
court may grant.an order requlr 1ng mamtenance
payments to either party for a limnited or indefi-
nite length of time after cons1dermg
(a) The length of the marriage.’
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(b)- The age and physical and emotional
health of the parties.

(¢) The dlStl’lbuthI’l of property made under
s. 247. 255,

(d) The educational level of each party at the
time of marriage and at the time the action is
commenced.

(e) The earning capacity of ‘the party seeking
maintenance, including educational back-
ground, training, employment skills, work expe-
rience, length of absence from the job market,
custodial responsibilities for children and the
timeand expense necessary to acquire sufficient
education or training to enable the party to find
appropriate employment.

(f) The feasibility that the party seekmg
maintenance can become self-supporting at a
standard of living reasonably comparable to that
enjoyed during ‘the marriage, and, if so; the
length of time necessary to achieve this goal.

(g) The tax consequences to each party.

(h) " Any mutual agreement made by the
parties before or during the marriage, according
to the terms of which one party has made
financial or service contributions to the other
with the expectation of reciprocation or other
compensation in the future, where such repay-
ment has not been made, or any mutual agree-
ment ‘made by the parties before or during the
marriage concermng any arrangement for the
financial support of the parties

(i) -Such’ other factors as the court may in
each individual case determine to be relevant.

History: 1971¢.220;1973 ¢. 12 s: 37; 1977 ¢ 105.

. Allowance of $2,300 as a contr ibution to the wife’s attor-
ney ’s fees incurred in the litigation is not deemed excessive
where it was obvious that the trial court reasonably believed
that a considerable portion of the attorney-fee liability was
attributable td°the‘husband who, represented by 4'successive
attorneys or firms, caused a needlessly protracted trial, made
numierous defense motions, and prosecuted a meritless ap-
peal-:an element which, together with others, constituted a
firm basis for fixing. such contr 1bunon Martin v. Martin, 46
W (2d) 218,174 NW (2d) 468

Award of 40% of $45,000 estate approved. Leeder v
Leeder,. 6. W (2d) 464, 175 NW-(2d) 262

Award i in lieu of ahmony to the wife from the total assets of
the parties (amounting to some $28 ,000) of a large percent-
age of the marital estate was.not excessive, where the record
revealed that the marriage had endured for 17 years, the wife
was dying of cancer, was hospitalized severai-times and in
need of medical treatment for the rest of her life, and by such
an award-the. husband was freed-from paying the substantial
medical expenses she would thereafter incur. Lasnicka v.
Lasnicka; 46 W-(2d) 614, 176 NW (2d) 297.

" A proyision in a judgment as to education of children past
21 inserted pursuant to stipulation of the parties; cannot later
be chall enged and can be enforced by contempt proceedmgs
Bliwas v. Bliwas; 47 W. (2d)'635, 178 NW (2d) 3
" An award of approximately one'half of the husband s net
incomie for the support of 4. children sustained. Dittberner v.
Dlttbemet 54 W' (2d) 671,.196 NW (2d) 643.

“While' the supreme court in Lacey, 45 W (2d) 378, admon-
ished:tria] courts to indicate in the decision the basis on which
the property was'to. be divided and the reasons for doing so,
failure is. riot-deemed reversible error if the division was rea-
sofiable. Viér:v. Vier; 62'W (2d) 636, 215 NW (2d) 432.

Award to'the:wife of approximately 22% of the husband’s
assets was'not'inappropriate. 'Rosenheimer v. Rosenheimer,
63 W (2d)° 1, 216 NW ¢2d) 25.
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While arrearages under a temporary order for alimony and
attorney fees and costs which the husband is required to pay
do not constitute part of a wife’s division of the estate, they
are, nevertheless, a charge against the entire estate. Teschv
Tesch, 63 W (2d) 320, 217 NW (2d) 647.

Necessitated by modification herein of the values found by
the trial court, the cash award to the wife of $17,000, which
represented approximately one third of the marital estate
based on the trial court’s figures, is increased to $25,000.
Markham v. Markham, 65 W (2d) 735, 223 NW (2d) 616.

The present value of a spouse’s retirement or pension plan
is an asset to be included in the division of property pursuant
to judgment of divorce. Pinkowski v. Pinkowski, 67 W 2d)
176, 226 NW (2d) 518

In a divorce action between a husband and wife married 26
years and botl in their late forties, where the wife was em-
ployed during the first 4 or 5 years of marriage while the hus-
band completed his medical education and thereafter tended
the parties’ home and 3 children, one of whom still lives with
the wife, the trial court abused its discretion in awarding her
an amount constituting 39% of the net estate, and the wife’s
award is raised to an amount approximating 48 % thereof
Parsons v. Parsons, 68 W (2d) 744, 229 NW (2d) 629.

The federal tax consequences of divorce. Meldman, Ryan,
57-MLR 225.

No-fault divorce:  Tax consequences of support, mainte-
nance and property settlement. Case, 1977 WBB 11

247.261 Famlily support. The court may
make a financial order designated *“family sup-
port™ as a substitute for child support orders
under s. 247.25 and maintenance payment or-
ders under s. 247.26.
“History: 1977 ¢. 105,

Offset of excess child support payments against arrears in

alimony may be permissible. Anderson v. Anderson, 82 W
(2d) 115,261 NW (2d) 817.

247,262 Award of attorney’s fees. The
court, after considering the financial resources
of both parties, may order either party to pay a
reasonable amount for the cost to the other party
of maintaining or responding to-an action affect-
ing marriage and for attorney’s fees to either
party, including sums for legal services rendered
and costs incurred prior to the commencement
of the proceéeding or after entry of judgment.
The court may order that the amount be paid
directly'to the attorney, who may enforce the
order-in his or her name. The court may not
order payment of costs under this section by the
state or any county which may be a party to the
action. ~ © "

History: 1977 ¢. 105. o

An allowance of $1,000 attorneys fees on appeal, after the

award of a generous property settlement, constitutes a penalty
t(‘%l;l gpnge;ling. Molloy v. Molloy, 46. W (2d) 682, 176 NW

_Attorney fees on appeal depend on the wife’s need, the
husband’s ability to pay and whether there is reasonable
ground for the appeal. Klipstein v. Klipstein, 47 W (2d) 314,
177 NW (2d) 57. ) ’

247.263 Notice of change of employer
and change of address. Each order for child
support or maintenance paymeénts shall include
an order that the payer and payee notify .the
clerk-‘of court of any change of employer or
change of .address within 10 days of such
change. . .

- History: 1977 ¢. 105,
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247.265 Wage assignment. (1) Each or-
der for child support under s. 247.23 or 247.25,
for maintenance payments under s. 247.23 or
247.26, for family support under s. 247.261, for
support by a spouse under s. 247.02 (1) (f) or
for maintenance payments under s. 247.02 (1)
(g) shall include an order directing the payer to
assign such salary due or to be due in the future
from his or her employer or successor employers
to the clerk of the court where judgment was
granted, as will be sufficient to meet the mainte-
nance payments, child support payments or

family support payments imposed by the court

for the support of the spouse or minor children
or both. The wage assignment shall take effect
upon application of the person receiving pay-
ments which states that the payer has failed to
make in full a payment as established by the
court within 20 days of the date the payment
was due, and when the requirement of sub. (2)
has been satisfied, or, at the court’s discretion,
may take effect immediately.

(2) The family court commissioner, upon
application of the person receiving payments,
shall send.a notice by certified mail to the last-
known address of any payer who has failed to
make a required maintenance payment or child
support payment within 20 days of its due date.
The notice shall be postmarked no later than 10
days after the date on which the application was

' filed and shall inform the recipient that the wage

assignment shall go into effect 10 days after the
date on which the notice was sent. The payer
may, within that 10-day period, request a hear-
ing on the issue of whether the wage assignment
should take -effect, in which case the wage

‘assignment shall be held in abeyance pending

the outcome of the hearing. The family court
commissioner shall hold a hearing requested
under this section within 10 working days after
the date of the request. - If at the hearing the
payer establishes that extraordinary circum-
stances prevented fulfillment of the mainte-
nance payment or child support obligation and
that such circumstances are beyond the control
of the payer, the family court commissioner may
direct that the wage assignment be delayed until
such time, within 12 months, as another month’s
payment-is missed. If such a delay is granted,
the wage assignment shall, upon application, go
into effect if, within the following 12 months, the
payer fails to make in full any payment within
20 days of its due date. Either party may, within
15 working days of the date of the decision by
the family court commissioner under this sec-
tion, appeal to the court which issued the origi-
nal support or maintenance order.
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(3) An assignment made under this section
shall be binding upon the employer and succes-
sor employers one week after service upon the
employer of a true copy of the assignment signed
by the employe and annexed to a copy of the
order, by personal service or by registered or
certified mail, until further order of the court.
For each payment the employer shall receive $1
which shall be deducted from the money to be
paid the employe. Section 241.09 shall not apply
to assignments under this section. The employer
may not use such assignments as a basis for the
discharge of an employe or for any disciplinary
action against the employe. An employer who
discharges or disciplines an employe in violation
of this subsection may be fined not more than
$200 and may be required to make full restitu-
tion to the aggrieved employe, including rein-
statement and back pay. Compliance by an
employer with the order operates as a discharge
of the employer’s liability to the employe as to
that portion of the employe’s wages so affected.

1l-(l)isstory: 1971¢.110;1975¢.945.91 (3);1975¢.199; 1977
<. .

247.27 Disclosure of assets required. (1)
In any action affecting marriage, except an
action to affirm marriage under s, 247.02 (1)
(a), the court shall require each party to fur-
nish, on such standard forms as the court may
require, full disclosure of all assets owned in full
or in part by either party separately or by the
parties jointly. Such disclosure may be made by
each party individually or by the parties jointly.
Assets required to be disclosed shall include, but
shall not be limited to, real estate, savings ac-
counts; stocks and bonds, mortgages and notes,
life insurance, interest in a partnership or corpo-
ration, tangible personal property, income from
employment, future interests whether vested or
nonvested, and any other financial intérest or
source. The court shall also require each party
to furnish, on the same standard form, informa-
tion pertaining to all debts and liabilities of the
parties. The form used shall contain a statement
in conspicuous print that complete disclosure of
assets and debts is required by law and deliber-
ate failure to provide complete disclosure consti-
tutes perjury. The court may on its own initia-
tive and shall at the request of either party
require the parties to furnish copies of all'state
and federal income tax returns filed by them for
the past 2 years, and may require copies of such
returns for prior years.

(2) Disclosure forms required under this
section. shall be filed no earlier than 60 days
prior to final hearing and no later than 30 days
prior to-such hearing. Information contained on
such forms shall be updated to the date of
hearing on the record.
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(3) Information disclosed under this section
shall be confidential and may not be made
available to any person for any purpose other
than the adjudication, appeal, modification or
enforcement of judgment of an action affecting
marriage of the disclosing parties.

(4) Failure by either party timely to file a
complete disclosure statement as required by
this section shall authorize the court to accept
the statement of the other party as accurate.

(5) If any party deliberately or negligently
fails to disclose information required by sub. (1)
and in consequence thereof any asset or assets
with a fair market value of $500 or more is
omitted from the final distribution of property,
the party aggrieved by such nondisclosure may
at any time petition the court granting the
annulment, divorce or legal separation to de-
clare the creation of a constructive trust as to all
undisclosed assets, for the benefit of the parties
and their minor or dependent children, if any,
with the party in whose name the assets are held
declared the constructive trustee, said trust to

include such terms and conditions as the court

may determine. The court shall grant the peti-
tion upon a finding of a failure to disclose such
assets as required under sub. (1).

History: 1977 ¢ 105

247.275 Disposition of assets prior to ac-
tlon. In any action affecting marriage, except
an action to affirm matriage unders. 247,02 (1)
(a), any asset with a fair market value of $500
or more which would be considered part of the
estate of either or both of the parties if owned by
either or both of them at the time of the action,
but which was transferred for inadequate con-
sideration, wasted, given away or otherwise un-
accounted for by one of the parties within one
year prior to the filing of the petition or the
length of the marriage, whichever is shorter,
shall be rebuttably presumed to be part of the
estate for the purposes of s. 247.255 and shall be
subject to the disclosure requirement of s.
247.27. Transfers which resulted in an ex-
change of assets of substantially equivalent
value need not be specifically disclosed where
such assets are otherwise identified in the state-
ment of net worth.
History: 1977 ¢. 105,

247.28  Maintenance, custody and sup-
port when divorce or separation denied. In
a judgment in an action for divorce or legal
separation, although such divorce or legal sepa-
ration is denied, the court may make such order
for the custody of any of the minor children and
for the maintenance of either spouse and support
of such children by either spouse out of property
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or income, as the nature of the case may render

just and reasonable.
History: 1971-¢. 220

247.29 Maintenance payments, clerk of
court, family court commissioner, fees and
compensation. (1) All orders or judgments
providing for temporary or permanent mainte-
nance payments or support of children shall
direct the payment of all such sums to the clerk
“of the court for the use of the person for whom
the same has been awarded. A party securing an
order for temporary maintenance payments or
support money shall forthwith file said order,
together with all pleadings in the action, with
the clerk of the court. Said clerk shall disburse
the money so received pursuant to said judgment
or.order and take receipts therefor. All moneys
received or disbursed under this section shall be
entered .in° a record book kept by said clerk,
which shall be open to inspection by the parties
to the action, their attorneys, and the family
court commissioner. If the maintenance pay-
ments or support money adjudged or ordered to
be paid shall not be paid to the clerk at the time
provided in said judgment or order, the clerk or
the family court commissioner of said county
shall take such proceedings as either of them
deems advisable to secure the payment of such
sum including enforcement by contempt pro-
ceedings under s. 295.02 or by other means.
Copies of any order issued to compel such pay-
ment shall be mailed to counsel who represented
each party when such maintenance payments or

support money was awarded. In case any fees of

officers in any of said proceedings including the
compensation of the family court commissioner
at the rate of $50 per day unless such commis-
sioner is on a salaried basis, be not collected
from the person proceeded against, the same
shall be paid-out of the county treasury upon the
order of the presiding judge and the certificate
of the clerk of the court. ‘

(2) If any party entitled to maintenance
payments or support money, or both, is receiving
public assistance under ch. 49, the party may
assign the party’s right thereto to the county
department of social services or public welfare
or municipal relief agency granting such assist-
ance. -Such assignment shall be approved by
order of the court granting the maintenance
payments or support money, and may be termi-
nated in like manner; except that it shall not be
terminated .in cases where there is-any delin-
quency in the amount of maintenance payments
and support money previously ordered or ad-
judged to be pdid to the assignee without the
written consent of the assignee or upon notice to
the assignee and hearing. When an assignment
of maintenance payments or support money, or
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both, has been approved by the order, the as-
signee shall be deemed a real party in interest
within s. 803.01 but solely for the purpose of
securing payment of unpaid maintenance pay-
ments or support money adjudged or ordered to
be paid, by participating in proceedings to se-
cure the payment thereof. Notwithstanding
assignment under this subsection, and without
further order of the court, the clerk of court,
upon receiving notice that a party or a minor
child of the parties is receiving aid under s.
4919, shall forward all support assigned under
s, 49.19 (4) (h) 1 to the department.

(3) If maintenance payments or support
money, or both, is ordered to be paid for the
benefit of any person, who is committed by court
order to an institution or is in confinement, or
whose legal custody is vested by court order
under ch. 48 in an agency, department or rela-
tive, the court or family court commissioner may
order such maintenance payments or support
money to be paid to the relative or agency,
institution, welfare department or other entity
having the legal or actual custody of said person,
and to be used for the latter’s care and mainte-
nance, without the appointment of a guardian
under-ch. 880.

History: 1971 ¢. 41 s 12;Sup. Ct. Order, 67 W (2d) 775;
1975 ¢. 82, 200; 1975 ¢ 401 s 4; 1977 ¢. 105 5. 59; 1977 ¢.
271, 418, 447

Public welfare agency is entitled to collect unpaid alimony
and support money which had accumulated prior to the effec-
tive date of assignment under (2) and prior to assignor’s re-
ceipt of welfare assistance Schiavo v. Schiavo, 71 W (2d)
136,237 NW- (2d) 702,

Defense of laches is not available in an action or proceed-
ing brought to secure enforcement of a child-support order in
a divorce action. Paterson v. Paterson, 73 W (2d) 150, 242
NW (2d) 907

247.30 Enforcement of maintenance pay-
ment and child support orders. In all cases
where child support payments under s. 247.25,
maintenance payments under s. 247.26, family
support payments under s. 247.261 or attorney’s
fees under s. 247.262 are ordered, the court may
provide that the same shall be paid in such sums
and at such times as shall be deemed expedient,
and may impose the same as a charge upon any
specific real estate of the party liable or may
require sufficient security to be given for pay-
ment according to the judgment; and upon neg-
lect or refusal to give such security or upon the
failure to pay such payments or fees the court
may enforce the payment thereof, including past
due payments, by execution, under s. 295.02, by
money judgment for past due payments, by
satisfaction under s. 811.23 out of any property
attached under ch. 811 or otherwise as in other
cases. No such judgment shall become effectual
as a charge upon specific real estate until the
judgment or a certified copy thereof is recorded
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in the office of the register of deeds in the county
in which the real estate is situated.

History: 1971 ¢. 220; 1975¢ 401 s 4; 1977 ¢ 105

A court is justified in requiring the ¢reation of a trust to
secure the payment of support money where the husband has

a record of failing to obey prior court orders. Foregger v
Foregger, 48 W (2d) 512, 180 NW (2d) 578

247.305 Enforcement; contempt pro-
ceedings. In all cases where a party has
incurred a financial obligation under s, 247.23,
247.255, 247.26, 247.261 or 247.262 and has
failed within a reasonable time or as ordered by
the court to satisfy such obligation, and where
the wage assignment proceeding under s
2477.265 is inapplicable, impractical or unfeasi-
ble, the court may on its own initiative, and shall
on the application of the receiving party, issue
an order requiring the payer to show cause at
some reasonable time therein specified why he
or she should not be punished for such miscon-
duct as provided in s. 295.02.
History: 1977 c. 105.

247.31 Trustee may be appointed. The
court may also appoint a trustee, when deemed
expedient, to receivé any money adjudged to
either spouse upon trust, to invest the same and
pay over the income thereof for the maintenance
of the spouse entitled thereto or the support and
education of any of the minor children, or to pay
over the principal sum in such proportions and at
such times as the court directs. The trustee shall
give such bond, with such sureties as the court
requires, for the faithful performance of his
trust.
History: 1971 ¢. 220.

247.32 Revision of Judgment. (1) After a
Jjudgment providing for child support under s.
247.25, maintenance payments under s, 247.26
or family support payments under s. 247,261, or
for the appointment of trustees under s. 247.31
the court may, from time to time, on the petition
of either of the parties, or upon the petition of
the department of health and social services, a
county welfare agency or a child support agency
if an assignment has been made under s. 49.19
(4) (h) or if either party or their minor children
receives aid under ch. 49, and upon notice to the
family court commissioner, revise and altef such
judgment respecting the amount of such mainte-
nance or child support and the payment thereof,
and also respecting the appropriation and pay-
ment of the principal and income of the property
so held in trust, and may make any judgment
respecting any of the matters which such court
might have made in the original action, except
that a judgment which waives maintenanée pay-
mients for either party shall not thereafter be
revised or altered in that respect nor shall the
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provisions of a judgment with respect to final
division of property be subject to revision or
modification: Any change in child support
because of alleged change in circumstances shall
take into consideration each parent’s earning
capacity and total economic circumstances. In
any action under this section, receipt of aid to
families with dependent children unders. 49.19,
or a substantial change in the cost of living by
either party or as measured by the federal
bureau of labor statistics may be sufficient to

justify a revision of judgment.

(2) Whenever the welfare of any such child
will be promoted thereby, the court granting
such judgment shall always have the power to
change the care and custody of any such child,
either by giving it to or taking it from any
parent, relative or agency.. No order changing
the custody of any child shall be entered until
after notice of such application has been given
the parents of such child, if they can be found,
and also to the relative or agency that then has
the custody of such child. The court may order
custody transferred to the department of health
and social services only in those cases where the
department agrees to accept custody. Any mod-
ificationi of a custody order which removes a
child from the care of a parent having custody of
the child shall be based on a finding that such
removal is necessary to the child’s best interest
as shown by substantial evidence supporting a
change in custody under s. 247.24 (1m).

(3) After a final judgment requiring mainte-
nance payments has been rendered and the
payee has remarried, the court shall, on applica-
tion of the payer with notice to the payee and
upon proof of remarriage, vacate the order re-
quiring such payments.

(4) In any case in which the state is a real
party in interest under s. 247.075, the depart-
ment of health and social services shall review
the support obligation -periodically and when-
ever circumstances so warrant, petition the
court for revision of the judgment with respect to
the support obligation,

History: 1971 ¢.220; 1977 ¢. 105 ss. 38, 48, 49; 1977 . 418.

The fact that a child needs more support at 6 than at 2 is
sufficient to justify an increase in payments if the father is
able to make them Klipstein v. Klipstein, 47 W (2d) 314,
177 NW (2d) 57. \

Even though the mother took the children out of the state
without court approval or letting the father know where he
could visit them, the court may not suspend payment of a sup-
port allowance without'a hearing as to the effect on the chil-
dren. Krause v. Krause, 58 W (2d) 499, 206 NW (2d) 589.

Even assuming the parties’ agreement as to child support
gave rise to contractual obligations, these obligations re-
mained subject to modification by the court under this sec-
tion. Vaccarov. Vaccaro, 67 W (2d) 477, 227 NW (2d) 62.

While a divorced party owes no duty of sexual fidelity to
the former spouse, cohabitation by the party can be acknowl-
edged as.a change of circumstances affecting the former
spouse’s responsibility to provide alimony, with the manner
and extent of the cohabitation and surrounding circumstances
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to be considered in determining whether such alimony pay-
ments should be modified. Taake v Taake, 70 W (2d) 115,
233 NW (2d) 449

Child support provision reducing payments proportion-
ately as each of several minor children attains majority is not
against public policy. Severson v. Severson, 71 W (2d) 382,
238 NW (2d) 116.

Trial court abused discretion in denying former husband’s
motion to terminate alimony, where court failed to consider
former wife's increased estate as result of inheritance Lemm
v. Lemm, 72 W (2d) 457, 241 NW (2d) 593

247.36 Dower and curtesy rights. When a

judgment of divorce is granted, and also when

the court, upon granting a legal separation,

makes a final division of the estate under s.

247.255 or 247.26, neither party shall be enti-

tled todower or curtesy in any lands of the other.
History: 1977 ¢. 105 s. 60

247.37 Effect of judgment. (1) (a) Inany
action affecting ‘marriage, if the court orders
maintenance payments or other allowances for a
party or children or retains jurisdiction in such
matters, the written judgment shall include a
provision that disobedience of the court order
with respect to the same is punishable under s.
295.02 by commitment to the county jail or
house of correction until such judgment is com-
plied with and the costs and expenses of the
proceedings are. paid or until the party commit-
ted is otherwise discharged, according to law,
The findings of fact and conclusions of law and
the written judgment shall be drafted by the
attorney for the moving party, and shall be
submitted to the court and filed with the clerk of
the. court within 30 days after judgment is
granted; but if the respondent has been repre-
sented by counsel, the findings, conclusions and
judgment shall first be submitted to respon-
dent’s counsel for approval and if the family
court commissioner has appeared at the trial of
the action, such. papers shall also be sent to the
family court commissioner for approval. After
any necessary approvals are obtained, the find-
ings of fact, conclusions of law and judgment
shall: be submitted to the court. Final stipula-
tions of the parties may be appended to the
judgment -and incorporated by reference
therein. -

(b) When a judgment of divorce is granted,
the written judgment of divorce shall state, in a
separate paragraph, that where either party to
the ‘marriage being so dissolved is obligated
under such’ judgment or by other judgment or
court order to support any minor issue of the
marriage not in his or her custody, he or she is
prohibited by s. 245,10 or 245.105 from mar-
rying again in this state or elsewhere after such
judgment becomes" final unless permission to
marry is granted by order of either the court of
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this state which granted such judgment or sup-
port order, or the court having divorce jurisdic-
tion in the county of this state where such minor
issue resides or whete the marriage license appli-
cation is made.

(c) At the time of filing any judgment for an
annulment, divorce or legal separation, the at-
torney for the moving party shall present to the
clerk of court 2 true copies thereof in addition to
the original judgment, and until such copies are
presented the clerk may refuse to accept such
judgment for filing. After the judgment is filed,
the clerk shall mail a copy forthwith to each
party to the action at the last-known address,
and the court record shall show such mailing.

(2) So far as a judgment of divorce affects
the marital status of the parties the court has the
power to vacate or modify the same for suffi-
cient cause shown, upon its own motion, or upon
the application of both parties to the action, at
any time within 6 months from the granting of
such judgment. But no such judgment shall be
vacated or modified without service of notice of
motion on the family court commissioner. The
court may direct the family court commissioner
or appoint some other attorney, to bring appro-
priate proceedings for the vacation of the judg-
ment.. The compensation of the family court
commissioner when not on a salaried basis or
other attorney for performing such services shall
be at the rate of $50 per day, which shall be paid
out of the county treasury upon order of the
presiding judge and the certificate of the clerk of
the court. If the judgment is vacated it shall
restore the parties to the marital relation that
existed before the granting of such judgment, If
after vacation: of the judgment either of the
parties shall bring an action in this state for
divorce against the other the court may order
the petitioner in such action to reimburse the
county the amount paid by it to the family court
commissioner or other attorney in connection
with such vacation proceedings. Whenever a
judgment of divorce is set aside under this
subsection, the court shall order the record in
the action impounded without regard to s.
247.19; and thereafter neither the record nor
any part thereof shall be offered or admitted
into evidence in any action or proceeding except
by special order of the court of jurisdiction upon
good cause shown in any paternity proceedings
under ss. 52.21 to 52.45 or by special order of
any court of record upon a showing of necessity
to clear title to real estate.

- {8) When ajudgment of divorce is granted it
shall be effective immediately except as pro-
vided in s. 245.03 (2). Every judge who grantsa
judgment of divorce shall inform the parties
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appearing in court that the judgment is effective
immediately except as provided ins. 245.03 (2).
History: 1971 ¢ 220; 1975 ¢. 41,199, 200; 1975¢.401 5. 4;
1975 ¢ 421; 1977 ¢. 105.
Sub. (2) does not-authorize vacating or modifying a judg-
ment as to paternity of children determined in the original
judgment. E..v. E.., 57 W (2d) 436,204 NW (2d) 503

247.38 Judgment revoked on remarriage.
When a judgment of divorce has been granted
and the parties shall afterwards intérmarry, the
court, upon their joint application and upon
satisfactory proof of such marriage, shall revoke
all judgments and any orders which will not
affect the right of 3rd persons and order the
record impounded without regard to s. 247.19;
and ‘thereafter neither the record nor any part
thereof shall be offered or admitted into evi-
dence in any action or proceeding except by
special order of the court of jurisdiction upon
good cause shown in any paternity proceedings
under ss..52.21 to 52.45 or by special order of
any.court of record upon a showing of necessity
to clear title to real estate.
History: 1977 ¢. 105,
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247.39 Maintenance payments or other
allowances pending appeal. (1) In actions
affecting marriage pending in an appellate
court, no allowance for suit money, counsel fees
or disbursements in the court, nor for temporary
maintenance payments to the spouse or the
children during the pendency of the appeal will
be made in the court.

(2) Allowances specified in sub. (1), if made
at all, shall be made by the proper trial court
upon motion made and decided after the entry of
the order or judgment appealed from and prior
to the return of the record to an appellate court,
provided, that if the allowance is ordered before
the appeal is taken the order shall be conditioned
upon the taking of the appeal and shall be
without effect unless and until the appeal is

perfected:
History: 1975 ¢. 94; 1977 ¢. 105; 1977 ¢. 187 s, 89.

247.40 Contempt proceedings. All con-
tempt orders in which confinement is imposed

shall be issued by a judge.
History: 1977 ¢. 323
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