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GENERAL PROVISIONS

939 .03 Jurisdict ion of state over crime .
(1) A person is subject to prosecution and
punishment under the law of this state if :

(a) He commits a crime,, any of the constitu-
ent elements of which takes place in this state ; or

(b) While out of this state, he aids and abets,
conspires with, or advises, incites, commands, or
solicits another to commit a crime in this state;
or

(c) While out of this state, he does an act
with intent that it cause in this state a conse-
quence set forth in a section defining a crime ; or

939 .05 Parties to crime . (1) Whoever is
concerned in the commission of a crime is a
principal and may be charged with and con-
victed of the commission of the crime althoughh
he did not directly commit it and although thee
person who directly committed it has not been
convicted or has been convicted of some other
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PRELIMINARY PROVISIONS .

939.01 Name and interpretation of code.
Title XLV may be cited as the criminal code but
shall not be interpreted as a unit . Crimes
committed prior to July 1, 1956 are not affected
by the criminal code.

939 47 Necessity .
93948 Self-defense and defense of others
939 49 Defense of property and pr otection against

shoplifting
PENALTIES

939 . 50 Classification of felonies .
93951 Classification of misdemeanors :
93952 Classification of forfeitures ,
93960 Felony and misdemeanor defined .
93961 Penalty when none expressed .
939 ..62 Increased penalty for habitual criminality :

RIGHTS OF THE PROSECUTION
93965 Prosecution under more than one section permitted .
939, 66 Conviction of included crime permitted .

RIGHT 'S OF THE ACCUSED
939.' 70 Presumption of innocence and burden of proof '.
939,71 Limitation on the number of convictions . .
93972 No conviction of both inchoate and completed ci ime.
93973 Criminal penalty permitted only on conviction .
9 .39 .' 74 Time limitations on prosecutions .

(d) While out of' this state, he steals and
subsequently brings any of the stolen property
into this state..

(2) In this section "state " includes area
within the boundaries of the state , and area over
which the state exercises concurrent jurisdiction
under Article IX, section 1, Wisconsin
constitution .

Jurisdiction over crime committed by Menominee while on
the Menominee Indian Reservation discussed . State ex ref
Pyatskowit v . . Montour, 72 W (2d) 277, 240 NW (2d) 186 ,

Treaties between federal government and Menominee
tribe do not deprive state of criminal subject matter juiisdio-
lion over crime committed by a Menominee outside the reser-
vation , Sturdevant v, State, 76 W (2d) 247 ; 251 NW (2d)
so.



939.22 Words and phrases defined . In the
criminal code, the following words and phrases
have the designated meanings unless the context
of a specific section manifestly requires a differ-
ent construction:

(2) "Airgun" means a weapon which expels
a missile by the expansion of compressed air or
other gas,

(4) "Bodily harm" means physical pain or
injury, illness, or any impairment of physical
condition .,

(6) "Crime" has the meaning designated in
s .. 939 .12

(8) "Criminal intent" has the meaning des-
ignated in s . . 939 .23 .

(10) "Dangerous weapon" means any fire-
arm, whether loaded or unloaded, or any device
designed as a weapon and capable of producing
death or great bodily harm, or any other device
or instrumentality which, in the manner' it is
used or intended to be used, is calculated or
likely to produce death or great bodily harm .

(12) "Felony" has the meaning designated
in s . 9 .39„60.

(14) "Great bodily harm" means bodily
injury which creates a high probability of death,
or which causes serious permanent disfigure-
ment, or which causes a permanent or pro-
tracted loss or impairment of the function of any
bodily member or organ or other serious bodily
injury .,

(16) "Human being" when used in the homi-
cide sections means one who has been born alive .

(18) "Intentionally" has the meaning desig-
nated in s . 939 .,23

(20) "Misdemeanor" has the meaning desig-
nated in s . 93960„

(22) "Peace officer" means any person
vested by law with a duty to maintain public
order or to make arrests for crime, whether that

939.12 Crime defined. A crime is conduct
which is prohibited by state law and punishable
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degree of the c rime or of' some other crime based
on the same act..

(2) A person is concerned in the commission
of the crime if he :

(a) Directly commits the crime; or
(b) Intentionally aids and abets the commis-

sion of it or
(c) Is a party to a conspiracy with another to

commit it or advises , hires, counsels or otherwise
procures another to commit it . Such a party is
also concerned in the commission of any other
crime which is committed in pursuance of the
intended crime and which under the circum-
stances is a natural and probable consequence of
the intended crime . This paragraph does not
apply to a person who voluntar ily changes his
mindd and no longer desires that the crime be
committed and notifies the other parties con-
cerned of his withdrawal within a reasonable
time before the commission of the crime so as to
allow the others. also to withd raw .

It is desirable but not mandatory that an information refer
to this section where thee district attorney knows in advance
that a conviction can only be based on participation and the
court can instruct and the defendant can be convicted on the
basis of the section in the absence of a showing of adverse
effect on the defendant. 'Bethards v State, 45 W (2d) 606,
173 NW (2d) 634 .

It is not eer6r, that an information charging a crime does
not also charge defendant with being a party to a crime .
Nicholas v.. State, 49 W(2d) 683, 183 NW (2d) 11 .

Under sub .. (2) (c) a ` conspirator is one who is concerned
wither crime prior to its actual commission. . State v .. Haugen,
52 W (2d) 791, 191 NW (2d) 12 .

An information charging defendant with being a party to a
crime need not set forth the particular subsection relied upon.
A defendant can be convicted of 1st degree murder under, this
statute even though he claims that he only intended to rob and
an accomplice did the shooting . . State v. . Cydzik, 60 W (2d)
683, 211 NW (2d) 421

The state need not elect as to which of ' the elements of the
charge it is relying on Hardison v.. State, 61 W (2d) 262, 212
NW (2d) 103 . .

Seenote to 940 .01, citing Clark v. State, 62 W (2d) 194. .
Evidence establishing that defendant's car' was used in.

robbery getaway was sufficient to convict defendant of armed
robbery, party to a crime, where defendant admitted sole pos-
session of car on night of robbery . Taylor, v . State, 74 W (2d)
255, 246 NW (2d) 518 .

Conduct undertaken to intentionally aid another in com-
mission of a crime and which yields such assistance consti-
tutes aiding and abetting the crime and whatever it entails as
a natural consequence ., State v.. Asfoor, 75 W (2d) 411, 249
NW (2d) 529 ,

Defendants may be found guilty under (2) if, between
them, they perform all necessary elements of crime with
awareness of what the others are doing ; each defendant need
not be present at scene of crime . . Roehl v.. State, 77 W (2d)
398,253 NW (2d) 210.

Aiding-and-abetting theory and conspiracy theory dis-
cussed .. State v, Charbarneau, 82 W (2d) 644,264 NW (2d)
227,

939.10 Common-law crimes abolished ;
common-law rules preserved . Common-law
crimes are abolished. The common-law rules of
criminal law not in conflict with the criminal
code are preserved .
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by fine or imprisonment or both.. Conduct
punishable only by a f 'orf'eiture is not a crime . .

939.14 Criminal conduct or contributory
negligence of v ictim no defense. It is no
defense to a prosecution for a crime that the
victim also was guilty of a crime or was contrib-
utorily negligent .

Jury instruction that defrauded party had no duty to inves-
tigate fraudulent representations was correct . Lambent v . .
State, 73 W (2d) 590, 243 NW (2d) 524 ..

939 .20 Provisions wh i ch apply only to the
criminal code . Sections 939,22 and 939 ..23
apply only to crimes defined in the criminal
code. Other sections in ch 939 apply to crimes
defined in other chapters of the statutes as well
as to those defined in the criminal code ..



duty extends to all crimes or i s limited to specific
crimes .

(24) "Place of prostitution" means anyplace
where a person habitually engages in nonmarital
acts of sexual intercourse or sexual perversion
for any thing of value .

(28) "Property of another" means property
in which a person other than the actor has a legal
interest which the actor has no righ t to defeat or
impair, even though the actor may also have a
legal i nterest in the proper ty..

(30) "Public officer"; "public employe" A
"public officer " is any person appointed or
elected according to law to discharge a public
dutyy for the state or one of its subordinate
governmental units ., A "public employe " is any
person, not an officer, who performs any official
function on behalf of the state or one of its
subordinate governmental units and who is paid
from the public treasury of the state o r
subordinate governmental unit , .

(32) "Reasonably believes" means that the
actor believes that a certain fact situation exists
and such belief under the circumstances is rea -
sonable even though erroneous „

(36) "Sexual intercourse " requires only vul-
var penetration and does not require emission ..

(40) "Transfe r" means any transaction in-
volving a change in possession of any property,
or a change of right, title, or interest to or in any
property .

(42) "Under the influence of an intoxicant "
means that the actor's ability to oper ate a vehi -
cle or, handle a firearm is materially impaired
because of his consumption of an alcoholic bev-
erage or controlled substance under ch . 16 L

(44) "Vehicle" means any self-propelled de-
vice' for moving persons or property or pulling
implements from one place to another, whether ,
such device is operated on land, rails, water, or
in the air.

(46) ` "With intent" has thee meaning desig-
nated in s . 939 .23 .

(48) "Without consent" means no consent
in fact or that consent is given for one of the
following reasons :

(a) Because the actor put the victim in fear
by the use or threat of imminent use of physical
violence on him, or on a person in his presence,
or on a member of his immediate family; or

(b) Because the actor purports to be acting
under legal authority; or,

(c) Because the victim does not understand
the nature of the thing to which ' he consents,
either by reason of ignorance or mistake of fact
or of law other than criminal law or by reason of
youth or defective mental condition, whether
permanent or temporary ..

History: 1971 c .. 219; 1973 c . . .3.36 ; 1977 c.. 173 .

939.30 Solicitation. Whoever, with intent
that a felony be committed, advises another to
commit that crime under circumstances which
indicate unequivocally that he or she has such
intent is guilty of a Class D felony ; except that
for a solicitation to commit a crime for which the
penalty is life imprisonment the actor is guilty of
a Class C felony and for a solicitation to commit
a Class E felony the actor is guilty of a Class E
felony .

Hi s tory : 1977 c .. 173 .
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It was for, the jury to deter mine whether a soft drink bottle,
with which the victim was hit on the head, constituted a dan-
gerous weapon . Actual injury to the victim is not required ,
Langston v . State, 61 W (2d) 288, 212 NW (2d) 113 . .

Unloaded pellet gun qualifies as "dangerous weapon"
under (10) in that it was designed as a weapon and, when
used as a bludgeon, is capable of producing great bodily harm .
State v Antes, '14 W (2d) 317, 246 NW (2d) 671 ..

.Jury could reasonably find that numerous cuts and stab
wounds constituted "serious bodily injury" under (14) even
though there was no probability of death, no permanent in-
jury, and no damage to any member or organ . . La Barge v .
State, 74, W (2d) 327, 246 NW (2d) 794 ..

Jury must find that acts of prostitution were repeated over
enough or were continued long enough in order to find that
premises are "a place of prostitution" under (24) . .Johnson v . .
State, 76 W (2d) 672, 251 NW (2d) 834.

939.23 Criminal intent . (1) When criminal
intent is an element of a crime in the criminal
code , such intent is indicated by the term . "inten-
tionally", the phrase "with intent to", the phrase
"with intent that", or some form of the verbs
"know" or "believe " .

(2) "Know" requires only that the actor
believes that the specified fact exists . .

(3) "Intentionally" means that the actor
either has a purpose to do the thing or cau s e the
resultt specified or believes that his act, if suc-
cessful, will cause that result,, In addition,
except as provided in sub . (6) , the actor must
have knowledge of those facts which are neces-
sary to make his conduct criminal and which are
sett forth after the word "intentionally" .

(4) "With intent to" or "with intent that"
means that the actor either has a purpose to do
the thing or cause the result specified or, believes
that his act, if successful, will cause that result ,

(5) Criminal intent does not require proof of
knowledge of the existence or, constitutionality
of the section under which he is prosecuted or
the scope or meaning of the terms used in that
section .;

(6) Criminall intent does not require proof ' of
knowledge of the age of a minor even though age
is a material element in the crime in question ..

A person; need not foresee or intend the specific conse-
quences of his act in order to possess the requisite criminal
intent and he is presumed to intend the natural and probable
consequences. State v . Gould, 56 W (2d) 808, 202 NW (2d)
90.3 . ..

INCHOATE CRIMES . .



This section does not afford a defense where drugs were
taken voluntarily and the facts demonstrate that there was an
intent to kill and conceal the crime Gibson v . State, 55 W
(2d) 110, 19'7 NW (2d) 813

Evidence ofaddiction was properly excluded as basis for
showing "involuntariness" . Loveday v. State, 74 W (2d) 503,
247 NW (2d) 116,

Alcoholism as a defense, 53 MLR 445 .

939 ,43 Mistake . (1) An honest error,
whether of fact or of law other than criminal
law, is a defense ifit negatives the existence of 'a
state of mind essential to the crime .

(2) A mistake as to the age of a minor or as to
the existence or constitutionality of the section
under which the actor is prosecuted of the scope
or meaning of the terms used in that section is
not a defense,:

The prosecution of an individual who relies on legal opin-
ion of agovernmental official, statutorily required to so opine,
would impose an unconscionable rigidity in the law . . State v .
Davis, 63 W (2d) 75, 216 NW (2d) .31 .

939 .45 Privilege. The fact that the actor's
conduct is privileged, although otherwise crimi-
nal, is a defense to prosecution for- any crime
based on that conduct.. The defense of privilege
can be claimed under any of the following
circumstances :

(1) When the actor's conduct occurs under
circumstances of coercion or necessity so as to be
privileged under s . 939 . .46 or 939 . .47; or

(2) When the actor's conduct is in defense of'
persons or property under, any of the circum-
stances described in s . 9 .39 ..48 oar, 9 .39 :49 ; or

(3) ' When the actor's conduct is in good faith
and is an `apparently authorized and reasonable
fulfillment of any duties of a public office ; of

(4) When the actor's conduct is a reasonable
accomplishment of a lawful arrest ; or

(5) When the actor'ss conduct is reasonable
discipline of a minor by his parent or, a person in
loco parentis; or

(6) When :for, any other' reason the actor's
conduct is privileged by the statutory or com-
mon law of this state .

939 :46 Coercion . (1) A threat by a person
other than the actor's coconspirator which
causes the actor reasonably to believe that his
act is the only means of preventing imminent
death or great bodily harm to himself or another,
and which causes him so to act is a defense to a
prosecution for any crime `based on that act
except that if the prosecution is f"or, murder the
degree of the crime is reducedd to manslaughter .

(2) It is no defense to a prosecution of a
married person that the alleged crime was com-
mitted by command of the spouse nor is there
any presumption of coercion when a crime is
committed by a married person in the presence
of the spouse ..

History: 1975 c. . 94. .

939.32 Attempt. . (1) Whoever attempts to
commit a felony or, a battery as defined by s . .
940 . 19 or- theft as defined by s .. 94320 may be
fined or imprisoned or both not to exceed one-
half ' the maximum penalty for the completed
crime ; except that for an attempt to commit a
crime for which the penalty is life imprisonment,
the actor is guilty of a Class B felony . Whoever
attempts to commit a battery as defined in s .
940 . 20 (2) is guilty of a Class A misdemeanor .

(2) An attempt to commit a crime requires
that the actor have an intent to perform acts and
attain a result which, if accomplished , would
constitute such crime and that he does acts
toward the commission of the crime which
demonstrate unequivocally, under all the cir-
cumstances, that he formed thatt intent and
would commit the crime except far the interven-
tion of another , person or some other ext raneous
factor .

History : 197'7 c . t '73 .
There is no such crime as "attempted homicide by reckless

conduct" since the completed offense does not require intent
while any attempt must demonstrate intent. State v Melvin,
49 W (2d) 246,181 NW (2d) 490 . .

Attempted first . degree murder is shown where only the
fact of the gun misfiring and the action of the intended victim
prevented completion of the crime Austin v . State, 52 W
(2d) 716,190 NW (2d) 887 ,

The victim's kicking defendant in the mouth and other re-
sistance was a valid extraneous factor so as to supply one of
the essential requirements for the crime of attempted rape ..
Adams v : State, 57 W (2d) 515, 204 NW (2d) 657 .

DEFENSES TO CRIMINAL LIABILITY

939.42 Intoxication . An intoxicated or ' a
drugged condition of the actor' is a defense only
if such condition :

(1) Is involuntarily produced and renders
thee actor incapable of distinguishing between
right and wrong in regard to the alleged criminal
act at the time the act is committed; or

(2) Negatives the existence of a state of mind
essential to the crime .'

' To be relieved from responsibility for criminal acts iris not
enough for a defendant to establish that he was under the in-
fluence of intoxicating beverages ; he must establish that de-
gree of intoxication that means he was utterly incapable of
forming the intentt requisite to thee commission of the crime
charged . . Statev . Guiden, 46 W (2d) 328, 174NW (2d) 488 . .

' Intoxication is not a defense to a charge of 2nd degree
murder. Ameen,v. State, 51 W (2d) 175,186 NW (2d) 206 ..
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939.31 Conspiracy. Whoever, with intent
that a crime be committed, agrees or combines
with another for the purpose of committing that
crime may, if one or more of the parties to the
conspiracy does, an act to effect its object, be
fined or imprisoned or, both not to exceed the
maximum provided for, the completed ,,crime ;
except. that for a conspiracy to commit a crime
for- which the penalty is life imprisonment, the
actor is guilty of a Class B felony .
History: 1977 c . 173 . .
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939 .47 Necessity . Pressure of natural physi-
cal forces which causes the actor reasonably to
believe that his act is the only means of prevent-
ing imminent. public disaster, or imminent death
or great bodily harm to himself or another and
which causes him so to act, is a defense to a
prosecution for any crime based on that act
except that if the prosecution is for murder the
degree of the crime is reduced to manslaughter .

939 .48 Self -defense and defense of
others. ` (1) A person is privileged to threaten
or intentionally use force against another for the
purpose of preventing or terminating what he
reasonably believes to be an unlawful interfer-
ence with his person by such other person,. The
actor may intentionally use only such force or
threat thereof as he reasonably believes is neces-
sary to prevent or terminate the interference .
He may not intentionally use force which is
intended or likely to cause death or great bodily
harmm unlesss he reasonably believes that such
force is necessary to prevent imminent death or
great bodily harm to himself

(2) Provocation affects the privilege of self-
defense as follows :

(a) A person who engages in unlawful con-
duct of a type likely to provoke others to attack
him.m and thereby does provoke an attack is not
entitled to claim thee privilege of self-defense
against such attack, except when the attack
which ensues is of a type causing him to reason-
ably believe that he is in imminentt danger of
death or great bodily harm . In such a case, he is
privilegedd to act' in self-defense, but he is not
privileged to resort to the use of force intended
or likely to cause death to his assailant unless he
reasonably , believes he has exhausted every
other reasonable means to escape from or other-
wise avoid death or great bodily harm at the
hands of his assailant .

(b) The privilege lost by provocation may be
regained if the actor in good faith withdraws
from the fight and givess adequate notice thereof
to his assailant .

(c) A person who provokes an attack,
whether by lawful or unlawful conduct, with
intent to use such an attack as an excuse to cause
death or great bodily harm to his, assailant is not
entitled to claim the privilege of self-defense .

(3) The privilege of self-defense extends not
onlyy to the intentional infliction of harm upon a
real or apparent wrongdoer, but also to the
unintended infliction of harm uponn a third per-
son, except that if such unintended infliction of
harm amounts to the crime of injury by conduct
regardless. of life, injury by negligent usee of
weapon, homicide by reckless conduct or homi-
cide by negligent use of vehicle or weapon, the

939.49 Defense of property and protec -
tlon against shoplifting. (1) A person is
privileged to threaten or intentionally use force
against another for the purpose of preventing or
terminating what he reasonably believes to be an
unlawful interference with his property . Only
such degree of force or threat thereof may
intentionally be usedd as the actor reasonably
believes is necessary to prevent or terminate the
interference. It is not reasonable to intentionally
use force intended or likely to causee deathh or
great bodily harm for the sole purpose of defense
of one's property .

(2) A person is privileged to defend a third
person's property from real or apparent unlaw-
ful interference by, another under the same
conditions and by the same means as those
under and by which he is privileged to defend his
own property from real or apparent unlawful
interference, provided that he reasonably be-
lieves that the facts are such as would give the
third person the privilege to defend his own
property, that his intervention is necessary for
the protection of the third person's property, and
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actor is liable for whichever one of those crimes
is committed..

(4) A person is privileged to defend a third
person from real or apparent unlawful interfer-
ence by another under the same conditions and
by the same means as those under and by which
he is privileged to defend himself from real or
apparent unlawful interference, p rovided that
he reasonably believes that the facts are such
that the third person would be privileged to act
in self-defense and that his intervention is neces-
sary for the protection of the third person .

(5) A person is privileged to use force against
another if he reasonably believes that to use such
force is, necessary to prevent such person from
committing suicide, but this privilege does not
extend to the intentional use of force intended or
likelyy to cause death .

(6) In this section "unlawful" means either
tortious or expressly prohibited by criminal law
or both . .

When a defendant testifies he did not intend to shoot or use
force, he cannot claim self-defense . . Cleghorn v .. State, 55 W
(2d) 466,198 NW (2d) . 577.

See note to 940 . .05, citing Ross v.. State, 61 W (2d) 160,
211 NW (2d) 827 .

(2) (b) is inapplicable to the defendant where the nature
of the initial provocation is the gun-in-hand confrontation of
an intended victim by aself '-identified robber, for, under' these
circumstances the intended victim is justified in the use of
force in the exercise of his right of self-defense, Ruff v .. State,
65 W (2d) 713, 223 NW (2d) - 446. .
A person may employ deadly force against another, if such

person reasonably believes such force necessary to protect a
3rd person or one's self from imminent death or great bodily
harm, without incurring civil liability for, injury to the other ..
Clark v Ziedonis, 513 F (2d) 79 .

Self=defense-priot acts of the victim.. 19'74 WLR 266 ..



939 .50 Classification of felonies. (1)
Felonies in chs . 939 to 948 are classified as
follows :

(a) Class A felony.
(b) Class B' felony.
(c) Class C felony .
(d) -Class D felony .
(e) Class E felony .,
(2) A. felony is a Class A, B, C, D or E felony

when it is so specified in chs . 939 to 948 .
(3) Penalties for felonies are as follows :
(a) For a Class A felony, life imprisonment .
(b) For a-Class B felony, imprisonment not

to exceed 20 years.
(c) For a Class C felony, a fine not to exceed

$10,000 or imprisonment not to exceed 10 years,
or both. .

(d) For a Class D felony, a fine not to exceed
$10,000 or imprisonment not to exceed 5 years,
or both .

(e) For a Class E felony, a fine not to exceed
$1D,000 or imprisonment not to exceed 2 years,
or both .

History : 1977 c . 173

938 .51 Classification of misdemeanors.
(1) Misdemeanors in chs . 939 to 948 are
classified as follows:

(a) Class A misdemeanor .
(b) Class B misdemeanor.
(c) Class C misdemeanor .
(2) A misdemeanor is a Class A, B or C

misdemeanor; when it is so specified in cfis . 939
to 948 .

(3) Penalties for misdemeanors are as
follows:

(a) : For a Class A misdemeanor', a fine of not
to exceed $10,000 or imprisonment not to ex-
ceed 9 months, or both . . ,

(b) For a Class B misdemeanor, a fine not to
exceed $1,000 or imprisonment not to exceed 90
days, or both .

939.61 Penalty when none expressed.
(1) If a person is convicted of an act or omission
prohibited by statute and for which no penalty is
expressed, the person shall be subject to a for-
feiture not to exceed $200 .

(2) If a person is convicted of a misdemeanor
under state law for which no, penalty is ex-
premed, the person may be fined not more than
$500 or imprisoned not more than 30 days or
both .

(3) Common law penalties are abolished .
His tory : 1977 c. 173..
See note to 289 41, citing 63 Atty . . Gen . . 81 .

939.62 Increased penalty for habitual
criminality. (1) If the actor is a repeater, as
that term is defined in sub . (2), and the present
conviction is for any crime forr which imprison-
ment may be imposed (except for an escape
under s . 946 .42) the maximum term of impiis-
onment prescribedd by law for that crime may be
increased as follows:

(a) A maximum term of one year or less may
be increased to not more than 3 years .

(b) A maximum term of more than one year
but not more than 10 years may be increased by
not more than 2 years if the prior convictions
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that the third person whose property he is pro-
tecting is a member of his immediate family or
household or a person whose property he has a
legal duty , to protect, or is a merchant and the
actor is the merchant's employe or, agent .

(3) In this section "unlawful" means either
tortious or expressly prohibited by criminal law
or both .

Flight on the part of one suspected of a felony does not, of
itself', warrant the use of deadly force by an arresting officer
and it is only in certain aggravated circumstances that a po-
lice officer may shoot the person he is attempting to arrest,
Clark v .. Ziedonis, 368 F Supp,. 544. .

PENALTIES.
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(c) For, a Class C misdemeanor, a fine not to
exceed $500 or imprisonment not to exceed 30
days, or both .
History: 1977 c 1'73 .

939 .52 Classification of forfeitures . ( 1)
Forfeitures in chs . 939 to 948 are classifiedd as
follows :

(a) Class A forfeiture,
(b) Class B forfeiture . .
(c) Class C forfeiture
(d), Class D forfeiture.
(2) A forfeiture is a Class A, B, C or D

forfeiture whenn it is so specified in chs . 939 to
948

(3) Penalties, for forfeituress are as follows :
(a) For a Class A forfeiture, a forfeiture not

to exceed $10,000.
(b) For a Class B forfeiture, a forfeiture not

to exceed $1,000 .
(c) For a Class C forfeiture, a forfeiture not

to exceed $500 .
(d) For a Class D forfeiture, a forfeiture not

to exceed $200 ...
. History : . 19'77 c . 173.

939 .60 Felony and misdemeanor def ined .
A crime punishable by imprisonment in the
Wisconsin state prisons is a felony . Every other
crime is a misdemeanor . .

History: 1977 c . 418 s . 924 (18) (e)
' NOTE: Th is section is show n as amended by chapter 418 ,

laws of 197 7, section 924 (18) (e) 1 , effective July 1 , 1979.



were for misdemeanors and by not more than 6
years if the prior conviction was for a felony .

(c) A maximum term of more than 10 years
may be increased by not more than 2 years if the
prior convictions were for misdemeanors and by
not more than 10 ,years' ifthe prior conviction
was for a felony„

(2) The actor is a repeater if he was con-
victed of a felony during the 5-year period
immediately preceding the commission of the
crime for which he presently is being sentenced,
or if he was convicted of a misdemeanor on 3
separate . occasions during that same period,
which convictions remain of record and unie-
versed„ It is immaterial that sentence was
stayed, withheld or suspended, or that he was
pardoned, unless such pardon was granted on
the ground of innocence .. In computingg the
preceding 5-year period, time which the actor
spent in actual confinement serving a criminal
sentence shall be excluded .

(3) In this section "felony" and "misde-
meanor" have the following meanings :

(a) In case of crimes committed in this state,
the terms do not include motor vehicle offenses
under chs . .341 to 349 and offenses handled
through court proceedings under oh„ 48, but
otherwise have the meanings designated in s .
939.60.

(b) In case of crimes committed in other
,jurisdictions, the terms do not include those
crimes which are equivalent to motor vehicle
offenses under chs, 341 to 349 or to offenses
handled through court proceedings under ch . 48 .
Otherwise, felony means a crime which under
the laws of that jurisdiction carries a prescribed
maximumm penalty of imprisonment in a prison
or, penitentiary for one year or more . Misde-
meanor means a crime which does not carry a
prescribed maximum penalty sufficient to con-
stitute it a felony and includess crimes punishable
only by a fine .

History: 19'7'7 c . 449.
Cro ss Refe rence: For procedure, see 9'73 ..12 . .
See note toA rt . I , sec. . 6, citing Hanson v . . State, 48 W(2d )

203,179 NW (2d) 909.
A repeater charge must be withheld from jury's

knowledge since it is relevant only to sentencing . . Mulkovich
v .. State, 73 W (2d) 464, 243 NW (2d) 198 . .

RIGHTS OF THE PROSECUTION

939.65 Prosecution under more than one
section permitted. If an act forms the basis for
a crime punishable under more than one statu-
tory provision, prosecution may proceed under
any or, all such ?see rovisions .

S e e note to A: t . . . 8, citing Harris v . State, 78 W (2d )
357, 254 NW (2d) 291 .

939.66 Conviction of included crime per -
mitted. Upon prosecution for a crime, the actor

939.71 Limitation on the number of con-
victions . If an act forms the basis for a crime
punishable under more than one statutory provi-
sion of this state or under a statutory provision of
this state and the laws ofanother jurisdiction, a
conviction or acquittal on the merits under, one

939.62 CRIMES-GENERALLY 4810

may be convicted of' either the c r ime charged or
an included crime , but not both . An included
crime may be any of the following :

(1) A crime which does not require proo f of
any fact in addition to those which must be
proved forr the crime ch arged ; or

(2) A crime which is a les s seriou s type of
criminal homicide than the one ch arged ; or

(3) A crime which is the same a s the crime
chargedd except that it require s reckles sness or
negl igence while the crime charged require s a
criminal intent; or

(4) An attempt in violation o f s 939 .. .32 to
commit the crime charged ; or

(5) The crime of attempted battery when the
crime charged is rape , robbery, mayhem or
aggravated battery or an attempt to commit any
of them .

Controlling principles as to when a lesser included offense
charge should be given discussed . . State v . Melvin, 49 W
(2d) 246,181 NW (2d) 490.

Attempted battery can only be an included crime as to the
specific offenses listed . . State v.. Melvin, 49 W (2d) 246, 181
NW (2d) 490 .

A charge of possession of a pistol by a minor is not an in-
cluded crime in a charge of attempted first degree mu rder be-
cause it includes the element of minor ity which the greater
clime doess not. State v , Melvin, 49 W (2d) 246, 181 NW
(2d) 490.

Disorderly conduct is not a lesser included offense on a
charge of criminal damage to property„ State v . Chacon, 50
W (2d) 73,183 NW (2d ) 84 ..

While attempted .aggravated 'battery is not an included
crime of aggravated battery under (1), it is under (4) The
reduced charge does not put defendant in double jeopardy.
Dunn v State, 55 W (2d) 192, 197 NW (2d) 749 ..

Under (1) the emphasis is on the proof, not the pleading,
and the "stricken word test" stated'in Eastway v . State, 189
W 56, is not incorporated in the statute .. Martin v State, 57
W (2d) 499, 204 NW (2d) 499 ..

947 .015 is not an included crime in 941 . . 30 .. State v . . Van
Ark, 62 W (2d) 155, 215 NW (2d) 41 .

Where the evidence overwhelmingly reveals that the
shooting was intentional, failure to include 940 .06 and 940 08
as lesser included offenses not error .. Hayzes v State, 64 W
(2d) 189, 218 NW (2d) 717 ..

In order to justify the submission of an instr 'uction' on a
lesser degree of homicide than that with which defendant is
charged there must be a reasonable basis in the evidence for
acquittal on the greater charge and for conviction on the
lesser charge . A defendant charged with 1st-degree murder is
not entitled to an instruction as to 3rd-degree murderr unless
the evidence reasonably viewed could lead to acquittal on both
ist-and 2nd-degree murder ,. Harris v . State, 68 W '(2d)436,
228 NW (2d) 645 .

RIGHTS OF THE. ACCUSED

939 .70 Presumption of Innocence and
burden of proof. No provision of the criminal
code shall be construed as changing'the existing
law with respect to presumption of innocence or,
burden of proof..



4811 CRIMES-GENERALLY 939.744

provision bars a subsequent prosecution under (2) Notwithstanding that the time limitation
the other provision unless each provision re- under sub . (1) has expired :
quires proof of a fact for conviction which the (a) A prosecution for' murder, may be com-
other does not require. menced at any time;

939 .72 No conviction of both inchoate (b) A prosecution for theft against one who
and completed crime. A person shall not be obtained possession of the property lawfully and
convicted under both: subsequently misappropriated it may be com-

(1 ) Section 939.30 for' solicitation and s . menced within one year, after discovery of the
93905 as a party to a crime which is the loss by the aggrieved party, but in no case shall
objective of the solicitation; or this provision extend the time limitation in sub.

(2) Section 939 .31 for conspiracy and s . (1) by more than 5 years .
939.05 as a party to a crime which is the (3) In computing the time limited by this
objective of the conspiracy; or section, the time during which the actor was not

(3) Section 939 .32 for attempt and the sec- publicly a resident within this state or during
tion defining the completed crime . which a prosecution against him for the same act

939.73 Criminal penalty permitted only was pending shall not be included. A prosecu-

on conviction . A penalty for the commission of tion is pending when a warrant or a summons
a crime may be imposed only after the actor has has been issued, an indictment has been found,
been duly convicted in a court of competent or an information has been filed .
jurisdiction . Plea of guilty admits facts charged but not the crime and

therefore does not raise issue of statute of limitations State v ..
Pohlhammer, 78 W (2d) 516, 254 NW (2d) 478,

939.74 Time limitations on prosecutions. See note to 97108, citing State v Pohlhammer, 82 W
(1) Except as provided in sub . (2), prosecution (2d) 1, 260 NW (2d) 678,
for a felony must be commenced within 6 years Plaintiff's allegations of defendant district attorney's bad

faith presented no impediment to application of general prin-
2rid prosecution for a misdemeanor or for adul- ciple prohibiting fe deral court interference with pending state
tery within 3 years after the commission thereof ., prosecutions where the only factual assertion in support of
Within the meaning of this section, a prosecu- claim was the district attorney's delay in completing prosecu-
tion has commenced when a warrant or sum- Lion, and there were no facts alleged which could support any

is issued, an indictment is found, or an inclu sio n ot her th an th at th e dis trict attorney had acted conmops sistently with state statutes and constitution Smith v .. Mc-
information is filed. Cane, 381 F Supp 1027 .
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