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STATE OF WISCONSIN 

Assembly Journal 
June 1980 Special Session 

FRIDAY, July 11, 1980. 

The chief clerk makes the following entries under the above date: 

The following is a list of bills and joint resolutions in the 
possession of the assembly at the adjournment of the special session 
pursuant to Senate Joint Resolution 3, June 1980 Special Session 
and, therefore, adversely disposed of: 

Assembly Bills 1, 2, 5, 6, 7, 8, 10 and 12. 
Assembly Joint Resolutions 1 and 2. 
Senate Joint Resolution 4. 

EXECUTIVE COMMUNICATIONS 

State of Wisconsin 
Office of the Governor 

Madison 

To the Honorable, the Assembly: 

The following bills, originating in the assembly, have been 
approved, signed and deposited in the office of the Secretary of State: 

Assembly Bill 	Chapter No. 	 Date Approved 
9, ss 	  358 	  July 10, 1980 

11, ss 	  359 	  July 10, 1980 
13, ss 	  360 	  July 10, 1980 

Respectfully submitted, 
LEE SHERMAN DREYFUS 
Governor 

ADMINISTRATIVE RULES 

Read and referred: 
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Clearinghouse Rule 79 -29 
Relating to boat and on-shore sewage facilities. 
Submitted by Department of Health and Social Services. 
To committee on Environmental Resources. 

Clearinghouse Rule 79 -31 
Relating to certification of soil testers. 
Submitted by Department of Health and Social Services. 
To committee on Environmental Resources. 

Clearinghouse Rule 79 -39 
Relating to small loan companies and the Wisconsin Consumer 

Act. 
Submitted by Office of the Commissioner of Banking. 
To committee on Commerce and Consumer Affairs. 

Clearinghouse Rule 80 -28 
Relating to restaurants, hotels and tourist rooming houses and 

vending of food and beverages. 
Submitted by Department of Health and Social Services. 
To committee on Tourism, Recreation and Economic 

Development. 

Clearinghouse Rule 80 -62 
Relating to credit union services corporations. 
Submitted by Office of the Commissioner of Credit Unions. 
To committee on Financial Institutions. 

Clearinghouse Rule 80 -73 
Relating to grade A milk and grade A milk products. 
Submitted by Department of Agriculture, Trade and Consumer 

Protection. 
To committee on Agriculture. 

Clearinghouse Rule 80 -89 
Relating to raising the maximum billing amounts to parents of 

minor clients who receive services subject to the uniform fee system. 
Submitted by Department of Health and Social Services. 
To committee on Health and Social Services. 

Clearinghouse Rule 80 -108 
Relating to the protection of game and fur bearing animals. 
Submitted by Department of Natural Resources. 
To committee on Tourism, Recreation and 'Economic 

Development. 
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OPINION OF THE ATTORNEY GENERAL 

OAG 41-80 
July 3, 1980 

The Wisconsin Legislature 
State Capitol 
Madison, Wisconsin 53702 

Dear Legislators: 

Chapter 72, Laws of 1979, the Citi zens Utility Board Act, 
became effective on November 29, 1979. Section lm of that chapter 
requests the Attorney General to give his opinion on the 
constitutionality of the state creating A corporation under that 
chapter, particularly in light of Wis: Const. att. XI, sec. 1 .. 

Chapter 72, Laws of 1979, creates ch. 199, Stats, A "nonprofit 
public body corporate and politic," known as the "Citizens Utility 
Board" (CUB), is created under sec. 199.04(1), Stats. The purpose 
of the Board is to represent the interests of residential - utility 
consumers in matters concerning electric, water, natural gas and 
telephone utilities in all levels of government, including advocacy as a 
party in the proceedings of state and local regulatory agencies such as 
the Public Service Commission. The state provides • no funding to 
CUB under the act. Any residential utility consumer at least eighteen 
years old who has contributed at least $3 but not more than $1•00 to 
the Board in the preceding twelve Months shall be a member of the 
corporation. CUB must have at least 1,000 members and at least 
$10,000 in 'contributions within five years or it shall be dissolved. 
CUB is Managed by a board Of directors. Two directors represent 
each congressional district and are elected by members in the district. 

The constitutionality of ch. 199, 'Stats.,. like Any other statute, is 
presumed. The Wisconsin .Supreme Court will find -a legislative 
enactment Unecinstitutiorial only in the event that violatiCh al a 
Specific constitutional prOvisiOn can be :shown beyond a reasonable 
doubt, with all doubts to be resolved in favor Of constitutionality. 
State ex rel. Hammermill Paper Co. v. La Plante, 58 Wis. 2d 32, •46, 
205 N.W.2d 784 (1973). 

The request for an . attorney general's -Opinion regarding the 
IcOnstitutiOnaiity of ch. 199, 'Stats.„ makes specific 'reference to 
COnSt. art. XI, sec. 1. This section provideS: 

Corporations without .13-gating powers or ;ptivilegts ]triay be 
formed under general laws, •but-shill not be treated :bylpecial 
act, except TOr -Municipal purposes, 'Anil -in CaSet whtre,in -lhe 
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judgment of the legislature, the objects of the corporation 
cannot be attained under general laws. All general laws or 
special .acts enacted under the provisions of this section may 
be altered or repealed by the legislature at any time after their 
passage. 

Two related _constitutional provisions are Wis. Const. art. IV, 
:$M. :31 and 32. 'Wisconsin Constitution art. IV, sec. 31, provides in 
Itertipent part: 

The legislature is prohibited from _enacting any special .or 
pprivate laws in the following cases: 

7th..for granting corporate powers or privileges, except to 
cities.. 

Wisconsin Constitution art. IV, see. 32, provides: "The legislature 
.shall :provide ;general laws for the transaction of any -business that 
may be prohibite4 by section thirty,one.of this article, and all such 
laws.shall be ..prtiform in :their operation throughout the state." 

In Attorney ,Veitma Y. •.01ro.ad -Companies, 35 Wis. 425 
118.74), the Wisconsin Supreme Court stated that 'Wis. :Const. art. 

.and 32,..actedupouthefirst clause of Wis.-:Const. art. XI, 
-sec. 1, by :removing the :legislative discretion available to form 
corporations, for other Op municipal purposes, by special, act, -thus 
Inalcing it ,mandatory that the :Legislature _grant corporate powers 
:except to cities only by .general -laws rather than by special laws. 
'Therefore, if the creation • of a corporation •y the .Legislature-
complies with Wis.-.Const.. art.,IV,,.sees. 31 and 32, it will also-comply 
,witla the .first clause of Wis. :  Const. art. XI, sec. 1. 

- The-purpose of 'Wis.. Const. -art. IV, sec. 3.1, was . discussed: by the 
Wisconsin -Supreme-Court in $rate. ex -rel...La Follette.v. Repter, 36 
Wis. 2d 96, 153.N.W.2d 49 (1967). After reviewing. the background 
of ,,the .original .constitutional . amendment of 1871, which ..became 

-Wis. - ..Const. art. IV, see. 31, the. e.ourt -stated: "The purpose Of this 
constitutionalprovision is to insure that legislation will promote the 
general welfare and. further statewide: interests,. as opposed :to-private 
concerns," 36 Wj. 24 at :113. 

Since, unlike-most corporations, ,CUB is ..specifically created by 
;Statute and specific powers a•e-,granted toltb.y.statute, the question 
.:Aris.es ,.whether..corporatepowers. or privileges are granted-by :special 
, ,orprivate law in violation of WisConst. art.:IV,..sec. 31. Recent cases 

',which the Wisconsin :Supreme Court has upheld.  the 
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constitutionality of statutes specifically creating two corporate 
entities, the Wisconsin Housing 'Finance Authority and the 
Wisconsin Solid Waste Recycling Authority, suggest that ch. 199, 
Stats., is not a special or private law. 

In State ex rel. Warren v. Nusbaum, 59 Wis. 2d 391, 208 N.W.2d 
780 (1973), the court considered the constitutionality of ch. 234, 
Stats., which created the Wisconsin Housing Finance Authority. The 
Authority was designed to issue notes and bonds and in turn was to 
make money available to the housing industry at reduced rates. The 
developers could then sell or rent housing to low and moderate 
income families, thereby tending to eliminate substandard housing 
conditions in the state and accomplish other objectives set forth in the 
enabling legislation. The court stated: 

The Authority, denominated a public body corporate and 
politic, is granted only those powers "necessary or convenient" 
to implement the purposes of ch. 234, Stats. It was not the 
intention of the legislature to create a corporation in the 
ordinary sense. Ch. 234 grants to the Authority those 
corporate powers essential to its performance in improving 
and otherwise promoting the health, welfare and prosperity of 
the people of this state. 

59 Wis. 2d at 446. The court further stated that Wis. Const. art. IV, 
sec. 31, was not meant to deny the Legislature the authority to grant 
limited corporate powers to the entities it creates to promote a public 
and state purpose. The court held that ch. 234, Stats., was neither a 
special nor private law since it promoted a legitimate governmental 
and statewide purpose as declared by the Legislature rather than the 
promotion of private or local interests. 

In Wisconsin Solid Waste Recycling Auth. v. Earl, 70 Wis. 2d 
464, 235 N.W.2d 648 (1975), the court considered the constitutional 
validity of ch. 305, Laws of 1973, which created the Wisconsin Solid 
Waste Recycling Authority. The court found that the Authority 
involved a legitimate governmental and statewide purpose to assist 
local units of government and the private solid waste management 
industry in providing the necessary systems, facilities, technology and 
services for solid waste management and resources recovery. Relying 
on Nusbaum, the court concluded that the statute did not violate 
Wis. Const. art. IV, sec. 31. 

Like the Wisconsin Housing Finance Authority, CUB was not 
intended by the Legislature to be a corporation in the ordinary sense. 
As previously noted, CUB is designated in sec. 199.04(1), Stats., as a 
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public body corporate and politic. The corporation is provided, under 
sec. 199.05(2), Stats., with "all the powers necessary or convenient 
for the effective representation and protection of the interests of 
residential utility consumers and to implement this chapter." Also, 
sec. 199.02, Stats., expressly declares that CUB is created to promote 
public purposes, not private ones: 

The purpose of this chapter is to promote the health, 
welfare and prosperity of all the citizens of this state by 
ensuring effective and democratic representation of individual 
farmers and other individual residential utility consumers 
before regulatory agencies, the legislature and other public 
bodies and by providing for consumer education on utility 
service costs and on benefits and methods of energy 
conservation. Such purpose shall be deemed a statewide 
interest and not a private or special concern. 

Certainly the cost and distribution of public utility service is a 
public concern. This was recognized by the Wisconsin Supreme 
Court over forty years ago in State ex rel. Wisconsin Dev. Authority 
v. Dammann, 228 Wis. 147, 277 N.W. 278 (1938). In considering 
whether the use by the Wisconsin Development Authority of a 
statutorily authorized appropriation was for a public purpose, the 
Wisconsin Supreme Court stated: 

The use of electric energy and other services named [utility 
services] has become so essential in the industrial, 
commercial, agricultural, transportation, and domestic 
activities of everyday life, and to the economic well-being and 
general welfare of the people of this state, that it has come into 
the category of public necessities and the state-wide 
distribution thereof at the lowest possible reasonable cost can 
rightly be considered a matter of public concern and clothed 
with a public interest. 

228 Wis. at 183-84. 

Chapter 199, Stats., clearly promotes statewide interests as 
opposed to purely local ones. It applies uniformly statewide to 
residential utility consumers. The fact that only residential utility 
constuners may be members of CUB does not in my opinion make ch. 
199, Stats., a special law rather than a general law. As the Wisconsin 
Supreme Court stated in Johnson v. The City of Milwaukee, 88 Wis, 
383, 390, 60 N.W. 270 (1894): 

It is not required that all general laws shall be equally general. 
A law legislating for a class is a general law when it is for a 
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class "requiring legislation peculiar to itself in the matter 
covered by the law." A law relating to particular persons or 
things as a class is said to be general; while a law relating to 
particular persons or things of a class is deemed special and 
private. Whether such laws are to be deemed general laws, or 
special laws depends very much upon whether the 
classification is appropriate. 

(Emphasis supplied.) 

The court in Johnson listed four rules for determining the 
propriety of a classification: 1) all classifications must be based on 
substantial distinctions which make one class really different front 
another; 2) the classification must be germane to the purpose of the 
law; 3) the classification must not be based on only existing 
circumstances; and 4) the law must apply equally to each member of 
the class. 88 Wis. at 390-92. CUB would seem to satisfy these test& 
Significant distinctions can be made between residential utility 
consumers and other consumers of utility services, in terms both of 
interests and representation before legislative and regulatory bodies. 
The interests of all residential utility consumers are to be represented 
by CUB and inclusion in the class is not limited to circumstances 
existing at the time ch. 199, Stats., became effective. 

In summary, I believe the Wisconsin Supreme Court would find 
that the creation of CUB by ch. 199, Stats., promotes a legitimate 
public and statewide purpose as declared by the Legislature, and that 
ch. 199, Stats., is a general law rather than a special or private one. It 
is therefore my opinion that ch. 199, Stats., does not violate Wis. 
Const. art. XI, sec. 1, art. IV, sec. 31, or art. IV, sec. 32. 

Sincerely yours, 

BRONSON C. La FOLLETTE 

Attorney General 

Caption: 

The creation of a corporation, the Citizens Utility Board, under 
ch. 199, Stats., is constitutional. 
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COMMUNICATIONS 

Summary of Requests for Formal Attorney General's Opinions 

Summary: Does Wisconsin Environmental Policy Act require 
building commission to adopt administrative rules to implement its 
responsibilities and activities? 

, Opinion ID Number: F80062301 
Requested by: Department of Administration 
Assigned to: Mr. Murphy 
Estimated Date of Issuance: September 23, 1980 
To Joint Committee for Review of Administrative Rules. 

:Summary: •May VTAE districts contract among themselves to 
provide VTAE courses for residents of other districts? 

Opinion ID Number: F80062302 
Requested .by: Board of Vocational, Technical and Adult 

Education 
Assigned to: Mr. Calhoun 
Estimated Date of issuance: iSeptember 23, 1980 
To committee on Education. 

'Summary: Under sec. 176.07, Stats., may an intoxicant be 
carried out of a "class 13" licensed premises after 12:00 midnight if 
.bought .before 12:00 midnight? 

Opinion ID Number: F80070101 
.Requested by: Senate 
Assigned to: Mr. Wilkes 
Estimated Date of Issuance: August 15, 1980 
To committee on Excise and Fees. 

Summary: Do layoff provisions of sec. 118.23, Stats., apply to 
school administrative staff? 

-Opinion ID Number: F80070102 
Requested by: Senate 
Assigned - to: MT. Samuelsen 
Estimated Date of Issuance: August 16, 1980 
To committee on Education. 

• Summary: May Department of Transportation grant appeals to 
•local units of government that fail to comply with sec. -86.303,Stats„ 
inapplying for local transportation aids? 

'Opinion ID Number: F80070103 
'Requested by: Department of Transportation 
Assigned to: -Mr. Stier 
Estimated Date of Issuance: .October I, 1980 
To committee on Transportation. 
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Anyone interested in a pending opinion may submit written briefs 
or comments tci the Office of the Attorney General. Please indicate 
the opinion ID number. Copies of the request are available for 
inspection at 114 East, State Capitol. 

Notice of Intent to Apply for Grants  

Notice of Intent received from Office of Endangered Non-Game 
Species, Department of Natural Resources to apply for Federal 
Assistance for Wisconsin's Endangered Threatened Species 
Investigation - Amendment 2. 

Comments due by July 20, 1980. 
To committee on Environmental Resources. 

Notice of Intent received from Wisconsin Supreme Court to 
apply for Federal Assistance for Sentencing Guidelines. 

Comments due by July 22, 1980. 
To committee on Criminal Justice and Public Safety. 

Notice of Intent received from Division of Educational 
Opportunity, Higher Educational Aids Board to apply for Federal 
Assistance for Educational Informational Center Program. 

Comments due by July 23, 1980. 
To committee on Education. 

Notice of Intent received from Division of Health, Department of 
Health and Social Services to apply for Federal Assistance for 
Health Services Extension Act. 

Comments due by July 25, 1980. 
To committee on Health and Social Services. 
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