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SUBCHAPTER I home as defined by s 50,01 (3) whose opera-
tions are combined as a single entity with a

GENERAL PROVISIONS- hospitall subject to this section, whether or not
the nursing home operations are physically sepa-

655.001 Definitions. In this chapter: ° rate from hospital operations It excludes any
(2) "Claimant" the person filing a state, county or municipal employe or federal

submission of controversy under s 655 04 . ` employe covered under the federal tort claims
(3) "Commissioner" means the commis- act, as amended, who is acting within the scope

signer of insurance . of employment, and any facility exempted by, s
(4) "1?epartment"means the department of 5039 ,(3) or operated by any governmental

health and social<services . agency, bnt,any state, county or municipal em-
(5) "Dependent" means any person legally ploye or facility so excluded who would other-

entitled to support or maintenance by another, wise be included in this definition may petition
(5m) ,Director "means the director of"state in writing to be afforded the coverage provided

courtss by this chapter and upon filing the petition with
(6) "Formal panel" means a 5-member pa- the commissioner and paying the fee required

tients compensation panel established under s under s 655 27 (3) will be subject to this
655.03 (1) chapter

( 7) "Fund" means the patients compensa- (9.) "Informal panel" means a 3-member
iron fund under s : 655`2'7 patients compensation panel established under,

(8) "Health care provider" means a medical s .- 655 03 (2)
of osteopathic physician of podiatrist licensed (10) , "Patient" means an individual who
under ch.; 448 ; a nurse anesthetist licensedd or received or, should have received health care
registered under, eh : 441 ; a partnership com- services from a health care-provider
prised of such physicians, podiatrists or nurse (11) "Permanently practicing in this state"
anesthetists; a corporation owned by such physi- meanss the full-time or part-time ;practice in, this
cians, podiatrists-of- nurse anesthetists and oper- state of a health care provider's profession for
ated for the purposes of providing medical set- more than 240 hours in any fiscal year beginning
vices ; an operational cooperative sickness care each July, l by a health : care provider- whose
plan organized under ss 185,981 to 185' ..985 principal place of practice is in this state,
which directly provides services through sala- (12) "Representative" means thee personal
r•ied employes in its own facility ; a hospital as representative, spouse, parent, guardian, attoz-
definedby s. 50...3 .3. .(1) (a) and (c) ; or a nursing ney or other legal agent of a patient,
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4415 HEALTH CARE LIABILITY AND PATIENTS COMPENSATION 655.02

655 .013 Attorney's fees .. (1) With respect
to any act of'malpractice after' July 24, 1975, the
compensation determined on a contingency ba-
sis and payable to all attorneys acting for one or
more plaintiffs or claimants is subject to the
following.

(a) The determination shall not reflect
amounts previously paid for medical expenses
by the health care provider or' the provider's
insurer .

(b) The determination shall not reflect pay-
ments for future medical expense in excess of
.$25,000..

(2) An. attorney shalll offer to charge any
client in a malpractice proceeding or action on a
-per diem or per hour basis . Any such agreement
shall be made at the time of the employment of
the attorney . An attorney's fee on a per diem or
per, hours basis is not subject to the limitations
under sub . . (1) .
History : 1975 c . 37, 199 .

655.015 Future medical expenses. If a set-
tlement, arbitration award or judgment under
this chapter, provides for future medical expense
payments in excess of $25,000, that portion of
future medical expense payments in excess of
$25;000 shall be paid into the patients compen-
sation fund,l The commissioner shall develop by
rule a system for, managing and disbursing those
moneys through periodic payments for these
'expenses . The periodic payments shall be made
under the system until either the amount' is
exhausted or' the patient dies . .

History: 1975 c . 37 ; :1977 a 29; 1979 c. .34, 154.

SUBCHAPTER II

PATIENTS COMPENSATION PANELS
655 .02 Estab lishment of panels. The di-
rector- shall establish patients compensation
panels situated throughout this state to hear
controversies presented under this chapter. The

,655 .003 . Rule-making authority. The direc-
tor; department and commissioner may promul-
gate such rules under ch . 227 as are necessary. to
enablee them to perform their responsibilities
under this chapter .
History:. 1975 'c . 37; Sup Ct, Order, 88 W (2d) xiii

655 .005 Remedy . . (1) (a) On and after July
24, 1975, every patient, every patient's repre-
sentativeand every health care provider, shall be
conclusively presumed to have accepted to be
bound by this chapter,

(b) Except as otherwise specifically provided
in this chapter, this subsection also applies to
minors.

(2) This chapter does not apply to injuries or
death occurring, or services rendered, prior to
July 24, 1975,
History: 1925 c 37

655.1007 Patients' claims. On and after July
24, 1975 ; any patient of the patient's representa-
tive, having a claim for injury or- death on
account of'malpractice is subject to this chapter .

History: T9'75 c 37 199

655 .009 Actions against health care pro-
viders. An action to recover damages on ac-
count of malpractice' shall comply with the
following.

(1) CoMPLAirrt : The complaint in such ac-
tion `shall not specify the amount of money to
which the plaintiff supposes to be entitled except
to state whether, such amount is $10 ;000 or less
or is over. `$10,000 : The complaint shall, if"
applicable, state that the damages the plaintiffis

(13) "Respondent" means the pe r son
against whomm a submission of controve r sy is
filed under s . . 655 . 04 ;

History: 19'75 c 37, 79 ; 1977 a 26s. 75 ; 19 7 7 c. 131 ; 19' 7 7
c. 203 s. 106; Sup , . Ct „ Order, 88 W (2d) xiii ; 1979 c . 124,

.185,355
See note to 655 .19, citing State ex rel, Sfrykowski v.. Wil-

kie, 81 W (2d) 491, 261 NW (2d) 434 .
Medical malpractice panels : The Wisconsin approach .

ICravat. 61 MLR 55:
Recent developments in Wisconsin medical malpractice

law : : 1974 WLR 89 1
Testing the constitutionalityy of medical malpractice legis-

lation: The Wisconsin medical malpractice act of 19 ' 75 .. 1977
WLR 838 . See also: State ex rel , Stiykowski v. . Wilkie, 81 W
(2d) 491

655.002 Exemptions . Any physician li-
censed under ch. 448 may be exempted from ss .
65521 ; : 655 .23 and 655 . 27 upon petitionn to the
commissioner while a graduate medical student
acting within the scope of a resident or f'eflow-
ship 'training program Any such exemption
shall not affect the liability of the physician's
employer for acts or omissions .

History : 4975 c 79, 199 ; 1977 c . 1311

entitled to are more than the minimum amount
necessary to invoke the jurisdiction of'the court ..

(2) MEDICAL EXPENSE PAYMENTS„ The court
or jury, whichever is applicable, shall determine
the amounts of medical expense payments previ-
ously incurred and for future medical expense
payments..

Hi story: 1975 c 37, 198, 199,

655.01 Forms. The director shall. prepare
and cause to be painted, and upon request fur-
nish free of charge, such forms and materials as
the director deems necessary to facilitate or
promote the efficient administration of this
chapter .

History : 1975 c .. .3'7, 199; Sup, Ct Order, 88 W (2d) xiii .
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director shall establish 4 formal panels under s appointed under par . (a) or (b) may serve on
655 03 (1) and such informal panels under ss more than one panel in, a 5-year period .
655 .03 (2) as the director deems necessary . (f) If a person is excused or is prohibited

History: 1975 c 37, 199 ; Sup Cc Order, 88 W (2d) Xiiii from serving on a panel, as prov i ded in par, (e),
for a particular ` claim under consideration, a

655:03 - Panel members . (1) FORMAL replacement shall be selected, to serve during
PANELS . Each formal panel shall be composed of the considerat ion of that claim, in the same
the following members: manner as the original member was selected,

(a) One physician licensed to practice except that if the person was appointed under
medicine in this state, appointed at random by par . (d), that person's replacement shall be
the director .f 'or ', a 6-month term or for ., the appointed by the director f r om the list of alter-
duration of any case pending at the expiration of Hates appointedd under par (d) If a person
such term from a list submitted by an appropri- resigns or is otherwise unable to complete the
ate statewide organization of physicians as des- term for which appointed, that person's replace-
ignated by the director :. merit shall be selected, to seine for the remainder

(b) One additional health care provider to be of the term, in the same manner as the original
selected under subd 1, 2 or 3 In no event may member was selected, except that if the person
more than one health care prov i der be selected was appointed under ::par , (d), the person's
under this paragraph replacement shall be appointed by the director '

I If there is only one respondent and that from the list of ' alternates appointed under par ,

respondent is a physician, one physician licensed (d)

to practice medicine in this state who is engaged (2) INFORMAL PANELS (a) The director
in a practice of medicine similar to the p r actice shall select 3 names from each of the following
of the respondent, appointed at random by the lists :
director from a list submitted by the appropr iate 1 A list of attorneys with t rial experience ,
statewide organization. The list shall be prepared and periodically re-

2 If there is only onee respondent and the wised by the state bar of Wisconsin

respondent is not a physician, one person li- 2° A list of health care providers, arranged

censed or certified in this state in the same field according to the field of health rate of the health

of health care as that of the respondent, ap- care providers . The list shall be prepared and

pointed at random by the director from a list Periodically revised by appropriate statewide

supplied by the appropriate state examining organizations of health care providers , The list

board or by the department , shall designate the specialty, if any, of each

3 If there is more than one respondent, one h
ealth care provider listed ,. Such organizations

person appointed'under either subd : 1 or
2, with shall assist the director in determining the ap-

the field of '
health care to be represented deter- propriate specialty or field of practice to be

represented on each panel The director shall
mined by the director select 3 names from thee list to represent ade-

(c) One attorney licensed to practice law in quately the field of health care of the respondent
this state, appointed by the directox , or respondents . .

(d) Two public ' members appointedd by the - • 3 A list for petit ;jurors, as provided in s ,
governor for 2-year staggered terms who are not 756 .04, for the county in which a submission of
attorneys and who, at the time of their appoint- controversy has been filed under s . 653 .04 „
merit, are not engaged in o r licensed to practice (b) If any person selected from a list desires
any of the professions or, occupations to which , not to participate on the informal panel, the
ch . 655 applies The governor shall , appoint at director may, for good cause, excuse such person
least 2 a lternates - for each panel, to serve in the from .'service No person may serve on an
event that any public member is unable to ser ve informal panel if the person has a professional or
on a panel for a particular claim or is unable to personal interest in a claim under , consideration .,
complete the term for which thee person was A replacement shall be selected in the same
appointed , manner as the excused' person was selected ; ; The

(e) No person appointed to a panel by ' the selections shall consist of' the categories of attor-
director under par , (a) or (b) may decline to Hey, of health care provider and bfjuror
serve on a panel except that the director may for (c) The claimant and the respondent shall
good cause excuse such person ., No person may each strike one name from each of ' the categories
serve on a panel if the person has a professional described in par . (b), and the ,3 remaining
or personal interest in a claim under consider a- persons shall comprise thee informal panel , : If'
tion . Persons who resign or who are excused or there is more than one respondent, the respon-
prohibited from serving : on a panel shall be dents must resolve the question of striking
replaced as provided in par. (f), No per-son names from : the lists among respondents, but

655.02 HEALTH CARE LIABILITY AND PATIENTS COMPENSATION 4416
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4417 HEALTH CARE LIABILITY AND PATIENTS COMPENSATION 655.04

may not st r ike more than one name in each
category . . The first strike in each category shall
be made by the claimant . In no event mayy any
panel be composed of more than one member
chosen from each of the 3 lists specified in par . .
(a),

(3) FORMAL.AND INFORMAL PANELS ; PROCE-

DURES, (a) Meetings, frequency . Each panel
shall meet on the call of the chairperson or a
majority of its members . : . The directo r shall
assign submissions of contioveis ,y to each panel
and the panel hearing shall be conducted at a
location determined by the director The county
board of any county shall provide, upon request
of the director or the chair pe i son of` the panel or
a majority of its members, suitable facilities for
hearings .

(b) Appointment of . of 'f 'icers. . The director
shall designate the attorney member , of each
panel as its chairperson,

(c) Compensation of panel members Each
person appointed to a panel under this section
s hall be paid $75 for each day's actual attend-
ance at a panel meeting plus actual and neces-
sary travel expenses

History: 147 5 c 37, 199 ; 1977 c . 131 ss,9 to 14, 24 ; 1977 c
187 s . 135 ; 1977 c 418 ; Sup. Ct Order, 88 W (2d) xiii

655.04 Patients' claims. . (1) FILING (a)
On and after, July 24, 1975, any patient or the
patient's representative, having a claim under
this chapter for bodily injury or death, on ac-
count of a to r t or breach of`' contract based on
professional services rendered or which should
have been render ed by a health care provider,
may, after payment of the fee under s; 655 14,
file a submission of controversy with the director
in accordance with this chapter The submission
of` controversy shall be in substantially the fol-
lowing form ;

The undersigned, (name of petitioner), of
(city) in (county), being a party to the follow-
ing` matter in difference, which might be the
subject of alegal action, and desiring to avoid
the expense of litigation, hereby certifies that :

1) (patient's name) was a patient of (health
care provider), on (date) ; and

2) Said (health . care provider), , in treating
said (patient's name) for (nature of condition
or disease), committed an act of malpractice in
rendering or failing to renderr health care ser-
vices, to the injury of (patent's name), in that
(short statement ofmjury) and

3) The injury to (patient 'sname) entitles the
:patient to recovery in the amount of' .( ,8'10,000 or
under) (over $10,000)

In consequence thereof, the undersigned peti-
tioner hereby respectfully and in good faith
requests that a panel be convened under section

655 . 02 of the Wisconsin Statutes forr investiga-
tion of this matter .

(petitioner's name)
(b) The director shall assign the controversy

to the appropriate panel as determined under
sub . . (2) : No action maybe commenced in court
unless the controversy has first been heard and
fi ndings and an order- have been made by the
panel . .

(2) CHOICE OF PANEL, (a) Claims of
$10,000 or less . If ' the petitioner states in the
submission of controversy that the petitioner is
entitled to recovery in the amount of $10,000 or
less, the controversy shall be heard by an infor-
mal panel under s , 65 . 5 .. 03 (2), unless all par-ties
stipulate in writing that the controversy shall be
heard by a , formal panel under s : 655 , 03 (1) ..

(b) Claims of ' over $ 0,000 If the petitioner
states in hiss submission of`contioveis,y that he is
entitled to recovery in an amount over $10,000,
thee controversy shall be heard by an informal
panel under s, 655,03 (2), unless one party
requests in writing that the controversy shall be
heard by a formal panel under s . . 65;5 .. 03 (1) . .

(3) ; NOTICE, Notice of the filing of the
submission of controversy shall be served on all
named health care providers by the director by
lst classs mail to the address of the health care
provider as designated in the submission of
controversy

(4) PROCEDURE (a) Within 60 days after
the filing of a submission of controversy, the
panel shall schedule and notify all parties of the
hearing upon the matter : Such hearing shall be
held within 60 days. of the date on which the
panel notifies the parties of the hearing Within
30 days after the hearing, the panel shall render
a decision .

(b) The panel shall determine its own inter-
nal procedures.

(c) At least 2 weeks before the date set for
healing, the parties shall submit to the panel all
pertinent written material, including pleadings
and medical and hospital reports, or authot ida-
tion to obtain the same These materials shall be
made available to any panel member desiring to
see them in advance of the hearing .. A transcript
of any adverse examination of any party taken
before the panel makes its decision shall be
submitted to the panel immediately upon prepa-
ration by the party conducting - the adverse
examination .

(5) APPLICABILITY, This subchapter applies
only to claims arisingg out of: health care services
provided in this state

(6) STATUTE OF LIMITATIONS The filing of
the -e submission of controversy shall toll any
applicable statute of limitations, and such stat-
dte `oflimitations shall remain tolled until 30
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655 .04 ' HEALTH CARE LIABILITY AND PATIENTS COMPENSATION 4418

of the deceased or by the person to whom any
amount awarded belongs .

2 When several claims are brought, any
party may petition the panel to consolidate such
claims ., If'the panel determines that the consoli-
dation of all or several of such claims is in the
public interest, the affected claims shall be so
consolidated that a singlee panel finding may be
made covering all affected health care provid-
ers . For the claims so consolidated, the payment
of a single award shall extinguish all separate
claims, and no claim ordered consolidated by the
panel shall be permitted to proceed individually .

(b) Any award shall be payable by the named
health care providers found liable xherefor .
Each health care provider- shall have a right of
comparativee contribution or indemnity in ac-
cot-dance with the laws of" this state .

(c) Any award under this subsection shall be
diminished under s .. 895 .045 in proportion to the
amount of'negligence attributable to the patient
or person entitled to recover . .

( 3) FILING. Every panel, whether formal or
informal, shallfile a copy of its findings, order
and award in every case with the director ..

History : 1975 c . 37 ; Sup . . Ct. Order, 88 W (2d) xiii .

655 .07 Panel, findings; when binding .
Upon written stipulation by all parties to any
controversy heard by a formal of informal panel,
the findings, order and award determined by the
panel shall be binding upon the parties and the
provisions of s . 655 .19 shall not apply.
History: 1975 c . 3`7.

655.0 Adverse findings. If the panel finds
that a hospital has acted negligently, it shall
ref'ei; the finding and its recommendation for-
appropriate action to the department of health
and social services . If the panel finds that any
other' health care pr'ovider' hass actedd negligently,
it shall refer the finding and its recommendation
for' action to the appropriate examining board . .
Histo ry : 1975 c. 37 .

655.09 Designat ion of parties . The parties
to any submission of controversy before the,
panel shall be designated the claimant and the
respondent . The party filing the submission of
controversy with the director shall be designated
the claimant' and the adverse party the
respondent
His tory : 1975 c 37 ; Sup„ Ct, Order, 88 W (2d) xiii .

655.10 Joinder of parties. ,Joinder, of parties
shall be governed by s:, 655,065 (2) (a) 2 and
the rules of procedure applicable to civil actions .
The panel, at any time, upon a proper showing or
on its own motion, may order', with appropriate
notice as provided in this chapter, that any

65$.065 Panel powers. (1) FINDINGS .
Each panel, whether formal or, informal, shall
determine the following:

(a) Whether the actions or omissions of the
health care. provider were negligent .

(b) If such actions or omissions were negli-
gent, 'whether., the negligence caused injury or
death to the patient.;

(2) COMPENSATORY AWARDS.. (a) If th e
panel determines that a claimant has suffered
bodily injury or has suffered damage from the
death or bodily injury of another', the panel shall
award compensation and benefits .

1 . I n any claim which is brought because of
the death of the patient, a submission of contro-
vec•sy may be filed by the personal representative

days after the hearing panel issues its written
decision, or the jurisdiction of the panel is other-
wise terminated .

History: 1975 c.. 37, 79, 199 ; Sup. Ct . Order, 88 W (2d)
xiii

655 .05 Panels ; assignment of controver-
sies. Each panel shall hear and determine each
controversy assigned to it by the director . . Less
than a full panel may hear and determine any
controversy upon written stipulation of all par-
ties . : A majority vote of the panel shall be
sufficient upon which to base findings, an order
or an award .

History: 1975 c .. .37 ; Sup . . Ct Order, 88 W (2d) xiii

655 .06 Guardian ad litem . (1) FOR WHOM
APPOINTED In every controversy involving a
victim of alleged malpractice who is a minor or
incompetent, the panel shall appoint a guardian
ad litem to represent such minor or incompetent ..
A guardian ad litem shall not be appointed or
appear in the same controversy for different
persons whose interests may be conflicting . .

(2) TIME OF APPOINTMENT The panel shall
appoint the guardian ad litem as soon as is
practicable after the controversy is assigned to
the panel for hearing .

(3) DURATION OF APPOINTMENT, The guard-
ian ad litem shall continue to act until the panel
issues its findings, order and award, unless ear-
lier discharged by the panel .

(4) WHO MAY SERVE, The guardian ad litem
shall be an attorney admitted to practice in this
state .

(5) COMPENSATION, The guardian ad litem
shall be compensated for services at a reasonable
rate as determined by thee panel .. Such expense
may, in the panel's discretion, be charged to any
or all of the parties or, to the patients compensa-
tion fund .

Histor y : 1975 c 37, 79, 199. .
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4419 HEALTH CARE ' LIABIL ITY AND PATIENTS COMPENSATION 655 .17

additional claimant or respondent be joined,
when it deems the inclusion of such party neces-
sary and proper to a Just determination of the
claim .
His tory: 1975 c, 37

655.11 : . Notice ; how served. The filing and
serving of all .l pleadings, notices and other pa-
pers, unless otherwise directed in this chapter,
may be accomplished by lst class mail Service
by mail is complete upon mailing, subject to s .
801 .15 (5), Proof' of mailing shall be prima
facie evidence of service

History : 1975 c 37 ; 198

655.12 Answer. A respondent may file an
answer of denial to the submission of contro-
versy, and may file any other special defense
recognized under the law and not prohibited by
this chapter, at any time before the date set for
the hearing, but no suchh answer is required and,
if none is filed, the failure to file an answer shall
not be deemed acquiescence in the allegations of
the submission of controversy The filing of any
special defense after thee controversy is set for
hearing may be by written leave only, granted by
the chairman of the panel .

Hi s tory : 1975 c 37, -

655.13 Pleading forms. (1) All pleadings
shall be filed on a form prescribed by the direc-
tor and shall be filed in triplicate . Sufficient
additional copies of the submission of contro-
versyshall be filed to permit service of 'a copy on
each respondent `

(2) After the submission of controversy is
filed with the director, all subsequent pleadings,
motions or other papers filed with the panel shall
contain an affidavit that on or before the day of
filing a copy thereof was served on opposing
counsel, or on the parties if there is not counsel
of record .

His tory : 1975 c, 37 ; Sup . . Ct Order, 88 W (2d) xiii

655.14 Filing fee. Submissions of contro-
versy filed with the director are subject to a
filing fee of $11 The filing fee shall be paid into
the patients compensation fund created under s .
655 .:27

History: 1975 c . 37, 198; Sup . . Ct Order, 88 W (2d) xiii„

655 .15 Payments to minors .. Payments to
minors shall : be madee in accordance with law .

History : 1975 c 37

655.16 Findings , orders and awards . (1)
All parties shall be afforded opportunity for-

655.17 Formal panel; hearing. (1) Except
as otherwise provided in this chapter, a formal
panel shall be bound by the law applicable to
civil actions, but shall conduct such hearings
and make suchh investigations in reference to
questions at issue before it as in its judgment are
best adapted to ascertain and determine the
substantial rights of the parties expeditiously
and accurately and to carry out justly the spirit
of this chapter.

(2) Each formal panel may prescribe the
procedures necessary to implement this chapter,
order physical examinations under sub :- . (3),
subpoenaa witnesses, administer oaths, apply to
any circuit court having requisite jurisdiction to
enforce the attendance and testimony of wit-
nesses and the production and examination of
books, papers and records and exercise all other
powers and duties conferred upon it by law' .

(3) Upon the application of any party or
upon its own motion; a formal panel may ap-
point a disinterested and dulyy qualified physi-
cian or other professional person or expert to
make any necessary professional or expert ex-
amination of a claimant or relevant evidentiary
matter and to report or testify as a witness in
respect thereto . Such a witness shall be allowed
actual and necessary traveling expenses and a
reasonable fee fixed by the director', to be col-
lected and paid by the party requesting the
witness or by the director ifthe panel makes the
request

(4) In all hearings under this section, proof
may be made by oral testimony, deposition or
interrogator ies Depositions shall be taken- as
are depositions in civil actions, and may :- be
introducedd into evidence without regard to the
availability of the witness to testify at the time of
the hearing . : Any witness, may be subpoenaed by
a party to the controversy to testify underr the
law applicable to civil actions ..

(5) Witnesses before the panel shall receive
for attendance the fees and mileage allowed for
witnesses in civil actions,

public hearing after reasonable notice, but dis-
position of a controversy may be made by com-
pi omise, stipulation, agreementt or default with-
out hearing,

(2) After hearing, the panel shall, by a
majority vote of the participating panel mem-
bers, make and file its findings upon the ulti-
mate facts involved in the case, and shall, by a
majority vote of the participating panel mem-
bers, file its .order .. The order shall state its
determination as to the rights of the patties and
include any award to be made .

History : 1975 c. 37 .
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655.17 HEALTH CARE LIABILITY AND PATIENTS COMPENSATION 4420

(6) Original X-rays taken and records or
duplicates thereof' made in the course of a regu-
larly conducted activity by a health care pro-
vider or, the provider's agent shall be admissible
without the necessity of other identification or
authentication unless a question is raised as to
their authenticity or accuracy ..

(7) Any report, deposition or recorded testi-
mony of attending or examining physicians shall
be retained in the private records of the panel
and shall be open to the inspection of the parties
and their attorneys, but not to the general public
unless, in the opinion of the panel, the public
interest so requires .

(8) In all hearings before a formal panel
under this section, costs shall be awarded as
provided for civil actions.. Allowable costs shall
include reasonable expert witness fees .

Hi story: 1975 c 37,199 ;1977 c 449; Sup . . Ct. Order, 88 W
(2d) ziii,
Note: See Ch. 814 for costs and fees in c ourts of record,,

655 .18 Informal panel ; hearing . (1) A
hearing before an informal panel shall be with-
out a stenographic record The panel shall
prepare a formal statement of its decision which
it shall forward to the parties .

(2) All parties may be represented at the
hearing by counsel authorized to act for- their
respective clients . Failing an appearance, the
director may order' an investigation . .

History: 1975 c: 37; Sup .. Gt . Order, 88 W (2d) xiii

655.19 Court trial. Unless the parties have
stipulated in writing under s .. 655 ..0'7 to be bound
by the panel determination, any party . to a panel
hearing may, within 120 days after the date of
an order made by a panel, commence an action
for a trial in the circuit court for the county
designated in the submission of controversy
under s . 655 .04. The provisions of ch„ 805 which
are not in conflict with this chapter shall apply
to the trial . . No panel member may participate
in the trial eitHer, as counsel or witness .. The
,judgment or order of the circuit court shall
supersede any order or award made by a panel in
a hearing under this chapter .

(1) FORMAL PANELS, The findings and order,
except for damages awarded, of any formal
panel shall be admissible in any action in circuit
court, 'and the amount of damages awarded
may, at the count's discretion, be admissible in
the action. In the case of 'a trial subsequent to a
formal panel hearing, the court may award
actual court costs and reasonable attorney fees
in `excess of statutory limitations to the prevail-
ing party .

(2) INFORMAL. PANELS, The findings and or-
der of any informal panel shall not be admissible
in any court action . . No statement or expression

INSURANCE PROVISIONS

655.23 Limitations of liability; proof of fi-
nancial responsibili ty. (1) All health care
providers permanently practicing or operating
in this state shall pay the yearly assessment into
the patients compensation fund under' s . . 655.27

(2) Every health care provider permanently
practicing or operating in this state shall, once in
each year as prescribed by the commissioner,
file with the commissioner in a f'or'm prescribed
by the commissioner, proof of'financial responsi-
bility as provided in this section . . No health care

of opinion made in the course of an informal
panel hearing is admissible in evidence either as
an admission or otherwise in any court action . .

Hi story : 1975 c 37 ; 1977 c 26 s '75; 1977 c 449..
Concurring and dissentingg reports are also adm issib le

under (I ) ; jury must be instructed that the panel's findings
and order are not binding upon the jury . . Ch . 655, as con-
strued herein, does not abridge right to trial by jury . State ex
ref Strykowski v Wilkie, 81 W'(2d) 491, 261 NW (2d) 434 .

655 .20 Judgment of circui t court on
award. After the passage of'time for petitioning
the circuit court for a trial under s . . 655 .19 has
passed, any party may file a certified copy of"the
order containing the award with the circuit
court for the county of'residency of any respon-
dent named in the ordei,and the court shall then
render judgment in accordance with the order .

Hi s tory : 1975 c . 37 ; 1977 c 449 ..

655.21 Funding. (1) The patients compen-
sation panels shall be financed from fees
charged to health care providers . The depart-
ment and the commissioner shall biennially re-
port under s . ' 16,42 the revenue received from
the various types of health care providers. Until
otherwise provided by law on the basis of docu-
mented cost experience, the annual fees are
established as follows:

(a) For each physician and podiatrist perma-
nently practicing in this state, $40 . .

(b) For each hospital, $10 per, bed . .
(2) The annual fees under ' sub.. (1) (a) shall

be collected in a manner prescribed by rule of
the commissioner . The annual fees under sub..
(1) (b) shall be collected by the department in a
manner prescribed by rule of that department .
The commissioner and the department shall pay
all money so collected under' sub .. (1) into the
patients compensation fund created under s . .
65527. At the time of remitting the fee, each
health care provider- permanently practicing or
operating in this state shall submit proof of
financial responsibilityy under s. 655 .23 in a
manner prescribed by rule of the commissioner ..

History: 19 75 c. . 37 ; 1977 c 131, 447 ; 1979 c. . 185 ..

SUBCHAPTER III

Electronically scanned images of the published statutes.
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provider who retires or ceases operation after
July 24, 1975 shall be eligiblee for, the protection
provided under this chapter unless proof ' of
financial responsibility for- all claims arising out
of acts of malpractice occurring after July 24,
1975 is provided to the commissioner as required
in this section .

(3) Every health care provider permanently
practicing or operating in this state either shall
insure and keep insured the provider's liability
by a policy of' insurance issued in acco rdance
with the laws of this state, shall qualify as a self=
insurer, or shall furnish to the commissioner a
cash or surety bond in accordancee with the
requirements of this chapter . . Such insurance
shall be designated "health care providers' pro-
fessional liability insurance" and shall, in this
section and ss . 65524 and 655 . 2.45, be referred
to as "health care liability insurance" . The
submission of a cash or, surety bond, or qualifica-
tion as aself '-insurer, shall be subject to the
approval of the commissioner and is valid only
when approved by the commissioner . .

(4) Such health care liability insurance or
cash or surety bond shall be in amounts of at
least $100,000 per ' claim and $300,000 per year ..

(5) Wh ile such health care liability insur-
ance, self'-insurance or, cash or surety bond ap-
proved by the commissioner remains in force,
the health care provider, the provider's estate
and those conducting the provider's business,
including the provider's health care liability
insurance carx' ier, are liable for- malpractice for
no more than $200,000 per claim and $600 , 000
per year or the maximum liability limit for
which the provider is insured, whichever is
higher, if the health care provider' has met the
requirements of this chapter .

(5m) The limits set forthin sub .. (5) shall
apply to any joint liability of a physician or nurse
anesthetist and his or her corporation or, part-
net-ship under s . 655,001 (8) .

(6) Whoever violates this section shall fbrf 'eit
to the state not more than $1,000 f'or' each
violation Each week of delay in compliance
withthis section shall constitute a new violation .
The commissioner may demand and accept any
forfeiture imposed under this section, which
shall be paidd into the common school fund. The
commissioner may cause an action to be com-
menced to r 'ecover ' the forfeiture in an amount to
be determined by the court , Before an action is
commenced, the commissioner may compromise
the forfeiture ; after- thee action is commenced,
the attorney general may compromise thee
forfeiture ,.

(7) Health care pr 'ovider's permanently prac-
ticing or operating in this state shall comply with

655.245 Insurance policy limitations . (1)
No policy of health care liability insurance may
permit a health care provider to reject any
settlement agreed upon between the claimant
and the insurer ..

(2) A policy of health care liability insurance
may permit the insurer to make payments for
medical expenses prior to any determination of
fault . Such payments are not an admission of
fault . Such payments may be deducted from
any,judgment or arbitration award, but shall not
be repaid regardless of the ,judgment or award .,

this section before exercising any fights or privi-
leges conferred by their health care provider ' s'
licenses or cer tificates of ' registration The com-•
missioner shall notify the boa r d of agency issu-
ing such licenses or certificates of registration of
each health care provider who has not complied
with this section . . The examining board - or
agency issuingg such licenses or- certificates of'
registration may suspend, or' refuse to issue or to
renew the license o f certificate of ' registratiorrof '
any health care provider violating this section . .

History: 19' 75 c. 37, 79, 199; 1977 c .. 131 .

655 .24 Insurance policy forms. (1) No
insurerr may enter' into or issue any policy of
health care liability insurance until its policy
form has been submitted to and approved by the
commissioner . The filing of a policy form by any
insurer with the commissioner for approval shall
constitute, on the part of the insurer, a conclu-
sive and unqualified acceptance of all provisions
of this chapter, and an agreement by it to be
bound hereby as to any policy issued by it to any
health care provider.

(2) Every policy issued under this ^hapter
shall' be deemed' conclusively to provide the
following:

(a) That the insurer, agrees to pay in full all
supplementary expenses incurred in the settle-
ment or defense of any claims and any settle-
ment, arbitration award or, judgment imposed
against the insured under this chapter up to a
limit of no less than $100,000 per claim and
$300,000 per year; and

(b) That any termination of the policy by
cancellation of nonrenewal is not effective as to
patients claiming against those covered by the
policy unless a written notice giving the date
upon which the termination is to become effec-
tive has been received by the commissioner and
the insured at least 10 days prior to the taking
ef'f'ect of a cancellation or nonrenewal for~ non-
payment of premium `or for loss of license or
certificate of registration and at least 60 days
prior to the taking ef'f'ect of a cancellation or
nonrenewal for anyother reason .:

History: 1975 c 37 ;4.977 c,131 .
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rule set the fees under par . (a) . This paragraph
does not impose liability on the board of gover-
nors for payment of any part of a fund def icit .

(c) Collection and deposit of fees . Annual
fees under pars. (a) and (b) and future medical
expense payments specified for the fund shall be
collected by the commissioner or the department
for deposit into the fund in a manner prescribed
by them by rule.

(d) Rule not effective, fees. If the rule estab-
lishing fees under par . (b) does not take effect
prior to June 2 of any fiscal year, thee commis-
sioner may elect to collect fees as established for
the previous fi scal year If the commissioner so
elects and the rule subsequently takes effect, the
balance for the fiscal year shall be collected or
refunded except the commissioner may elect not
to collect or refund minimal amounts . .

(4) FUND ACCOUNTING AND AUDIT (a)
Moneys shall be withdrawn from the fund by the
commissioner only upon vouchers approvedd and
authorized by the board of governors ..

(b) All books, records and audits of the fund
shall be open to the general public f or reasonable
inspection, with the exception of confidential
claims information .

(c) Persons authorized to receive deposits,
withdraw, issue vouchers or otherwise disburse
any fund moneys shalll post a blanket fidelity
bond in an amount reasonably sufficient to
protect fund a ssets . . The cost of such bond shall
be paid from the fund

(d) Annually: after the close of a fiscal year,
the board of governors shall furnish an audited
financial report to the commissioner . The report
shall be prepared in accordance with accepted
accounting procedures and shall include the
present value of all claims reserves, including
those for incurred but not reported claims as
determined by accepted actuarial principles,
and such other information as may be required
by the commissioner The board of governors
shall furnish an appropriate summary of this
report to all fund participants ..

(e) Moneys held in the fund shall be invested
in short-term fixed return interest-bearing in-
vestments by the board of governors through the
state investment board . All income derived
from such investments shall be credited to the
fund .

( f) The board of governors shall submit a
functional and progress report to the appropri-
ate committees on insurance and health in both
houses of ' the legislature on or before March 1 of
each year,

(5) CLAIMS PROCEDURES . (a) Any person
may file an action for damages arising out of the
rendering of medical care or services against a
health care provider' covered under the fund
provided that such person filing the claim shall

PATIENTS COMPENSATION FUND

.655 .27 Patients compensation fund. (1)
FUND . There is created a patients compensation
fund for the purpose of paying that portion of a
medical malpractice claim which is in excess of "
the limit expressed in s 655 23 (5) and paying
future medical expense periodic payments under
s, 655 .015, Thee fund shall providee occurrence
coverage for health care providers permanently
practicingg or operating in this state . The fund
shall be liable only for payment of claims against
health caree providerspermanently practicing or
operating in this state who have complied with
this chapter and reasonable and necessary ex-
penses incurred in payment of cla i ms and fund
administrative expenses .. The coverage provided
by the fund shall begin July 1 , 1975 , and run
thereafter on a fiscal year basis :

(2) FUND ADMINISTRATION AND OPERA HON
Management of ' the fund shall be vested with the
board of governors under s . 619 04 (3) . The
commissioner shall provide staff services neces-
sary for the operation of the fund .

(3) (a) Fees. Each health. care provider
permanently practicing or operating in this state
shall pay operating fees to the department or the
commissioner for deposit into the fund in a
manner ' prescribed by them by rule . The operat-
ing fees shall be assessedd based on the following
considerations :

1 Past and p r ospective loss and expense expe-
rience in different types of practice .

2 The priorr loss experience of persons or
hospitals which resulted in paymentss of moneys
from the 'patients compensation fund .

3 Risk factors lot- persons who are semire-
tired or- part-time professionals . .

(b) Fees established,, The commissioner, af-
ter approval by thee board of governors, shall by

Nothing in this subsection shall restrict the
insurer's right of' comparative contribution or
indemnity in accordance with the laws of this
state.:

History: 1975 c 37

655.25 Availability and effectiveness for
health care liability insurance. (1) No pol-
icy of' health care liabilityy insurance written
under the provisions of's 619 .04 may be can-
celed or nonrenewed except for nonpayment of
premiums unless the health care provider's li-
cense is revoked by the appropriate licensing
board. A health care provides whose license is
revoked shall be permitted to buy out in cases of
a claims-made policy .

Hi s tory : 1975c 37
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not recover- against the fund any portion of a
,judgment for- damages arising out of' the render-
ing of medical care or services against a health
care provider covered under the fund unless the
fund was named as a defendant in the suit .. If
after reviewing the facts upon which the claim is
based, it appears tr easonably probable that dam-
ages paid on the claim will exceed $200,000, the
fund may appear and actively defend itself when
named as a defendant in the suit . In such action,
the fund may retain counsel and pay out of the
fund attorney's fees and expenses including
count costs incurred in defendingg the fund.. The
attorney or law firm retained to defend the fund
shall not be retained or employed by the board of
governors to perform legal services - for the board
of governors other than thosee directly connected
with the f 'und '. Any judgment affecting the fund
may be appealed as provided by law

(b) It shall be the responsibility of ' the insure r
or self-insurer providing insurance or self-
insurance for a health care provider who is also
covered by the fund to providee an adequate
defense on any claim filed that may potentially
affect the fund with respect to such insurance
contract or self '-insurance contract .. The insurer
shall act in a fiduciary relationship with respect
to any claim affecting the fund . . No settlement
exceeding $200,000, or any other amount which
could require payment by the fund, may be
agreed to unless approved by the board of
governors.

(c) It shall be the responsibility of any health
care provider choosing to post bond or establish
an escrow account under this chapter to provide

an adequate defense on any malpractice claim
filed that may potentially affect the fund . The
health care p rovider shall act in a f iduciary
relationship with respect to any claim affecting
the fund No settlement exceeding $200,000, or
any other amount which could require payment
by the fund, may be agreed to unless approved
by the board of governors .

(d) A person who has recovered a final
judgment or ' a settlement approved by the board
of governors against a health care provider who
is covered by the fund may file a claim with the
board of governors to recover that portion of
such judgment or settlement which is in excess
of' $200,000 .. In the event the fund incurs
liability exceeding $1,000,000 to any person
under a single claim the fund shall pay not more
than $500,0000 per year until the claim has been
paid in full, and any attorney's fees in connec-
tion with such claim shall be ` similarly prorated ..

(e) Claims filed against the fund shall be
paid in the order received within 90 days af 'ter'
filing unless appealed by the fund .. If the
amounts in thee fund aree not sufficient to pay all
of the claims, claims received after the funds are
exhausted' shall be immediately payable the
following year in the orde r, iin' which they were
received,

(6) INTEGRITY OF FurrD . The fund shall be
held in trust for the benefit of insureds and other
p r oper claimants : The fund may not be used for
purposes othe r, than those of' this chapter..

History: 1975 c. 3 ' 7, 79, 199; 1977 c: 29, 131 ; 1979 c 34,
194
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