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by pleading or motion; motion for judgment on
the pleadings, 802 11 Pretrial conference. .

802.01 Pleadings allowed ; form of mo-
tions. (1) PLEADINGS, There shall be a com-
plaint andn an answer ; a reply to a counterclaim
denominated as such; an answer to a cross-
claim, if the answer contains across-claim ; . a
thud-party complaint, if a person who was not
an original party is summoned under s . 803 05,
and athird-party answer, if a third-party com-
plaint is served . No other pleading shall be
allowed, except that the court may order a
further pleading to a reply or to any answer and
a party who contests a claim for contribution
shall answer or reply to the pleading in which the
claim is asserted

(2) MOTIONS, (a) How made. An applica-
tion to the court for an order shall be by motion
which, unless made during a hearing or trial,
shall be made in writing, shall state with partic-
ularity the grounds therefor, and shall set forth
the relief or order sought . The requirement of
writing is fulfilled if' the motion is stated in . a
written notice of the hearing of the _motion .
Unless specifically authorized by statute ; orders
to show cause, shall not be used

(b) Suppvrtrng papers Copies of all records
and papers upon which a motion is founded,
except those which have been previously filed or
served in the same action or proceeding, shall be
served withh the notice of motion and shall be
plainly referred to therein Papers already filed
or served shall be referred to as paper's thereto-
fore filed or served in the action .. The moving
party may be allowed to present upon the hear-
ing, records, affidavits or other papers, but only
upon condition that opposing counsel be given
reasonable time in which to meet such addi-
tional proofs should request therefor be made . .

(c)' Recitals in orders All orders, unless they
otherwise provide, shall be deemed to be based
on the records and papers used on the motion
and the proceedings theretofore had and shall
recite the nature of the motion, the appearances,
the dates on which the motion was heard and

decided, and the order signed . . No other formal
recitals are necessary .

(d) Formal reguirements, The rules applica-
ble to captions, signing and other matters' of
form of pleadings apply to all motions and other
papers in an action, except that affidavits in
support of a motion need not be separately
captioned if' served and filed with the motion .

(e) When deemed made, In computing any
period of time prescribed or allowed by the
statutes governing procedure in civil actions and
special `proceedings, a motion which requires
notice under s . 801 15 (4) shall be deemed made
when it is servedd with its notice of motion.

(3) DEMURRERS AND PLEA S ABOLISHED .. De-

mutters and pleas shall not be used
Hi s tory : Sup .. Ct Order, 67 W (2d) 614
Judi cialCouncilCommittee's Note, 1 974: Sub, (1) changes

the idle in s 263'20 (1) and ins 26 .3 15 (3) that a party need
not respond to a pleading seeking only contribution of him .
The demurrer is abolished both by its non-inclusion in the list
of permissible pleadings in sub . (1) and by express declara-
tion in sub (3),. The functional equivalents of the demurrer
are the motion to dismiss under s 802 .06 (2), the motion to
strike an inadequate defense under s :'802 06 (6), and the ma-
lion for judgment on thee pleadings under s 802 .06 (3) .

..Sub (2) (a) abolishes the order to show cause, except
where specific statutory authorization for, its use exists ..
Under these proposedd statutes, a party with a legitimate rea-
son for bringing a motion on for hearing sooner than 5 days
after notice may move the court under s . 801 .15 .(4), for cause
and ex par te for an order shortening the notice period .

Sub (2) (b) is derived from s; 269 32 (2) [Re Order
effective Jan.. 1, 19761

802.02 General rules of pleading . (1)
CLAIMS FOR RELIEF A pleading which sets forth
a claim for relief, whether an original claim,
counterclaim, cross-claim, or third-party claim,
shall contain (a) a-short and plain statement of
the claim, identifying the transaction, occur-
rence or event or series of transactions, occur-
rences, or events out of which the claim arises
and showing that the pleader is entitled to relief'
and (b) a demand for judgment for- the relief to
which the pleader deems to be entitled, Relief in
the alternative or of several different types may
be demanded :
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802 .02 PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 4682

(2) DEFENSES; FORM OF DENIALS.. A party
shall state in short and plain terms the defenses
to each claim asserted and shall admit or deny
the averments upon which the adverse party
relies . I f the party is without knowledge or
information sufficient to form a belief as to the
truth of'an averment, the party shall so state and
this has the effect of a denial . Denials shall
fairly meet the substancee of the averments de-
nied. The pleader shall make the denials as
specific denials of designated averments or
paragraphs, but if a pleader intends in good faith
to deny only a part or a qualification of an
averment, the pleader, shall specify so much of it
as is true and material and shall deny only the
remainder..

(3) AFFIRMATIVE DEFENSES , . In pleading to a
preceding pleading, a party shall set forth af-
firmatively any matter constitutingg an avoid-
ance or affirmative defense including but not
limited to the following : accord and satisfaction,
arbitration and award, assumption of risk, con-
tributory negligence, discharge in bankruptcy,
duress,,estoppel, failure of a condition subse-
quent, failure or want of consideration, failure to
mitigate damages, fraud, illegality, immunity,
incompetence, injury by fellow servants, laches,
license, payment, release, res judicata, statute of
frauds, statute of limitations, superseding cause,
and waiver.. . When a party has mistakenly
designated a defense as a counterclaim or a
counterclaim as a defense, the court, if justice so
requires, shall permit amendment of the plead-
ing to conform to a proper designation . If an
affirmative defense permitted to be raised by
motion under s . 802„06 (2) is so raised, it need
not be set forth in a subsequent pleading .

(4) EFFECT OF FAILURE TO DENY .. Averments
in a-pleading to which a responsive pleading is
required, other than those as tothe fact, nature
and extent of injury and damage, are admitted
when not . denied in the responsive pleading .
Averments in a pleading to which no responsive
pleading is required or permitted shall be taken
as denied or avoided .

(5) PLEADINGS TO BE CONCISE AND DIRECT ;
CONSISTENCY, (a) Each averment of a pleading
shall be simple, concise, and direct. No techni-
cal forms of pleading or motions are required .

(b) A party may set forth 2 or more state-
ments of a claim or defense alternatively or
hypothetically, either in one claim or defense or
in separate claims or defenses . When 2 or more
statementss aree made in the alternativee and one
of them if' made independently would be suffi-
cient, the plea ding is not made insufficient by
the insufficiency of one or, more of the alterna-
tive statements., A party may also state as many
separate claims or defenses as he has regardless

of consistency and whether based on legal or
equitable grounds . All statements shall be made
subject to the obligations set forth in s 802 ..05 . .

(6) CONSTRUCTION OF PLEADINGS.. All
pleadings shall be so construed as to do substan-
tial,justice
History: Sup.. Ct . Order, 6'7 W (2d) 616 ; 1975 c 218 ; Sup.

Ct Order, 82 W (2d) ix ..
Cross References : For effect of demand for judgment or

want of such demand in the complaint in case of judgment by
default, see 806 .01 (1) (c) ..

As to the effect of not denying an allegation in the com-
plaint of corporate or partnership existence, see 891 .29 and
891 . . .31 . .

Judicia l Council Committee's Note, 1974: Sub. (I) does
away with the "ultimate fact" pleading rule of s . 263 03 and
adopts the pleading philosophy of the Federal Rules of Civil
Procedure . Under that philosophy the complaint m us t still
show a justifiable claim for xelief ; it must still contain a state-
ment of the general factual circumstances in support of the
claim presented . H ow ever, in g eneral, it may be said that less
particularity is required under this statute than is require d
under, s, 26 .3 .03 .. Hence, the motion to make more definite will
be less frequently granted,. S pecial rules of pl eadin g for real
property actions are contained in ss 84102, 842 05, 843 03
and 84416

The list of affirmative defenses in sub . . (3) is not exhaus-
tive; If a pleader is in doubt about whether to plead a defense
affirmatively, he should ;: of course,, resolve the doubt in favor
of affirmative pleading„ The last sentence in sub . (3) is
designed to make clear the fact that an affirmative defense
properly made by motion under s . 802 .06 (2) is pu t in issue
even though it is not also raised in a pleading .

Sub : (4) reverses the rule in Seitz vs . Seitz, 35 Wis .. 2d
282, 151 N . W, 2d 86 (1967) . .

Sub . (5) liberalizes the former law somewhat insofar as it
permits the pleading of inconsistent defenses regardless of
whether the defenses are repugnant .. Cf. Gilman v . Brown,
11 5 Wis 1, 91 N . W 227 (1902) .. However, this subsection is
expressly subject to s 802 05's req uirement of good fait h in
pleading, Hence, there could be cases even under this liberal-
ized rule where inconsistent defenses would be subject to a
motion to strike . . [Re Order' effective .Jan . . 1, 19'16]

Judicial Council Committee's Note, 1977: Sub. (I) is
amended to allow a pleading setting forth a claimm for relief'
under the R ules of Civil Procedure to contain a short and
plain statement of any series of transactions, occurrences, or
events under which a claim for relief arose This modification
will allow a pleader in a consumer protection or a nti-trust
case, for example, to pleadd a pattern of business transactio n s,
occurrences or events leading to a claim ofrelief rather than
having to specifically plead each and every transaction, occur-
rence or event w hen the complaint is based or, a pat ter n or,
course of business conduct involving eithe r a substantial span
of time or multiple and continuou s transactions and events.
The change is consistent with Rule 8 (a) (2) of the Federal
R ules of Civil Procedure .. [Re Order effective July 1, 19781

See note to 802..07, citing S & M Rotogravure Serv ice,
Inc. v. Baer, 77 W (2d) 454, 252 NW (2d) 913 .

In action for injuries allegedly sustained as result of 3 sep-
arate surgical procedures' performed by 2 unassociated doc-
tors residing in different counties, separate p laces of oral were
required and joinder of separa te ca uses of action was im-
proper. Voight v Aetna Casualty & S urety Co.. 80 W (2d )
376, 259 NW (2d) 85 .

802.03 Pleading special matters. (1) CA-
PACITY. It is not necessary to aver the capacity
of a party to sue or be sued or the authority of a
party to sue or be sued in: a representative
capacity or the legal existence of' .an organized
association of 'persons that is made a party . If a
pait,y, desires to raise an issue as to the legal
existence of any party or the capacityy of any
party to sue or be sued or the authority of a party
to sue or be sued in a representative capacity, the
party shall do so by specific negative averment
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PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 802.044683

considered like all other averments of material
matter,

History: Sup. . Ct Order, 67 W (2d) 619; 1975 c 218 .
Judicial Council Committee's Note, 1974 : Sub. . (1) makes

lack of capacity a matter: of affirmative defense on the theory
that, since capacity ' is rarely an issue, it would be wasteful to
require detailed pleading of capacity generally The defense
may be raised either by an appropriate pleading or by motion
under s . 802 06 (2)

Sub , (2) makes no substantial change in the law
Sub . (3) is substantially the same as s 263 . 34 It ex-

pressly includes within its scope conditions precedent whichh
are not "performed" but simply "occur" as, for example, by
Act of God.

Sub (4) obviates the necessity of a party's setting forth in
detail in his pleading the circumstances surrounding the exe-
cution of an official document or the doing of an official act

Sub (5) is substantially the same as s , 263
Sub : (6) is based on s 3016 (a) of New York's Civil Prac-

tice Law and Rules and replaces ss 263 .. 37-263 . .38 .
Sub ; (7) is based on s 3016 (f) of New York's Civil Prac-

tice Law and Rules and replaces s . 263 32
- Sub . (8) is identical to Federal Rule 9 (f) [Re Order

effective Jan ; 1, 19761
Effect of (8) discussed . ' Schweiger v : Loewi & Co. , Inc..

65 W (2d) 56 ; 221 NW (2d) 882
"American rule" of absolute judicial immunity from lia-

bility for libel or slander discussed . Converters Equip . . Corp,,
Condes carp so w (2d) 257, 258 NW (2d) B i z,
Where libel action is based on conduct rather than words,

(6) is no applicable. Starobimv Northridge Lakes Develop-
ment Co.. 94 W (2d) 1,287 NW (2d) 747 (1980) . .

802.04 Form of pleadings. (1) CAPTION,
Every pleading shall contain a caption ` setting
forth the name of ' the court, the venue, the title
of' the action, the file number, and a designation
as in s , 802, 01 (1) . In the complaint the title of
the action :n shall include the names of all the
par ties, indicating the representative capacity, if
any, in which they sue or at e sued and, in actions
by or against a corporation, the corporatee exis-
tence and its domestic of foreign status shall be
indicated .. In pleadings other than the com-
plaint, it is sufficient to state the name of the
first party on each side with an appropriate
indication of other parties .

(2) PARAGRAPHS; SEPARATE STATEMENTS,
All averments of claim or, defense shall be made
in numbered paragraphs, the contents of each of'
which shall be limited as f 'ar, as p r acticable to a
statement of a single set of circumstances ; and a
paragraph may be referred to by number in all
succeeding pleadings, . . Each claim founded upon
a separate transaction oz occu rrence and each
defense other, than denials shall be stated in a
separate claim or defense whenever a separation
facilitates the clear°; presentation of the matter ' s
set forth . A counterclaim must be pleaded as
such and the answer' must demand the judgment
to which the defendant supposes to be entitled
upon the counterclaim :

(3) ADOPTION BY REFERENCE; . EXHIBIT 'S ,.

Statements in a pleading may be adopted by
reference in a different part of the same pleading
or, in another pleading or in any motion . A copy

which shall include such supporting par ticulars
as are peculiarly within the pleader's knowledge,
or by motion under s . 802,06 (2) ..

(Y) FRAUD, MISTAKE AND CONDITION OF
MIND, In all averments of fraud or mistake, the
circumstances constituting fraud or mistake
shall be stated with particularity Malice, in-
tent, knowledge, and other condition of mind of
a person may be averred generally ,

(3) CONDITIONS PRECEDENT, In pleading the
performance or occurrence of conditions prece-
dent in a contract, it shall not be necessary to
state the facts showing such performance or
occurrence, but it may be stated generally that
the party duly performed all the conditions on
his or, her part or that the conditions have
otherwise occurred or both . A denial of pei-
foimance of occurrence shall be made specifi-
cally . and with particularity, If the averment of'
performance or occurrence is controverted, the
party pleading performance or occurrence shall
be bound to e s t abl ish on the trial the facts
showing such per formance or occurrence

(4) OFFICIAL DOCUMENT OR ACT . In plead-
ing an official: document or offic i al act it is
sufficient to aver that the document was issued
or, tthe act done : in compliance with the law .

(5) JUDGMENT . In pleading a judgment or
decision of 'a domestic or foreign court; ,judicial
or quasi-judicial tribunal, or, oof 'a board or of-
ficer, it is sufficient to aver the judgment or
decision without setting forth matter showing
jurisdiction to render it..

(6) LIBEL OR SLANDER In an action for libel
or slander, the particular words complained of
shall be set forth in the complaint, but their
publication : and their application to the plaintiff
may be stated .: generally ,

(7); SALES OF GOODS, ETC. In an action in-
volving the sale and delivery of goods or the
performing of labor or services, or, the furnishing
of materials, the plaintiff may set forth and
number- in the complaint the items of the plain-
tiffs claim and the reasonable ; value or agreed
pricedeach . The defendant by the answer , shall
indicate specifically those items defendant dis-
putes and whether, in respect to delivery or
performance, reasonable value or agreed price . .
If the plaintiff does not so plead the items of the
claim, the plaintiff' shall. deliver, to the defend-
ant , within 10 days after, service of a demand
therefor in writing, a statement of the items of
the plaintiff's claim and the reasonable value or
agreed price of each.

(8) TIME AND PLACE . For' the purpose of'
testing the sufficiency of a pleading, aveiments
of time and place are mate rial and shall be
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802.04 PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 4684

of a motion permitted under sub . (2) alters
these periods of time as follows, unless a differ-
ent time is fixed by order of the court : if ' the
court denies the motion or postpones its disposi-
tion until the trial on the merits, the responsive
pleading shall be served within 10 days after
notice of the court's action ; or if the court grants
a motion for a more definitee statement, the
responsive pleading shall be served within 10
days after the service of the more definite
statement .

(2) How PRESENTED. Every defense, in law
or, fact, except the defense of improper venue, to
a claim for relief ' in any pleading, whether a
claim, counterclaim, cross-claim, or 3rd party
claim shall be asserted in the responsive plead-
ing ther eto if one is required, except that the
following defenses may at the option of the
pleader be made by motion : a) lack of capacity
to sue or be sued, b) lack of , jurisdiction over the
subject matter, c) lack of jurisdiction over the
person or property, d) insufficiency of 'summons
or process, e) untimeliness or insufficiency of
service of' summons or process, f) failure to state
a claim upon which relief cann be granted, g)
failure to join a party under s. 803 . 0 .3, h) res
judicata, i) statute of limitations, j) another
action pending between the same parties for, the
same cause . A motion making any of these
defenses shall be made before pleading if a
further pleading is permitted . Objection to
venue shall be made in accordance with s .
801 .. 53 .. If a pleading sets forth a claim for relief
to which the adverse party is not required to
serve a responsive pleading, the adverse party
may assert at the trial any defense in law or fact
to that claim for relief If on a motion asserting
t he defense described in f) to dismiss for failure
of the pleading to state a cla im upon which relief
can be granted, or on a motion asserting the
defenses described in h) or i), matters outside of
the pleadings are presented to and not excluded
by the court, the motion shall be treated as one
for summary judgment and disposed of as pro-
vided in s . . 802.08, and all parties shall be given
reasonable opportunity to present all material
made pertinent to such a motion by s . 802.08 .

(3) JUDGMENT ON THE PLEADINGS. After is-
sue is ,joined between all parties but within such
time as not to delay the trial, any party may
move for judgment on the pleadings . ' If, on a
motion for ,judgment on the pleadings, matters
outside the pleadings are presented to and not
excluded by the court, the motion shall be
treated as one for summary judgment and'dis-
posed of as provided in s . 802.08, and all parties
shall be given reasonable opportunity to present
all material made pertinent to such motion by s .
802„08 . .

802.06 ' Defenses and objection; when and
how presented; by pleading or motion; mo-
tion for judgment on the plGadings' (1)
WHEN PRESENTED, A defendant shall serve an
answer within 20 days afterr the service of the
complaint upon the defendant .. If a guardian ad
litem is appointed for a defendant, the guardian
ad liYem 'shall have 20 days after appointment to
serve the answer. A partyserved with a pleading
stating a cross-claim against the party shall
serve an answer thereto within 20 days after the
serviceupon the party , : The plaintiff shall serve
a reply to a counterclaim in the answer within 20
days after , service of the answer . . The state or an
agency of the state or an officer or employe of
the state in an action brought within the purview
o€' ss. 893.82 and 895.46 shall serve an answer to
the complaint or to a cross-claim or 'a reply to a
counterclaim within 45 days after service of the
pleading in which the claim is asserted . If any
pleading is ordered by the court, it shall be
served within 20 days after service of the o r der,
unless the order othe rwise directs . The service

of any written instrument which is an exhibit to
a pleading is a part thereof for, all purposes ,

History: Sup . Ct Order-, 67 W (2d) 621 ; 1975 c . 218 ..

802.05 Signing of pleadings. Every plead-
ing of a party represented by an attorney shall
contain the name and address of the attorney
and the name of the attorney's law firm, if any,
and shall be subscribed with the handwritten
signature of at least one attorney of ' record in the
individual's name.. A party who is not repre-
sented by an attorney shall subscribe the plead-
ing with the party's handwritten signature and
state his or her address : Except when otherwise
specificall y provided by rule or statute , plead-
ings need not be verified or accompanied by
affidavit . The signature of an attorney consti-
tutes a certificate that the attorney has read the
pleading; that to the best of' the attorney's
knowledge, information, and belief there is good
ground to support it; and that it is not interposed
for delay. If a pleading is not signed or is signed
with intent to defeat the purpose of this section,
it may be stricken as sham and false and the
action may proceed as though the pleading had
not been served .. For a wilful violation of this
section an attorney may be subjected to appro-
priate disciplinary action Similar action may
be taken if scandalous or indecent matter is
inserted

History : Sup cc Order, 67 W (2d) 622; 1975 c zis .
Judicial Council Committee's Note, 1974: Verification is

made unnecessary in all but special circumstances such as re-
quests to perpetuate testimony by deposition before action
under s . 804 : 02 . The reference to verification required by rule
means by rule of ' the Supreme Court promulgated pursuant to
s. "251 . 18: [Re Order effective .Jan . . 1, 1976]
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4685 PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 802.06

ordered under, s. 802, 01 (1), or by motion before
entry of the final pretrial conf'er'ence order . A
defense of statute of limitations, failure to state
a claim upon which relief can be granted, and an
objection of failure to state a legal defense to a
claim may be made in any pleading permitted or
ordered under s . 802 .01 (1), or by a motion for
,judgment on thee pleadings, or otherwise by
motion within the time limits established in the
scheduling order- under s . .802,10 ( .3) (b) .

(c) If it appears by motion of the parties or
otherwise that the court lacks jurisdiction of the
subject matter-, the court shall dismiss t he
action .

(d) A defense of lack of capacity may be
raised within the time permitte d under s .. 80.3 .01 .

History: Sup . Ct, Order, 67 W(2d ) 62 3 ; 19 75 c. 2 1 8 ; Sup..
Ct . Order , 7 3 W (2 d ) xxx i ; Sup . C 4 Order , 82 W (2d ) i x;
19 77 c. 2 60 ; 1 97 7 c. 44' 1 ss„ 196 , 210; 3979 c . . 110 ss, 51 , 60
(7 ) ; 1 979 c. 323 s . 3 3

Judicial Council Committee's Note, 1974: The prov i sions of
s ub ( 1) correspond generally with the practice under, the
pre sen t s tatutes except fo r the additio nal time allowed to the
state, its officers, and agencies to serve responsive pleadings . .

Sub ( 2) ma kes major changes in the present practice,, All
defenses, whether of law or fact, with the exception o f the de-
fens es lettered ( a ) through (j ) and the defen s e of impr oper
venue, must be ra ised by r e s pons iv e pleading, if a responsive
pleading is requi red. The raising of jurisdictio na l defen ses i s
controlled by thi s subsection and s.. 80108 which, together,
supplant the special appearance provision s of s . 262 16 ( 2) . .
The demurrer for fa i lure to state fact s sufficient to c on sti tute
a cause of action under s . 26 .3 . .06 (6) i s repla ced by t he motion
to dismiss for f ailu re to s t at e a claim upon wh ich relief could
be granted .

Sub. ( 3 ) differs from s . . 263 .227 in that it does no t con tain
a s pecifi c time limit within which a motion for judgment on
the pleadings must be made.. It i s clea r, however, that the
mot ion must be made "within s uch time as not to delay the
trial"

Sub . (6) is quite si milar toss 363 .42 and 263,44 Section
263 .4.3 , however, provides that an attorney who signs a ple a d-
ing c onta ining irrelevant, redund ant or scandalous mat ter
maybe ordered to pay costs on a motion to strike , There is no
sanction provided in this subsection . However , in appropriate
circumstances, sanctions may be available under s 8 02 . 05 .

Sub, (7), read with s ub. (2), is quite sim i lar to the prac-
tice under ss . 263 06, 263 11 a nd 26 3. . 12 . The n ew stat ute,
however ; contains a b roader r ange of defen ses that must be
included:in the consolidated motion . . [Re Order effective . Jan ..
1, 197 6]

Judicial Council Committee's Note, 1976: Subs. ( 2) (e)
and ( 8) make clear that, unless waiv ed , a motion can be made
to claim as a defense lack of timely service within the 60 day
period that is requi red by s . 80102 to properly commence an
action.. See als o s 893. 39 . Defenses under sub, (8) ca nnot be
raised by an amendment to a res ponsive pleading rmitted
by s. 80109 (1), [Re Order effective . Jan .. 1 , 1977

Judicial Council Committee's Note, 1977: Sub (1) which
govern s when defenses and objections are presen ted , has been
amended to delete references to the use of the scheduling con-
ference under s, 8 02„ 10 (1 ) a s the us e o f such a scheduling
procedure i s now discr e tionary rather than ma nd ator y. The
time periods under s , 802,06 are still subject to modification
through the use of amended and supplementa l ple ad i ngs
under s „ 802 ..09 , the neww calenda ring practice under s . 802 . 10 ,
and the pretrial conference under s.. 802 . 11 . . [Re Orde r eff 'ec-
tive July 1, 1978]

Motion under (2) (f) usuall y w ill b e granted only when it
is quite clear that under no conditions can plaintiff recove r .
Wilson v , Continen tal Insurance Cos : 87 W (2d) 31 0, 27 4
NW (2d) 679 (1979) .

Under (2) (f') , claim s hould only be dismi ssed if it i s clea r
from the complaint that unde r no conditions cou ld plaintif'f'
recover:, Morgan v. Penn sylvania General Ins. . Co . 87 W (2d)
723, 275 NW (2d) 660 (1979) ..

(4) PRELIMINARY HEARINGS. The defenses
specifically listed in sub .. (2), whether made in a
pleading or by motion, the motion fbrjudgment
under sub. (3) ,and the motion to strike under
sub, (6) shall be heard and determined before
trial on motion of any party, unless the judge to
whom the case has been assigned or•dei s that the
hearing and determination thereof be deferred
until the trial.. The hearing on the defense of
lack of jurisdiction over the person or, property
shall be conducted in accordance with s .. 801,.08 ..

(5) MOTION FOR MORE DEFINITE STATE-
MENT', If a pleading to which a responsive plead-
ing is permitted is so vague or ambiguous that a
party cannot reasonably be required to frame a
responsive pleading, the party may move for a
more definite statement before interposing a
responsive pleading . The motion shall point out
the defects complained of and the details de-
sired . If the motion is granted and the order of
the court is not obeyed within 10 days after
notice of the ocdei; or within such other time as
the court may fix, . .thee court may strike the
pleading to which.: the motion was directed or
make such order as it deems ,just..

(6) Horror TO STRIKE, Upon motion made
by a party before responding to a pleading or, if
no responsivee pleading is permitted upon motion
made by a party within 20 days after' the service
of' the pleading upon the party or upon the
court's own initiative at anyy time, the court may
order stricken from any pleading any insuffi-
cient defense or any redundant, immaterial,
impertinent, scandalous or indecent matter . . .

(7 ) :CONSOLIDATION OF DEFEN SES IN MO-
riorrs„ A party who makes a motion under this
section may join with it any other motions herein
provided for and then available to the party . If a
party makes a motion under this section but
omits therefrom anyy defense or objection then
available to the party which this section permits
to be-raised. by motion, the party shall not
thereafter make a motion based on the defense
or objection so omitted,, except a motion as
provided in sub . . (8) (b) through (d) on any of
the grounds there stated .

(8) WAIVER OR PRESERVATION OF CERTAIN
DEFENSES., (a) A defense of lack of ,jurisdiction
over the person or the property, insufficiency of
process, untimeliness or insufficiency of service
of process or another action pending between the
same parties for, the same cause is waived only
1) if it is omitted from a motion in the circum-
stances descr ibed in sub. (7 ), or 2) if it is neither
made by motion under' this section nor- included
in a responsive pleading :,

(b) A defense of failure to join a party
indispensable under s . 803 .0 :3 or of res judicata
may be made in any pleading permitted or
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Plaintiff need not prima facie prove jurisdiction prior to

evidentiary hearing under (4) Bielefeldt v . St . Louis Fire
Door Co 90 W (2d) 245, 279 NW (2d) 464 (1979) . . .

802.07 Counterclaim and cross-claim .
(1) COUNTERCLAIM, A defendant may counter-
claim any claim which the defendant has against
a plaintiff ', upon which a judgment may be had
in the action . A counterclaim may or may not
diminish or defeat the recovery sought by the
opposing party. It may claim relief' exceeding in
amount or, different in . kind , from that sought in
the pleading of the opposing party.

(2) COUNTERCLAIM MATURING OR AC-
QUIRED AFTER PLEADING .. A claim which either
matured or was acquired by the pleader after
serving the pleading may, with the permission of
the court, be presented as a counterclaim by
supplemental pleading,

(3) CROSS-eLnYM, A pleading may state as a
cross-claim any claim by one party against a co-
party if' the cross-claim is - basedd on the same
transaction, occurrence, or series of transactions
or,, occurrenees as is the claim in the o r iginal
action or as is a counterclaim therein, or if the
cross-claim relates to any property that is in-
volved in the original action Such cross-claim
may include a claim that the party against
whom - it is asserted is or may be liable to the
cross-claimant for all or part of a claim asserted
in the actionn against the cross-claimant .

(4) JOINDER OF ADDITIONAL PARTIES, Per-
sons other than those made parties to the origi-
nal action may be made parties to a counter-
claim or cross-claim in accordance with ss
803,03 to 803 .05

(5) SEPARATE TRIALS; SEPARATE JUDG-
MENTS If ' the court orders separate trials as
provided in s , 805 05 (2), judgment on a coun-
ter-claim or cross-claim may " be rendered in
accordance with s . 806 .01 (2) when the court
has jurisdiction so to do, even if' the claims of the
opposing party have been dismissed or otherwise
disposed of

(6) CONTRIBUTION, Any party who seeks
contribution shall p r ay for contribution in his
complaint, answer or reply, or in a counterclaim,
cross-claim, or third-party complaint ; the party
from whom contribution is sought shall file and
serve an appropriate responsive pleading .

Ffisco ry : Sup Ct Order, 67 W (2d) 628; 1975 c it s .
Judicial Council Committee's Note, 1974:. The first sen-

tence of sub (1) is identical to s . 263 14 (1 ) . In connection
with counterclaims, it should be noted that the setoff rules
found in ss 895 : 07 through 895 13 are recommended for r e-
peal . If ,in a given case a set-off raised by counterclaim should
not be allowed for reasons of equity or otherwise, the court
may dismiss the counterclaim, ordera separate trial, or draw
its judgment in such a manner as to preclude the set-off '. See
Weslowski v.. Erickson, , 5 Wis, 2d 335, 92 N W . 2d 898
(1958).

The second sentence in sub ; (I) is similar in effect to ss .
. 263 . 14 (1) and 270 , 54

(2) MOTION, The motion shall be served at
least 20 ' days before the time fixed for- the
hearing . The adverse party prior to the day of
hearing may serve opposing affidavits, The

',judgment sought shall be rendered if ' the plead-
ings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to
any material fact and that the movingg party is
entitled to a judgment as a matter of law. A
summary judgment, interlocutory in character,
may be rendered on the issue of liability alone
although there is a genuine issue as to the
amount of damages ..

($) SUPPORTING PAPERS, Supporting and
opposing affidavits shall be made on personal
knowledge and shall set forth such evidentiary
facts as would be admissible in evidence . Copies
of all papers or parts thereof" referred to in an
affidavit shall be attached thereto and served
therewith, if not already of record, The court
may permit affidavits to be supplemented or,
opposed by depositions,, answers to interrogato-
ries, or further- affidavits .. When a motion for
summary judgment is made and supported as
provided in this section, an adverse party may
not rest upon the mere allegations or denials of
the pleadings but the adverse party's response,
by affidavits or as otherwise provided in this
section, must set forth specific facts showing
that there is a genuine issue for trial . If the
adverse party does not so respond, summary
judgment, if appropriate, shalll be entered
against such party .

Sub . . (2) changes the law under s 263 14 (3) insofar as it
permits the counterclaim of a claim assigned to a defendant
after commencement of action, provided the court permits it ,

Sub.. (3) is generally similar to s , 263 15, except for the
omission of the words "subject matter". The words were
omitted to indicate that the provisions of this section were not
intended to be interpreted restrictively as are the provisions of
its predecessor in Liebhauser v Milwaukee Electric Ry . &
Light Co . ; 180 Wis.. 468, 193 N.W . 522 , 43 A ,L.R 870,
(1923)

Sub . (4) corresponds with s. 260 19 The right to bring in
additional parties is subject to ss , 803 . . 03, 80 .3..04 and 80.3 . .05 ..

Sub . (6) changes the rule under ss 263 15 (3) and 263. 20
(1) that no responsive pleading need be made to a pleading
seeking only contribution:. [Re Order effective Jan . 1, 1976]

Counterclaim based on contract must aver either satisfac-
tion of any contractual condition precedent or an excuse, such
as waiver ; for not satisfying it . S & 'M Rotogravure Service,
Inc.c v. . Baer, '77 W (2d) 454, 252 NW (2d) 913

802.08 Summary judgment . (1) AVAILA-
BILITY . A party may , within 8 months of the
filing of a summons and complaint or within the
time set in a scheduling order underr s . 802 ., 10,
move for summary judgment on any claim,
counterclaim , cross-claim, or 3rdd party claim
which is asserted by or against the party ..
Amendment of pleadings is allowed as in cases
where objection or defense is made by motion to
dismiss .
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Where insurance policy unambiguously excluded cover-
age relating to warranties, . factual question whether implied
warranties were made was immaterial and trial court abused
discretion in denying insurer's summary judgment motion .
Jones v, Sears Roebuck & Co 80 W (2d) 321, 259 NW (2d)

,70
Sub. (2) mandatesmore exacting appellate scrutiny of

trial court's decision to grant or deny judgment : Wright v .
Hasley, 86 W (2d) 572, 273 NW (2d) 319 (1979) . . .

See note to 809:.05, citing Wilharms v Wilhaims, 93 W
(2d) 671, 287 NW (2d) 779 (1980),

802 .09 Amended and supplemental
pleadings. (1) AMENDMENTS. A party may
amend the paity's pleading once as a matter of
course at any time within 6 months after the
summons and complaint are filed or within the
time set in a scheduling order under' s . 802 10 .
Otherwise a party may amend the pleading only
by leave of court or by written consent of the
adverse party ; and leave shall be ft eely given at
any stage of the action when justice so requires
A party shall: plead in response to an amended
pleading within 20 days after' service of the
amended pleading unless (a) the court other-
wise orders or (b) no responsive pleading is
required or permitted under s . 802 .01 (1) ..

(2) AMENDMENTS TO CONFORM TO THE EVI-
DENCE, If issues not raised by the pleadings are
triedd by express or impliedd consent of the par-
ties, they shall be treated in all respects as if they
had been raised in the pleadings Such amend-
ment of the pleadings as may be necessary to
cause them to conform to the evidence and to
raise these issues may be made upon motion of
any party at any time, even after judgment ; but
failure to so amend does not affect the result of
the trial of these issues . . If' evidence is objected to
at the triall on the ground that it is not within the
issues made by the pleadings, the court may
allow the, pleadings to be amended and shall do
so freely whenn the presentation of the merits of
the Action will be subserved thereby and the
objecting: party fails to satisfy the court that the
admission of such evidence would prejudice such
party in maintaining the action or defense upon
the merits. The court may grant a continuance
to enable the objecting party to meet such
evidence . .

(3) RELATION BACK OF AMENDMENTS, If t$ 8
claim asserted in the amended pleading arose
out of thee transaction, occurrence, or eventt set
forth or attempted to be set for th in the of iginal
pleading, the amendment relates back to the
date of" the filing of the original pleading ., An
amendment changing the party against whom a
claim is asserted relates back if the foregoing
provision is satisfied and, within the period
provided by law for commencing the action
against such party, the party to be brought in by
amendment has received such notice of the
institution of the action that he oa she will not be

(4) WHEN AFFIDAVITS UNAVAILABLE „

Should it appear from the affidavits of a party
opposing the motion that the party cannot for
reasonss stated present by affidavit facts essen-
tial to justify the party's opposition, the court
may refuse the motion for, judgment or may
order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery
to be had or may make such other order as is
lust .

(5) AFFIDAVITS MADE IN BAD FAITH, Should
it appear to the satisfaction of the court at any
time that any of'the affidavits presented pursu-
ant to this section is presented in bad faith or
solely for, the purpose of delay, the court shall
forthwith older the party employing them to pay
to the other party the amount of the reasonable
expenses which the filing of'the affidavits caused
the other party to incur, including reasonable
attorney's fees .

(6) JUDGMENT FOR OPPONENT, If it shall
appear to the court that the party against whom
a motion for summary judgment is asserted is
entitled to a summary judgment, the summary
judgment may be awarded to such party even
though the party has not moved therefor . .

History: Sup: Ct . Order, 67 W (2d ) 6 3 0 ; 1975 c. . 218 ; Sup . .
Ct : O rder, 82 W (2d) ix.

Judicial Council Comm ittee's Note, 1974: Sub , ( 1 ) replaces
s ;, 270.635 ( 1 ) It g ive s the co urt lat i tude in sett i ng ti me lim-
its within wh i ch motions for summary j udgment must be
made,, replacing the 40 day rule wh i ch is inadequ a te i n com-
plicated cases.

Sub .. ( 2 ) is v irtuall y identical t o Federal Rule 5 6 (c) ex'
cep f t hat the period between the time ser vice of the motion
and the time of heari ng is 20 days rather than the 10 days
provided i n Rule 56 (c)

Sub. (3) i s virtua lly identical to Feder al Rule 5 6 ( e ) ex -
cept that: ( I ) the re is no requirem e nt tha t copies of papers
referred to in an affida v it be s erved with the mot ion if the
paper s are alread y of record, a nd ( 2) t here is no requi rement
that co pies of p ape rs that are served be sworn or certified ,

. Sub . . (4) is ident i cal to Federal Rule 5 6 (f) ..
Sub . (5) is identical to Federal Rule 5 6 ( g ) except that it

does not include contempt proceedings as an avail able sanc-
tion for affidav i ts made in bad fa i th .

Sub , (6) i s based on s 2'70 .635 (3) [Re O rder effective
Jan „ 1 , 1976]
Judicial Council Committee's Note, 1977 : Sub . (1) is r e-

vised to allow a party at any time w ithi n 8 months after the
summons and compla i nt are filed or the t i me esta blished in a
scheduling o rder -under s 802 10 to move for a s ummary judg-
ment The 8-month time peri od has been cr eated a s theo ld
procedure requiring a par t y to mov e for summary judgment
not later th an the t i me p rov ided under s,. 802 10 ca n no longer
appl y in most cases as thee use of such a scheduli ng or der is
now completely discret iona ry with the trial j udge. . The 8-
month time period is subject to enlargement unde r s . 8 01 . . 1 5 .
(2 ) (a) [Re Order effecti ve July 1 , 1978 ]

Respondents in appeal s fr om orders denying summary
judgment mo tion are invi ted t omov e for summary affirmance
under 251 . 71 ; 197 3 slats. [see 809 2 1] . Am. Orthodontics
Corp , e ;G , & H . Ins. . 77 W ( 2d ) 337, 253 NW (2d) 82 .

Where plaintiff had signed release, and where a nother ill-
ness subsequentlyy developed, question of whether plaintiff
consciously intended to disregard possib i lit y that known con-
dition could become aggravated wa s question of fact not to be
determined on summary judgment.. Krezins ki v . Hay, 77 W
(2d) 569, 253 NW ( 2d) 522

Summary judgment procedure is not authorized in pro-
ceedings for judicial review under ch. 22 7 .. Wis . Environmen-
tal Decade v . Public Service Comm . 79 W ( 2d ) 161 , 2 55 NW

:(2d) 917
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prejudiced in maintaining a defense on the mer-
its, and knew o r shouldd have known that , but f'or,
a mistake concerning the identity of the proper
party , the action wouldd have been brought
against such party ,

(4) SUPPLEMENTAL PLEADINGS.' Upon IT10-
tion of ' a party thecou ttmay, upon such te rms a s
are ju s t, permit the party to serve a supplemen-
tal pleading setting forth transactions or occur-
rences or events which h ave happened since the
date of the pleading sought to be supplemented ,.
Permiss i on may be granted even though the
original pleading is defective in its st atement of
a claim for relief or defen se.. If' the court deems
it advisable that the adverse party plead to the
supplemental pleading , i t shall so order ; specify-
ing the time therefor .

History: Sup Ct . Order, 67 W (2d) 632 ; 1975 c 218; Sup .
Ct, Order; 82 W (2d), ix

Judicial' Council Committee's Note, 1974: Sub . : (1) gener-
ally corresponds with ss 263 . 45 and 269 44 except that the
timing of amendments has beenn tied into the s , 802 . 10 (1)
scheduling order rather than the service of the original plead-
ing as in s . 263 45

Sub. (2) conforms with the case law that has developed
under the former s ; 269 . 44 '

Sub (3) overturns the rule of Meinshausen v, A. Gettle-
man Brewing , Co, 133 . Wis. 95, li3 N.W. . 408 (1907), and
Baker v Tormey, 209 Wis . 627 ; 245 N W 652 (1932) Sub . .
(3) is an exception to s . . 893 .48

Sub (4) is s i milar to s 2¢3 , 47 , except that matters of
which the pleader was ignor ant at the time of his original
pleading should be alleged by an amended pleading rather
than by a supplemental pleading (Re Order effective Jan 1,
1976).

Judicial Council Committee's Note, 1977: Sub . (1) has
been amended to allow a party , to amend pleadings once as a
matter of course at any time within 6 months of the time the
summons and complaint are filed or withinn a time established
in a scheduling order under s &02 .. 10 The 6-month time pe-
riod has been established as the previous procedure stating
that a party is allowed to amend pleadings once as 'a matter of
course at , any time pr ior to , the entry of a scheduling order is
no longer applicable inmost cases The use of a scheduling
order is now discretionary under s 802. 10 .

Sub (1): also clarifies that leave of the court may be' given
at any stage , of the action for amendment of pleadings when
justice requires

Sub (3) has been amended to adopt language consistent
with revised s. 802 02 (1) . See note followings 802 02 (1)
[Re Order, effective July 1, 1978]

Amendment should not be allowed 8 , years after accident
and . 5 years bbyond statute of limitations . , Drehmel v. Ra-
dandt, 75 W (2d) 223, 249 NW (2d) 2 '74: "

Trial court abused disc r etion in prohibiting amendment to
pleading on 2nd day of it ial toplead quantum meruit as alter-
native to substantial perfor mance of contract. Tti-State
Home Improvement Coo v Mansavage; 77 W (2d) 648, 253
NW (2d) 474:

Under (2), complaint willl be treated as amended, even
though no amendment has been requested, where proof has
been submitted and accepted. Goldman v. Bloom, 90 W (2d)
466, 280 NW (2d) 170.(199) . . ; .

Sub (3) is identical to FRCP 15 (c) . "Changing the
party" includes adding a defendant where requirements of
(3) crem e[ State v One 1973 Cadillac, 95 W (2d)b41,291
NW (2d) 626 (Ct , App; 1480) , .

See note to 893 . 02, citing Lak v. Richardson-Merrell, Inc
95 W (2d) 6591,291 NW (2d) , 620 (Ct App, 1980) ,

802.10 Calendar practice. (1) This section
applies to all actions and special proceedings
except appeals taken to circuit court, actions
seeking writs of' cet tiorari, habeas co rpus , man-
damus prohibitionn and quo warranto, actions in

which all defendants are in default, provisional
remedies, and actions under s . 66 .12, ehs . 48, 52,
102, 108, 227, 348, '767, 778, '799, 812, and
proceedings under chs„ 851 to 882 .

(2) Unless excepted under sub. (1), all ac-
tions and special pr oceedings are deemed ready
for trial one year after the summons and com-
plaint are filed., Within 60 days after the
expiration of one year, the court shall by order
set dates for a pretrial conference and for trial .
At any time before the expiration of one year
from the filing of the summons and complaint,
on motion of a , party for cause shown, or upon
stipulation of ' the parties, the court may by order
set dates for a pretrial conference and f 'or, trial .
Any order made under this section may on the
court's own motion, or upon motion of a party
for cause shown, be amended .:

(3) (a) Scheduling conference. . The court
may on its own motion or upon motion of a
party, in lieuu of the provisions of sub . (2), not
earlier than 90 days afterr the summons and
complaint are filed calll a scheduling conference
upon at least 10 days written notice by maill to all
attorneys of record and to all parties whoo have
appeared of record and are not represented by
counsel.; The conference shall be held at a place
designated by the judge and shall be attended by
the judge and at least one attorney of record for -
each party to the action who is represented by
counsel ., Any party who has appeared and who is
not represented by counsel shall attend person-
ally, or 'by its officer or agent .. Af'ter' consulta-
tion, the judge shall set :

1 The time at which a motion for default
judgment may be heard ;

2 The times within which discovery must be
completed ;

3 The time, prior to the pretrial conference,
within which .impleadei shall be completed and
within which pleadings may be amended;

4 A time at or prior to the pretrial conference
within which motions before trial shall be served
and heard ;

5 . A date for the pretrial conference and a
date for trial as soon as practicable after the
pretr ial conference

(b) Scheduling order : The judge shall issue a
written order which recites the schedules estab-
lished . Such order when entered shall control
the course of the action, unless modified as
herein provided : If at any time it appears that
such schedules cannot reasonably be met, the

, judge may amend the order- upon timely motion
of any party Whenever the judge shall deter-
mine that he cannot reasonably meet the pretrial
date of trial date established, he may amend the
order on his own motion

(c) Use of telephone and mail; standard or-
der . In lieu of' a scheduling conference under
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par. (a ),the judge may obtain scheduling infor-
mation by telephone, mail or otherwise and
enter a scheduling order on the basis of' the
information so obtained or may serve upon the
parties a standard scheduling older Such or-
ders are subject to amendment as provided in
sub.. (2), If a standard scheduling order is
entered, it shall be entered within 150 days after
commencement of the action .

(d) Sanctions . Violation of 'a scheduling or-
der is subject to s .. 805 ..03 ..

(4) This section shall become effective as to
all actions and special proceedings pending on or
after July 1, 1978, provided that any scheduling
order entered prior to July 1, 1978 shall remain
in effect .
History : Sup . Ct . Order, 67 W (2d) 634 ; 1975 c. . 218 ; Sup .

Ct Order, 82 W (2d) ix; 1979 c 32 s 92 (4) ; 1979 c 89, 177 . .
Judicial Council Committee's Note, 1 977 : Section 802 10

governs calendar practice for most actions or special proceed-
ings in the courts of Wisconsin . Prior calendaring procedures
have been substantially modified . The section applies to all
actions and special proceedings except those actions and pro-
ceed ings tow hich the section is specifically made not applica-
b le as enumerated in sub (1) ,

Sub (2) provides that unless exempted under sub (1), all
actions and special proceedings are deemed to be ready for
trial one year after the summons and complaint are filed . . The
dial co urt will within 60 days after the expiration of the one-
year period after the summons and complaint are filed set
dates for both a pretrial conference and a trial The court may
set dates for a pretrial conference and a trial at a time earlier
than 60 days after the expiration of one year after the filing of
th e summons and complaint if upon either a motion of 'a party
for cause shown or upon stipulation of all parties the court is
asked t o establish an earlier pretrial and trial date Any order
made by a court und er sub . (2) establishing dates for a pre-
trial conference and a trial may on the court's own motion or
up on mo tion of a party for cause shown be modified,

Sub .. (3) allows a court, in lieuu of the provisions of sub . .
(2), to not earlier: than 90 days after the summons and com-
plain t are filed on its own motion or upon motion of a party
call a scheduling conference The manner in which the sched-
ulingconference is conducted and the. items set at the confer-
ence remain unchanged from prior law. The use of a standard
scheduling order in sub, . (3) (c) also remains unchanged
from prior law,

S ub.. ( 4 ) requires that the new calendaring practice estab-
lished by s 802 .10 become effective to all actions and special
pr oceedings pending on or after July 1, 1978 . Any scheduling
order' ent ered prior to that date shall remain in effect .. [ R e
Or der effective July 1, 1978]

802.11 Pretrial conference . (1) SCOPE In
all contested civil actions and contested special
proceedings except those under chs . 48 ; 52, .345,
778 and 799, the ,judge shall; unless waived by
the parties with the approval of the,judge, and in
all other civil actions and special proceedings the
,judge may, direct the attorneys for- the parties to
appear before the judge for a pretrial conference
to determine whether an order should be entered
on any or all of the following matters :

(a) Definition and simplification of the issues
of fact and law ;

(b) Necessity or desirability of amendment
to the pleadings;

(c) Stipulations of fact and agreements con-
cerning the identity of or authenticity of docu-
ments which will avoid unnecessary proof" ;

(k) Disclosure of insu r ance policy limits ;
(1) Filing and exchanging of trial briefs ; and
(m) Such other matte rs as may aid in the

disposition of the action .
(2) TIME ; PARTICIPANTS, The date and time

for the pretrial conference shall be set in the
scheduling order as provided in 802 10 (3) (b),
At least one attorney planning to take part in the
trial shall appear for each of the parties and
participate in the pretrial conference . Attorneys
appearing at the conference must have authority
to ente r, stipulations ..

(3) ADDITIONAL CONFERENCES . . I f necessary
or advisable, the judge may adjourn the pretrial
conference from time to time o f may order an
additional pretrial conference.

(4) PRETRIAL ORDER The judge shall make
an order whichh recites the action taken with
respect to the matters described in sub . . (1) and
which sets or confirms the final trial date .. . The
ordet• when entered shall control the subsequent
course of action, unless modified thereafter on
motion of a party or the court for- good cause ,. If
for any reason, the action is not tried on the date
set in .the scheduling order or the pretr ial order,
the Judge shall, within 30 days after the date set
in the scheduling order or, pretrial order, set
another date for trial on the earliest available
tr ial date. .

(5) SANCTIONS . If without , just excuse or
because of failure to give reasonable attention to
the matter-, no appearance is made on behalf of a
party at a pretrial conference, or if an attorney is
grossly unpreparedd to participate in the confer-
ence, the judge may, in his sound discretion:

(a) Reschedule the conference and order the
payment by the delinquent attorney or, when
, just, by the party the attorney represents of the
reasonable expenses, including reasonable attor-
ney's fees, to the aggrieved party ;

(b) Conduct the conference and enter the
pretrial order without participation by the delin-
quent attorney ;

(d) Limitation of the number of expert wit-
nesses and the exchange of the names of expert
witnesses;

(e) Whether issues shall be tried by court or
,jury ;

• (f) Advisability of preliminary reference of
issues for fi ndings to be used as evidence when
the trial is to be by jury;

(g) Number of jur ors to be impaneled, vol t
dire examination, and the number of strikes to
be allowed ;

(h) Order of proof and order of argument ;
(i) Separation or consolidation of claims for

trial ;
(,j) Jury views and the costs thereof';
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(c) Order dismissal or - entry of a default the last sentence of sub . (4) is designed to maintain to the
extent possible the reliability of the original trial date .. [Re,judgment. Order effective Jan. 1, 1976, as affected by Order effectiveHis tory : Sup. Ct, Order, 67 W (2d) 634 ; 1975 c 218 ; Sup . July 1, 1978]Ct . Order, 82 W (2d) ix; 1977 c 447 s 210; 1979 c.. 32 s 92

(g)- See no t e to 805 15, citi ng` Karl v. . Employers In s .s o f
Judicial Council Committee's Note, 1974: Sub . (I) is more Wausau, 78 W (2d) 284, 254 N W (2d) 255..

explicit than s . 269 65 in listing the matters which should be
considered At the pretrial conference The expanded list Failure of party to seek modification of pretrial stipula-
should not be considered exhaustive [ions does not constitutee waiver of right to challenge trial

Subs . (2) and (5) are designed to lessen the problem of court's construction of the stipulations . Milw & Su b. 'f uns
unprepared "participants" at a pretrial conference .e v Milw County, 82 W (2d) 420, 263 NW (2d) 503,
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