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CHAPTER 895

MISCELLANEOUS GENERAL PROVISIONS

'89501 What actions survive; actions not to abate ..
895 02 Measure of damages against executor
895 03 Recovery for death by wrongful act
895 .031 ' Recovery from estate of wrongdoer .
895 035- Parental liability for acts of minor child
895 04 Plaintiff in wrongful death action .
895 04 5 . Contributory negligence
895 048 Recovery by auto or motorboat owner limited .
895 05 ' D amages in actions for libel
895052 Defamation by radio and television
895055 Gaming contracts void .:
895,056 Recovery of money wagered
.855 057 Action against judicial officer for loss caused by

misconduct
89,506 Recovery of divisible personalty
893 .14 Tender may be pleaded
895 15 After action .
895 16 Proceedings on acceptance of tender .
895 .17 Involuntary trespass
895 171 Payment into court of tender record of deposits
895 28 R emedies not merged .
895 .29 Process not to be served Sunday
895 30 Nor on Saturday, when
895 33 Limitation of surety's liability
895 34 Renewal of safeties upon becoming insufficient and

effects thereof',

895.01 ' What actions survive ; act ions not
to abate . ( 1) In addition to the causes ofaction
which survive at common law the following shall
also survive: Causes of action f'or the recovery of
personal, property or the unlawful withholding
or conversion of personal property, for the recov-
ery of the possession of` real estate and for the
unlawful withholding of' the possession of real
estate, for- assault and battery ; false imprison-
ment, invasion of privacy, violation of s 968 31
(2) (d) or other damage to the person, for all
damage done to the property rights or, interests
of another, for goods taken and carried away, for
damages done to real or personal estate, equita-
ble actions to set aside conveyances of real
estate, to compel a reconveyanee of real estate,
or to quiet the title to real estate, and for a
specific performance of contracts relating to
real estate : Causes of action for wrongful death
shall survive the death of'the wrongdoer whether
or not the death of the wrongdoer' occurred
before or after the death of the injured person ..

(2) An action does not abate by the occur-
rence of any event if the cause of action survives
or continues

Hi s tory: Sup Ct, Order, 67 W (2d) 760,'771 ; 1977 c 176 .
Actions for criminal conversation or alienation of affec-

tions d o not survive the death of one of the parties unless the
complaint includes allegations sho w ing financial damage to
the plaintiff which would pecuniarily diminish his estate, .
Hanson v Valdivia, S1 W (2d) 466, 18'7 NW (2d) 151 . "

895 345 Justification of individual sureties .
895346 Bail, deposit in lieu of bond
895 . 35 Expenses in actions against municipal and other

officers .
89536 Process against officer
895 .37 Abrogation of defenses
$95 . 375 Abrogation of defense that contract wass

champertous .
895.38. Surety, how discharged .
895 .. .39 Juror's oath .
895 . 40 Oath of officer in charge of jury
895 41 Employe's cash bonds to be field in trust; duty of

employer ; penalty,
89542 Deposit of undistributed money and property by

administrators and others
89544 Exemption from civil liability for furnishing safety

inspection or advisory services
893 46 State and political subdivisions thereof to pay judg-

ments taken againstt officers
89547 Indemnification of'' the Wisconsin statee agencies

building corporation and the Wisconsin state
publ icc building corporation

895 48 Civil liabilityy exemption : emergency care .
89549 Certain agreements to limit or eliminate tort liabil-

ity void .
895 50 Right of privacy

895.03 , Recovery for death by wrongfu l
act. Whenever the death of a person shall be
caused by a wrongful act, neglect or default and
the act, neglect or default is such as would, if
death had not ensued, have entitled the party
injured to maintain an action and recover dam-
ages in respect thereof, then and in every such
case the person who would have been liable, if'
death had not ensued, shall be liable to an action
for damages notwithstanding the death of the
person injured ; provided, that such action shall
be brought for a death caused in this state ..

A complaint alleging the defendant shot plaintiffs hus-
band and that the shooting was aa wrongful act is not demurra-
ble Kelly v . Mohrhusen, 50 W (2d)_3 .37, 337,184 NW (2d) 149,

It is sufficient if the death was caused by a wrongful act,
neglect or default in this state ; it is not necessary that the
death occur here . The statute includes cases dealing with

895 .01 MISCELLANEOUS

Actions under 55141 and 551 59 survive death of wrong-
doer Continental Assur v American Bankshares Corp 483
F Supp .175 (1980) .

895 .02 Measure of damages against ex-
ecutor. When any action mentioned in s . 895 .01
(1) shall be prosecuted to,judgment against the
executor or administrator the plaintiff shall be
entitled to recover only for the value of the goods
taken including any unjust enrichment of the
defendant, or for thedamages actually sus-
tained, without any vindictive or exemplary
damages or damages for alleged outrage to the
feelings of the injured party .
History: Sup . . Ct, Order, 67 W (2d) 784 ; 19'17 c 176 . .
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deceased person or by the person to whom the
amount recovered belongs .

(2) If the deceased leaves surviving a spouse,
and minor children under 18 ,years of age with
whose support the deceased was legally charged,
the court before whom the action is pending, or
if no action is pending, any court of record, in
recognition of the duty and responsibility of a
parent to support minor children, shall deter-
mine the amount, if any, to be set aside for, the
protection of such children after considering the
age of such children, the amount involved, the
capacity and " integrity of the surviving spouse,
and any other , facts or information it may have
or receive, and such amount may be impressed
by creation of an appropriate lien in favor o f
such children or otherwise protected as circum-
stances may warrant, but such amount shall not
be i n excess of 50 % of the net amount rece ived
after deduction of costs of collection If ' there
are no such surviving minor children, the
amount recovered shall belong and be paid to
the spouse of the deceased ; if no spouse survives,
to the deceased's lineal heirs as determined by s
852 .01 ; if' no lineal heirs survive, to the de-
ceased 's brothers and sisters . If any such rela-
tive dies before judgment in the action, the
relative next in order shall be entitled to recover
for the wrongful death AA surviving nonresident
alienn spouse and minor children shall be entitled
to the benef 'itSof this section . In cases subject to
s 102,29 this subsection shall apply only to the
surviving spouse's interest in the amount recov-
er ed .' If' the amount allocated to any child under
this subsect ion is less than $1,500, s 807 10 may
be applied Every settlement in wrongful death
cases in which the deceased leavess minor chil •-
drerrunder 18 years of age shall be void unless
approved by a court of record authorized to act
hereundet :

(3) If separate actions are brought for the
same wrongful death, they shall be consolidated
on motion of any party Unless such consolida-
tion is so effected that a single judgment may be
entered protecting all defendants and so that
satisfaction of such judgment shall ext inguish
all liability for the wrongful death, no action
shall be permitted to proceed except that of ' the
personal representative

(4) Judgment for- damages for pecuniary
injury from wrongful death may be awarded to
any person entitled to bring a wrongful death
action . Additional damages not to exceed
$25,000 for loss of societyand companionship
may be awar ded to the spouseor unemancipated
or dependent children, or parentss of the
deceased

(5) If the personal representative brings the
action, the personal representative may also

895 .031 Recovery from estate of wrong -
doer. Whenever the death of a person shall be
caused by a wrongful act, neglect or default and
the act, neglect or default is such as would, if
death had not ensued, have entitled the party
injured to maintain an action and recover dam-
ages in respect thereof, then in every such case,
the wrongdoer who would have been liable if
death had not ensued, although such wrongdoer
shall, die prior to the time of death of such
injured person, shall be liable to an action for
damages notwithstanding his prior death and
notwithstanding the death of the person injured ;
provided that such action shall be brought for, a
death caused in this state Any right of action
which may accrue by such injury to the person of
another, although the death of the wrongdoer
occurred prior thereto shall be enforced by
bringing an action against the executor, oor ad-
ministrator or personal Tepresentative of such
deceased wrongdoer .

895 .035 Paren4al liability for acts of minor
child .. (1) The parent or parents having legal
custody of an unemancipated minor child, in any
circumstances where he or they may not be
otherwise liable under the common law, shall be
held liable for damages to property or for per-
sonal injury attributable to a wilful, malicious or
wanton act o#' the child nott to exceed $1,000 ; in
addition to taxable costs and disbursements
directly attributable to any wilful, malicious or
wanton act of the child

(2) Maximum recovery from-.any parent or
parents of any child may not exceed the limita-
tion provided in sub (1) f'or any one wilful,
malicious or wanton act of such child and if 2 or
more children of thee same parent or parents
having legal ; custody commit the same act the
recovery may not exceed in the aggregate
$1,000, in addition to taxable costs and
disbursements .

(3) This section shall not limit the amount of'
damages recoverable by an action against the
child` or: children except that any amount so
recovered shall be reduced and apportioned by
the amounts received f'r•om the parent or, parents
under this section ..

T his section does not apply to placement agencies or foster
patients ; 66 Atty .. Gen 16 4

The constitutional validity of parental liability statutes .
O'Connor, 55 MLR 584.

895.04 Plaintiff in wrongful death action.
(1) An action for wrongful death may be
brought by the personal representative of the
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breach of warranty arising out of contract .. Schnabl v . Ford
Motor Co 54 W (2d) 345,195 NW (2d) 602,198 NW (2d)
161 :-

RA 9SCELLAMEOUS 895.04
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recover the reasonable cost of medical expenses,
funeral expenses, including the reasonable cost
of a cemetery lot, grave marker and perpetual
care of'the lot . . If'a relative brings the action, the
relative may recover such medical expenses,
funeral expenses, including the cost of 'a ceme-
tery lot, grave marker and perpetual care of the
lot, on behalf of himself' or herself or of any
person who has paid or assumed liability for
such expenses .

(6) Where the wrongful deathof a person
creates a cause of action in favor of the dece-
dent's estate and also a cause of action in favor-
of a spouse or relatives as provided in this
section, such spouse or relatives may waive and
satisfy the estate's cause of action in connection
with ar' as part of a settlement and discharge of
the cause of action of the spouse or relatives..

(7) Damages found by a ;jury in excesss of the
maximum amount specified in sub . . (4) shall be
reduced by the court tosuch maximum. The
aggregate of the damages covered by subs . (4)
and (5) shall be diminished under s 895„045 if
the deceased or person entitled to recover is
found: negligent.

History: 1971 c. 59 ; Sup . . Cf. Order, 6 7 W (2d ) 784 ; 1 9 75
c . 94 s.. 91 ( .3) ; 1975 c.. 166, 7 99, 287, 42 1, 42 2; 1979 c 166

Statut ory inc reas es i n d amage limitation s r ecoverable in a
wrongful death ac tion co nstitut e ch anges in substantive right s
a nd not mer e remedial ch a nges . Bradley v . . Knutson , 62 W
(2d) 432, 2 15 NW ( 2d ) 369.

A parentt ma y mainta i n a n action for loss of ai d , comf ort,
society and companionship of an inj ured min or chil d ag ain st a
negl i gent tort -fea sor o n c ondit ion that the par ents' cau se of
action is combined wi th that of the child for the ch ild's per-
s onal i njuri es Callies v. Reliance Laund r y Co . 18 8 W 3'1 6 ,
overruled, Shoc kley v,. Prier, 66 W ( 2d ) 394 , 225 NW (2d)
495 .

In an action for wrongful death by 2 c hildren of decea sed,
the plaintiffs' fa ilure to joi n 3 sisters who would otherwis e
have been indis pens able parties wa s n ot fatal to the court's
subj ect matter jurisdiction wher e affidavits submitted to the
tria l court indicated that the 3 sisters were unava ilable „
Kochel v . Hartfor d Accident & Indemnity Co 66 W ( 2d )
40 5, 225 NW (2d ) 604.

Pla intiff had wheeled the sliver at least 52 times prior to
the acciden t. Her opportunityy to observe and di scover any
danger was greater than tha t of a ny of defendant's employes.
Balas v St. Sebast ian 's Congrega tion, 66 W ( 2d) 421 , 225
NW (2d) 428 .

"Judgment" under ( 2) means a fina l, not interlocutory,
judgment. Collin sv; Gee, 82 W (2d ) 376,263 NW (2d) 158 .

Trial court in wrongful death action should inform jury of
s tatutory limitati onss on recovery, i f' any. Peot v . Ferraro, 83
W (2d) 727, 266 NW ( 2d) 586 (19 7 8) .

,, Posthumous illegitimate child may not maint ai n action for
wrongful death of putative father. Robi n son v . Kolstad , 84 W
( 2d) 579, 26 7 NW (2d) 886 (19 78 ) :

This section does not require that proceed s be equally di-
vided between parent s . Keithley v . Keithley, 95 W~( 2d) 1 3 6 ,
289 NW ( 2d) 36 8 .(Ct„ App . 1980) , .

Geo rgia l aw barring father, but not mother, of illegitimate
child from suing for child 's w rongful death did not deny equal
protection. Parham v . Hughes, 441 US 347 (1979) .

Expanding and limiting damages for pecuniary injuryy due
to wrongful death . Schoone, 1972 WBB No.. 4

Cause of action by par ent s sustained for loss o f society and
companionship of child tortious ly injured . 1976 WLR 64 1 :.

8 95.045 Contributory negligence. Con-
tributory negligence shall not bar recovery in an
action by any person or his legal representative

to recover damages for negligence resulting in
death or, in in j ury to person or prope rty , if ' such
negligence was not greater than the negligence
of the person against whom recovery is sought ,
but any damages allowed shall be diminished in
the proportion to the amount of negligence
attributable to the person recovering .

Histor y: 1971 c. . 47 .
Cross Reference: See 891 44 for conclusive presumption

that child under 7 cannot be guilty of contributory negligence , .
Ordinary negligence can be compared with negligence

founded upon the safe-place statute, and in making such com-
parison in a safe-place case, violation of the statute is not to be
considered necessarily as contributing more than the
common-law contributoryy negligence, . [Language in Maus v
Bloss, 265 W 627, if construed as supporting a contrary prop-
osition, is overruled,] It is not prejudicial error not to call at.-
tention to the different standards of care in a safe-place case
when instruction number 1580 is used . Lovesee v . Allied De-
velopment Corp.: 45 W (2d) 340 , 173 NW (2d) 196 .

The court refuses to adopt the doctrine of pure compara -
tive negligence. Vincent v Pabst Brewing Co . 47 W (2d)
120,177 NW (2d ) 513 .

A distinction between , active and passive negligence as to
responsibility for injury and full indemnity to the torFfeasor
whose negligence was passive was rejected by the court
Pachowitz v . Milwaukee & S. Transport Corp 56 W (2d)
383, 202 NW (2d ) 268

For the purpose of applyingthe comparative negligence
statute, both the causes of action for medical expenses and
loss of consortium shall be deemed derivative; and the causal
negligence of the injured spouse shall bar or limit the recovery
of the claiming spouse pursuant to the terms of the statute . .
White v. Lunder, 66 W (2d), 563, 225 NW (2d) 442 .

The contributory negligence of the plaintiff spectator in
viewing the race from the northend of the track opposite the
3rd and 4th turns was not greater than defendants ' negligence
as a matter of law where she did not realize that watching
from the curve would be more dangerous than sitting in the
grandstand, was not aware that tires would fly into the specta-
tor area, there was no warning of potential dangers , and was
watching therace closely immediately prior to the accident . .
Kaiser v. Cook, 67 W (2d) 460, 227 NW (2d) 50 .

The trial court 's denial of defendants' motion to direct the
jury to consider the employer's negligence in its special ver-
dict was errorr even though the employer 's liability extended
only to workmen's compensation Connar v West Shore
Equipment, 68 W (2d) 42, 227 NW (2d) 660 ,

The trial court's instruction to the jury to compute not all
the damages plaintiff suffered but only that portion caused by
defendant's negligence was erroneous, because this section re-
quires the jury to find 100% of plaintiff's damages, which are
then reduced by the amount of his contributory negligence ;
but the erroneous instruction was not prejudicial where noth-
ing in the record indicates a probability of the instruction hav-
ing affected the allocation of 57 % negligence to plaintiff .
Nimmer v' Purtell, 69 W (2d) 21, 230 NW (2d) 258 .

Insufficiently guarded swimming pool may constitute at-
tractive nuisance . McWilliams v Gazinski, 71 W (2d)57,
237 NW (2d) 43 '7 ,

When 2 grounds of negligence are alleged it does not cate-
gorically follow that the plaintiff must always elect one of the
2 grounds of negligence for submission to the jury . Negli-
gence per se discussed Howes v Deere ' & Co .. 71 W (2d)
268, 238 NW (2d) 76.

Conduct constituting implied or tacit assumption of risk is
no longer bar to action for negligence Polsky v Levine, 73 W
(2d) 547 , 263 NW (2d) 204 ._ . .

Record of rear-end collision case contained credible evi-
dence that plaintiff executed maneuvers which could not be
done with reasonable safety and failed to signal before execut-
ing them, which supported finding of 50% causal negligence .
Thompson v . Howe, 77 W (2d) 441, 253 NW. (2d) 59 .

See note to 103. 6 '1, citing Tisdale v . Hasslinger, 79 W
(2d) 194, 255 NW (2d) 314 , ,

Where court grants judgment notwithstanding verdict re-
garding 2 of several defendants found causally negligent, and
percentage of negligence reallocated affects damagess but not
liability, plaintiffs should be given option of " proportional re-
duction ofjudgment or new trial . Chart v : Gen.. Motors Corp. .
8.0 W (2d) 91, 258 NW (2d) 680',

895.04 MISCELLANEOUS 4980
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See note to 805 12, citing Ollinger v . Grali, 80 W (2d)
213, 258 NW (2d) 693

Where blowing snow obstructed driver's vision, driver did
not reduce speed, and parked truck on highway "loomed up"
out of snow, driver was causally negligent as matter of law
Nelson v Travelers Ins .. Co 80 W (2d) 272, 259 NW (2d)
a8 ,

Rescue doctrine and emergency doctrine discussed . Cords
v Anderson, 80 W (2d) 525, 259 NW (2d) ' 672

Negligence of tort-feasor dismissed from lawsuit on sum-
mary judgment as being less or equally negligent as plaintiff '
can be considered by jury in apportioning total causal negli-
gence of remaining parties.: Gross v . Midwest Speedways,
Inc . 81 W (2d) 129, 260 NW (2d) 36 .

Collateral source rule and defense of ' superceding cause
discussed. Rixmann v ; Somerset Public Schools, 83 W (2d)
571, 266 NW (2d) 326 . (1978)

Negligence per se arising out of breach of safety statute
may be compared with common law negligence . Locicero v .
Interpace Cot p : $3 W (2d) 876, 266 NW, (2d) 423 (1978) . .

In safe place case, comparative negligence instructions
need not direct jury to consider defendant's higher duty of
care. Brons v.. Bischoff, 89 W (2d) 80, 277 NW (2d) 854
(1979)..

Court declines to alter rule of comparative negligence so
that plaintiff's negligence would be compared to combined
negligence of sever al tort-feasors . Reiter v ,. Dyken, 95 W
(2d) 461, 290 NW (2d) 510 (1980) .

Proportioning compa rative negligence-problems of theory
and special verdict formul ation . . . Aiken, 53 MLR 293 .

From defect to cause to comparative fault -Rethinking
some product liability c o ncepts .. Twerski, 60 MLR 297 .

The problem of the insolvent contributor . . Myse, 60 MLR
.'891 .

Strict products liability in Wisconsin 19'7' 1 WLR 227 .

895.048 Recovery by auto or motorboat
owner limited . The owner of a motor vehicle or
motorboat which, while being operated b y the
spouse or minor child of such owner, is damaged
as the result of an accident involving another
vehicle or boat , may not recover , from the owner,
or operator of such other vehicle or boat for- such
damages, if the negligence of such spouse or
minor child exceeds that of the operator of such
otherr vehicle or, boat.. In the event that it is

,judicially determined that a spouse or minor
operator of the motor vehicle or motorboat is
found to be guilty of less than 50 % of the causal
negligence involved in an accident , then in that
event : the owner of the :motor vehicle or motor-
boat involved : shall be entitled to recover in
accordance with the contributory : negligence
principles as laid down in s, . 895 045 .- For- the
purposes of recovery of damages by the owner
under s 895.048, and for this purpose only, the
negligence of the spouse or ' minor operator shall
be imputed to the owner .

895.05 Damages in actions for libel . (1)
The proprietor, publishe r , editor, writer or re-
porter upon any newspaper published in this
state shall not be liable in any c ivil action for
libel` for the publication in such newspaper of 'a
true and fair report of any judicial, legislative or
other public official proceeding authorized by
law ;or of any public statement, speech, argu-
ment or debate in the course of such proceeding..
Thiss section shall not be construed to exempt
any such proprietor, publisher, editor, write r or,

reporter from liability for any libelous matter
contained in any headline or headings to any
suchh report, or to libelous remarks or comments
added or interpolated in any such report or made
and published; concerning the same, which re-
marks or comments were not uttered by the
person libeled or spoken concerning him in the
course of' such proceeding by some other person . .

(2) Before any civill action shall be com-
menced on account of any libelous publication in
any newspaper, magazine or periodical, the li-
beled person shall first give those alleged to be
responsible or liable for the publication a rea-
sonable opportunity to correct the libelous mat-
ter,, Such opportunity shall be given by notice in
writing specifying the article and the statements
therein which are claimed to be false and defam-
atory and a statement of what are claimed to be
the true facts Thee notice may also state the
sources, if' an ,y, from which the true facts may be
ascertained with definiteness and certainty, The
first issue published after the expiration of one
week : from the receipt of such notice , shall be
within a reasonable time for correction To the
extent thatt thee true facts are,, with reasonable
diligence, ascertainable with definiteness and
ce r tainty, only a retraction shall constitute a
correction ; otherwise the publication of the , li-
beled per-son's statement of the true facts, or, so
much thereof as shall not be libelous of another,
scurrilous, or otherwise improper for- publica-
tion published as his statement, shall constitute
a correction within the meaning of this section .
A correction, timely published, without com-
ment, in a position and type as prominent as the
alleged libel, shall constitute a defense against
the recovery of any damages except actual dam-
ages, as well as being competent and material in
mitigation of actual damages to the extent the
correction published does so mitigate them

One who contributes nondefamatory photograph of plain-
tiff '. to .newspaper to accompany defamatory article is not lia-
ble, absent knowledge or control of arti cle Westby v
Madison Newspapers, Inc . 81 W (2d) 1, 259 NW (2d) 691 ..

Publishers' privileges and liabilities regarding libel dis-
cussed . Gertz v . Robert Welch, Inc. . 418 US 32.3

Public figure who sues media companies for libel may in-
quire into editorial processes of those responsible where proof '
of "actual malice" is :required for recovery Herbert v , Lando,
441 US 153 ( 1 979) .

"Public figure" principle in libel cases discussed . . Wolston
v , Reader's Digest Assn, Inc 443 US 157 (1979)

895.052 Defamationn by radio and televi-
sion. The owner, licensee or operator of a visual
or sound radio broadcasting station or network
of stations; and the agents or employes of any
such owne r , licensee or operator, shall .not:t be
liable in damages for-• any defamatory statement
published or uttered in, or as a part of, a visual or
sound broadcast by a candidate for political
office in those instances in which, under the acts
of cong r ess or the rules and regulations of the

4981 MISCELLANEOUS 895 .052
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federal communications commission, the broad-
casting station or network is prohibited from
censoring the script of the broadcast .

X95.055 Gaming contracts void. All
promises, agreements, notes, bills, bonds, or
other contracts, mortgages, conveyances' or
other securities, where the whole or any part of
the consideration of such promise, agreement,
note, bill, bond ; mortgage, conveyance or other
security shall be for money or other valuable
thing whatsoever, won' or lost, laid or staked, or
betted at or, upon any game of any kind or under
any name whatsoever, or by any means, or upon
any race, fight, sport or pastime, or any wager,
or for the repayment of money or other thing of
value, lent of advanced' at the time and for the
purpose, of any game, play, bet or wager, or of
being laid, staked, betted or wagered thereon
shall be absolutely void provided however, that
contracts of insurance made in good faith for- the
security or, indemnity of the party insured shall
be lawful and valid .

895.056 Recovery of money wagered. Any
person who, by playing at any game or by
betting or, wagering on any game, election, horse
or other race, ball playing, cock fighting, fight,
sport or pastime or on the issue or :event ther'eof',
or on any future contingent or- unknown occur-
rence or result in respect to anything whatever,
shall have put up ; staked or, deposited with any
stakeholder or 3rd person any money ;; property
or thing in action, or shall have lost and deliv-
er ed .thesame to any winner, thereof may, within
3 months after suchh putting up, staking or

. ..depositing, sue for and recover the same from
such stakeholder or 3rd person whether such
money, property or thing in action has been lost
or won or whether it has been delivered over by
such sYakeholder, or, 3rd person to the winner or
not, and, may, within 6 monthss after any such
delivery by such person or stakeholder, sue for
and recover such money;, property or thing in
action from the winner thereof if the same has
been delivered over to such winner ; and if he

, . .shall not so sue for and recover such money,
property or thing in action within, the time above
limited then any other person may, in his behalf
and in his name, sue for and recover the same for
the use and benefit of his family or his heirs, in

:.case of his death, from such stakeholder or 3rd
person if the same is still : held by him, within 6
months after such putting.up, staking or deposit-
ing, or from .the winner ;thereof within one year
from the delivery thereof to such winner-,

895.057 Action against judicial offi e,-)e for
logs caused by misconduct: Any judicial

,off icer who causes to be brought in a court over
which he presides any action or, proceeding upon
a claim placed in his hands as agent or attorneyy
for collection shall be liable in a civil action to
the person against whom such action or proceed-
ing was brought for the full amount of damages
and costs recovered on such claim . .

895 :06 Recovery of divisible personalty .
When personal property is divisible and owned
by tenants in common and one tenant in com-
mon shall claim and hold possession of more
than his shareor proportion thereof' his coten-
ant, after making a demand in writing, may sue
for and recover hisshare of the value thereof;
and the court may direct the jury, if necessary,
in any such action to find what specific articles
or what share or interest belongs to thee respec-
tive parties, and the court shall enter, up judg-
ment in form for one of both of the `parties
against the other, according to such verdict .

896 .14 Tender may be pleaded. The pay-
ment or tender of payment of the whole sum due
on any contract for the payment of money,
although made after the money has become due
and payable, may be pleaded to an action subse-
quently'brought, in like manner and with the like
effect as if such tender or,payment had been
made at the time prescribed in the contract . .

895 , 15 After .action . A tender also mayy be
made after an action is brought on such contract
of the whole summ then due thereon, with .h the
legal costs of'suit incurred up to the time, at any
time before the action is called for- trial . . . It may
be made to the plaintiff or his attorney, and if'
not accepted the defendant may plead the same
byanswer, or supplemental answer, inlike man-
ner as if it had been made before the commence-
ment of the action, bringing into court the
money so tendered for costs as well as for debtor-
damages',

895 .16 Proceedings on acceptance of
tender. If such tender be accepted the plaintiff
or his attorney shall, at the requestt of the
defendant, sign a stipulation of discontinuance
of the action for, such reason and shall deliver it
to the defendant ; and also a certificate or notice
thereof to the officer who has any- process
against the defendant, if requested ; and if any
further costs shall be incurred _fot any service
made by the officer after tender accepted and
before he receives notice thereof' the defendant
shall' pay the same to the officer or the tender
shall be invalid .

895.052 MISCELLANEOUS 4982
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writing, setting forth the fact that he habitually
keeps and observes the 7th day of the week
instead of the first, as a day of rest, at any time
before such levy or at least 2 days before such
sale, as the casee may be ; and such sale may, at
the time appointed therefor, be adjourned to any
day within the life of the execution or such
execution may be renewed as in other cases .

895 .33 Limita tion of surety ' s liability. Any
person may limit the amount of his liability as a
surety upon any bond or other, obligation re-
quired by law or ordered by any court, judge,
magistrate or public` official,' for any purpose
whatever . The amount of such limited liability
may be recited in the body of the bond or stated
in fhejustification'ofthe surety thereto ; and in
any action brought upon such bond no judgment
shall be recovered against such surety for any
sum larger than the amount of his liability
stated as aforesaid,, together with his propor-
tional share of the costs of said action .. And in
any such action a surety may deposit in court the
amount of his liability, stated as af'or'esaid,
whereupon he shall be discharged and released
from any further liability under such bond

History: 19'79 c . l 10 s . 60 (11)

895 .34 Renewal of sureties upon becom-
ing insufficient and effects thereof. If any
bail bond, recognizance, undertaking or other'
bond or undertaking given in any civil or crimi-
nal action or proceeding, becomes at any time
insufficient, the court or judge thereof, munici-
pal `judge or any magistrate before whom such
action or proceeding is pending, may, upon
notice, require the plaintiff or defendant to give
a new bond, recognizance or undertaking . Ever y
person becoming surety on any such new bond,
recognizance or undertaking is liable from the
time the original was given, the same as if he or
she had been the original surety . . If any person
fails to comply with the order made in the case
the adverse party is entitled to any ordei,,judg-
ment, remedy or process to which he or she
would have been entitled had no bond, recogni-
zance or undertaking been given at any time ..

His tory : 1977 c . 305 .

895.345 Justif ication of individual stare-
t i es : (1) This section shall applyy to any bond or
undertaking in an amount of more than $1,000
whereon individuals are offered as sureties,
which is authorized or required by any provision
of the statutes to be given or furnished in or in
connection with any civil action or proceeding in
anyy court of record in this state, in connection
with which bond or undertaking real property is
offered as security .

895.28 Remedies not merged . When the
violation of a right admits of both a civil and
criminal remedyy the right to prosecute the one is
not merged in the other,

895.29 Process not to be served Sunday .
No;person shall serve or,- execute any civil pro-
cess from midnight preceding to midnight fol-
lowing the first day, of the week; and any such
service shall be void ; and any person serving or
executing any such process shall be liable in
damages to the party aggrieved in like manner
and to the same extent as ifhe had not had any
such process . .

895 :30 Nor on Saturday, when. Whenever
an execution= or other final process shall be
issued against the property of any person who
habitually' observes the 7th day of the week,
instead of the first, as a day of"rest the officer to
whom such process shall be directed shall not
levy upon or sell-any property of any such person
on the 7th day of the week ; provided, that said
person shall deliver to such of'ficer' an affidavit in

4983

895 .17 Involuntary trespass. A tender may
also be made in all casesof'involuntary trespass,
except timber trespass as defined in s . 26 04,
before action is commenced ;' and when in the
opinion of'the court or,jury a sufficient amount
was tendered to the party injured, his agent or
attorney for the trespass complained of, judg-
ment shall be entered against the plaintiff for -
costs ; provided, that the defendant kept his
tender, good by paying the money into court at
the trial for the use of the plaintif'f'.

895. 171 payment. into, court of tender;
record of deposits. (1) When tender of pay-
ment in full is made and pleaded, the defendant
shalll pay the same into court before the trial of
the action is commenced and notify the opposite
party in writing, or be deprived of all benefit of
such''tender : When the sum so tendered and
paid into court shall be sufficient, the defendant
shall recover the taxable costs of the action ; if'
the tender was prior :to the commencement of
the action; and he shall recover such costs from
the time of the tender; if the tender was after suit
commenced ."

(2) When any party, pursuant to an order or
to law, deposits any money or property with the
clerk of court, such clerk shall record in the
minute book the fact of such deposit, describing
the money or property and stating the date of the
deposit, by whom made, under what order or'. for
what purpose and shall deliver a certificate: of
such facts to the depositor, with the volume and
page of the record indotsed thereon, .
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matter is determined favorably to such officer,
or such officer is reinstated, or in case such
officer, without fault on his part, is subjected to
a personal liability as aforesaid, such city, town,
village, school district, vocational, technical and
adult education district or, county may pay all
reasonable expenses which such officer neces-
sarily expended by reason thereof. Such ex-
penses may likewise be paid, even though de-
cided'adversely to such officer, where it appears
from the certificate of" the trial judge that the
action involved the constitutionality of a statute,
not theretofore construed, relating to the per-
formance of the official duties of said officer .
H istory: 1971 c. 154 .
County has option to refuse payment of sheriff's criminal

defense attorney'ss fees . Bablitch & Bablitch v, Linco l n
County, 82 W (2d) 574,263 NW (2d) 218.

A city may reimburse a commissioner of the city redevel-
opment authority for his legal expenses inc urred where
charges are filed against him in his official capacity seeking
his removal from office for cause and such charges are found
by the common council to be unsupported .. Such reimburse-
ment is discretionary The city redevelo pment au thority lacks
statutory authority to authorize reimbursement for such legal
expenses. 63 Atty Gen 421. . . .

A city council can, in limited circumstances; reimbu rse a
council member for reasonable attorneys' fees incurred in de-
fending an alleged violation of the open meeting law, b u t can-
not reimburse the member for any forfeiture imposed . 66
Atty . Gen . . 226

895.36 Process against officer : No process
against private property shall issuean action
of upon a judgment against a public corporation
or an officer- in his official capacity, when the
liability, if any, is that of the corporation nor
shall any person be liable as garnishee of such
public corporation .

895.37 ' Abrogation of defenses . ( 1 ) In any
action to recover' damages for, a personal injury
sustained within this state by an employe while
engaged in the line of his duty as such, or- for
death resulting from personal injury so sus-
tained; in which recovery is sought upon the
ground of want of ordinary care of the employer,
or of any officer, agent; 'or, servant of the em-
ployer; it shall not be a defense : `

(a) That the employe either expressly or
impliedly assumedd the risk of the hazard com-
plained of

(b) When such employer has at the time of
the injury in a common employment .3 or more
employes, that the injury or death was caused in
whole or in part by the want of ordinary care of a
fellow servant .

(c) When such employer has at the time of
the:injury in a common employment 3 or more
employes, that the injury or death was caused in
whole or impart by the want of ordinary care of
the injured employe, where such want of ordi-
nary care was not wilful,.

(2) Before any such bond or undertaking
shalll be approved, there shall . be attached
thereto and made a part of such bond or under-
taking a statement under oath in duplicate by
the surety that he is the sole owner of the
proper ty .offeted by him as security and contain-
ing the following additional information :

(a) The full name and address of the surety .
(b) That he is a resident of'this state . .
(c) An accurate description by lot and block

number; if part of a recorded plat, or- by metes
and bounds of the real estate offered as security .

(d) A statement that none of'the properties
offered constitute the homestead of the surety .

(e) A statement of the total amount of` the
liens, unpaid taxes and other encumbrances
against each property offered,

(f) A statement as to the assessed value of
each property offered, its market value and the
value of the equity over- and above all encum-
brances, liens and unpaid taxes . . .

(g) That the equity of the real property is
equal to twice the penalty of the bond or -
undertaking

(3) This sworn statement shall be in addition
to and notwithstanding other affidavits or state-
ments of justification required or provided for
elsewhere in the statutes in connection with such
bonds and undertakings .

Cross Re ference: This section does not apply to bonds of
personal eepresentativbs See 856 25

895 .346 Bail , deposit in lieu of bond .
When any bond or undertaking is authorized in
any civil or criminal action or, proceeding, the
would-be obligor may, in lieu thereof and with
like legal `effect, deposit with the proper, court or
officer cash or 'certif'ied bank checks' or U :SS
bonds or, bank certificates of deposit .t in an
amount at least equal to the required security;
and the receiver` thereof shall give a receipt
therefor and shall notify the payor bank of any
deposits of bank certificates of deposit Section
'808,07 'shall govern the procedure so f'ar, as
applicable ;,

History : Sup Ct Order, 67 W (2d) 784; 1977 c 187 s .
135 ,

895 .35 Expenses in actions against mu-
nicipal and other officers. Whenever in any
city, town, village, school district, vocational,
technical and adult education district or, .county
charges of any kind are filed or an action is
brought against any officer thereof in his official
capacity, of to subject any such officer, whether
or not he is being compensated on asalay basis ;
to a personal liability growing out of the- .per-
formance of official duties, and such charges or
such action is discontinued or- dismissed or such
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or properly secured, credit shall be given for all
commissions, costs, disbursements and al-
lowances to which the principal would be enti-
tled were he accounting ..

(5) The procedure for hearing, settling and
allowing such account shall be according to the
practice prescribed by ch . 862 in the matter of
account of executors and administrators . Upon
the trust fund or estate being found or made
good and paid over or properly secured, such
surety shall be discharged from all liability . .
Upon demand by the principal, the discharged
surety shall return the unearned part of the
premium paid for the canceled bond . .

(6) Any such fiduciary may institute and
conduct proceedings for the discharge of his
surety and for the filing of a new bond; and the
procedure shall in all respects conform substan-
tially to the practice prescribed by this section in
cases where the, proceeding is instituted by a
surety, and with like effect .

895 .39 Juror's oath . ( 1 ) In every case and
in all courts the jurors selected to try the issues
in the action or proceeding, civil or criminal,
shall be sworn ; and the oath may be adminis-
tered in substantially the following form : Do you
and each of you swear (or affirm) that you will
well and truly try the issue joined between . . . ,
plaintiff, and , . , defendant, and, unless dis-
charged by the court, a true verdict give, accord-
ing to law and the evidence given in court, so
help you God

(2) The juror's assent to thee oath may be
manifested by the uplifted hand ..

895 .40 Oath of officer, in charge of jury.
When the issues have been submitted to the jury
the jurors shall be under the charge of a proper
officer subject to the direction of the court until
they agree upon a verdict or are discharged by
the court; the officer shall be sworn for, that
purpose and the following oath may be adminis-
tered to him; You do swear that you will, to the
utmost of your ability, keep all jurors sworn on
this trial together in some private and conve-
nient place, subject to the direction of the court,
until they have agreed on their verdict or are
discharged by the court, andd that you will not,
before they rendei, their verdict, communicate to
any person the state of their deliberations or the
verdict they have agreed upon ; :so help you God

History : Sup . Ct. Order, 67 W . (2d) xviii .

895.41. Employe's cash bonds to be held
in trust; duty of employer; penalty. (1)
Where any person requests any employe to
furnish a cash bond, the cash constituting such
bond shall not be mingled with the moneys or

(2) Any employer whohas elected to pay
compensation as provided in ch . 102 shall not be
subject to this section ..

(3) Subsection (1) (a), (b) and (c) shall
not apply to farm labor, except such farm labor
as is subject to ch. 102 .

(4) No contract, rule, or, regulation, shall
exempt the employer from this section

Fellow servant defense is not available to farm employer of
child employed in violation of child labor laws ., Tisdale v .
Hasslinger, 79 W (2d) 194, 255 NW (2d) 314,

895.375 `Abrogation of defense that con-
tract was champertous. No action, special
proceeding, cross complaint or counterclaim in
any court shall be dismissed on the ground that a
party to the action is a party to a contract
savoring of champerty or maintenance unless
the contract is the basis of the claim pleaded.,

895 .3 Surety, how discharged . (1) Any
surety or the personal representative of any
surety upon, the bond of any trustee, guardian,
receiver, excutoi ;'or, other fiduciary, may be
discharged from liability as provided in this
section . On 5 days' notice to the principal in
such bond, application may be made to the court
where it is filed, or- which has,jurisdiction of such
fiduciary or to any judge of such court for a
discharge from liability as surety, and that such
principal be required to account.

(2) Notice of such application may be served
personally within or without the state . . If it shall
satisfactorily appearr to the court of the judge
that personal service cannot be had with due
diligence within the state, the notice may be
served in such manner as the court or,judge shall
direct. Pending such application the principal
may be restrained from acting, except to pre-
serve the trust estate.'

(3) If at the time appointed the principal
shall fail to file a new bond satisfactory to the
court or,judge, an order shall be made requiring
the principal to file a new bond within 5 days,
When such new bond shall be filed, the court or
judge shall make an order requiringthe princi-
pal to account for all his acts to and including
the date of the order, and to file such account
within a time fixed not exceeding 20 days ; and
shall .discharge the surety making such applica-
tion from liability for any act or default of the
principal subsequent to the date of such order' .

(4) If thee principal shall` fail to file a new
bond within the time specified, an order shall be
made removing him from office, and requiring
him to tale his account within 20 days :: If he shall
fail to file his account as required, the surety
may make and file such account; and upon
settlement thereof and upon the trust fund or
estate being found or made good and paid over
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assets of such person demanding the same, but
shall be deposited by such person in any bank,
trust company or any savings and loan associa-
tion doing business in this state whose deposits
or shares are insured by a federal agency to the
extent of $10,000, as a separate trust fund, and it
shall be unlawful for any person to mingle such
cash received as a bond with the moneys or
assets of any such person, or to use the same .. No
employer shall deposit more than $10,000 with
any one depository .. The bank book, certificate
of deposit or other evidence thereof ' shall be in
the name of the employer in trust for the named
employe, and shall not be withdrawn except
after an accounting had between the employer
and employe, said accounting to be had within
10 days horn the time relationship is discontin-
ued or the bond is sought to be appropriated by
the employer ., All interest or dividends earned
by such sum deposited shall accrue to and
belong to the employe and shall be turned over to
said employe as soon as paid out by the deposi-
tor;y . Such deposit shall at no time and in no
event be subject to withdrawal except upon the
signature of both the employer and employe or
upon a judgment or order, of a court of` record .

(2) In the event of the failure of any person,
such moneys on deposit shall constitute a trust
fund for the benefit of the persons who furnished
such bonds and shall not become the property of
the assignee, receiver or trustee of such insolvent
person .

(3) In case of the death of such employe
before such cash bond is withdrawn in the
manner provided in sub . (1) such accounting
and withdrawal may be effected not less than 5
days after such death and before the filing of a
petition for letters testamentary or of adminis-
tration in the matter of the decedent's estate, by
the employer with the decedent's surviving
spouse; and if there be no surviving spouse with
his children ; and if ' he shall leave no children, his
father or mother ; : and if ' he shall leave no father
or mother; his brother, or sister, in the ,same
manner and with like effect as if such account-
ing and withdrawal were accomplished by and
between the employer and employe as provided
in sub (1) The amount of such cash bond,
together with principal and interest, to which
the deceased employe would have been entitled
had he lived, shall; as soon as , paid out by the
depository, be, turned over to such relative of ' the
deceased employe ;effecting such accounting and
withdrawal with the employer, and such turning
over shall- be a discharge and release of the
employer to the amount of ' such payment. If no
such relatives survive, the employer may apply
such cash bond, or so much thereof as may be
necessary, to paying creditors of the decedent in
the order ofpreference prescribed in s 859,25

for satisfaction of debts by executors and admin-
istrators and the making of payment in such
manner shall be a discharge and release of the
employer to the amount of such payment .

( 4) Any person who violates this section shall
be punished by a fine equal to thee amount of the
bond or by imprisonment for not lesss than . 10
days nor more than 60 days, or both . .

895.42 Deposit of undistributed money
and prope rty by administrators and others .
(1) Inn case in any proceeding in any court of
record it is (a) determined that moneys or, .other
personal property in the custody of or under the
control of any administrator, executor, trustee,
receiver or other of'f'icer of the court, belongs to a
natural person if he is alive, or to an artificial
person if it is in existence and entitled xo receive,
otherwise to some other person, and the court or
judge making such determination finds that
there is not sufficient evidence showing that the
natural person first entitled to take is alive, or
that the artificial person is in existence and
entitled to receive, or (b) in case such money or
other personal property, including any legacy or
share of intestate property cannot be delivered
to the legatee or heir, or person entitled thereto
because of the fact that such person is a member
of the military or navall forces of the United
States or any of its allies or is engaged in any of
the armed forces abroad or with the American
Red Cross society or other body or other similar
business, then in either, oor any of such cases, the
court or judge may direct that the officer having
custody or control of such money or other per-
sonal property, deposit the same in any trust
company, or any state or national bank within
the state- of Wisconsin authorized to exercise
trust powers, taking its receipt therefor, and the
said receipt shall, to the extent of'the deposit so
made, constitute a complete discharge of the
said officer in any accounting by him made in
said proceeding :'

( 2) In case such deposit is directed to be
made, the court shall require the trust company
or, bank in which said deposit iss ordered to be
made, as a condition of; ;tihe receipt thereof, to
accept and handle, manage and invest the same
as trust funds to the same extent as if it had
received the same as a testamentary trust, unless
the court shall expressly otherwise direct, except
that the reports shall be made to the court of its
appointment

(3) No distribution of the moneyss or per-
sonalpmperty so deposited shall be made by the
depository as such trustee or otherwise without
an order' of the court on notice as prescribed by s
879 03, and,the jurisdiction of the court in the
proceeding will be continued to determine, at
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notice to his or her department head of an action
or special proceeding commenced against the
defendant officer or employe as soon as reason-
ably possible is a bar to recovery by the officerr or
employe from the state or political subdivision of
reasonableattorney fees and costs of defending
the action . ' The attorney fees andd expenses shall
not be recoverable i f the state or political subdi-
vision offers the officer or employe legal counsel
and the offer is refused by the defendant officer
or employe . If the officer, employe or , agent of
the state refuses to cooperate in the defense of
the litigati on, the officer, employe of agent is not
eligible for any indemnification or' for the provi-
sion of legal counsel ' by thee governmental unit
under this section : .

(b) Deputy sheriffs who are participants
under subch I of ch . 41 or who are appointed
under s . 59 : 21 (8) are covered by this subsee-
tion . The county may make payments under , this
subsection for other deputy . sherif'f's , : if the' pay-
ments are approved by the county board This
paragraph does not apply after, February 28,
1983,

(c) On and after March 1, 1983, all deputy
sheriffs are covered by this subsection, except
that the provision relating to payment of the

,judgment shall be d iscretionary and not manda-
tory The ,judgment as to damages and costs
may be paid by the county if approved by the
county board

(d) The legislative council shall study the
provisions of pars . (b) and (c) and hold public
hearings and collect information relating to pay-
ments for judgments against county sheriffs ..
The council shall evaluate the provi sions consid-
ering the following information :

1 . The number of actions brought against
deputy sheriffs

2 .. The number and amounts of judgments
being made ;under pat (b)

3 . - The impact, if any, upon the conduct and
morale of deputy, sheriffs

(e) The legislative council shall conduct the
study under par . (d) and make findings and

' recommendations,, including proposed legisla-
tion if appropriate ; to the legislature when it
convenes in 1983 . "

(2) Any town officer held personally liable
for reimbursement of any public funds paid out
in good faith pursuant to the directions of elec-
tors at any annual or special town meeting shall l
be reimbursed by the town for the amount of' the
judgment for damages and costs entered against
the town officer

(3) The protection afforded by this section
shall apply to any state officer, employe or agent

any time at the instance of any party interested,
the ownership ofsaid . funds, and to order their
distribution.

Hi s tory: 1973 c 90

895.44 Exempt ion from civil liability for
furnishing safetyy inspection or advisory
services. The furnishing of', or failure to f'ut-
nish, safety inspection or advisory services in-
tended to reduce the -likelihood of injury., death
or loss shall not subject the insurer, its agent or,
employe undertaking to perform such services as
an incident to insurance, to liability for damages
from injury, death or loss occurring as a result of
any act or omission in the course of such ser-
vices . This section shall not apply ifthe active
negligence of the insurer, its agent or employe
created the condition which was the proximate
cause of'injuty, death or' loss, not shall it apply to
such services when required to be performed
under the provisionss of a written service
contract . .'

895.46 State and political ' subdivisions
thereof to pay judgments taken against
officers . ( 1) (a) If the defendant in any action
or special proceeding is a public officer or em-
ploye and is proceeded against in an official
capacity or is proceeded against as an individual
because of acts committed while carrying out
duties as an officer or employe and the jury or
the court finds that the defendant was acting
within the scope . of employment, the judgment
as to damages and costs entered against the
officer, oor, employe' in excess of any insurance
applicable to the of'f'icer or employe shall be paid
by the state or political subdivision of which the
defendant is an of'f'icer or employer Agents of
any department of the state shall be covered by
this section while acting within the scope of any
written agreement entered into prier to the
occurrence of'any act which results in any action
or special proceeding . Regardless of the results
of the litigation the governmental unit, if it does
not provide legal counsel to the defendant of-
ficer or employe, shall pay reasonable attorney
fees and costs of defending the action', unless it is
found by the court or jury that thee defendant
officer or employe did not act within the scope of
employment. If the employing state agency or
the attorney general denies that the state officer,
employe or agent was doing any act growing out
of or committed in the course of the discharge of
his or her duties, the attorney general may
appear on behalf of'the state to contest that issue
without waiving the state's sovereign immunity
' to suit. Failure by the of'f'icer or employe to give
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while oper'ating' a state-owned vehicle for per-
sonal use in accordance with s 20 . .916 . (7) .
History : 1973 c. 333; Sup . Ct . Order, 67 W (2d) 761 ; 1975

c. 81, 198, 199; 1977 c 29; 1979 c .. 74, 221 . .
CrossReferen ce : See 285 .06 for special procedure applying

to state law enforcement officers .
Highway commission supervisors who were responsible for

the placement of highway warning signs may be sued if a sign
is not placed in_accordance with commission rules They can-
notclaim the state's immunity from suit. . Chart v .. Dvorak, 57
W (2d)"92, 203 NW (2d) 673 .

"Litigation" under (1) refers only to civil proceedings : .
Sheriffs are not "public officers" under (1) . Bablitch &
Bablitch v . Lincoln County, 82 W (2d) 574, 263 NW (2d)
218.

Policy behind (1) discussed . Thuermer v . Village of
Mishicot, 86 W (2d) 374, 272 NW (2d) 409 (Gt. App .
1978) . .

Public ; employer' insurer had no right of recovery under'
270 58 (1), 1969 stars, Horace Mann Ins . Co . v . Wauwatosa
Bd . of Ed . 88 W (2d) 385, 276 NW (2d) 761 (1979) .

State could not be sued as indemnitor under 270.58 (1)
(2d) 824{6 $~ Fiala v . Voight, 9 .3 W (2d) 337,286 NW

See note to 29.68, citing Wirth v Ehly, 93 W (2d) 433,
287 NW (2d) 140 (1980) .

Sub. (1) does not prevent a state official from asserting
"good faith" as a defense to a charge of infringement of' civil
sights. Clarke v . Cady, 358 F Supp . 1156 . .

Purpose of this section is not to transform any suit against
state employe into suit against state, but to shield state em-
ployes,from monetary loss in tort suits.. Ware v . . Percy, 468 F
Supp: 1266 (1979) .

895 .47 Indemnification of the Wisconsin
state agencies building corporation and
the Wiscons in state public building corpo-
ration. If the Wisconsin state agencies building
corporation or the Wisconsin state public build-
ing corporation is the defendant in an actionn or
special proceeding in itss capacity as owner of
facilities occupied by any department or agents
of'. any department of state government, the
;judgmentt as to damagess and costs shall be paid
by the state from the appropriation made under
s . 20 .865 (1) (fin), The state, when it does not
provide legal counsel to the defendant, its mem-
bers, officers or employer, shall pa ,y reasonable
attorney fees and costs of defending the, action
regardless of the results of the litigation, unless
the court or jury finds that the member, officer
or, employe did not act within the scope of that
person's employment., Failure by the defendant
to give notice to the department of justice of an
action or special proceeding commenced against
it its members,, officers or employer as soon as
reasonably possible shall bar recovery by the
defendant, its members, officers or employer
from the state under this section .. Attorney fees
andd expenses may not be recoveredd if the state
offers the member, officer or employe legal
counsel and the offer is refused .

Hi story: 197 7 c, 344, 447 .

895.48 Civil liability exemption : emer-
gency care. Any person who renders, emer-
gency care at the scene of any emergency or
accident in good faith shall be immune from
civil liability: for his or her acts or omissions in

895.50 Right of privacy . (1) The right of
privacy is recognized in this state . One whose
privacy is unreasonably invaded is entitled to the
following relief :

(a) Equitable : relief to prevent and restrain
such invasion, excluding prior restraint against
constitutionally protected communication pri-
vately and through the public media ;

(b) Compensatory damagess based either on
plaintiff's loss or, ddefendant's unjust enrichment ;
and

(c) A reasonable amount f'or attorney fees .
(2) In this section, "invasion of privacy"

means any of the following :
(a) Intrusion uponn the privacy of another of a

nature highly offensive to a reasonable person,
in a place that a reasonable person would con-
sider private or in a manner which is actionablee
for trespass . .

(b) The use, for advertising purposes or for
purposes . of trade, of the name, portrait or
picture of any living person, without having first
obtained the written consent of the person or, if
the person is a minor, of his or her parent or
guardian :,

(c) Publicity given to a matter concerning
the private life of another, of a kind highly
offensive to a reasonable person, if the defend-
ant has acted either unreasonably or recklessly
as to whether there was a legitimatee public
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rendering such emergency care This immunity
does not extend when employes trained in health
care or health care professionals render emer-
gency care for compensation and within the
scope of their usual and customary employment
or practice at a hospital or other institution
equipped with hospital facilities, at the scene of
any emergency or accident, enroute to a hospital
or other institution equipped with hospital facili-
ties or at a physician'ss office .
His tory: 1977 c. 164 .
"Good Samaritan" law discussed . 67 Atty. Gen . 218 . .
The Good Samaritan statute . . 62 MLR 469 (1979) .

895 .49 Certainn agreements to limit or
eliminate tort liability void .. (1) Any provi-
sion to limit or eliminate tort liability as a part of
or in connection with any contract, covenant or
agreement relating to the construction, altera-
tion, repair or maintenance of a building, struc-
ture, or, other work related to construction,
including any moving, demolition or excavation,
is against public policy and void . .

(2) This section does not apply to any insur-
ance contract or worker's compensation plan,

(3) This section shall not apply to any provi-
sion of any contract, covenant or agreement
entered into prior to July 1, 1978 . .

Hi story: 1977 c: 441, 447..
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interest in the matter involved, or with actual was frivolous, it shall award the defendant rea-
knowledge that none existed . : It is not an inva- sonable fees and costs relating to the defense of
lion of privacy to communicate any information the action
available to the public as a matterr of public (b) Inn order to find an action for invasion of
record, privacy to be frivolous under par. (a), the court

(3) The right of privacy. recognized in this must find either of the following:
section shall be interpreted in accordance with 1 . The action was commenced in bad faith or
the developing common law of privacy ; includ- for harassment purposess
ing defenses of absolute and qualified privilege, 2 . The action was devoid of arguable basis in
with due regard for maintaining freedom of law or equity .
communication, privately and through the pub- ( 7) No action for, invasion of privacy may be
lic media., maintained under this section if the claim is

(4) Compensatory damages are not limited based on an act which is permissible under sss
to damages for pecuniary loss, but shall not be 968 27 to 968 33,
presumed in the absence of proof History: 1977 o. 176

Commercial misappropriation of person's name was pro-
(6) (a)` If judgment is enter ed in favor of t he hibited by Wisconsin common law . Hirsch v . S C, Johnson &

,defendant in an action for invasion of privacy, Son, [nc, 90 w (2d) 379, 280 NW (2d) 129 (1979)
the court shall determine if the action was See note to 19 .21, citing 6s Arty. Gen . 6s .

The tort of misappropriation of name or likeness under
.frivolous. If the court determines that the action Wisconsin's new privacy law Endejan, 1978 WLR 1029
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