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and refusals to renew licenses because of an
alleged violation of law . Any proceeding which
could be construed to be both a class 1 and 2
proceeding shall be treated as a class 2
proceeding . .

(c) A"'class 3 proceeding" is any contested
case not included in class 1 or 2 ,

(2m) "Hear ing examiner" means a person
designated under s. 227,09 (1) to preside over a
contested case . . .

(3) "License" includes the whole or any part
of any agency permit, certificate, approval , reg-
istration, charter or similar form of permission
required by law, except motor vehicle opera-
tor ' s licenses issued under ch . 343, vehicle regis -
tration certificates issued under ch . 341 and
licenses required primarily for revenue purposes
or for hunting or fishing or other similar li-
censes where the issuance is merely a ministerial
or nondiscretionary act .

(4) "Licensing" includes the agency process
respecting the grant, denial, renewal, revoca-
tion, suspension, annulment, withdrawal or,
amendment of a license .

(5) "Official ' of the agency" means a secre-
tary, commissioner or member of any board of
any agency .

227 . 01 Definitions. I n this chapter :
(1) "Agency" means any board, commission,

committee, department or, officer in the state
government, except the governor or any mili-
tary or judicial officer of this state .

(2) "Contested case" means a proceeding
before an agency in which, after hearing re-
quired by law, substantial interests of`any party
to such proceeding are determined or, adversely
affected by a decision or order in such proceed-
ing and in which the assertion by one party of
any such substantial interest is denied or con-
trover•ted by another party to such proceeding .
There are 3 classes of'contested cases as follows:

(a) A "class 1 proceeding" is a proceeding in
which an agency acts under standards confer-
ring substantial discretionary authority upon
the agency.. Class 1 proceedingss include, but are
not restricted to : rate making; price setting ;
granting of certificates of convenience and ne-
cessity; the making, r'eview' or equalization of
tax assessments ; and the grant or denial of
licenses.

(b) A "class. 2 proceeding" is a proceeding in
which an agency determines whether to impose
a sanction or penalty against one or more
parties. Class 2 proceedings include, but are not
restricted to, suspensions of', revocations of,
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(j) Relates to the form and content of reports ,
records, or accounts of' state, county or munici-
pal officers, institutions or agencies ;

(k) Relates to expenditures by state agencies,
the purchase of materials, equipment or sup-
plies by or for' state agencies, or to printing or
duplicating of materials for state agencies ;

(1) Establishes personnel standards, , job clas-
sifications, or, salary ranges for state, county or
municipal employes whoo are in the classified
civil service ;

(m) Determines water levels;
(n) Fixes or approves rates, prices , or'

charges, except when a statute specifically re-
quires the same to be fixed by rule ;

(o) Determines the valuation of securities
held by insurers ;

(p) Is astatistical plan relating to the admin-
istration of rate regulation laws under ch . 625 or
626;

(q) Is a form the content or substantive
requirements of which are prescribed by a rule
or a statute ; or

(r) Is a pamphlet or other explanatory mate-
rial not intended or designed as interpretation
of legislation enforced ox administered by an
agency, but which is merely informational in
nature . .

(s) Prescribes or relates to a uniform system
of accounts for persons, including municipali-
ties, regulated by the office of the commissioner '
of transportation or public service commission ..

(t) Ascertains and determines prevailing
hours of labor, wage rates and truck rental rates
pursuant to s..,-103 ~ 50 and prevailing wage rates
and hours of labor pursuant to s 103 . . 49 but any
such action or inaction which so ascertains and
determines prevailing hours of labor, wage rates
and truck rental rates pursuant to ss . 103 .49 and
103 50 shall continue to be subject to ,judicial
review, the same as a rule, as provided in this
chapter .

(u) Relates to computing or publishing the
number of nursing home beds to be added in
each health planning area under s . 150 .33 (1) .

(v) Establishes procedures used for the deter-
mination of allocations as charges to state agen-
cies under s 20 . 865 (1) (f) or' (fm) .

(w) Establishes rates for use of personal
`automobiles under s . 20 .916 (4) (a) .

(x) Establishes rental policies for state-owned
housing approved by the ,joint committee on
finance under s.. 16 . 004 (8) .

(y) Prescribes measures to minimize the ad-
verse environmental impact of' bridge and high-
way construction and maintenance . .

(z) Defines ar ' lists nonattainment areas
under s . 144 . . 371 .

(6) "Party" means each person or ' agency
named or admitted as a party . Any person
whose substantial interests may be adversely
affected by any proposed agency action in a
contested case shall be admitted as a party . .

(8) A "person aggrieved" includes any .per-
son or agency whose substantial interestsare
adversely affected by a determination of an
agency . .

(9) "Rule" means a regulation, standard,
statement of policy or' general order (including
the, amendment or repeall of any of the forego-
ing), of general application and having the
effect of law, issued by an agency to implement,
interprett or make specific legislation enforced
or administered by such agency or to govern the
organization or procedure of such agency

(11) "Rule" as defined in sub (9) does not
include or mean, and the provisions of s .
227 .011 do not apply to, action or inaction of an
agency, regardless of whether otherwise within
sub'.. (9) or s . . 227 : 011, which :

(a) Concerns the internal management of " the
agency and does not affect private rights or ,
iinterests ;

(aa) Establishes a list of substances in
groundwater and their categories under s .
160.. 05 ;

(ac) Establishes an inventory or a hazard
ranking under s . 144 .442;

(b) Is a `decision or order in a contested case ;
(c) Is an order, which is directed to a specifi-

cally named person or to a group of' specifically
named persons which does not constitute a
general class, and the order is served on the
person or persons to whom it is directed by the
appropriate means applicable thereto.. The fact
that the named person who is being regulated
serves a groupp of unnamed persons who will be
affected does not make such order a "rule"-,

(d) Relates to the use of the highways and is
made known to the public by means of signs or
signals ; .

(e) Relates to the construction or mainte-
nance of highways or bridges, except as pro-
vided in s . 85 .025 ;

(f) Relates to the curriculum of, admission to
or graduation from, public educational institu-
tions, as determined by each individual
institution;

(g) Relates to the use of facilities of public
libraries;

(h) Prorates o i establishes priority schedules
for state payments under, s . . 16:. 5 .3 (10) (a) of
temporarily reallocates state moneys under s .
20 :. . 002 . (11.)

(i) Relates to military or naval affairs ;
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(4) Ifan agency fails to review and make a
determination on a permit application within
the time period specified in a rule or law, for
each such failure the agency shall prepare a
report'and submit it to the permit information
center within 5 business days of the last day of
the time period specified, setting forth all of the
following:

(a) The name of the person who submitted
the permit application and the business activity
for which the permit is required

(b) Why the review and determination were
not completed within the specified time period
and a specification of the revised time period
within which the review and determination will
be completed.

(c) How the agency intends to avoid such
failures in the future . .

(4m) If an agency fails to review and make a
determination on a permit applicationn within
the time period specified in a rule or law, upon
completion of the, review and determination for
that application, the agency shall notify the
permit information center . .

(5) , (a) An agency's failure to review and
make a-determination on a permit application
within the time period specified in a rule or law
does not relieve any person from the obligation
to secure a required permit nor affect in any way
the agency's authority to interpret the require-
ments of or giant or deny permits .

(b) If a court finds that an agency failed to
review and make a determination on a permit
application within the time period specified in a
rule or law, that finding shall not constitute
grounds for declaring the agency's determina-
tion invalid...

History: 1983 a 91 .

227.011 Statements of policy and inte rpreta-
tions of law . (1) Each agency shall adopt and
file as a rule every statement of general policy
and every interpretation of 'a statute which is
specifically adopted by an agency to govern its
enforcement or administration of that statute . .
The, fact that a statement of policy or an inter-
preation of a statute is made in the decision of'a
case or, in an agency decision upon or disposi-
tion of a 'particular matter as applied to a
specific set of facts involved does not render it a
rule as defined in s .. 227.01 (9) or constitute
specific adoption thereof by the agency so as to
be required to be issued and filed as provided in
this subsection.

(2) No agency may adopt a rule whichh con-
flicts with state law .

History : 1979 c .. .34 ss, 1019ua, 1 019uc .
Agency's revised interpretation of statute constituted ad-

ministrative rule-making under (10) [227 011] and declara-
tory relief' under' 227 05 was accordingly proper . Discussion

(12) "Working day" means each day except
Saturday, Sunday and those holidays desig-
nated in s . 230,35 (4) (a) .

History: 1973 c. 162; 1973 c .. 333 s 201m ; 1975 c. 39, 81,
189, 224; 1975 c 414 ss : 2 to 5, 28 ;-1975 c. 422 ; 1977c 26, 130,
272; 306, 418, 447 ;, 1979 c:. 28 ; 1979 c 34 ss, 1019ua, 1019ub,
2102 (29) (a), (58) (b); 1979 c . 102 ss 38, 236 (4); 1979 c. 221 ;
1981 c . 2, 20, 93; 1981 c 347 s 80 (2) ; 1'983 a. 3; 1983 a . 27 ss .
1596 to 1597m, 2204 (20) (a) 1983 a, 410 .
NOTE: 1983 . Wis. Act 27 created ( 11 ) ( i) urn: (11 ) (ia )l,

c oncerning AFDC under 49„ lA ( 11 ) (a) 4 , eft, 7-2-83, and re-
pealed it eff„ 1-1 -84..

Proceeding for incorporation of village is not a "contested
case" under (2) . Westring v James, 71 W (2d) 462, 238 N W
(2d) 695 .

Flood plain zoning ordinance adopted by DN R under
8730 (1) was "rule" under 227.01 :' Citizens for Sensible Zon-
ing, Inc.; v, DNR, 90 W (2d) 804, 280 NW (2d) 702 (1979) ..

Discussion of what constitutes a rule . Terms "rule" and
"order" are mutually exclusive . : Wis . -Elec . Power Ca v .
DNR, 93 W (2d) 222, 287 NW (2d) 113 (1980) .

Principles of statutory construction apply to construction
of rules . Law Enforce. . Stds . Bd v, Lyndon Station, 101 W
(2d) 472, 305 NW (2d) 89 (1981) .

School boards are not "boards" under (1) . Racine Uni-
fied School Dist . v . Thompson, 107 W (2d) 657, 321 NW (2d)
334'(Gt App 1982) .,

See note to 445 03, citing 63 Atty . . Gen . 154 .
State does not have jurisdiction to enforce Wisconsin Ad-

ministrative Code with respect to construction of buildings
on Oneida Indian R eservation trust land . 58 OAG 91, (1969)
withdrawn . 65 Atty . Gemi276 .

See note to 22707, citing 67 Atty . Gen . 188
Agencies are subject to rule-making procedures in making

discretionary choices even if those choices are based on opin-
ions of attorney general . Rule-making procedure does not
apply wheree opinion describes what law mandates .. 68 Atty . .
Gen, 363 .

227 .0105 Rules to include time period. (1) If
a rule promulgated or submitted to the legisla-
tive council under s . 227 :029 prior to November
17, 1983, includes a requirement for a business
to obtain a .peimit as defined in s .. 560 ..41(2), the
agency which promulgated or submitted the
rule shall submit to the legislative council by
January 1, 1985, a proposed revision of the rule
that is limited to specifying the number of
business: days, calculated beginning on the dayy a
permit application is received, within which the
agency will review and make a determination on
a permit application . Thee legislative council
staff's review of the proposed revision is limited
to determining whether or not the, agency has
complied with this subsection .

(2) , Each rule submitted to the legislative
councill under s 227,029 on or after November
17, 1983, which includes a requirement for a
business to obtain a permit as defined in s . .
560 41 (2) shall include the number of business

. .days, calculated beginning on the day -a permit
application is received, within which the agency
will review and make a determination on a
permit application .

(3) Subsections (1) and (2) do not apply to a
rule if'the rule, or a law under which the rule was
promulgated, effective prior to November 17,
1983, contains a specification of a time period
for review and determination on a permit
application,
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of what constitutes a rule . Schoolway Trans. Co . v. Div.v of
Motor Vehicles, 72 W (2d) 223, 240 NW (2d) 403 forced or administered by it as it considers to be

necessary to effectuate the purpose of the stat-
utes , but such rules are not valid if ' they exceed
the bounds of correct, interpretation

(b) Each agency is authorized to prescribe
such forms and procedures in connection with
statutes to be enforced or administered by it as
it considers to be necessary to effectuate the
purpose of the statutes, but nothing in this
paragraph authorizes the imposition of sub-
stantive requirements in connection with such
forms or procedures.

(c) Each agency which is authorized by law to
exercise discretion in deciding individual cases
is authorized to formalize the general policies
which may evolve from such decisions by
adopting such policies as rules which the agency
will follow until they are amended or repealed .
Such rules are valid only to the extent that the
agency has discretion to base its individual
decisions on thee policies expressed in the rules ..

History: 1975 c 414 ; 1979 c 89
Cross Reference : See 10104, concerning labor and indus-

try review commission .

227 .012 Natural resources hearings . (1) In
this section "hearing examiner" means any per-
son designated under this section to preside
over a hearing . The administrator of the divi-
sion of'hearings and appeals in the department
of administration shall :

(a) Serve as the appointing authority of all
heating examiners under s 230 ..06.

(b) Assign a hearing examiner to preside over
any hearing of a contested case which is re-
quired to be conducted by the department of
natural resources and which is not conducted
by the secretary of natural resources :, .
`- (c) Supervise hearing examiners in the con-
duct of the hearing and the rendering of a
decision, if' a decision is required..

(d) Promulgate rules relating to the exercise
of the administrator's powers and duties under
this section

(2 ) The administrator ofthe division of hear-
irigs and appeals in the department of adminis-
tration may set the fees to be charged for any
services rendered to the department of natural
resources by a hearing examiner under this
section . The fee shall cover the total cost of the
services less any costs covered by the appropria-
tion under s 20 .505'(4) (f),

' Hi story:- 1977 c 418; 1981 c . 20 s 2202 (1) (b) ; 1983 a' 27 .

?27 .013 Forms. A form which imposes re-
quirements which are within the definition of a
rule shall be'treated as a rule for the purpose of
this chapter, except that:

(1 ) Its adoption, amendment or repeal need
not be preceded by notice and public hearing;
and

(2) It need not be adopted, amended or
repealed by the board'or officer - charged with
ultimate rule-making authority but may be
adopted, amended or repealed by any empJoye
of'the agency to whom such board or officer has
delegated the authority; and

`( 3) It need not be published in the administra-
tive code or register in its entirety, but may be
listed by title or similar description together
with a statement as to how it may be obtained .

227.014 Extent to which chapter confers
rile -making authority . (1) Except as provided
in sub (2) and as otherwise expressly provided
in this chapter, nothing in this chapter confers
rule-making authority upon or' augments the
rule-making authority of any agency . .

(2) Rule-making authority hereby is ex-
pressly conferred as follows:

(a) Each agency is authorized to adopt such
rules interpreting the provisions of statutes en-

227 . 015 Petition for rules . (1) Except where
the right to petition for a rule is restricted by
statutee to a designated group or except where
the form of procedure for such petition is other-
wise prescribed by statute, any municipality,
corporation or any 5 or more persons having an
interest in a rule may petition an agency re-
questing the adoption, amendment or repeal of
such rule

(2) Such petition shall state clearly and
concisely :

(a) The substancee or nature of'the rule mak-
ing which is requested ;; and

(b) The reasons for the request and the peti-
tioners' interest in the request ; and

(c) References to the authority of'the agency
to take the action which is requested,

(3) Within a reasonable period of" time after
the receipt of a petition pursuant to this section,
an agency shah either deny the petition in
writing or- proceed with the requested rule mak-
ing Ifthe agency deniesthe petition, it shall
promptly give notice thereof to the person who
filed the petition, including a brief" statement of
its reasons fox the denial : If the agency proceeds
with the requested rule making, it shall proceed
in the manner prescribed by ss : 227 . .022 to
227.024 .

227.016 Rule making ; considerations for
small business. (1) (a) In this section, "small
business" means a business entity, includingits
affiliates, which is independently owned and
operated and not dominant in its field, and
which employs fewer than 25 full-time employes
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or which has gross annual sales of less than
$2,500,000 . For purposes of a specific rule ,, an
agency may define small business to include
more employes or greater, gross annual sales if
necessary to adapt the rule to the needs and
problems of small businesses . A "small busi-
ness" may also be defined in accordance with
other standards established by an agency by
rule

(b) Whenever an agency establishes different
standards for the definition of "small business"
as authorized in par . (a), the standards may
apply to either a single rule, a set of ' tules or
every rule issued by the agency . In any rule
adopted by an agency establishing different
standards for the definition of "small business",
the size or segment standards established by the
rule shall be objective and, to the maximum
extent feasible , uniform with size or segment
standards previously established by rules off the
agency..

(2) When an agency proposes a rule that may
have an effect on small businesses, the agency
shal l consider each of the following methods for
reducing the impact of the rule on small
businesses :

(a) The establishment of less stringent com-
pliance or reporting requirements ' fo r small
businesses .

(b) The establishment of less stringent sched-
ules or deadlines for compliance or reporting
requirements fo r small businesses . . .

(c) The consolidation or simplification of
compliance or reporting requirements for small
businesses.

(d) The establishment of performance stan-
dards for small businesses to replace design or
operational standards required in the rule .

(e) The exemption of small businesses from
any or all requirements of ' the rule .

(3) The agency shall incorporate into the
proposed rule any of the methods ' specified
under sub : (2) which it finds to be feasible,
unless doing so would be contrary to the statu-
tory objectives whichh are the basis of the pro-
posed rule making.

(4) In addition to the requirements under s . .
227 . . 021 ;: the agency shall provide an opportu-
nity for small businesses to participate in the
rule-makingprocess, using one or more of ` the
following methods :

(a ) The inclusion in any advance notice of
proposed rule making of a statement that the
rule may have an impact on small businesses :

(b) The direct notification of' any small busi-
ness that may be affected by the rule :

(c) The conduct of public hearings concern.-
ing the impact of the rule on small businesses . .

227 .018 . Committee review of proposed
rules. (1) STATEMENT OF PURPOSE; RULE-MAKING
POWERS. (a) Article IV of the constitution vests
in the legislature the power to make laws, and
therebyy to establish agencies and to designate
agency functions, budgets and purposes. Arti-
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(d) The use of special hearing procedures to
reduce the cost or complexity of participation in
the rule making by small businesses . .

(5) Priorr to the notice required under s .
227021 (1) (a), the agency shall notify the
secretary of development and the small business
ombudsman clearinghouse that it proposes to
adopt a rule that will have an effect on small
businesses .

(6) When an agency, under s 227 ..023, files
with the revisor of statutes a rule that is subject
to this section, the agency shall include with the
rule a summary of the analysis prepared under
s . . 227 .018 (3) (f) and a summary of the com-
ments of'the legislative standing committees, if'
any. Ifthe rule does not require the analysis
under s . 22'7 ..018 (3) (f), the agency shall include
with the rule a statement of the determination
made under s 227.018 (3m). The revisor of
statutes shall publish the summaries or the
statement in the administrative register with the
rule,

(7) Each agency shall, during the 5-year pe-
riod beginning with January 1, 1984, review the
current rules of the agency that were in effect
prior to that date and shall consider methods of
reducing their impact on small businesses as
provided under sub .. (2) . If any method appears
feasible, the agency shall propose an amend-
ment to the rule . No review is necessary for any
rule that is repealed during the 5-year period ..

(8) This section does not apply to :
(a) Emergency rules adopted under s .

227.027 .,-
(b) Agency rules that do not affect small

businesses directly, including,, but not limited
to, rules relating to county or municipal admin-
istration of'state and federal programs
History : . 1983 a . 90 .

227 .017 Advisory committees and informal
consultations. An agency may use informal
conferences and consultations as means of ob-
taining the viewpoints and advice of interested
persons with respect to contemplated rule mak-
ing Each agency also is authorized to appoint
committees of experts or interested persons or
representatives of the general public to advise it
with respect to any contemplated rule making ..
The powers of such committees shall be advi-
sory only .

Hi story: 1973 c . 162 ; 1977 c. . 84, 370; 1979.c. 34 ss,.
1019ud,1019ue :
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(c) Explanations of modifications made in
the proposed rules as a result of testimony
received at public hearings

(d) A list of persons who appeared or regis-
tered for or against the proposed rule at any
public hearing held by the agency . .

(e) A response to legislative council staf 'f'
recommendations under s 227 029 indicating :

1 . Acceptance of recommendations in whole ;
2 Acceptance of recommendations in part ;
3 . Rejection of recommendations ; and
4, Reasons for not accepting

recommendations .
(f) Except as provided under sub, (3m) , for all

proposed rules that will have an effect on small
businesses, as definedd under s . 227 016 (1) , a
final regulatory flexibility analysis, which shall
contain as much information about the follow-
ing as the agency can feasibly obtain and ana-
lyze with its existing staff ' and resources :

1 . Thee agency' s reason for including or fail-
ing to includee in the rule any of the methods
speci fied under-, .s . 227 016 (2) for ' reducing its
impact on small businesses .

2 A summary of issues raised by small busi-
nesses during the hearings on the rule, any
changes in the proposed rule as a result of
alternatives suggested by small businesses and
the reasons for rejecting any alternatives sug-
gested by small businesses ,

3 The nature of any reports and the esti-
mated cost of their- preparation by small busi-
nesses that must comply with the rule .
4 . The - nature and estimated cost of other

measures and investments that will be required
of ` small businesses in complying with the rule .

S The additional cost, if any , to the agency of
administering or enforcing a rule which in-
cludes any of the methods specified under s .

. . .227016(2)
6 : Thee impact on public health, safety and

welfare , i f any; caused by including in the rule
any of the methods specified under s. 227 016
(2) . .

(3m) The final regulatory flexibility analysis
specified under sub . . (3) (f) is not required for
any rule if thee agency, after complying with s
227 . 016 (1) to (5) , determines that the rule will
not .have a , significant economic impact on a
substantial number of small businesses . .

(4) STANDING COMMITTEE REVIEW . . (a) Stand-
ing committee meeting . A committee may be
convenedd upon the call of its chairperson to
review a proposed rule . A committee may meet
separately or- jointly with the other committee
to which the notice is referred, and may direct
the agency to send a representative to attend the
meeting . A committee may hold a public hear-
ing to review the proposed rule :

cle V of the constitution charges the executive
with the responsibility to expedite all measures
which may be resolved upon by the legislature .

(b) The legislature recognizes the need for -
efficient administration of public policy . In
creating agencies and designating their func-
tions and purposes, the legislature may deem it
necessary to delegate rule-making authority to
these agencies to facilitate administration of
legislative policy . . The delegation of' such rule-
making authority is intended to eliminate the
necessity of establishing every administrative
aspect of general public policy by legislation In
so doing , however, the legislature reserves unto
itself .̀

L . The right to retract any such delegation of
rule-making authority ;

2 The right to establish any aspect . of' general
policy by legislation , notwithstanding any dele-
gation of rule-making authority ;

3 . . The right and responsibility to designate
methods of rule promulgation and rule review
and modification; and

4. . The right to delay or suspend the imple-
mentation of any rule or proposed rule while
under review by the legislature ,

(2) NOTIFICATION OF STANDING COMMITTEES
An agency shall notify the presiding officer of
each house of the legislature when a proposed
rule is in final draft form by submitting a noti ce
to the officer to this effect . . Thenotice shall be
submitted in triplicate and shall be accompa-
nied by the report required under sub : (3) . A
notice received under this subsection on or after
November l of an even-numbered year shall be
considered received on the first day of ' the next
regular session of' the legislature . . Each presid-
ing officer ' shall, within 7 working days follow-
ing the day on which the notice and report is
received, refer the notice aid ; report to one
standing committee. An agency may withdraw
the draft of ' a proposed rule or a portion t hereof
by notifying the presiding officer of its intention
not to promulgate the rule or portionof the
rule. The agency shall causee a statementt to
appear in the Wisconsin administrative , register
to the effect that a proposed rule has been
submitted to the presiding officer of each house
of the legislature , The presiding officers shall
each cause a similar statement to appea r in the
journal of each house .

(3) FORM OF xEroxr . The report 'required
under sub .. (2) shall include the proposed rule in
the form specified in s . 22'7 024, any recommen-
dations of the legislative council staff and an
analysis : The analysis shall include :

(a) Findings of fact . .
(b) A statement explaining the need' for the

proposed rule .
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or por ti on thereof may be o bj ected to by th e
joint committee only for one of the following
reasons :

1 An absence of adequate statutory
authori ty .

2 An emergency relating to public health ,
safety or welfare .

3 . Failure to comply with legislative intent ..
4 Being contrary to state law . .
5 A change of circumstances since the origi-

nal date of passage of the earliest law upon
which the rule is based .

6 . Being arbitrary and capricious or imposing
an undue hardship ,

(e) Bill to prevent promulgation . When the
,joint committee for the review of administrative
rules objects to a proposed rule or portion of a
proposed rule, the committee shall within 30
days of th e date on which o bj ecti on is made
place before each house of the legislature , for
consideration at any regu lar session, a bill to
support the objection . . If both bills are defeated,
or fail enactment in any other manner , the
proposed rule or portion t hereof ' which is ob-
jected to may be promulgated . Neither bill
becomes law, the proposed rule or po rti on
thereof' o bjec t ed to may not b e promulgated
unless a properly enacted law specifically au-
thorizes the adoption of' that rule or the portion
to which objection is made under this section ..

(f) Late introduction of bills, effect. If the
bills required by this subsection are introduced
60 dayss or l ess before a time a t which any rule o r
resolution of the legislature provides that no
additional legislation may be introduced , unless
either house adversely disposes of ' either bill , the
committee shall reintroduce the bills on the first
day of ' the next regular session of the legislature .
In such case , thee proposed rule or portion of' the
rule to which the bills pertain may not be
promulgated except as provided in par . (e) . If '
either house adversely disposes of either bill,
then the rule or portion of the rule to which
objection is madee may be promulgated . In this
paragraph, "adversely disposes of" means that
one house has voted:

1 ; To indefinitelyy postpone the bill
2 . To nonconcur in the bill .
3 . Against ordering the bill engrossed .
4 Against ordering the bill to a 3rd reading.
5 .. Against passage ..
6 Against concurrence.
(6) PROMULGATION PREVENTION PROCEDURE ..

(a) No bill required by this section may be acted
upon by the legislature unti l the joint committee
for review of administrative rules submits a
written report on the proposed bill The report
shall accompany the introduced bill required by
this section and be printed as an appendix to the
bill., The report shall contain:

(b) Standing committee review period. The
standing committee revieww period extends for
30 days after the notice is referred by a presiding
officer and if within the 30-day period a stand-
ing committee directs the agency to meet with it
to review the draft, the standing committee
review period is continued for 30 days from the
date of that request , If' a standing committee
and an agency agree to modifications in a
proposed rule, then the period for review by
both standing committees is extended to the
10th day following receipt by the committees of
the modified proposed rule

(c) Agency not to promulgate rule pending
standing committee review An agency may not
promulgate a 'proposed rule during the standing
committee review period unless both commit-
tees waive their authority to object to the pro-
posed rule prior to the expiration of that period .

(d) Standing committee action.. Either stand-
ing committee may object to the proposed rule
or part of the proposed rule by taking action in
executive session to object to the rule within the
standing committee review period :. An agency
may promulgate a proposed rule or part of a
proposed rule if ' neither committee objectss to
the rule o r part of the rule

( 5) JOINT COMMITTEE FOR THE REVIEW OF AD-

M[Nisixarvs 'xuc ES . (a) Referral . If` either
standing committee .'objectss to a proposed rule
or part of' a proposed rule , the committee shall
refer the proposedd rule or the part to which an
objection has been made to the joint committee
for review of administrative rules .

(b) Joint cOmmittee review period . . The joint
committee review period extends for 30 days
after> a proposed rule is referred to it, The joint
committee shall meet and take action in execu-
tivee session during that period :

(c) Agency not to promulgate rule pending
jointt committee review.. An agency may not
promulgate a proposed rule or any part thereof '
which is objected to by a standing committee
unlesss the action of the standing committee is
nonconcurred in by the joint committee for the
review of administrative rules under par . (d) or
until the . bill introduced under par . . (e) fails
enactment .. An agency may promulgate any
portion of ' a rule to which no objection is made
under this section .

(d) Joint committee action, The ,joint com-
mittee for the review of administrative rules
may nonconcur in an objection to -a proposed
rule or portion thereof by a standing committee
by taking action to this effect within the j oint
committee review period .. If " the joint committee
objects to a proposed rule or portion thereof, an
agency may not promulgate the proposed rule
or portion thereof until the bill introduced
under par . (e) fails enactment . . A proposed rule
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I An explanation of'the issue involving the
rule or portion of the rule objected to and the
factual situation out of which the issue arose ;

2. Arguments presented for and against the
rule or portion of a rule at the executive session
held under sub (5) ;

3 A statement of the action taken by the
committee regarding the rule or portion of the
rule; and

4 .. A statementt and analysis of the grounds
upon which the committee relies for obJecting
to a rule or portion of a rule, .

(b) Upon introduction of the bills by the
committee under this section, the presiding of-
ficer of each house of'the legislature shall refer
the bill introduced in that house to the appro-
priate standing committee, to the calendar
schedulingg committee or directly to the calen-
dar in each house of" the legislature . . If a bill is
referred to a standing committee and the stand-
ing committee makes no report within 30 days
after referral, the bill shall be considered re-
ported without recommendation . No later than .
40 days after referral, the bills shall be placed on
the calendars of the respective houses, of the
legislature according to the rules of'the respec-
tive houses governing the placement of propos-
als on calendars., A bill introduced under this
section which is received in the 2nd house shall
be referred, reported and placed on the calendar
in the same manner as an original bill intro-
duced under this section .

(7) NorrnrrLtcAnoN . This section does not
apply to emergency rules adopted under s .
.227.:027 .

History : 1979 a 34, 154, 270 ;. 1983 a . 90
Rule-making procedure discussed Wis . Tel Assn . v

Public Service Comm . 105 W (2d) 601, 314 NW (2d) 873 (Ct
App. 1981) .

Legislative committee review of administrative rules in
Wisconsin Bunn and Gallagher 1977 WLR 935,

227.019' Fiscal estimates . (1) An agency shall
prepare a fiscal estimate for each proposed rule-
making order

(2) The fiscal estimate shall include a reliable
estimate of the fiscal impact of the changes in
the agency's rules proposed in the order,
including :

(a) The order's anticipated effect on county,
city, village, town, school district, vocational,
technical and adult education district and sew-
erage district fiscal liability and revenues

(b) A projection of the order's anticipated
state fiscal effect during the current biennium
and a projection of the full annualized fiscal
effect :

(c)` A list of major assumptions used in pre-
paring the estimate..

(3) An agency shall prepare the fiscal esti-
mate for- a proposed rule-making order prior- to

227.02 When hearings required . (1) An
agency shall precede all its rule making with
notice and public hearing unless :

(a) The proposed rule is procedural rather
than substantive ; or

(b) The proposed rule is designed solely to
bring the language of an existing rule into
conformity with a statute which has been
changed or adopted since the adoption of the
rule or to bring the language of an existing rule
into conformity with a controlling judicial deci-
sion; or

(c) The proposed rule is adopted pursuant to
s 227 027 as an emergency rule, in which case
the agency shall hold a hearing under s, 227 027
(3) ; or

(d) The joint committee for the review of
administrative rules directs the agency to pro- .
mulgate what it determines to be a rule under s,
13 56 (2) ; or

(e) The proposed rule and the fiscal estimate
required under .r s . 227 019 are published in the
notice section of the administrative register
together with a statement to the effect that the
agency will adopt the proposed rule without
publicc hearing thereon unless, within 30 days
after publication of the notice, it is petitionedd
for a public hearing on the proposal by 25
persons who will be affected by the rule, a
municipality which will be affected by the rule,
or an association which is representative of a
farm, labor, business or pcof'essional group
which will be affected by the rule . If the agency
receives such a petition it may not proceed with
the proposed rule-making until it has given
notice and held a hearing as prescribed by ss .
227,021 and 227 .022.

( 2) The exceptions to the general hearing
requirement which are set forth in sub . (1) do
not apply if .
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the time that each proposed rule contained in
the order- is submitted to the legislative council
staf'f ' under s 227 . . 029 .

(4) If the rule of an agency interprets or
implements a law,, and the rule has no fiscal
effect independent of' the fiscal effect of the law ,
the fiscal estimate prepared under this section
shall be based on the fiscal effect of the law ..

(5) If arule-making order is substantially
revised in such a manner that the fiscal effect of
the order is significantly changed prior to issu-
ance of ' the order by the agency , the agency shall
preparee a revised, fiscal estimate prior to issu-
ance of' the ruse-making. order . . An agency shall
give notice of the revised fiscal estimate in the
same manner that notice of the original estimate
is given .

History: 1979 c 34, 154 . .
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(a) Another section of the statutes specifi-
cally requires the agency to hold a hearing prior
to adoption of' the proposed rule under consid-
eration ; or

(b) The agency determines that a hearing is
desirable , in which event the agency has discre-
tion to determine what kind of hearingg it will
hold and what kind of notice it will give . :

(3) An agency may hold a hearing with
respect to the general subject matter of possible
or anticipated rule-making before preparation
of any , rule in draft form for the purpose of
soliciting early public input into the rule-
drafting process : A hearing held under this
subsection does not serve in lieu of any hearing
which is required to be held under this section
with respect to the adoption of 'a specific pro-
posed rule

History : 1975 c 414 s. 28 ; 1979 c 34 ; 1981 c 253
The public service commission must hold a public hearing

prior to,. the adoption of the minimum gas safety standards of
the federal department of transportation as rules unde r
196 . 745 ( 1) 63 Arty Gen. : 152 .

227.021 Noticee of hearing. (1) Whenever : an
agency ; is required by law to hold a public
hearing as part of ': its rule-making process, the
agency shall :

(a) Transmit written notice: of hearing to the
revisor of statutes for, publication in the notice
section of the administrative register , and , if a
statute applicable to the specific agency or a
specific rule or classs of rules under considera-
tion requires publication in a local newspaper ,
publish notice as required by that statute in
addition to publication in the notice section of
the administrative register ; and

' (b)Transmit - written notice of such hearing
to every member of the legislature who previ-
ously has made a request in writing filed with
the revisor of' statutes to be notified of proposed
rule making . ' The revisor of statutes upon
request of any agency shall transmit to such
agency a list of all such legislators who have
theietofore filed such request , together with
their addresses ; and

(c) Take such other ` steps as it deems neces-
sary to convey effective notice to persons who
are likelyy to have an interest in the proposed
rule making .

(2) The notice shall be given at least 10 days
prior to the date set for the hearing. If' notice is
given through publication in the administrative
register it is deemed, to have been given on the
first or the 15th day of the month following
publication or, in case the publication is delayed
beyond the date for which the issue of the
register is designated, then on the -. date pre-
scribed in s. 227 . 026 (3) .

(3) The notice which this section requires an
agency to give shall include:

(a) A statement of the time and place at
which the hearing is to be held ; and

(b) Either the text of ' the proposed rule in the
form specified in s . 22'7 . . 024 (1) or an informa-
tive summary of" the effect of the proposed rule ;
and

(c ) A reference to the statutory author ity
under which the agency proposes to adopt the
rule and a reference to any statute that the rule
interprets;

(d) An analysis of the proposed rare ;
(e) The fiscal estimate required under s .

227 019 or a summary of the fiscal estimate and
a statement of the availability of the full fiscal
estimate ; and

(f) If the text of the proposed rule is not
published under par . (b), a description of how
copies of the text may be obtained from the
agency at no charge ;

(g) If ' the proposed rule will have an effect on
small bus inesses, as d e fined under s . 227 016 ( 1 ),
an initial regulatory flexibility analysis , which
shall contain a description of ' the types of small
businesses that will be affected by the rule, a
brief' description of the proposed reporting,
bookkeeping and other procedures required for
compliance with the rule and a description of
the types of professional Skills necessary for
compliance with the rule ; and

(h) Any additional matter which may be
prescribed by statute applicable to the specific
agency or, to the specific rule or class of rules
under consideration

(4) An agency may modify a proposed rule
without providing additional notice under this
section i f' th e modifi ca ti o n i s germane to t he
subject matter of the proposed rule .,

(5) Failure of any person to receive notice of
a hearing on proposed rule making is not
grounds for invalidating the resulting rule if'
notice of' the hearing was published as provided
in sub . (1) (a) ..

History: 1979c . 3,4,221 ; 1983a 90 .
Changes in proposed rule after notice was published did

not so alter scope of proposed rule as to require second hear-
ing. Brown County v . HSS Dept . 103 W (2d) 37, 307 NW
(2d) 247 (1981) .

Rule-making procedure discussed : Wis. Tel Assn v .
Public Service Comm 105 W (2d) 601, 314 NW (2d) 873 (C[
App , , 1981) .

227.022 Conduct of hearings . : (1) The agency
shall hold a public hearing at the time and place
designated in the notice of hearing , and s hall
afford all interested persons or their representa-
tives an opportunity to present facts , views or
arguments relative to the proposal under con-
sideration. The presiding officer may limit oral
presentations if he feels that the length of the
hearing otherwise would be unduly increased by
reason of repetition :. The agency shall afford
each interested person opportunity to present
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facts, views or arguments in writing whether or
not he has had an opportunity to present them
orally . At the beginning of ' each hearing, if the
agency has made a proposal , the agency shall
present a summary of the factual information
on which its proposal is based, including any
information obtained through the use of advi-
sory'committees or as a result of informal
conf'eiences or consultations,

(2) The agency or its duly authorized repre-
sentative may administer oaths or affirmations
and may continue or postpone the hearing to
such time and place as it determines . The
agency shall keep minutes or a record of the
hearing in such manner as it determines to be
desirable and feasible .

(3) If the officer or a quorum of the board or
commission charged by law with ultimate re-
sponsibility for rule making is not present at the
hearing a person who appears at the hearing
shall be given an opportunity to present his
arguments to such officer or quorum of such
board or commission prior to adoption of the
proposed rule if, at the hearing, the person
makes a request for-such. opportunity in writing
to the person presiding at the hearing . . Such
officer', board or commission may in its discre-
tion require such arguments to be presented in
writing . If a record of the hearing has been
made, argument shall be limited to the record .
Where oral argument is accorded , such officer,
board or commission may impose reasonable
limitations on the length and number of ' appear-
ances in order to conserve time and preclude
undue repetition .:

(4) The procedures: prescribed by this section
do not supersede procedures prescribed by any
statute relating to the specific agency or to the
rule or class of rules under consideration..

227.023 Filing of rules. (1) A certified copy of
every rule adopted by an agency shall be filed by
the agency in the office of the secretary of state
and in the office of the revisor of statutes . No
rule is valid until a certified copy thereof has
been so filed

(2) The secretary of state shall indorse on the
copy of each rule filed with him the datee of
filing,: He shall keep a permanent file of such
rules

(3) The filing with the secretary of state of a
certified copy of a rule rai ses a presumption
that:

(a) The rule was duly adopted by the agency ;
and

(b) The rule was filed and. made available for
public inspection at the day and hour indorsed
on it ; and

227 .024 Preparation of rules . (1 ) PREPARA-
TION. (a) Form . An agency shall adhere sub-
stantially to the following form in preparing a
proposed rule for publication or distribution
and in preparing a rule for filing :
(ORDER) (PROPOSED ORDER) OF THE

(Agency)
ADOPTING, AMENDING
OR REPEALING RULES .

Relating to rules concerning . .
(Here insert the subject matter of the rules)
Analysis prepared by (name of agency)

(Here insert analysis)
Pursuant to authority vested in (name of

agency) by section(s) . . .,, Wis; Statss the
(agency) (hereby repeals, amends and adopts)
(proposes to repeal, amend and adopt) rules
interpreting section(s) . . Wis . . Stats ., as
follows :

Sections ., ., of'the Wisconsin administrative
code are repealed :

Sections ., of the Wisconsin administrative
code are amended to read:

(Here set forth the amended section, subsec-
tion or paragraph)

Sections . ., of the Wisconsin administrative
code are adopted to read :

(Here, set forth the text of the sections
created)

The rules, amendments, and repeals con-
tained in this order shall take effect on , (as
provided in section . .) (pursuant to authority
granted by s 227,026 (1) (b)) (as an emergency
rule, Facts constituting the emergency are as
follows :)

(Set forth the alternative which fits the par-
ticular situation)
Dated: Agency

(Signature and title of officer)
Seal,: if' any

(b) Relating clause. A rule-making order
shall have a relating clause which shall state in
the fewest words practicable the subject to
which the rule-making order relates

(c) Sequence. Repeals, amendments and
adoptions of rules need not be grouped to-
gether Preferably, they should beset forth in
the sequence in which they appear or will ap-
pear in the administrative code ..
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(c) All the rule-making procedures pre-
scrib e d by thi s chapter w e r e complied with; and

(d) The text of' the certified copy of the rule is
the text as adopted by the agency . .

the invalidity of [he ILHR department sex discrimination
guidelines for failure to comply with (1) did not deprive the
department of the authority to decide contested cases dealing
with pregnancy leave under the applicable statute, 111 32 (5)
(g) . Wisconsin Telephone Co . v ILHR Dept 68 W (2d) 345,
228 NW (2d)649 .
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(d) Amendments to existing rules. . A rule-
making order or a section of a rule-making
order which proposes to amend an existing rule
shall indicate the material to be deleted typed
with a line through the material and material to
be i nserted typed with underscoring under the
ma terial .

(e) Section titles and numbers. . Each agency
shall give each section of its rules an appropri-
ate section title and section number-, Sections
shall be numbered according too the decimal
system. To enable parts of a section to be
amended without the necessity of setting forth
the whole section , each section shall be divided
into subsections whenever feasible ., Subsections
ma yy be divided intoo paragraphs .' Subsections
sha l l be designated by Arabic numerals in pa-
renthesesand paragraphs by lowercase letters in
parentheses . . Rules shall be numbered so that
rules of an agency or subdivision of an agency
are grouped together .. An agency shall coordi-
nate rule drafting with the legislative council
staff and the revisor of statutes to determine the
appropriate numbering.

(f) Reference to applicable forms . If a rule
requiress a new or revised form, the agency shall
include a reference to that form in a note to the
rule and the revisor of statutes shall insert that
refe r ence in the administrative code as a nota-
tion to the affected rule ,

(g) Plain language .. An agency shall prepare
rules in plain language which can be easily
understood to the greatest extent possible

(h) No repetition of statutory language
Rules shall not unnecessarily repeat statutory
language . Whenever it is necessary to refer to
statutory language in order to ef'f'ectively: con-
vey the , meaning of a rule interpreting that
language , the reference shall clearly ind icate the
portion of the language which is statutory and
the portion which is the agency's amplification
of that language .

(2) ANALYSIS . An agency shall prepare in
plain language an analys is of eachh proposed
rule to be printed with the proposed rule when it
is published or di s tributed The analysis shall
include a reference to any statute that the pro-
posed rule interprets , any related statute and
related rule and a brief ' summary of the pro-
posed rule

(4) OTHER ATTACHED MATERIALS., (a) Forms
If a proposed rule requires a new or revised
form , the agency shall attach to the proposed
rule a copy of ' theform or a description of how a
copy of the form can be obtained at no charge .

(b) Other material. An agency may include
with its rules brief notes, illustrations , findings
of fact, digests of ' supreme court cases, court of
appeals decisions or attorney general's opin-
ions, or other explanatory material if the mate-

227 . 026 Effective date of rules . (1) A rule is
effective on the first day of'the month following
its publication in the Wisconsin administrative
register unless :

(a) The statute pursuant to which the rule
was adopted, amended or repealed provides for
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rials are labeled or set forth in a mannerwhich
clearly distinguishes them from the rules,

(5) CERTIFIED COPIES, Certified copies of rules
filed shall be typed or duplicated on 8 1/2 by 11
inch paper Sufficient room for the secretary of
state's stamp shall be left at the top of the first
page. Forms which are filed need not comply
withh the specifications of this subsection. .

(6) COPIES AVA ILABLE TO THE PU BLIC AT NO

cost. An agency shall make available to the
public on request at no cost a copy of any
proposed rule of'the agency, including the anal-
ysis andd related forms, if any .

History: 1971 c 1 87; 1979 c 34

227 .025 Publication of rules; incorporation
by reference. All rules and other materials
which agencies are directed or authorized by
this chapter to file with the revisor of statutes
shall be published in the Wisconsin administra-
tive code or register in the manner prescribed by
s. 35 93 . For the purpose of avoiding unwar-
ranted expense,' an agency may, with the con-
sent of the revisor and attorney general, utilize
standards established by technical societies and
organizations of recognized national standing
by incorporation of such standards in its rules
by reference to the specific issue or issues of
books or pamphlets in which they are set forth,
without reproduction of the standards in full,
The revisor and attorney general shall consent
to such incorporation by reference only in rules
that are of limited public interest and where the
incorporated standards are readily available in
published form. Each rule containing such
incorporation by reference shall state how the
material so incorporated may be obtained and
that thee books and pamphlets containing the
standards are on file at the offices of the agency,
the secretary of state and the revisor of statutes .
Rules adopted jointly by 2 or more agencies
need not be published in more than one place in
the code : Agency materials which are exempted
by s 227 .01 from complying with the require-
merits' of this chapter may be published, either
verbatim or in summary form, if the adopting
agency and the revisor of statutes determine
that the public interest would thereby be served

Cross Ref ere nce: See 902 03 for provision for judicial no-
tice of administrative rules.

Consent may not be given to incorporate by reference the
United States Code or federal regulations . Future standards
may not be incorporated by reference, 59 Atty . Gen . 31 . But
see note to Art IV, s . 17, citing 63 Atty . . Gen.. 229 . .

Incorporation by reference discussed . 68 Atty. Gen 9
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an effective date subsequent to legislative re-
view of the proposed action . or otherwise
prescribes a different effective date ; or

(b) A later date is prescribed by the agency in
a statement filed with the rule ; or

(c) The rule is adopted pursuant to s, 227 .027
as an emergency rule, in which event it becomes
effective at the time prescribed in that section ;
OT '

(d) The date of publication of the issue of'the
register' of which the rule is a part was delayed
beyond the date for which thee register is desig-
nated for publication under s . 35, ..93 (3), in
which event the rule becomes effective as pro-
vided in sub . (3) .

( 2) The revisor of statutes mayy prescribe by
rule the monthly date prior to which rules must
be filed in order to be included in that month's
issue of'the register. The revisor shall compute
the effective date of alll rules submitted for
publication in the administrative register and
shall cause such information to be published in
brief notes at the end of each section . . For the
purpose of computing such effective date, the
revisor of statutes may presume that any partic-
ularissue of the register will be published during
the month in which it is designated for
publication

(3) If', because of some contingency, an issue
of the register' or the notice section of the
register is not published before the first or 15th
daye of the month fox which the issue is desig-
nated in compliance with s 35 93 (3), the de-
partment of administration shall stamp the date
of publication .on the title page of each copy of
that issue . Rules,and notices contained in that
issue of'the register are not effective earlier than
the day following the date stamped on thee title
page,

(4) In this section, "date of publication"
refers to the date when copies of the register first
are mailed to persons entitled by law to receive
them .

History: 1977 c . 84, 274, 277, 353, 370, 426, 427; 1979 c
221 .

227 .027 Emergency , rules excepted from
certain procedures . (1) (a) If preservation of
the public peace, health, safety or welfare neces-
sitates putting a rule into effect prior to the time
it could be put into effect if the agency were to
comply with the notice, hearing and publication
requirements of this chapter, or ifan agency
acts under s. 186..012 .(4), 215 . .02,(18) or 220.04
(8), the rule may be adopted as an emergency
rule. An emergency rule takes effect upon
publication in the official state newspaper or on
a later datee specified in the rule-making order
except as provided under par, (b), an emer-

227 .028 Revisor of statutes . (1) The revisor of
statutes may promulgate rules governing the
form, style and placement of'rules in the admin-
istrative code .

(2) If'an agency desires to secure an advance
commitment as to the title or numbering of
proposed rules, it shall, for that purpose, submit
a copy of such rules to the revisor of' statutes
prior to filing, Such copy shall indicate the titles
and numbering desired by the agency . . As soon
as possible, thereafter, the revisor of statutes
shall either approve the titles andd numbering
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gency rule remains in effect only for 150 days,
unless it is extended under s . 13 56 (5)

(b) An emergency rule adopted under s .
186 . 012 (4), 215 . 02 (18) or 220 .04 (8) remains in
ef feet for one year or until the emergency rule is
suspended or the proposed rule corresponding
to the emergency rule is objected to by the joint
committee for review of administrative rules,
whichever is sooner'. If the emergency rule is
suspended or a proposed rule under s . 186 012
(4), 215 02 ( 1 8) or 220 04 (8) i s objectedd to by
the joint committee for review of administrative
rules , any person may complete any transaction
entered into or committed to in reliancee on that
rule and shall h ave 45 days to di scontinue other
activity undertaken in reliance on that rule ..

(2) An agency shall file an emergency rule as
provided in s . 227 .. 02 .3, shall mail copies to each
member of the legislature, and shall take such
other steps as it considers to be feasible to make
the rule known to persons who will be affected
by it . The revisor of statutes shall insert in the
notice section of ' each issue of the administrative
register a brief ' description of emergency rules
currently in effect . . Each copy , notice or
description of the emergency rule shall be ac-
companied by a statement of the emergency
finding by the agency or by a statement that the
rule is promulgated at the direction of the joint
committee for the review of ' administrative rules
under s, 13 5 6 (2) (b) .

(3) An agency shall hold a public hearing
within 45 days after adoption of each emer-
gency rule , unless it proposes to adopt the rule
permanently in whichh case the agency shall hold
a public hearing on both the emergency rule and
the proposed permanent rule within 90 days
after adoption of the emergency rule, or within
30 days after- the agency receives the report on
the rule prepared by the legislative council
under- s . 227 . 029 (2), whichever occurs later .

History : 1981 c 45, 253 .
The legislature intended that emergency rules would only

have effect for 120 days Therefore, an emergency rule may
not be perpetuated by simply refiling it under (2) before or
after the 120 days in (1) lapse . 62 Atty.. Gen . . 305,

The Wisconsin emergency rule provision : Increased use
irrresponse to aslow rulemaking p rocess Larsen, 1978 'WLR
485 .
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(f) Review proposed rules for clarity, gram-
mar and punctuation and to ensure plain
language .

(g) Review proposed rules to determine po-
tential conflicts and to make comparisons with
related federal regulations

(h) Streamline and simplify the rule-making
process

(i) Review proposed rules for compliance
with the requirements of 's 227 . .0105 .

($ ). ASSISTANCE TO STANDING COMMITTEES
The legislative council staff shall work with and
assist the appropriate standing committees
throughout the rule-making process The legis-
lative council staff may issue recommendations
concerning proposed rules which the agency
shall submit with the notice required under s .
227.018(2) "

(4) NOTICE OF CHANGES IN RULE-MAKING AU-
rxoxi7Y Whenever the rule-making authority
of an agency is eliminated or significantly
changed by the repeal, amendment or creation
of a statute, by the interpretive decision of a
court of competent jurisdiction or for any other
reason, the legislative council staff shall notify
the joint committee for the review of adminis-
trative rules and the appropriate standing com-
mittees of'each house of the legislature as deter-
mined by the presiding officer thereof', This
subsection applies whether or not the rules of
the agency are under review by the council staff'
at the time of the change in rule-making
authority,

(5) ANNUAL REPORT . The legislative council
staff shallsubmit an annual report to the legis-
lature and governor summarizing any action
taken and making recommendations to stream-
line the rule-making process and eliminate ob-
solete, duplicative and conflicting rules .

(6) PUBLIC LIAISON, The legislative council
staff shall assist the public in resolving problems
related to administrative rules . Such assistance
shall include but not be limited to providing
information, identifying agency personnel who
may be contacted in relation to rule-making
functions, describing the locations where copies
of"rules, proposed rules and forms are available
and encouraging and assisting participation in
the rule-making process . .

History : 1 979 c 34, 1 5 4; 1 983 a 91 .

227 .03 Construction of administrative rules .
(1) In construing rules, ss 990 . .001, 990 01,
990 . .0 .3 (1), (2) and (4), 990 04 and 990 06 apply
in the same manner in which they apply to
statutes, except that ss 990 001 and 990 01 do
not apply if the construction would produce a
result that is inconsistent with the manifest
intent of the agency .

227 . 029 Legislative council . (1) SUBMISSION
TO LEGISLATIVE COUNC IL. STAFF. Prior to any
public hearing on aproposed rule or if'no public
hearing is required, prior to notification under
s 227.018, an agency shall submit the proposed
rule to the legislative council staf'f' for review . .
The proposed rule shall be in the form specified
in s 227..024 . . This subsection does not apply to
emergency rules adopted under s. 227 . .02'7' ..

(2) ROLE OF LEGISLATIVE COUNCI L S TAF F .. The
legislativecouncil staff shall, within 20 working
days following receipt of a proposed rule, re-
view the proposed rule in accordance with this
subsection. With the consent of the executive
secretary of the legislative council, the review
period may be extended for an additional 20
working days. The legislative council staff shall
act as a clearinghousee for rule drafting and
cooperate withh the agency and the cevisor to :

(a) Review the statutory authority under
which the agency intends to adopt the rule .

(b) Ensure thatt the procedures for the pro-
mulgation of a rule required by this chapter are
followed

(c) Review proposed rules for form, style and
placement in the administrative, code,

(d) Review proposed rules to avoid conflict
with or duplication of existing rules

(e) Review proposed rules to provide ade-
quate references to related statutes, related rules
and forms .

3845

suggested by the agency or indicate the changes
considered necessary in order to preserve uni-
formity in the code . If" . the title or numbering of
a rule is so revised, the revisor of ' statutes shall
make certain that the revised version is filed
with the secretary of state

(4) The revisor of statutes may edit the analy-
sis and other materials before publishing them
in the administrative code and register, may
merely refer to the fact that they are on file , or
may eliminate them or any reference to them in
the administrative code and register if he or she
feels that they would not , to any appreciable
extent, add to an understanding of the rules . If
the revisor of statutes edits such materials pre-
paratory to publication , he or she shall submit
the edited version to the agency for its com-
ments p r io r to publication .

(5)The revisor of statutes shall furnish advice
and assistance with respect to the form and
mechanics of' rule drafting whenever requested
to do so by an agency , ;

History: 1979 c 34 ss 1019ve, 1019vf; 1 983 a . 544 .
It is within the discretionary power of the revisor of stat-

utes whether to purchase and utilize the federal standards
found in the federal register and attach state printed covers
thereto in lieu of completely reprint ing them in the standard
format of the Wisconsin administrative code as authorized
by (7) [(2)] and 3593 (1) . 63 Atty . . Gen 78 ,

ADMIN ISTRATIVE PROCEDURE 227.03
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or not the plaintiff ' has first requested the
agency to pass upon the validity of the rule in
question :.

(2)The validity of' a rule may be determined
in any of the following judicial proceedings
when material therein :

(a) Any civil proceeding by the state or any
officer or agency thereof to enforcee a statute or
to recover thereunder, provided such proceed-
ing is not based upon a matter as to which the
opposing.g party is accorded an administrative
review or a judicial review by other provisions
of the statutes and such opposing party has
failedd to exercise such right to review so
accorded;

(b) Criminal prosecutions ;
(c) Proceedings or' prosecutions for viola-

tions of county or municipal ordinances ;
(d) Habeas corpus proceedings relating to

criminal prosecution;,
(e) Proceedings under s . . 40 .65 (2), 56 .07 (7),

56 .. 21, 66 . 191 , 1981 stats ., or 10 122 or ss . 227 15
to 227.21 or, under ch . 102 , 108 or 949 for review
of decisions and orders of administrative agen-
cies if" the validity of the rule involved was duly
challenged in the proceeding before the agency
in which the order or decision sought to be
reviewed was made or enter ed .

(3) In any judicial proceeding other than one
set out above, in which the invalidity of a rule is
material to the cause of action or any defense
thereto , the asse rtion of 's uch invalidit y s hall be
set forth in the pleading of ' the party so main-
taining the invalidityy of such rule in that pro-
ceeding. The party so asserting the invalidity of
such rule shall, within 30 days after the service
of thee pleading in which he sets forth such
invalidity, apply to the court in which such
proceedings a re h ad for an orde r suspending the
trial of said proceeding until after' a determina-
tion of ' the validity of said rule in an action for
declaratary judgment under sub . (1) hereof '.

(a) Upon the hearing of such application if
th e court i s satisfi ed that the validity o f such
rule is material to th e i ss ues of' the c ase , an ord e r
shall be entered staying the trial of said proceed-
ing until the rendition of a' final declaratory
judgment in proceedings to be instituted forth-
with by the party asserting the invalidity of such
rule. If the court shall find that the asserted
invalidity of' a rule is not material to the case , an
order shall be entered denying the application
for stay .

(b) Upon the entry of a final order insaid
declaratocy judgment action, it shall be the duty
of the party who asserts the invalidity of the rule
to formally advise the court of the outcome of
the declaratory judgment action so brought as
ordered by the court . After the final disposition
of" the declaratory judgment action the court

227 . 033 Discrimination by rule prohibited .
(1) No rule, either in its terms or in its applica-
tion, may discriminate for or against any person
by reason of sex, race, creed, color, sexual
orientation, national origin or ancestry, A rule
which discriminates for or against any person
by reason of physical condition or developmen-
tal'disability as defined in s . 51 .01 (5) shall be
permitted only if that rule is strictly necessary to
a function of the agency and is supported by
data demonstrating that necessity .. Every per-
son affected by a rule shall be entitled to the
same benefits and subject to the same obliga-
tions as any other person under the same or,
similar circumstances.

(2) No rule may use any term removed from
the statutes by chapter 83, laws of 1977 .
History : 1975 c . 94, 275, 422 ; 1977 c 83 ; 1977 c 418 s ..

929 (55) ; 1981 c. 112..
See note to 230 08, citing State v DILHR,'17 W (2d) 126,

252 NW (2d) 353 .

227 .05. . Declaratory judgment proceedings .
(1) Except as pt:ovided in sub . (2), the exclusive
means of,judicial review of the validity of a rule
shall be an action for declaratory judgment as
to the validity of such rule brought in the circuit
court for Dane county . . The officer, board,
commission or other agency whose rule is in-
volved shall be the party defendant The sum-
mons in such action shall be served as provided
in s . 801,11 (3) and by delivering a copy to such
officer or to the secretary or clerk of the agency
where composed of'more than one person or to
any member of such agehey . The court shall
render a declaratory judgment in such action
only when it appears from the complaint and
the supporting evidence that the rule or its
threatened- application interferes with or im-
pairs, or threatens tointerfere with or impair,
the legal rights and privileges of 'the plaintiff. A
declaratory judgment may be rendered whether

227 .03 ADMINISTRATIVE PROCEDURE

(2) The Wisconsin administrative code shall
be prima facie evidence in all courts and pro-
ceedings as provided by s . 889 .. 01, but this does
not preclude reference to or, in case ofa discrep-
ancy, control over a rule filed with the revisor of
statutes and the secretary of state, and the
certified copy of a rule shall also and in the same
degree be prima facie evidence in all courts and
proceedings .

History : 1,983 a 544 . .

227 . 031 Effect of chapter on procedures pre -
scribed by other statutes . Compliance with the
procedures prescribed by this chapter does not
obviate the necessity of complying with proce-
dures prescribed by other" provisions of the
statutes,

History: 1979 c 89

3846
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statement of facts alleged , unless it is altered or
set as ide by a co urt. A ru li ng shall be s ubj ec t to
review in the circuit court in the manner pro-
vided for the review of administrative decisions . .

(2) Petitions f'or, declaratory rulings shall
conform to the followingg requirements :

(a) The petition shall be in writing and its
caption shall include the namee of the agency
and a reference to the nature of the petition ..

(b) The petition shall contain a reference to
the rule or statute with respect to which the
declaratory ruling is requested, a concise state-
ment of factss describing the situation as to
which the declaratory ruling is requested , the
reasons for the requested ruling , and the names
and addresses of persons other' than the peti-
tioner , if " any, upon whom it is sought to make
the declaratory ruling binding . .

(c) The petition shall be signed by one or
more persons , with each signer ' s address set
forth opposite his name, and shall be verified by
at least one of the signers .. If a person signs on
behalf of a corporation or association , that fact
also shall be indicated opposite his name .

(3) The petition shall be filed with the admin-
istrative head of the agency or with a member of
the agency's policy board .

(4) Within a reasonable time after receipt of a
petition pursuant to this section , an agency
shall either deny the petition in writing or
schedule the matter for hearing . If the agency
den i es the petition, it shall promptly notify the
person who filed the petition of its decision ,
including a brief ' statement of the reasons
therefor .

Doctrine of res judicata does not apply to proceedings of
administrative agency, but this section requires internal con-
sistency within proceeding by binding agency within that
proceeding to its own declaratory ruling .. Board of Regents
v . Wisconsin Pets Comm 103 W (2d) 545, 309 NW (2d) 366
(Ct App 1981) .

227.064 Right to hearing . (1) In addition to
any other right provided by law, any person
filing a written - request with an agency for
hearing shall have the right to a hearing which
shall be treated as a contested case if:

(a); : A substantial interest of the person is
injured in fact or threatened with injury by
agency action or inaction ;

(b) There is no evidence of legislative intent
that the interest is not to be protected ;

(c) The . injury to thee person requesting a
hearing is different in kind or degree from injury
to the general public caused by the agency
action or inaction ;; and

(d) There is a dispute of material fact ..
(2) Any denial of ' a request for a hearing shall

be in writing , shall state the reasons for denial,
and is an order reviewable under this chapter . If'
the agency does not enter an order disposing of

shall be bound by and apply the ,judgment so
entered in the trial of the proceeding in which
the invalidity of the rule is asserted . .

(c) Failure to set forth invalidity of 'a rule in a
pleadingg or to commence a declaratory judg-
ment proceeding within a reasonable time pur-
suant to such order of the court or to prosecute
such declaratory judgment action without un-
due delay shall preclude such party from assert-
ing or maintaining such rule i s invalid.

(4) (a) In anyy proceeding pursuant to this
section for judicial review of a rule ,, the court
shall declare the rule invalid if it finds that it
violates constitutional provisions or exceeds the
statutory authority of the agency or was
adopted without compliance with statutory
rule-making procedures ,

(b) Notwithstanding s . '227 . 17, in any pro-
ceeding under this section for , judicial review of
a rule, a court may not restrain , enjoin or
suspend enforcement of the rule during the
course' of the proceeding on the basis of the
alleged failure of the agency promulgating the
rule to comply with s 227 016 .

(c) Notwithstanding par , (a) , if a court finds
that an agency did not adequately comply with
s 227 . 016, thee courtt may nott declare the rule
invalid on that basis but shall order the agency
to comply with those sections and to propose
any amendments to the rule that are necessary
within a time specified by the court.. Unless the
leg i sl ature acts under s ; 1 .3 .. 5 6 ( 2 ) to suspend the
rule, the rule remains in effect while the agency
complies wi th the orde r .

(5) The joint committee for review of admin-
istxative rules shall be served with a copy of the
petition in any action under this section and,
with, thee approval of the joint committeee on
legislative organization , shall be made a party
and be entitled to be heard .

History : . . Sup. . Ct . Order, 67 W (2d) 775; 1977 c. 29, 449;
1 98 1 c 278 s 6 ; 1983 a , 90 ; 1981 a . 191 s 6

See note to 227 : 16, citing Dane County v . H&SS Dept . 79
W (2d) 323, 255 NW (2d) 539

Plaintiff' could not bring : declaratory judgment action
under (1) since it could contest validity of rule in action
brought against plaintiff under (2) . Phillips Plastics Corp . v
Natural Resources Dept 98 W (2d) 524,297 NW (2d) 69 (Ct .
App 1980)

See note to 628.34, citing Aetna Life Ins . Co v Mitchell,
101 W (2d), 90, 303 NW (2d) 639 (1981) .

See note to 147.20, citing Sewerage Commission of Wis-
cons in v DNR, 102 W (2d) 613, 307 NW (2d) 189 (1981) ,

How to review an administrative rule . Levine WBB Oct . .
1983 .

:227.06 Declaratory rulings . (1) Any agency
may, on petition by any inte r ested person , issue
a declaratory ruling with respect to the applica-
bility to any person, property or state of ' faets of
any rule or statute enforced by it Full opportu-
nity for hearing shall be afforded to interested
parties. A declaratory ruling shall bind the
agency and all parties to the proceedings on the

3847 ADM INISTRATIVE PROCEDURE 227 .064
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reference to the particul ar statutes and rules
involved .

(c) A short and plain statement of the matters
asserted : If the matters cannot be s tat ed with
specificity at the time the notice is served , the
notice mayy be limited to a statement of the
issues involved . .

(3) Opportunity shall be afforded all parties
to present evidence and to rebut or offer coun-
tervailing evidence ,

(4) (a) In any action to be set for hearing, the
agency or hearing examiner may direct the
parties to appear before it for a conference to
consider :

1 . The clarification of i ssues ..
2 . The necessity or desirability of amend-

ments to the pleadings .
3 The possibility of obtaining admissions of

fact and of documents which will avoid unnec-
essary proof .

4 The limitation of the number of witnesses .
5 Such other matters as may aid in the

disposition of the action ..
(b) The agency or hearing examiner presiding

at a conference under this subsection shall make
a memorandum for the record which summa-
rizes the action taken at the conference , the
amendments allowed to the pleadings and the
agreements made by the parties as to any of the
matters considered , and which limits the issues
for hearing to those not disposed of by admis-
sions or agreements of the parties . Such memo-
randum shall control the subsequent course of
the action , unless modified at the hearing to
prevent manifest injustice .

(5) Unless precluded by law , informal dispo-
sition may be made of any contested case by
stipulation , agreed settlement, consent order or
default . In any proceeding in which a hearing is
required by law , if there is no such hearing , the
agency or hearing examiner shall record in
writing the reason why no such he aring was
held , and shall make copies available to inter-
ested persons .

(6) The record in a contested case shall
include:

(a) All applications, pleadings , motion s, in-
termediate rulings and exhibits and appendices
thereto

(b) Evidence received or considered , stipula-
tions and admissions .

(c) A statement of matters officiall y noticed . .
.(d) Questions and offers of proof , objections ,

and rulings thereon .
(e) Any proposed findings or decisions and

exceptions :
(f) Any decision , opinion or report by the

agency or hearing examiner

the request for hearing within 20 days from the
date of filing, the request shall be deemed de-
nied as of the end of the 20-day period . .

(3) This, section does not apply to rule-
making proceedings or rehearings, or to actions
where hearings at the discretion of the agency
are expressly authorized by law,
` (4) This section does not apply if a hearing on
the matter was conducted as a part of a hearing
under s 144.836 .

(5) Except as provided under s 144.44 (2)
(m), this section does not apply to any part of
the process for approving a feasibility report,
plan of operation or license under s 144 44 or
144.64, any decision by the department of natu-
rai resources relating to the environmental im-
pact of a proposed action under ss 144,43 to
144 47 or 144 .60 to 14474, or any part of the
process of negotiation and arbitration under s
144 445 .

(6) This section does not apply to a decision
issued or a hearing conducted under s, 144 . .645 .

Hi story: 1975 c 414; 1977 d` 418 ; 1979 c 221 ; 1981 c .
374; 1 983 a, 298

227 . 065 Notice of hearing to division of hear -
ing s and appeals . The department of natural
resources, shall notify the division of hearings
and appeals in the department of administra-
tion of every pending hearing to which the
administrator of the division is required to
assign a hearing examiner under s . 22'7 . .012 after
the department of natural resources is notified
that a hearing on the matter is required
Histo r y : 1977 c 418 ; 1983 a 27 s 2200 (1) .

227 .066- Payment for hearings and appeals
examiner services. The department of natural
resources shall pay all costs of the services of a
hearing examiner assigned to the department
under s. 227 012 according to the fee schedule
set by the 'administrator of the division of
`hearings and appeals in the department of ad-
ministration under s 227 012 (2)

History : ` 1977 c, 4 18 ; 1983 a . 27 ss 2200 (1), 2202' (1)

227 . 07 ' Contested cases ; notice ; hearing ;
records. (1) In a 'contested case, all parties shall
be afforded an opportunity for hearing after
reasonable notice. Except in the case of an
emergency, reasonable notice shall consist of
mailing notice to known interested parties at
least 10 days prior to the hearing .

(2 ) The notice shall include :
(a) A statement of the time, place, and nature

of the hearing, including whether the case is a
class 1, 2or 3 proceeding .

(b) A statement of the legal authority and
jurisdiction under which the hearing is to be
.held ;' and, in the case of a class 2 proceeding, a

°227.064 ADMINISTRATIVE PROCEDURE 3848
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tions to evidentiary offers and offers of ' pxoof of
evidence not admitted may be made and shall
be noted in the record .

(2) All evidence, includingg records and docu-
ments in the possession of the agency or hearing
examiner ' of which the agency or hearing exam-
iner desires to avail himself ' of herself, shall be
duly offered and made a part of the record in the
case. Every party shall be afforded adequate
opportunity to rebut or offer countervailing
evidence ,

(3) An agency or hearing examiner may take
official notice of any generally recognized fact
or any established technical or scientific fact ;
but parties shall be notified either before or
during the hearing or by full reference in prelim-
inary reports or otherwise, of' the facts so no-
ticed, and they shall be afforded an opportunity
to contest the validity of the official notice . .

(4) An agency or hearing examiner shall take
official notice of all rules which have been
published in the Wisconsin administrative code
or register

(5) Documentary evidence may be received in
the form of copies or' exce r pts , if the original is
not readily available . Upon request , parties
shall be given an opportunity to compare the
copy with the original .

(6) A par ty may conduct cross-exam inations
reasonably required fox a full and true disclo-
sure of the fa ct s.

(7) In any class 2 proceeding, each party shall
have the right, prior to the date set for hearing ,
to take and preserve evidence as provided in ch .
804.. Upon motion by a party or by the person
from whom discovery is sought in any class 2
proceeding , and f 'or good cause shown, the
hearing examiner may make any order in ac-
cordance with s 804 OI which justice requires to
protect a party or person from annoyance ,
embarrassment, oppression, or undue burden
or expense .. In any class 1 or class 3 proceeding,
an agency may by rule permit the taking and
preservation of evidence, but in every such
proceeding the taking and preservation of evi-
dence shall be permitted with respect to a
witness :

(a) Who is beyond reach of the subpoena of
the agency o f hearing examiner ;

(b) Who is about to go out of the state , not
intending to return in time for the hearing ;

(c) Who is so sick, infirm or aged as to make
it probable that the witness will not be able to
attend. the hearing ; or

(d) Who is a member of' the legislature, if any
committee of' the same or the house of' which the
witness is a member is in session, provided the
witness waives his or her privilege :

History : 1975 c . 94 s. 3 ; 1975 c . 4 1 4 ss 9, 10, 12; 197'7 c
27' 1, 418, 447 ; 1979 c 162, 208

(7) All staff' memoranda and staff ' data , not
admitted as evidence in a contested case , which
are submitted to the hearing examiner or offi-
cials of the agency in connection with their
consideration of the case , are not pact of the
official record but shall be made a part of the
file and lshall be served on all patties Any party
may , within 10, days of service of such memo-
randa or data , submit comments thereon to the
examiner or officials and such commen t s shall
also be served on all parties and placed in the
file .

(8) A stenographic , electronic or other record
of oral proceedings shall be made in any class 2
or, class 3 proceeding and in any class 1 proceed-
ing when requested by a party , . Each agency
may-establish rules relating to the transcription
of the record into a written transcript and the
providing of free copiess of the written tran-
script . Rules may require a purpose for tran-
scription ' which is deemed by the agency to be
reasonable , such as appeal, and if this test is met
to the satisfaction oYthe agency , the. record shall
be transcribed at the agency's expense . . Rules
may require a showing of impecuniousness or
financial need as a basis for providing a free
copy of the transcript, otherwise a reasonable
compensatory fee may be charged . If any
agency does not adopt such rules, then it must
transcribe the record and provide free copies of
written transcripts upon request . In any event,
at! . agency shall not refuse to provide a written
transcript if', the person making therequest pays
a reasonable compensatory fee for the tran-
scriptionand for the copy..' This subsection does
not apply where a , transccipt fee is specifically
provided by law ,,

(9) The factual basis of the decision shall . be
solely the evidence and matters officially
noticed .

History: . 1975 c 414 ; ]977 'c . 26, 418 .
Hearing examiner did not abuse discretion in failing to use

interpreter, Kropiwka v. DIiHR, 87 W (2d) '709, 275 NW
.(2d) 88 1 (179 )

Reprimand may be imposed only after affording opportu-
nity for hearing as provided for 'r in a class 2 contested case.. 67
Atty ' Gen , 188

227.08 Evidence and official notice. In con-
tested cases:

(1) Except as provided in s 19 52 (3) , an
agency or hearing examiner shall not be bound
by common law or statutory rules of evidence . .
The agency or hearing examiner shall admit all
testimony having r easonable p robative value,
but shall exclude immaterial , irrelevant or un-
duly repetitious testimony. The agency or hear-
ing examiner shall give effect to the rules of
privilege recognized by law . Basic principles of
relevancy, materiality and probative force shall
govern the proof ' of ' all questions of ' fact. Objec-
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(a) Direct that the hearing examiner's deci-
sion be the final decision o f' the agency ;

(b) Except as provided in sub _ (2) or (4) ,
direct that the record be certified to it without
an intervening proposed decision ; or

(c) Direct that the procedure in sub . (2) be
followed , except that in a class 1 proceeding
both written and oral argument may be limited

(4) Notwithstanding any other' provision of
this section, in any contested case , if a majority
of the official s of the agency who are to render
the final decision have not heard the case or
read the record , the decision, if' adverse to a
party to the proceeding other than the agency
itself, shall not be made untill a proposed deci-
sion is served upon the parties and an opportu-
nity is afforded to each party adversely affected
to file objections and present briefs or oral
argument to the officials whoo are to render the
decision . . The proposed decision shall contain a
statement of the reasons therefor and of each
issue of fact or law necessary to the proposed
decision , prepared by the hearing examiner or a
person who has read the record . The parties by
written 'stipulation may waive compliance with
this subsection

(5) In any class 2 proceeding, if the decision
to file a complaint or otherwise commence a
proceeding to impose a sanction or penalty is
made by one or more of the officials of the
agency , the hearing examiner shall not be an
official of: the agency and the procedure de-
scribed in sub . . (2) shall be followed

(6) The functions of persons presiding at a
hearing or participating in proposed or final
decisions shall be performed in an impartial
manner . A hearing examiner or agency official
may at anytime disqualify himself or herself ': In
class 2 and 3 proceedings , on the filing in good
faith of a timely and sufficient affidavit of
personal bias or other disqualification of a
hearing examiner or official , the agency or
hearing examiner shall determine the matter as
part of the record and decision in the case ,

(7) (a) Notwithstanding any other' provision
of law , the hearing examiner presiding at a
hearing may order such protective measures as
are necessary to protect the trade secrets of
parties to the hearing..

(b) In this subsection, "trade secret" has the
meaning given under s 943 205 (2) (e) .

History: 1975 -c : 94 s. 3 ; 1975 c 414; 1977 c 196 s. 131 ;
1971 c : 277, 418, 447; 1979 c 208 ; 1983 a 189 s 329 (2)

Agency findings should reflect that majority of officials
under (4) either heard case or read recoil Wis . Elec Power
Co v . DNR, 93 W (2d) 222, 287 NW (2d) 113 (1980) ,

See note to 194 .14, citing Hansen Storage Co , v . Wis
T t anSp Comm 96 W (2dj 249, 291 NW (2d) 534 (1980)

Sub (5) requires use of a hearing examiner if an examin-
ing board member participates in the decision to commence a
proceeding against a licensee, but does not require such use if
a boar d member is involved only in the investigation . . 66
Airy Gen 52

Where there is evidence that a rule promulgated by an ad-
ministrative agency is founded on a particula r source, it is
reasonable to resort to such source to interpret the r ule, but
ultima tely , it is the course of reliance on the source, the uni-
form administrative interpretation of the rule , that gives the
interpretation validity and not the source itself - Employers
Mut Liability Ins Co v ILHR Dept , 62 W (2d) 327, 214
NW (2d) 587

227.09- Hearing examiners ; examination of
evidence by agency. (1) Except as provided
under s 227 012, an agenc y may designate an
offic i al of the agency or an employe on it s staf 'f '
or borrowed from another agency under s .
20 . 901 or 230 ..04 '77 as . a hearing examiner to
preside over any contested case . . In hearings
under ' s . 19 .. 52 , another qualified person may be
appointed . . Subject to rules of the agency ,
examiners presiding at hearings may :

(a ) Administer oaths and affirmations . .
(b) Issue subpoenas authorized by law and

enforce subpoenas under s 885 .12 . . .
(c) Rule on offers of proof and receive rele-

vant evidence .
(d) Take depositions or have depositions

takenn when permitted by law .
(e ) Regulate the course of the hearing
(f) Hold conferences for the settlement or

simplification of the issues by consent of the
parti es

(g) Dispose of procedural requests or s imilar
matters .

(h) Make or recommend findings of fact ,
conc l usions of law and decisions to the extent
permitted by law.,

(i) Take other action authorized by agency
rulee consistent with this chapter .

(2) In any contested case which is a class 2 or
class 3 proceeding ,, where a majority of the
officialss of the ,e agency who are to render the
final decision are not present for the he aring ,
the hearing examiner , presiding at the hearing
shall prepare a proposed decision, including
findings of fact , conclusions of law , order and
opinion , in a form that may be adopted as the
final decision inn the case . . . The proposed deci-
sion shall be a part of the record , and shall be
servedd by the agency on all parties .. Each party
adversely affected by the proposed decision
shall be given an opportunity to file objections
to the proposed decision , briefly stating the
reasons and authorities for each objection , and
to argue with respect to them before the .officials
who are to participate in the decision ; The
agency mayy direct whether such argument shall
be written or oral . If' an agency 's dec ision varies
in any respect from the decision of the hearing
examiner; the agency ' s decision shall include an
explanation of the basis for each variance

(3) With respect to contested cases,, an
agency may by rule or in a particular casee may
by order :
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227 .10 Decisions. Every proposedd or final
decision of an agency or hearing examiner fol-
lowing a hearing and every final decision of an
agency shall be in writing accompanied by
findings' of fact and conclusions of law The
findings of fact shall consist of a concise and
separate statement of the ultimate conclusions
upon each material issue of fact without recital
of evidence . Every proposed or final decision
shall include a list of the names and addresses of
all persons who, appeared before the agency in
the proceeding who are considered parties for
purposes of review under s 22'7 . .16 The agency
shall by rule establish a procedure for determi-
nation of°parties .

Hi story: 1975c 41 4 ss 12, 15; 1977c 418 ; 1979c 208 .
" A lthough its procedures are not subject to ch 227, the
finding of the city of Milwaukee Board of Fire and Police
Commissioners was insufficient in failing to specify what, pat par-
ticular wrongful acts the officers performed or why t h ose acts
constituted conduct unbecoming an officer under the circum-
stances, and in failing to make separate findings as to each
officer, because in making its determination the board is re-
quired to state specific findings of fact and conclusions of law
in the manner required of state agencies under this section ..
State ex tel . Heffernan v . Board, 247 W 77, overruled, Ed-
nionds v ' Board of Fire & P olice Commrs 66 W (2d) 337,
224 NW (2d) :575.

227.11 Service of decision . (1) Every decision
when made, signed and filed, shall be served
forthwith by personal delivery or mailing of a
copy to each party to the proceedings or to the
party's attorney of record

(2) 'Each, decision shall include notice of any
right of the parties to petition for rehearing and
administrative or judicial review of adverse
decisions;`the time allowed for filing each peti-
tion'and identification of the party to be named
as respondent No time period specified under
s . 22'7 .12 (1) for filing a petition for rehearing,
under s 227 16 (1)'(a) for filing a petition for
judicial review or under any other section per-
mitting administrative review of an agency deci-
sion begins to run untill the agency has complied
with this subsection .

History : 1975 c,. 9 4 s 3 ; 1975 c 4 1 4 ss, 13, 17 ; 1 981 c .
378

Service of a decision is complete on the date of its mai l ing
regardless of its receipt by t he addressee . I n re P roposed In-
corporation of Pewaukee, 72 W(2d) 593, 2 4 1 NW (2d) 603

227 .12 Petitions for rehearing in contested
cases. (1) A petition for rehearing shall not be a
prerequisite for appeal or review . Any person
aggrieved by a final order may, within 20 days
after service of the order; file a written petition
for, rehearing which shall specify in detail the
grounds for the relief sought and supporting

227.13 Ex parte communications in con-
tested cases : (1) (a) In a contested case, no ex
parte communication relative to the merits or a
threat or offer of reward shall be made, before a
decision is rendered, to the hearing examiner or
any other official or employe of'the agency who
is involved in the decision-making process, by :
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Di scussio n of ci rc umstanc es under which hea ri n g exam -
inet h as powe r to ente rt ain m o tio n to d ism i ss p roce e d i ngs
68 Arty Gen . 3 0
W i tness subp oe naed unde r ( 1 ) mus t atte nd continue d o r

pos tp oned he ar ing a nd rema in in a t tendance until excu se d .
68 Arty : Gen . 251
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authorities . An agency may order a rehearing
on its own motion within 20 days after service of
a final order . This subsection does not apply to
s . 17 025 (3) (e) . No agency is required to
conduct more than one rehearing based on a
petition for rehearing filed under this subsec-
tion in any contested case .

(2) The filing of' a petition for rehearing shall
not suspend or delay the effective date of the
order , and the order shall take effect on the date
fixed by the agency and shall continue in effect
unless the petition is granted or until the order is
superseded , modified , or set aside as provided
by law.

(3) Rehearing will be granted only on the
basis of:

(a) Some material error of law .
(b) Some material error of fact . .
(c) The discovery of' new evidence sufficiently

strong to reverse or modify the order , and
which could not have been previously , discov-
ered by due diligence .

(4) Copies of petitions " f'or rehearing shall be
served on all parties of record . Parties may file
replies to the petition .

(5) The agency may order" a rehearing or
enter an order with reference to the petition
without a hearing , and shall dispose of the
petition within 30 days after it is filed . If the
agency does not enter an order disposing of the
petition within the 30-day period, the petition
shall be deemed to have been denied as of the
expiration of the 30-day period

(6) Upon granting a rehearing, the agency
shall set the matter for further proceedings as
soon as practicable . Proceedings upon rehear-
ing shall conform as nearly may be to the
proceedings in an original hearing except as the
agency may otherwise direct . If in the agency ' s
judgment, after such rehearing it appears that
the original decision, order or determination is
in any respect unlawful or unreasonable, the
agency may reverse , change , modify or suspend
the same accordingly . Any decision; order or
determination made after such rehearing re-
versing, changing, modifying or "suspending the
original determination shall have the same force
and effect as an original decision , order or
determination . .

History: 1975 c 94 s 3 ; 1975 c 414; 19 77 c. 139 ; 1979 c .
208.
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tense or a new license with reference to any
activity of a continuing nature, the existing
license does not expire until the application has
been finally acted upon by the agency, and, if'
the application is denied or the terms of the new
license are limited, until the last day for seeking
review of" the agency decision or a later date
fixed by order of the reviewing court ..

(3) Except as otherwise specifically provided
by law, no revocation, suspension, annulment
or withdrawal of any license is lawful unless the
agency gives notice by mail to the licensee of
facts or conduct which warrant the intended
action and the licensee is given an opportunity
to show compliance with all lawful require-
ments for the retention of the license . If` an
agency finds that public health, safety or wel-
fare imperatively requires emergency action
and, incorporates a finding to that effect in its
order, summary suspension of'a license may be
ordered pending proceedings for revocation or
other action.. . . Such proceedings shall be
promptly instituted and determined .

History: 1975 c: 414 :

227.15 Judicial review; decisions review-
able. Administrative decisions which adversely
affect the substantial interests of any person,
whether by action or inaction, whether affirma-
tive or negative in form, are subject to review as
provided in this chapter, except for the deci-
sions of the department of revenue other than
decisions relating to alcohol beverage permits
issued under ch : 125, decisions of the depart-
ment of employe trust funds; the commissioner,
of banking, the commissioner of credit unions,
the commissioner of savings and loan, the
board of state canvassers and those decisions of
the department of industry, labor and human
relations which are subject to review, prior to
any judicial review, by the labor and industry
review commission, and except as otherwise
provided by law .

Hi story: 1975 c . 414; 1977 c . 187, 418; 1981 c 79, 96, 391 ;
1983 a 27, 122, 183, 538 .
Cross Reference : See 50 03 (11) for review under sub-

chapter I of chapter, 50,
Legi slative Council Note, 1981 :. The amendment to s

227, 15 applies court review under ch, 227 to revocations, sus-
pensions and nonrenewals by the department of permits is-
sued by it [ Bill 300-Al

An order of the t ax appeals commission refusing to dis-
miss proceedings for lack of jurisdiction is not appealable be-
cause the met its of the case are still pending . hascfi v . Deptt
of Revenue, 58,W (2d) 346, 206 NW (2d) 157 .

The requirements of 227 . 15 and 22'7.. 16 (1), for standing to
seek review of an administrative decision, do not create sepa-
rate and independent criteria, but both sections essentially re-
quire that to be a person aggrieved for standing purposes,
one must have an interest recognized by law in the subject
matter which is injuriously affected by the decision. Wiscon-
sin's'Environmental Decade, Inc .c v PSC, 69 W (2d) 1, 230
NW (2d) 243 .

An order, of the employment relations commission di-
recting an elction and determining the bargaining unit under
111 70 (4) (d) is not reviewable .' West Allis"v . WERC, 72 W
(2d) 268, 240 NW (2d) 416

227 .14 Licenses . (1) :When the grant, denial
or renewal of 'a license is required to be preceded
by notice and opportunity for hearing, the
provisions of this chapter concerning contested
cases apply .

(2) When a licensee has made timely and
sufficientt applicationn for the renewal of a li-

227.13 ADMINISTRATIVE PROCEDURE

1 An official of the agency or any other
public employe or official engaged in p rosecu-
tion or advocacy in connection with the matter
under consideration or a factually related mat-
ter; or

2 A party to the proceeding, or any person
who directly or indirectly would have a substan-
tial interest in the proposed agency action or an
authorizedd representativee or counsel ,

(b) Paragraph (a) 1 does not apply to an
advisoryy staff ' which does not participate in the
proceeding .,

(c) This .s subsection does not applyy to an ex
parte communication which is authorized or
required by statute . .

(d) This subsection does not apply to an ex
paste communication by an official or employe
of an agency which is conducting a class 1
proceeding,

(e) This subsection does not apply to any
communication made to an agency in response
to a request by ' the agency for information
required in the ordinary course of its regulatory
functions by rule of - the agency .

(2) A hearing examiner or other agency offi-
cial or employe involved in the decision-making
process who receives an ex paste communica-
tion in violation of sub :. . (1) shall place on the
record of the . pending matter the communica-
tion, if written, a memorandum stating the
substance of' the communication , if oral , all
written responses to the communication and a
memorandum stating the substance , of all oral
responses made , and also shall advise all parties
that the material has been placed on the record ;
however, any writing or memorandum which
would not be admissible into the record if
presented at the hearing shalll not be placed in
the record, but notice of the substance or nature
of the communication shall be given to all
parties . . Any party desiring to rebut the com-
munication shall be allowed to do so , if' the
party requests the opportunity for rebuttal
within 10 days after notice of the communica-
tion. The hearing examiner or agency official or
employe may, if deeming it necessary to elimi-
nate the effect of an ex paste communication
received, withdraw from the proceeding , in
which case a successor shall be assigned ..

History: 1975 c . 94 s 3; 1975 c. 4 1 4 ; 1977 c 418 .
Failure to notify parties of receipt of ex paste communica-

tion was harmless error. . Seebach v . Public Serv Comm .. 97
W (2d) 712, 295 NW (2d) 753 (Ct , App .. 1980) .
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(b) The petition shall state the n ature of the
petitioner' s interest , the facts showing tha t peti-
tioner is a person aggrieved by the deci sion , and
the grounds specified in s . 22720 -upon which
petitioner contends that the decision should be
reversed or modified . The petition may be
amended, by leave of cou r t , though the time for
serving the same has expired .. The petition s ha ll
be entitled in the name o f the person serving it
as petitioner and the name of the agenc y whose
decision is sought to be reviewed as respondent ,
except that in petitions for review of decision s
of the following agencies, the latter agenc y
specified shall be the named respondent :

1 . The tax appeals commission , the depa rt-
ment of revenue.

2 . The banking review board or the consumer
credit review board, the commissioner of
banking .

3 . The credit union review board , the com-
missioner of credit unions . .

4 . The savings and loan review bo ard , the
commissioner of savings and loan, except if the
petitioner is the commis sioner of savingsand
loan ; the prevailing parties before the s avings
and loan review board shall be the named
respondents :

(c) Copies of the petition shall be served ,
personally or by certified mail, or, when service
is timely admitted in writing , by first clas s mail ,
not later than 30 days after the institution of the
proceeding, upon all parties who appeared
before the agency in the proceeding in which the
order sought to be reviewed was made .

(d) The agency (except in the case o f the tax
appeals commission and the banking review
board, the consumer credit review board, the
credit union review board , and the savings and
loan review board) and all parties to the pro-
ceeding before it , shall have the right to pa rtici-
pate ' in the proceedings for review . The court
may permit other inte r ested persons to inter-
vene . Any person petitioning the court to inter-
vene shall serve a copy of the petition on each
party who appeared before the agency and any
additional parties to the judicial review at least
5 days prior to the date set for hearing on the
petition .

(2) Every person served with the petition for
review as provided in this section and who
desires to participate in the , proceedings for
review thereby instituted shall serve upon the
petitioner , within 20 days after service of the
petition upon such person, a notice of appear-
ance clearly stating the person 's position with
reference to each material allegation in the
petition and to the affirmance, vacation or
modification of the order or decision under
review . Such notice , other than by the named
respondent, shall also be served on the named

227.16 Parties and proceedings for review .
(1) Except as otherwise specifically provided by
law, any person aggrieved by a decision speci-
fied ins 22'7 . .15 shall be entitled to judicial
review thereof' as provided in this chapter .

(a) Proceedings for review shall be instituted
by serving a petition therefor personally or by
certified mail upon' the agency or one of its
officials, and filing the petition in the office of
the clerk of the circuit court for the county
where the judicial review proceedings are to be
held Unless a rehearing is requested under s .
227.12, petitions for review under this para-
graph shall be served and filed within 30 days
after the service of the decision of the agency
upon all parties under s 227 .11 . If a rehearing is
requested under s 227 .12, any party desiring
judicial review shall serve and file a petition for
review: within 30 days after service of the order
finally disposing of the application for rehear-
ing, or within 30 days after the final disposition
by operation of law of any such application for
rehearing. The 30-day period for serving and
filing a petition under this paragraph com-
mences on the day after personal service or
mailing of the decision by the, agency .. If the
petitioner is a resident, the proceedings shall be
held in the circuit court for- the county where the
petitioner resides, except that if'the petitioner is
an agency, the proceedings shall be in the circuit
court for the county where the respondent re-
sides and except as provided in ss . 182,70 (6)
and 182`,71 (5) (g) The proceedings shall be in
the circuit court for' Dane county if' the peti-
tioneris a nonresident : If all parties stipulate
and the court to which the parties desire to
transfer the proceedings agrees, the proceedings
may be held in the county designatedd by the
parties . If 2'or more petitions for review of'the
same decision are filed in different counties, the
circuit judge for the county in which a petition
for review of the decision was first filed shall
determine the venue for- judicial review of the

'decision ; and shall order transfer or consolida-
tion'where appropriate .
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See n ot e to 1 11 .07, c it ing WERC v Teamsters L o c al N o
563, 7 5 W ( 2d ) 6 02 , 250 NW (2d ) 696

Unconditio nal inter i m order by Pu b l ic Service Commis-
s io n fixing ut ility ra t es pend i ng final dete rmin at ion is revi ew -
ab le whe re n o p rovision was made for re fu nd o f e xcess i n -
terim ra g es . Fr ie nds o f Eart h v . Publ ic Service Commissio n,
7 8 W (2d) 388, 254 NW ( 2d ) 29 9

Decisi on of PSC not to inv es ti ga t e under 1 96 2 8 . and
1 96. 29 wa s a n o n revie wabl e, dis creti o nary deter min ation
Reviewa b le de ci sions de fin ed . Wis, En vi r onmenta l De c ad e
v . Pu blic Serv ice Comm. 93 W (2d) 6 50 , 2 87 NW (2d) 73 7
(1980)

See note t o 80 8 .03, ci tin g Beams v DIL :HR , 102 W ( 2d)
70 ; 306 NW ( 2d) 22 (1 9 8 1 ),

B ecause appoi ntme nt to office was adminis tra tive deci-
sion, c h allen ge o f appointm ent c ould o nly be mad e und er thi s
chap ter . State ex re l Frederick v Cox, I 1 I W (2d )' 264, 33 0
NW (2d) 60 3 (Ct App . ] 982 ).

Adm i nis tra ti ve d e ci sion s eligible f or j udicia l r eview i n
Wiscons in Kliti ke , 6 1 MLR 405,
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respondent and the attorney general, and shall
be filed,, together with proof' of required service
thereof, with the clerk of' the reviewing court
within 10 days after such service . . Service of all
subsequent papers or notices in such proceeding
need be made only upon the petitioner and such
other persons as have served and filed the notice
as provided in this subsection or have been
permitted to intervene in said pr oceeding, as
parties thereto, by order of'the reviewing court

His tory : 19'7 1 c. 243 ; 1975 c . 94 s 3 ; 19'75 c 4 14 ; 19'77 c
26 s 75 ; 1977 c 187 ; 1979 c 90, 208, 355

The ci r cu i t court ha s n o jurisdiction of an appeal from t h e
tax appe al s co mmi ssi on where the p etit ion for revie w was
served only o n the depa rtment of rev e nue and no t o n t he
commiss ion within the a ll owed 3 0 da ys . Br achtl "v Deptt of
Revenue, 48 W (2d) 184, 179 NW (2d) 921

S erv ic e o n the depa rtment of a notice o f appea l by o rdi-
n a ry mail, when r e cei ved in time a nd not prompt ly o bj ected
to is go od se rvice , Se rvi c e o n a staff membe r of th e depar t-
m e nt is s ufficient if in the pas t that individual h as represented
himsel f as age nt and as atto rn ey for the de p ar tm en t Hamil-
to n v ILHR Dept % W (2d) 673, 203 NW (2d ) 7

An a ppeal will n o t lie fr om an o rd er denying a peti tion to
reopen an ear lier PSC orde r where no appeal was t a ken from
the or der or the order den ying rehear i n g with in 30 days
Town of Caledo n ia v Public Ser vice Comm.. 56 W (2d) 720,
202 NW ( 2d ) 912

Failure to strictly comply with the c apt ion requirements
of ( l ) d o e ss not dive st a cou rt of jurisdictionn if a ll oth e r juris-
dictional r equirem e nts a r e met . E va ns v . Dept o f Local' A f'-
fa i cs & Development ; 6 2 W ( 2d) 622 , 215 NW (2d) 40 8.

Whe re the taxpayer fai led to se r ve a c opy o f hi s pet it ion
for review o f a de ci sion and ord er o f the taxx app e al s commis-
sion u pon the dep artment of r evenue withi n 30 da ys, the c ir-
cu i t c o urt had n oj ut i sdict ion Cudah y v Dept.t o f Revenue ,
66 W ( 2d) 25 .3 , 224 NW ( 2d ) 570 ,

Th e i mpli e d authorit y of the PSC under va r io u s p rovi -
sions of ch. 1 96, to ins ure that future supplies o f n a tu ra l gas
will-remain as reasonably adequate and s uffic i ent as practica-
ble indicates a leg all y recogni zed i ntere s t of the en v ironmen-
t al group membe rs livi n g in the area affected b y the c omm is -
sion orde r in the futu re adequa cy o f their service which i s
sufficientt o p rovide standing i f the f ac ts alle ged in the peti-
tion are tru e to challenge the c omm issio n 's failure t o co nsider
conservation alte r na ti ves to the proposed priority s y st em . .
Wisconsin's En vironmenta l Decade, Incc v, PSC , 69 W (2d)
I, 230 NW (2d) 243
Co unty has s t a ndi ng to cha llenge vali d ity o f rul e no t

adopted i n conformity with 227 02 thro ug h 2 2' 7 .025 . . Dane
County v H&SS De pt.. 9 9 W ( 2d) 323 , 255 NW (2d) 5.39

Parties" unde r ( ] ) (c ), 1975.' stat s, a re those pe rs ons af-
f irmatively demon s tr ating act ive i ntere s t in the proceedings;
PSC must i dentify parti es . W is. Env ironment al D e cade v.
Public S ervice Comm 84 W (2d) 504 , 267 NW ( 2d ) 609
( 1 978),

Ch 801 is inapplica ble to judici al r eview proceedin gs .
Omernick v DNR, 94 W (2d) 309, :287 NW (2d) 841 (Ct

.,App 1 9 79)
Serv ice on department r ather than o n specific di visio n

wi thin department was sufficient notice under thi s se c ti o n .
Sunny v iew Village v Adm Dept 104 W ( 2d) 396, 311 NW
(2d) 63 2 ( 1 981) .

Where petitioners lacke d s tandi n g to seek review a nd
where i ntervenor s filed after tim e limit i n ( 1), i ntervenors
could no t c o ntinue t o pres s cl aim . Fox v . DHSS, 112 W (2d)
514, 334 NW (2d) 5 3 2 (1983 ). .

227 .17 Stay of proceedings. The institution
of the proceeding for .r review shal l not stay
enforcement of the agency dec i sion. The re-
viewing court may order a stay upon such terms
as it deems proper, except as otherwise provided
in ss : 46 ..04 .35 (3), 196 . . 4 .3 and 55 1 .62 .

History: 1983,a , 27

227.19 Additional evidence; trial ; motion to
dismiss ; amendingg petition . ( 1) If before the
date set for trial, application is made to the
circuit court for leave to present additional
evidence on the issues in the case, and it is
shown to the satisfaction ofthe court that the
additional 'evidence is material and that there
were good reasons for- failure to present it in the
proceedings before the agency, the court may
order that the additional evidence be taken
before the agency upon such terms as the court
may deem proper The agency may modify its
findings and decision by reason of the addi-
tional evidence and shall file with the reviewing
court the additional evidence together with any
modified or new findings or decision .

(2) Proceedings for review of administrative
agency decisions as provided in this chapter
may be brought on for trial or hearing at any
time upon not less than 10 days' notice given
after the expiration ofthe time for service ofthe
notices provided in s 22'7 . .16 (2)

(3) Within 20 days after the time specified in
s 227.16 for filing notices of appearance in any
proceeding for review,, any respondent who has
served such notice may move to dismiss the
petition as filed upon thee ground that such
petition, upon its face, does not state facts
sufficientt to show that the petitioner named
therein is a person aggrieved by the decision
sought to be reviewed , Upon the hearing of
such motionn the court may grant thee petitioner
leave to amend the petition if the amendment as
proposed shall have been served upon all re-
spondents prior to such hearing . If so amended
the court may consider and pass .upon the

227.16 ADMINISTRATIVE PROCEDURE 3854

227.18 Record on review .. Within 30 days
after service of the petition for review upon the
agency , or within such further time as the court
may allow , the agency shall transmit to the
reviewing court the original or a certified copy
ofthe entire record of the proceedings in which
the decision under review was made , including
all pleadings , notices , testimony , exhibits, find-
ings, decisions , orders and exceptions , therein ;
but by stipulation of" all parties to the review
proceedings the record may be shortened by
eliminating any portion thereof. Any party ,
other than the agency , refusing to stipulate to
limit the record may be taxed by the court f 'or,
the additional costs . . The record may be type-
written or printed . The exhibits may be type-
written, photostated or otherwise reproduced,
or, upon motion of any party, or by order ofthe
court, the original exhibits shall accompany the
record The court may require or permit subse-
quent corrections or additions to the record
when deemed desirable ..
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delegated to the agency by law ; is inconsistent
with an agency rule, an officially stated agency
policy or a prior agency practice, if deviation
therefrom is not explained to the satisfaction of
the court by the agency ; or is otherwise in
violation oFa constitutional or statutory provi-
sion ; but the court shall not substitute its judg-
ment for that of the agency on an issue of
discretion . . .

(9) The court's decision shall provide
whatever relief is appropriate ir r espective of the
original form of the petition . I f' the court sets
aside agency action or remands the case to the
agency for further proceedings, it may make
such interlocutory order as it finds necessary to
preserve the interests of any party and the
public pending further: proceedings or agency
action .

(10) Upon such review due weight shall be
accorded the experience, technical competence,
and specialized know ledge of the agencyy in-
volved, as well as discretionary authority con-
ferred upon it . The right of the appellant to
challenge the constitutionality of any act or of
its application to the appellant shall not be
foreclosed or impaired by the fact that the
appe llant has applied for or holds a license,
permit or privilege underr such act .

History : 1975 c ; 94 s. 3 ; 1975 c 414 ; 1979 c . 208 ..
F i ndin g of fact is supp o rted under (6) i f re aso n abl e mind s

co uld a rrive at thee same conclusion . Wes tring v James, 7 1 W
(2d) 462 ; 238 NW (2d) 695,

Reviewing court, in dea l i ng with dete rm i nation or judg-
ment which adm i nistrati ve age ncyy is alone authoriz ed to
make , mu st j udge p r opr iety of action s ole ly by gro unds in-
voked by agency with sufficient clar i ty . Stas v . Mi lw . Coun ty
Civil Service Comm . 75 W ( 2d) 465 , 249 NW (2d) ' 764

S ee no te to 30 12, citi ng Kosma tk a v DNR, '77 W ( 2d)
55 8, 253 NW (2d) 887 .

Summ a ry judgment pro cedu re is n ot authorized in pro-
ceedings for j udici al re v i ew und e r thi s ch a pte r Wi s En v i-
ronmental Decade v Public Service Comm . . 7 9 W (2d) 1 6 1,
255 NW (2d)917,

"Discretion" me ans process o f reas oning, n o t deci sion-
ma king, based on facts in record o r rea s onably i nfe rred from
record , and co nclusio n based on l ogical ra tionale founded on
proper legal standard s Reidin g er v Opt ometry Examin i ng
Board , 81 W (2d) 292, 260 NW ( 2d) 27 0

See note to 220 . 035 , citing State ex rel . 1 st Nat . Bank v . M
&I Peoples Bk 82 W (2d) 529, 263 NW (2d ) 196

Se e n o te to' 1", 1 .1, citing Wi s . Envi ronmenta l Decade v
Publ ic Service Comm 98 W (2d) 682, 298 NW (2d) 205 (Ct, .
App 1980) .

See note to 62 8 .3 4, citing Aetna Life In s Co v Mitchell,
:101 W(2d)90,303 NW(2d)639(1981)

See note to 806 . 0 7, citi ng Charter Mfg . v . Milw , River
Restoration, 102 W (2d) 521 , 307 NW (2d) 3 22 (Ct, App .
1981)

Party cann ot recover a ttorney 's fees aga i n st s tate under
(9) Administrative jud ge should have been disqualified . due
to compelling appea r ance of impropr iety Guthrie v . Wi s .
Employmen t Relations Comm . l07 W (2d) 306, 320 NW (2d)
213 (Gt . App .. 1982)., afCd , 1 ll W (2d) 44 7, 331 NW (2d) 331
(1983)_

Commi ssion ' s change of accounting tre atment for recov-
ery of utility expenditure s wa s ar bitrary and capricious. Pub-
lic Set . Corp.p v . Public Se rv . Comm. 109 W (2d) 256,325 NW
(2d) 867 (4982) . ,

WERC did not abu se d iscretion by finding no community
of interest between professiona l teacher s and s tudent interns
Unit fragmentation under 111 .70 (4) (d) 2 a discussed . A r-
rowhead United. Teache rs v ERC, 116 W (2d ) 58 0, 342 NW
(2d) 709 (1984)'

validity of the amended petition without further
or other motion to dismiss the same by any
respondent . .

Hi story: 1975 c, 414
See note to 1 1 1 ..36, citing Chicago & N W .R R . v Labor &

Ind . Rev Comm . 91 W (2d) 462, 283 NW (2d) 603 (Ct App .
1 979),

227.20 Scope of review. (1) The review shall
be conducted by the court without a jury and
shall be confined to the record, except that in
cases of alleged irregularities in procedure
before the agency, testimony thereon may be
taken in the court and, if leave is granted to take
such testimony, depositions and written inter
tOgatories may be taken prior to the date set fox
hearing as provided in ch . 804 if proper cause is
shown therefor,

(2) Unless the court finds a ground for setting
aside, modifying, remanding or ordering
agency action or ancillary relief under a speci-
fied provision of'this section, it shall affirm the
agency's action,

( 3) The court shall separately treatt disputed
issues of agency procedure, interpretations of
law, determinations of f"act or policy withinn the
agency's exercise of delegated discretion .

(4) The court shall remand the case to the
agency for further action if it finds that either
the fairness of the proceedings or the corxect-
ness of the action has been impaired by a
material error in procedure or a failure to follow
prescribed procedure .

(5) The court shall set aside or modify the
agency action if it finds that the agency has
erroneously interpreted a provision of law and a
correct interpretation compels a particular ac-
tion, or it shall remand the case to the agency
forr further action under a correct interpretation
ot'the provision of law ..

(6) If the agency's action depends on any fact
found by the agency in a contested case pro-
ceeding, the court shall not substitute its judg-
ment for that of the agency as to the weight of
the evidence on any disputed finding of fact . .
The court shall, however, set aside agency ac-
tion or remand the case to the agency if it finds
that the agency's action depends on any finding
of fact that is not supported by substantial
evidence in the record :

(7) If' the agency's action depends on facts
determined without a hearing, the court shall
set aside,''modify or order agency action if the
facts compel a particular action as a matter of
law,ror it may remand the case to the agency for
further examination and action within the
agency's responsibility ;

(8) The court shall reverse or remand the case
to the agency if'it finds that the agency's exercise
of discretion is outside the range of discretion
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227 .21 Appeals. Any party, including the
agency, may secure a review of the final judg-
ment of the circuit court by appeal to the court
of appeals within the time period specified in s .
80804(l) ,

History : 1977 c 187 s 134; 1983 a . 219
Judic i al Co un cil N ote, 1983: This section is amended by

repealing the appeal deadline of 30 days from notice of entry
of judgment for greater uniformity An appeal must be initi-
ated within the time specified ins 808 .04 (1), stats T his sec-
tion is further amended to eliminate the superfluous provi-
sion that the appeal is taken in the manner of other civi l
appeals Civil appeal procedures are governed by chs 808
and 809 .. [ Bill 151-5]

Court of appealss had no power to remand case under
806 07 (l) (b) or (h); ch 227 cannot be supplemented by stat-
utory remedies pertaining to civil procedure .. Chicago &
NM,R.R : v . Labor & I nd . Rev, Comm 91 W (2d) 462,283
NW (2d) 603 (Ct App . 1979)

227 . 22 Application of this chapter . (1) This
chapter applies to cases arising under ss . 76 ..38,
76,39 and 76 .48

(2) Only the provisions of ss . 227 .01 to 22'7 .21
relative to rules are applicable to matters arising
out of s 40 .65 (2), 56 07 (7) ; 56 21, 66 191, 1981
stats , 101 22 or 144 . .445, ch : 102, subch II of
ch; 107 of ch 108 or 949 .

(3) Any provision of'ss . 227 0'7, 227 064 and
227'. 12 which' is inconsistent with the require-
ments of title 45 of the code of federal regula-
tions shall not apply to hearings held pursuant
to ch . 49 .

(4) The provisions of this chapter relating to
contested cases do not apply to proceedings
involving revocation of parole or probation,
grant of probation prison discipline or manda-
tory release under s 53 11 or other proceedings
involving: the care and treatment of particular
inmates of correctional institutions

(5) This chapter does not apply to proceed-
ings of the claims board, except as provided in
ss 775 05 (5), 775 .06 (7) and 77511 (2) .

(6) Orders of the elections board under s 5 (6) are not subject to this chapter
.

History : . 1975 c . ] 47 s. 54 ; 1975 c. 4 14 ; 1 977 c 29 ; ] 97'1 c .
418 s : 929. (55) ; 19'79 c 208, 22 1 , 353 ; 1 981 c 278 s . 6 ; 1981 c . .
374, 390, 391 ; 1 983 a. 191 s . 6; 1983 a . 484, 528

Leg islativ e Council Note, 1979: Sub. (2) is amended to
clarify that a claim against the mining damage approp r iation
under subch, IT of ch . 107, as created by the bi l l, wil l not be
conducted as a contested case under ch . 227, but rather ac-
cording to proced ures developed by the departmen t of indus-
try, l abor and human relations by rule. [Bill 570-$)

227.24 Short title . This chapter may be cited
as the Administrative Procedure Act .

227 . 26 Jurisdiction of state courts to deter -
mine validity of laws when attacked in federal
court and to stay enforcement. Whenever a
suit praying for an interlocutory injunction
shall have been begun in a federal district court
to restrain any department, board, commission
or officer from enforcing or administering any
statute or administrative order of this state, or
to set aside or enjoin the suit or administrative
order, the department, board, commission or
of 'ficex, or the attorney general, may bring a suit
to enforce the statute or order in the circuit
court of Dane county at,any time before the
hearing on the application for an interlocutory
injunction in the suit in the federal court . Juris-
diction is hereby conferred upon the circuit
court of Dane county and on the, court of
appeals, on appeal ; to entertain the suit with the
powers granted in this section . . The circuit court
shall, when the suit is brought, grant a stay of
proceedings by any state department, board,
commission or officer under the statute or order
pending the determination of thee suit in the
courts of the state .. The circuit court of Dane
county upon the bringing of the suit therein
shall at once cause a notice thereof, together
with a copy of the stay order by it granted, to be
sent to the federal . district court in which the
action was originally begun . . An appeal shall be
taken within thee time period specified in s .

227.20 ADMINISTRATIVE PROCEDURE

See note to Ar t I, sec. 1, cit ing Horto n vil le D is t v .
H orton ville Ed Asso 426 US 48 2

If co u r t affirms agency dec is ion under ( 2), un s uccess ful
c l ai m ant may not bri ng cl aim to fed eral co u rt Youn g v .,
Michigan Wiscon sin P ipe Line C o 5 69 F Supp 741 ( 1 983)

The scope of judicia l review in Wisco n sin. H ewi tt, 1 973
WLR 554

The standard o f review of adm i n istr a tive r ules i n Wiscon-
sin 1 982 WLR 69 1

3856

227.25 Certification of certain cases from the
circuit court of Dane county to other circuits .
Any action or proceeding for the review of any
order of an administrative officer, commission,
department or other administrative tribunal of
the state required by law to be instituted in or
taken to the circuit court of Dane county except
an action or appeal for the review of any order
of the department of industry, labor and human
relations or findings and orders of the labor and
industry review commission which is instituted
or taken and is not called for trial or hearing,
within 6 months after the proceeding or action
is instituted, and the trial or hearing of'which is
not continued by stipulation of the parties or by
order of the court for cause shown, shall on the
application of either party on 5 days' written
notice to the other be certified and transmitted
for' trial to the circuit court of the county of the
residence or principal place of business of the
plaintiff or petitioner, where the action or pro-
ceeding shall be given preference .. Unless writ-
ten objection is filed within the 5-day period, the
order certifying and transmitting the proceed-
ing `shall be entered `without hearing . The
plaintiff' or petitioner shall pay to the clerk of
the circuit court of Dane county a fee of $2 for
transmitting the record ..
History : 1977 c 29 ; 1983 a . 219 .
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80804 (2) The appeal shall be given the suit by the ti me provi si on s o f s 8 0 8 . 04 (2) , for greate r
uniformity . Section 808 04 (2) p rovides tha t an appeal must

preference, be initiated wi thin 15 d ays of entry ofjud gment or order ap-
History : 19 7 7 c . 187 ; 19 83 a 2199 pealed from . The prov ision requiring preferential c ourt
Judicial Council Note, 1983 : This sectio n is amendedd to treatment is harmoni zed and s t andard i zed with sim i l ar provi-

replace the app e al deadline o f 10 days after termination o f s ions in the statute s .. [Bi l l 151-S]
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