Electronically scanned images of the published statutes.

4713

HEALTH CARE LIABILITY AND PATIENTS COMPENSATION 655.001

CHAPTER 655

HEALTH CARE LIABlLlTY AND PATIENTS COMPENSATION

. SUBCHAPTERT
GENERAL PROVISIONS
Definitions.
Exemptions.: - .
Rule-making authority.
Remedy.
Patients’ claims.
Actions against health care providers.
Forms.
‘Attorney’s fees
Future medical expenses.
SUBCHAPTER II
PATIENTS COMPENSATION PANELS
Establishment of panels
Panel members.
Patients’ claims..
Panels; assignment.of controversies
Guardian ad litem.
Panel powers  ~
Dity of the panel chairpérson.
Panel findings; when binding
Adverse findings.
Designation of parties.
Joinder of parties.
'Notice; how served

655.001
655002
655.003
655.005
655 007
655 009
655 01

655013
655015

655.02
655.03
65504
655.05 -
655.06 "
655.065
655 067
65507,
655 08"
65509
65510
655.11

65512 Answer
65513 Pleading forms
655.14  Filing fee.
65515  Payments to minors.
65517  Formal panel; hearing
65518 Informal panel; hearing
655.19  Court trial
655.20 - Judgment of circuit court on award.
655.21  Funding
65522 Information needed to set fees
SUBCHAPTERIII .
. INSURANCE PROVISIONS
655.23 Limitations of .liability; proof of” financial
N responsibility.
65524  Insurance policy forms,
655245 Insurance policy limitations
65525  Availability and effecnveness for health care liabil-
: . ity insurance.
SUBCHAPTER IV
. PATIENTS COMPENSATION FUND
655.27

‘Patients compensation fund.
. -SUBCHAPTER:V .
PATIENTS COMPENSATION PANELS FUND
655.28  Patients compensation panels fund.

 SUBCHAPTER I
‘GENERAL PROVISIONS

655.001 Definitions. In this chapter:

(2) “Claimant” means the person filing a
‘submission of controversy under s. 655.04.

(3) “Commissioner” means the commis-
sioner of insurance.

() “Department” means the department of
health and social services.

(5) “Dependent” means any person legally
entitled to support or maintenance by another.

(5m) “Director‘” means the director of state
courts.

(6). “Formal panel” means a S-member pa-
tients compensation panel established under s.
655.03 (1).

(7) “Fund” means the patients compensation
fund under s, 655.27. . . : ,

(8) “Health care provider” means a medical
or osteopathic physician or podiatrist licensed
under ch. 448; a nurse anesthetist licensed. or
registered under ch.-441; a partnership com-
prised of such physicians, podiatrists or nurse
anesthetists; a corporation owned by such phy-
sicians, podiatrists or nurse anesthetists and

. operated for the purposes of providing medical
services; an operational cooperative sickness
care plan organized under ss. 185.981 . to

185.985 which directly provides services
through salaried employes in its own facility; a

'hospltal as defined by s. 50.33(2) (a) and (c); or
a nursing home as defined by s..50.01 (3) whose

operations are combined as a single entxty with
a hospital subject to this section, whether or not
the nursing home operations are physically sep-
arate from hospital operations. It excludes any
state, .county or municipal employe or federal

‘employe covered under the federal tort claims

act, as amended, who is acting within the scope
of employment, and any facility exempted by s.
50.39 (3) or operated by any governmental
agency, but any state, county or municipal
employe or facility so excluded who would

-otherwise be included in this definition may

petition in writing to be afforded the coverage
provided by this chapter and upon filing. the
petition with'the. commissioner and paying the
fee required under's. 655.27 (3) will be sub]ect to
this chapter.

(9) “Informal panel” means a 3-member. pa-
tients compensation panel estabhshed under s.
655.03 (2).

(1 0) “Patiént” means an individual. who re-
ceived or should have received health care ser-

"vices from a health care provider.

(11) “Permanently practicing in this state”
means the full-time or part-time practice in this
state of a health care provider’s profession for
more than 240 hours in any fiscal year begin-
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ning each July 1 by a health care provider whose
principal place of practice is in this state.

(12) “Representative” means the personal
representative, spouse, parent, guardian, attor-
ney or other legal agent of a patient.

(13) “Respondent’” means the person against
whom a submission of controversy is filed
under s. 655.04.

History: 1975¢.37,79; 1977 ¢. 26s.75; 1977 ¢ 131; 1977
¢. 203 s..106; Sup. Ct. Order, 88 W (2d) xiii; 1979 ¢. 124, 185,
3551983 a 189 s.329 (5)

See note to 655 19, citing State ex rel. Strykowski v. Wil-
kie, 81 W (2d) 491, 261 NW (2d) 434

Medical malpractice panels: The Wlsconsm approach,
Kravat. 61 MLR 55,

Recent developments in Wisconsin medical malpractice
law. 1974 WLR 891.

Testing the constitutionality of medical malpractice legis-
lation: The Wisconsin medical malpractice act of 1975, 1977
WLR 838. See also: State ex rel. Strykowski v. Wilkie, 81 W
(2d) 491. )

655.002 Exemptions. Any physician licensed
under ch. 448 may be exempted from ss. 655.21,
655.23 and 655.27 upon petition to the commis-
sioner while a graduate medical student acting
within the scope of a resident or fellowship
training program. Amny such exemption shall
not affect the liability of the physician’s em-
ployer for acts or omissions.
History: 1975¢.79, 199; 1977 ¢. 131

655.003 Rule-makmg authornty The director,
depar tment and commissioner may pr omulgate
such rules under. ch. 227 as are necessary to
enable them to perform the1r responsxbllmes
under th1s chapter.

History: 19750 37; Sup Ct Order 38 W(2d) Xiid.

655.005 R,emedy. (1).(a) Onand after July 24,
1975, every patient, every patient’s representa-
tive and every Health care provider shall be
conclusively presumed to have accepted to be
_bound by this chapter.

(b) Except as otherwise spec1ﬁca11y provided
in this chapter, this subsectlon also apphes to
minors.

(2) ThlS chapter does not apply to m]unes or
death occumng, or services rendered, pnor to
July 24, 1975.- ~

History: 1975¢.37. -

655.007 Patients’ claims. On and after July
24,1975, any patient or the patient’s representa-
tive having a claim' or.any. spouse, ‘parent or
child of the patient having a-derivative claim for
injury-or death on account of malpractice is
subject to this-chapter.

History: * 1975.¢. 37, 199;.1983 a. 253.

This chapter wasinapplicable to third-party claim based
on contract where no bodily injury was alleged Northwest
Genex)al Hospital v Yee 115 W (2d) 59 339 NW (2d) 583

(198
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655.009 Actions against health care provid-
ers. An action to recover damages on account
of malpractice shall comply with the following:

(1) CompraINT. The complaint in such action
shall not specify the amount of money to which
the plaintiff supposes to be entitled except to
state whether such amount is $25,000 or less or
is over $25,000. The complaint shall, if applica-
ble, state that the damages the plaintiff is enti-
tled to are more than the minimum amount
necessary to invoke the jurisdiction of the court.

(2) MEDICAL EXPENSE PAYMENTS. The court or

jury, whichever is applicable, ‘shall determine

the amounts of medical expense payments pre-
viously incurred and for future medical expense
payments.
History: 1975 c. 37, 198, 199; 1983 a 253
655.01 Forms. The director shall prepare and
cause to be printed, and upon request furnish
free of charge, such forms and materials as the
director deems necessary to- facilitate or pro-
mote the efficient administration of’ this
chapter.

Histoly:‘ 1975 ¢. 37, 199; Sup Ct. Or‘dex, 88 W (2d) xiii

'655.013 Attorney’s fees. (1) With respect to

any act of malpractice after July 24, 1975, the
compensation determined on a contingency ba-
sis and payable to all attorneys acting for one or
more plaintiffs or claimants is subject to the
following:

(a) The -determination shall not reflect
amounts previously paid for medical expenses
by the health care provider or the provider’s
insurer.

(b) The determmatlon shall not reflect pay-
ments for future medlcal expense in excess of
$25,000.

(2) An attorney shall offer to charge any
client in-a malpractice proceeding or action on a
perdiem or per hour basis. Any'such agreement
shall be made at the time of the éemployment of
the attorney. An attorney’s fee on a per diem or
per: hour ‘basis is not sub]ect to the limitations
under sub. (1). :

History: 1975 ¢. 37, 199
655.015  Future medical expenses. If a settle-
ment, panel award or judgment under ‘this
chapter provides ‘for future medical expense
payments in-excess of $25,000, that portion of
future. medical éxpense payments in excess of
$25,000 shall be paid into the patients compen-
sation fund created unders. 655.27. - The com-

‘missioner shall develop by rule a system for
‘managing and disbursing those ‘moneys

through payments for these expenses. The
payments shall be made under-the system until
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either the-amount is exhausted or the patient
dies..

History: 1975 ¢ 37,1977 ¢. 29; 1979 c. 34, 154; 1983 a.
158. '

SUBCHAPTER 11
PATIENTS COMPENSATION PANELS

655.02 Establishment of panels. The director
shall establish patients compensation panels
situated throughout this state to hear contro-
versies presented under this chapter. The direc-
tor shall establish as many formal panels-under
$.655.03 (1) and informal panels under s. 655.03

(2) as the director deems necessary.
History: 1975 ¢. 37, 199; Sup. Ct. Order, 88 W (2d) xiii;
1983 a. 253, :

655.03 Panel members. (1) FORMAL PANELS.
Each formal panel shall be composed of the
following members: ’

(&) One physician licensed to practice
medicine in this state, appointed at random by
the director for a 6-month term commencing on
the date specified in the letter of appointment or
for the duration of any assigned case pending at
the expiration of such term, from a list submit-

ted by an appropriate statewide organization of

physicians as designated by the director.

(b) Orie additional health care provider to be
selected under subd. 1, 2 or 3. In no event may
more than one health care provrder be selected
under this paragraph

“1. If there is only one respondent and that
respondent is a physician, one physician li-
censed to practice medicine in this state who is
engagedina practrce of medicine similar to the
practicé of the respondent, appointed at ran-
dom by the director from a list submitted by the
appropriate statewide organization.

2.-If there is only one respondent and the
respondent is-not a physician, one person li-
censed or ‘certified in this state in the same field
of ‘health care as. that of the respondent, ap-
pointed at random: by the director from a list

_supplied by the appropriate state examining
board or by the department.

3. If there is more than:one respondent, one
person appointed under either subd. 1 or 2, with
the field of health care to'be represented deter-
mined by the director.

(c) One:attorney with trial experience who is
licensed to practice law in-this state, appointed
by the-director-to serve as the chalrper son of the
panel.

(d) Two pubhc members appomted by the
diector from a list submitted by the governor
for2-year terms who are not attorneys:and who,
at the time of-their appointment, are not en-
gaged in or licensed to. practice any of the

HEALTH CARE LIABILITY AND PATIENTS COMPENSATION 655.03

professions or occupations to which this chap-
ter applies. The director may appoint alternates
to serve in the event that any public member is
unable to serve on a panel for a particular claim
oris-unable to complete the term for which the
person was appointed. No public member or
alternate may attend more than 4 formal panel
meetings per year.

(e) No person appointed to a panel by the
director under par. (a) or (b) may decline to
serve on a panel except that the director may for
good cause excuse such person. Any physician,
podiatrist or nurse anesthetist who declines to
serve on a panel without being excused by the
director is subject to the penalties provided in s.
441.01 (6) or 448.02 (3). No person may serve
on a panel if the person has a professional or
personal interest in a claim under considera-
tion. Persons who resign or who are excused or
prohibited from serving on a panel shall be
replaced as provided in par. (f). No person
appointed. under par. (a) may serve on more
than one panel in a 5-year period as a member
appointed under par. (a), unless all other physi-
cians in the area served by the panel have served
or have been excused from serving on a panel.
No person appointed under par. (d) may serve
again on a panel unless at least 5 years elapse
since the date on which the person last served on
a panel.

(f) If a person is excused or is prohibited from
serving on a panel, as provided in par. (¢), for a
particular.claim under consideration, a replace-
ment shall be selected, to serve during the
consideration of that claim, in the same manner
as the original member was selected, except that
if the person was appointed under par. (d), that
person’s replacement shall be appointed by the
director from the list of alternates appointed
under par. (d). If any public member or his or
her alternate reaches the limit of service of 4
formal panel meetings per year, as specified in
par. (d), the director shall appoint a replace-
ment. Ifa person resigns or is otherwise unable
to complete the term for which appointed,: that
person’s replacement shall be selected, to serve
for the remainder of ‘the term, in the same
manner as the original member was selected,
except that if the person was appointed under
par. {(d), the person’s replacement shall be ap-
pointed by the director from the list of alter-
nates appointed under par. (d).

. (2) INFORMAL PANELS. (a) The director shall
select.one name from each of the following lists:

1.~ A list ‘of attorneys with trial experience
who are licensed to practice law in this state.
The attorney selected shall serve as the chairper-
son of the panel.

2. A list of health care providers, arranged
according  to the field of health care of the
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health care providers. The list shall be prepared
and periodically revised by appropriate state-
wide organizations of health care providers.
The list shall designate the specialty, if any, of
each health care provider listed. Such organiza-
tions shall assist the director in determining the
appropriate specialty or field of practice to be
represented on each panel. '

3. A list for petit jurors, as provided in s.
756.04, for the county in which a submission of
controversy has been filed under s. 655.04.

(b) If any person selected from a list desires
not to participate on the informal panel, the
director may, for good cause, excuse such per-
son from service. Any physician; podiatrist or
nurse anesthetist who declines to serve on a
panel without being excused by the director is
subject to the penalties provided in 5. 441.01 (6)
or 448.02 (3).. No person may serve on an
informal panel if the person has a professional
or personal interest in-a claim under considera-
tion. ‘A replacement shall be selected in- the
same manner as the excused person was se-
lected. The selections shall consist of the cate-
gories of attorney, of health care provider-and
of juror.

(d) No person selected from the list of petit
jurors under par. (a) 3 may attend more than
.one informal panel meeting per year.

(3) FORMAL AND INFORMAL PANELS; PROCE-
DURES. (a) Meetings; frequency. Each panel
shall meet on the call of the chairperson or a
majority of its members. The director shall
assign submissions of controversy to each panel
‘and the panel hearing shall' be conducted at a
location determined ' by the director. The
county board of any county shall provide, upon
request of the director or the chairperson of the
panel-or a majority of its members, suitable
facilities for hearings.

(¢). Compensation of panel members. Each
person appointed to a panel under this section
shall be paid $150 for each day’s actual attend-
ance at a panel meeting plus actual and neces-
sary travel expenses. In addition, each panel
chairperson shall receive $35 per hour for office
work required to administer. the panel.

(4) REMOVAL OF PANEL MEMBERS. The director
shall establish procedures through which claim-
ants and respondents may request the removal
of dny person from a panel for cause. The
attorney chairperson shall rule on each request,
except that if the removal of the attorney
chairperson is requested the director shall rule
on the request. The claimant and the respon-
dent each are entitled to one peremptory chal-
lenge .of a panel member. The director shall
establish procedures for exercising peremptory
challenges. . If more than one respordent is a
party to the controversy, the respondents shall

following form:
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resolve among themselves the question of which
panel member to remove through peremptory
challenge. Replacements for members of for-
mal panels shall be selected as provided in sub.
(1) (f). Replacements for members of informal
panels shall be selected in the same manner as

the person replaced was selected.

History: 1975¢.37,199; 1977 c. 131ss. 9 to 14, 24; 1977
¢ 187s. 135, 1977 c. 418; Sup. Ct. Order, 88 W (2d) xiii, 1981
¢ 390's. 252; 1983 a 27, 253, 538

655.04 Patients’ claims. (1) FILING. (a) On

and after July 24, 1975, any person listed in s
655.007. having- a -claim or a derivative claim
under this chapter for bodily injury or death
because of a tort or breach of contract based on
professional services rendered or that should
have been rendered by a health care provider
may, after paying the fee under s. 655.14, file a
submission. of controversy with the director in
accordance with this chapter. The submission
of controversy shall be in substantially the

The undersigned, ... (name of claimant), of

.. (city) in ... (county), being a party to the

following matter in difference that might be the

subject of a legal action and desiring to avoid
the expense of litigation, certifies that:

1) ... (Name of patienf) was a patient of ...
(name of health care provider), on .... (date).

2) ... (Name of health care provider), in
treating ... (name of patient) for .... (nature of
condition or disease), was negligent in render-
ing or failing to render health care services and
1njured the patient, in that .... (short statement
of injury). )

3) The injury to the patient entitles the claim-
ant to recovery in the amount of ($25,000 or
less) (ovez $25,000).

The undersigned claimant quuests that a
panel be.convened under section 655.02 of the
Wisconsin Statutes to investigate this matter

...(Name of claimant)

.-(b) The director shall assign the controversy

to-the appropriate panel as determined under

sub: (2). No action may be commenced in court

unless the controversy has first been heard and

findings and an order have been made by the
panel,

(2) CHOICE OF PANEL. (&) Claims of $25,000 or
less. If the claimant states in the submission of
controversy that the - claimant is -entitled to
recovery-in the amount of $25,000 or less, the
controversy shall be heard by aninformal panel
under s. 655.03 (2), unless all parties stipulate in
writing that the controversy shall be heard by a
formal panel under s. 655.03 (1)

-(b) Claims of over $25,000. If the claimant
states in'the submission of controversy that the
claimant is entitled to recovery in an amount
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over $25,000, the controversy shall be heard by
a formal panel under s. 655.03 (1), unless all
parties stipulate in writing that the controversy
shall be heard by an informal panel under s.
655.03 (2).

(3) Norice. Notice of the ﬁhng of the submis-
sion of controversy shall be served on all named
health care providers by the director by regis-
tered mail to the address of the health care
provider as designated in the submission of
controversy.

(4) PROCEDURE. (a) The director shall sched-
ule a prehearing conference for each submission
of controversy, which shall be held within 60
days of the date the submission of controversy
is filed under s. 655.04 (1). At the prehearing

conference the attorney who chairs the panel
shall establish a scheduling order in compliance
with the director’s procedural guidelines estab-
lished under par. (d).

(b) If any party fails to comply with the
scheduling order under par. (a) without good
cause, the attorney who chairs the panel shall
set a date.to hear arguments why the contro-
versy should' not be resolved in favor of the
opposing party.

(c) Unless both parties stipulate to a delay,
the panél hearing onthe controversy shall be
held within 210 days after the date of the initial
prehearing conference. ’

(d) The director shall establish procedural
guidelines for processing controversies under
this chapter. Each panel shall establish its own
internal procedures, consistent with the direc-
tor’s guidelines.

(5) AppLicABILITY. This subchapter applies
only to claims arising out of health care services
provided in this state.

(6) STATUIE OF LIMITATIONS. The filing of the
submission ‘of controversy shall toll any appli-
cable statute of limitations, and such statute of
limitations . shall’ remain tolled until 60 days
after the hearing panelissues its written decision
and order, or the jurisdiction of the panel is
otherwise termmated

Hlstoty 1975.¢. 37, 79, 199; Sup. Ct. Oxdex 88 W(2d)
xiii; 1983 a. 253.

See note to 655.19, citing Tamminen v. Aetna Casualty &
Surety Co. 109 W (2d) 536, 327 NW (2d) 55 (1982). - -

655.05  Panels; assignment of controversies.

‘Each panel shall hear and determine each con-
troversy assigned toit by the director. Less than
afull panel may hear and determine any contro-
versy upon written stipulation of all parties. A
majority vote of the panel shall be sufficient
upon which to base findings, an order or an
award.

.. History: = 1975 c. 37; Sup. Ct. Order, .88 W (2d) xii

HEALTH CARE LIABILITY AND PATIENTS COMPENSATION 655.065

655.06  Guardian ad litem. (1) FOorR wHOM
APPOINIED. In every controversy involving a
claimant who is: a minor or incompetent, the
attorney who chairs the panel shall appoint a
guardian ad litem to represent this claimant as
soon as practicable after the controversy is
assigned to the panel for a hearing. A guardian
ad litem shall not be appointed or appear in the
same controversy for different persons whose
interests may be conflicting,

(3) DURATION OF APPOINIMENT. The guard- -
ian ad litem shall continue to act until the panel
issues ‘its findings, order and award, unless
earlier discharged by the attorney who chairs
the panel.

(4) WHoO MAY serVE. The guardian ad litem
shall be an attorney admitted to practice in this
state.

Hlstory 1975 ¢: 37, 79, 199; 1983 a. 253.

655 065 Panel powers. (1) DISPOSITION WITH-
OUT A HEARING. All parties shall be afforded op-
portunity for public hearing after reasonable
notice, but disposition of a controversy may be
made by compromise, stipulation, agreement or
default without hearing,

“(2) FINDINGS. Each panel, whether formal or
informal, shall determine the following:

(a) Whether the actions or omissions of the
health care provider were negligent.

(b) If such actions or omissions were negli-
gent, whether the negligence caused injury or
death to the patient.

(3) PANEL ORDERS. After hearing, the panel
shall, by a majority vote: of the participating
panel members, make and file its findings upon

theultimate facts involved in the case, and shall,

by .a majority vote of the participating panel
members, file its order. The order shall state its
determination as to the rights of the parties and

include any award to be made

(4) COMPENSATORY AWARDS. (2) If the panel
determines that a claimant has suffered bodily
injury or has suff%red damage from the death or
bodily injury of another, the panel shall award
compensation and benefits.

;1. In any claim which is brought because of
the death of the patient, a submission of contro-
versy may be filed by the personal representa-
tive of the deceased or by the person to whom
any amount awarded belongs.

2.'When several claims are brought, any

party may petition the panel to consolidate such
claims. If the panel determines that the consoli-
dation of all or several of such claims is in the
public interest, the affected claims shall be so
consolidated that a single panel finding may be
made covering all affected health care provid-
ers.. For:-the claims so consolidated, the pay-
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ment of a single award shall extinguish all
separate claims, and no claim ordered consoli-
dated by the panel shall be permitted to proceed
individually.. -

(b) Any award shall be payable by the named
health care providers found liable therefor.
Each health care provider shall have a right of
comparative contribution or indemnity in ac-
cordance with the laws of this state.

(c) Any award under this subsection shall be
diminished under s. 895.045 in proportion to
the amount of negligence attributable to the
patient or person entitled to recover.

(5) FILING. Every panel, whether formal or
informal, shall file a copy of its findings, order

and award in every case with the director.
History: 1975 ¢ 37; Sup. Ct. Order, 88 W (2d) xiii; 1983
a. 253 ss. 20, 21, 26.

655.067 Duty of the panel chairperson. The
attorney who chairs a panel shall hear and rule

upon matters of law before the panel.
History: 1983 a. 253 .

655.07 Panel findings; when binding. Upon
written stipulation by all parties to any contro-
versy heard by a formal or informal panel, the
findings, order and award determined by the
panel shall be binding upon the parties and the

provisions of s. 655.19 shall not apply.
History: 1975c. 37.

655.08 Adverse findings. If the panel finds
that a hospital has acted negligently, it shall
refer the finding and its recommendation for
appropriate action to the department of health
and social services. If the panel finds that any
other health care provider has acted negligently,
it shall refer the finding and its recommendation
for action to the appropriate examining board.
History: 1975¢. 37

655.09 -Designation of parties. The parties to
any submission of controversy before the panel
shall be designated the claimant.and the respon-
dent. The party filing the submission of contro-
versy with the director shall be designated the

claimant and the adverse party the respondent.
History: 1975 ¢. 37; Sup. Ct. Order, 88 W (2d) xiii.

655.10 Joinder of parties. Joinder of parties is
governed by ss. 655.065 (4) (a) 2, 803.03 and
803.04. The panel may order joinder. of the fund
or any additional claimant or respondent if
joinder is necessary to determine the claim. The

panel shall notify the party joined.
History: 1975 ¢. 3‘7; 1983 a 158; 1983 a. 253 s 31‘

655.11 Notice; how served. The filing and
serving of all pleadings, notices and other pa-
pers, unless otherwise directed in this chapter,
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may be accomplished by 1st class mail. Service
by mail is complete upon mailing, subject to s.
801.15 (5). Proof'of mailing shall be prima facie
evidence of service.

History: 1975¢ 37, 198

655.12 Answer. A respondent may file an
answer of denial to the submission of contro-
versy, and may file any other special defense
recognized under:the law and not prohibited by
this chapter, at any time before the date set for
the hearing, but no such answer is required and,
if none is filed, the failure to file an answer shall
not be deemed acquiescence in the allegations of
the submission of controversy. The filing of any
special defense after the controversy is set for
hearing may be by written leave only, granted
by the chairman of the panel.
History: 1975¢.37.

655.13 Pleading forms. (1) All original plead-
ings, motions or other papers shall be filed with

‘the director. Sufficient additional copies of the

submission of controversy shall be filed to per-

mit service of a copy on each respondent.
History: 1975 ¢ 37; Sup. Ct. Order, 88 W (2d) xiii; 1983
a. 253

655.14 Filing fee. Submissions of controversy
filed with the director are subject to a filing fee
of $11. The filing fee shall be paid into the
patients compensation panels fund created

under s. 655.28.
History: 1975 c. 37, 198; Sup. Ct. Order, 88 W (2d) xiii;
1983 4. 158.° ‘

655.15 Payments to minors. Payments to mi-

nors shall be made in accordance with law.
History: 1975 c. 37.

655.17 Formal panel hearing. (1) Except as
othérwise provided in this chapter, a formal
panetl shall be bound by the law applicable to
civil actions, but shall conduct such hearings
and make such investigations in reference to
questions at issue before it as in its judgment are
best adapted to ascertain and determine the
substantial rights of the parties expeditiously
and accurately and to carry out justly the spirit
of this chapter.

(2) Each formal panel may prescribe the
procedures necessary to implement this chapter,
order physical examinations under sub. (3),
subpoena witnesses, administer oaths, apply to
any circuit court having requisite jurisdiction to
enforce the attendance and testimony of wit-
nesses and the production and examination of
books, papers and records and exercise all other
powers and duties conferred upon it by law.

(3) Upon the application of any party or
upon its own motion, a formal panel may
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appoint a disinterested and duly qualified phy-
sician or other professional person or expert to
make any necessary professional or expert ex-
amination of a claimant or relevant evidentiary
matter and to report or testify as a witness in
respect thereto. Such a witness shall be allowed
actual and necessary traveling expenses and a
reasonable fee fixed by the director, to be col-
lected and paid by the party requesting the
witness or by the director if the panel makes the
request.

(4) In all hearings under th1s section, proof
may be made by oral testimony, deposition or
interrogatories. Depositions shall be taken as
are depositions in civil actions, and may be
introduced into evidence without regard to the
availability of the witness to testify at the time
of the hearing. Any withess may be subpoenaed
by a party to the controversy to testify under the
law applicable to civil actions.

(5) Witnesses before’ the panel shall receive
for attendance the fees and mileage allowed for
witnesses in civil actions.

(6) Ongmal X-ray photogxaphs and records
or duplicates thereof made in the course of a
regularly conducted activity by a health care
provider or the provider’s agent shall be admis-
sible without the necessity of other identifica-
tion or authentication unless a question is raised
as to their authenticity or accuracy.

- (7) Any report, deposition or recorded testi-
mony of attending or examining physicians
shall be retained in the private records of the
panel and shall be open to the inspection of the
parties and their attorneys, but not to the gen-
eral public unless, in the opinion of the panel,
the public interest so requires.

(8) In all hearings before a formal panel
under- this “‘section, costs shall be awarded as
provided for civil actions. Allowable costs shall
include reasonable expert witness fees.

History: 1975 ¢. 37, 199; 1977 ¢. 449; Sup..Ct. Ordcr 88
W:(2d) xiii; 1983 a: 253

NOTE:See ch. 814 for court costs and fees.

*‘Panel was authorized by 804.12 (2) (a) 3 to dismiss claim
for failure to complywith order to submit to medical exami-
nation. Mazurek v. Miller, 100 W (2d) 426, 303 NW (2d).122
(Ct. App. 1981)

Mandamus was appropriate to compel panel to consider
motion to reopen under 806.07; limitation period . under
.655.19 was inapplicable. State ex rel. Lewandowski v. Cal-
‘laway, 118 W (2d) 165, 346 NW (2d) 457 (1984).

Panel is authorized by 806.07 (1) to reopeit case dismissed
on\the metits by voluntary agreement. 71 Atty. Gen. 1.,

655.18 - -Informal panel; hearing. (1) A hearing
before .an .informal panel shall be. without a
stenographic record. The panel shall prepare a
formal statement of its decision which it shall
-forward to the parties.

:{2) All parties may be represented at the
hearing by counsel authorized to act for their

respective clients. Failing an appearance, the

director may order an investigation.
History: 1975 ¢. 37; Sup. Ct. Order, 88 W (2d) xiii.

655.19 Court trial. Unless the parties have
stipulated in writing under s. 655.07 to be
bound by the panel determination, any party to
a panel hearing may, within 60 days after the
date of an order made by a panel, commence an
action for a trial in the circuit court for the
county designated as the location of the panel
hearing. The provisions of ch. 805 which are
not in conflict with this chapter shall apply to
the trial. No panel member may participate in
the trial either as counsel or witness. Subject to
the limitations on recovery under sub. (3), the

judgment- or order of the circuit court shall

supersede any order or award made by a panel
in a hearing under this chapter.

(1) ForMmAL PANELS. The findings and order,
except for damages awarded, of any formal
panel shall be admissible in any action in circuit
court, and the amount of damages awarded
may, at the court’s discretion, be admissible in
the action. In the case of a trial subsequent to a
formal panel hearing, the court may award
actual court costs and reasonable attorney fees
in excess of statutory limitations to the prevail-
ing party.

(2) INFORMAL PANELS. The findings and order
of any informal panel shall not be admissible in
any court action. No statement or expression of
opinion made in the coutse of an informal panel
bearing is admissible in evidence either as an
admission or otherwise in any court action. If
the court action is based on a submission of
controversy in which the petitioner alleged enti-
tlement to recover $25,000 or less, this limita-
tion on entitlement to recovery is admissible.

(3) LiMiTs ON RECOVERY. The amount recov-
erable in any action under this section based on
a submission of controversy under s. 655.04 (1)
in which the petitioner alleged entitlement to
recover $25,000 or less may not exceed $25,000,
unless the court determines by a preponderance
of evidence that the petitioner could not have
known or determined with reasonable diligence
the extent of the injury at the time of filing the

submission of controversy.
History: * 1975 ¢. 37; 1977 ¢. 26 5. 75; 1977 ¢ 449; 1983 a.
253. '

Concurring ‘and - dissenting reports are also admissible
under (1); jury must be instructed that the panel’s findings
and order are not binding upon the jury. Ch. 655, as con-
strued herein, does not abridge right to trial by jury. State ex
rel. Strykowski'v. Wilkie, 81'W (2d) 491, 261 NW (2d) 434.

There is no conflict between 655.04 (6) and 655.19; each
statute must. be complied with. & Statute of limitations for
course of negligent medical treatment accrues at time of last
negligent act that was part of continuum of malpractice.
Tamminen v. Aetna Casualty & Surety Co. 109 W.(2d) 536,
327 NW (2d) 55 (1982).

Although time limit ‘under this section is jurisdictional,
place of trial provision is one of venue, not jurisdiction. Pep-

i}
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hggl;; v. Hearn, 115 W (2d) 550, 340 NW (2d) 565 (Ct. App.
1

See note to 655.17, citing Lewandowski v Callaway, 118
W (2d) 165, 346 NW (Zd) 457 (1984).

This section does not divest federal court of diversity ju-
risdiction nor preclude malpractice litigation in federal court.
Martin v. Choudhuri, 563 F Supp 207 (1983).

655.20 Judgment of circuit court on award.
After the passage of time for petitioning the
circuit court for a trial under 5. 655.19 has
passed, any party may file a certified copy of the
order containing the award with the circuit
court for the county of residency of any respon-
dent named in the order, and the court shall
then render ]udgment in accordance with the
order.

History: 1975 ¢. 37; 1977 c. 449.

655.21 Funding. (1) The patients compensa-
tion panels fund created under s. 655.28 shall be
financed from fees charged to health care pro-
viders. The director shall, by February 1 of
each year, determine the revenues needed for
the operation ‘of the panels during the suc-
ceeding ‘fiscal year and -inform the board of
governors created under s. 619.04 (3) of that
amount. The board of governors shall, by rule,
set fees to charge health care providers at a level
sufficient to provide these revenues. The board
shall charge each health care provider perma-
nently practicing in this state an annual fee and
shall charge each hospital an annual fee per
occupled bed.

(2) The annual fees under sub. (1) shall be
collected in a manner prescribed by rule of the
commissioner. The commissioner shall pay all
money collected under sub. (1) irito the patients
compensation panels fund created under S.
655.28.

History: 1975c¢. 37,1977 ¢. 131, 447; 1979 ¢. 185; 1983 a
158 . :

655.22 ' Information needed to set fees. The
department shall provide the director, the com-
missioner and the board .of governors created
under s. 619.04 (3) with information on hospital
bed capacity and occupancy rates as needed to
set fees under s. 655.21 or 655.27 (3)

History: 1983 a. 158

SUBCHAPTER III -
INSURANCE PROVISIONS

655.23 - Limitations of liability; proof of finan-
cial responsibility. (1) All health care providers
permanently - practicing ‘or operating in this
state shall pay the yearly assessment into the
patients compensation fund under's. 655.27.
(2) Every health care provider permanently
practicing or operating in this state shall, once
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in-each year as prescribed by the commissioner,
file with the commissioner in a form prescribed
by the commissioner, proof of financial respon-
sibility as provided in this section. This réquire-
ment does not apply to any health care provider
whose insurer files a certificate of insurance
under sub. (3) (b). No health care provider who
retires or ceases operation after July 24, 1975,
shall be eligible for the protection provided
under this chapter unless proof of financial
responsibility for all claims arising out of acts of
malpractice occuning after July 24, 1975, is
provided to the commissioner as required in this
section.

(3) (a) Every health care provider perma-
riently practicing or operating in this state either
shall insure and keep insured the provider’s
liability by a policy of insurance issued by an
insurer authorized to do business in this state or
by an unauthorized nondomestic insurer if the
commissioner has found the insurer to be reli-
able and solid as provided in s. 618.41 (6) (d),
shall qualify as a self-insurer, or shall furnish to
the commissioner a cash or surety bond in
accor dance with the requirements of this chap-

. Such insurance shall be designated “health
care prov1ders professional liability insurance”
and shall, in this section and ss. 655.24 and
655.245, be referred to as “health care liability
insurance”. The submission of a cash or surety
bond, or qualification as a self-insuret, shall be
subject to the approval of the commissioner and
is valid only when approved by the
commissioner.

® ‘Each i insurance company issuing health
care liability insurance that meets the require-
ments of sub. (4) to any health care prov1der
permanently practicing or operating in this
state shall, at the times prescribed by the com-
missioner, file with the commissioner in a form
prescnbed by the commissioner a certificate of
insurance on behalf of the health care provider
upon original issuance and each renewal,

. (4) Such health care liability. insurance or
cash or surety bond shall be-in amounts of at
least $200,000 per claim and $600,000 per year.

«(5) While such health care liability insurance,
self-insurance or cash or surety bond approved

by the commissioner remains in force, the

health care provider, the providet’s estate.and
those conducting the provider’s business, in-
¢luding the provider’s health care liability insur-
ance carrier, are liable for-malpractice for no
more than $200,000 per claim and $600,000 per
year or the maximum liability limit for which
the provider is insured, whichever is higher if
the health care provider has met the requlre-
ments of this chapter.
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(5m) The limits set forth in sub. (5) shall
apply to any joint liability of a physician or
nurse anesthetist and his or her corporation or
partnership under s. 655.001 (8).

-{6) Whoever violates this section shall forfeit
to the state not more than $1,000 for each
violation. Each week of delay in compliance
with this section shall constitute a new viola-
tion. : The commissioner may demand and ac-
cept any forfeiture imposed under this section,
which shall be paid into the common school
fund. The commissioner may cause an action to
be commenced to récover the forfeiture in an
amount to be determined by the court. Before
an action is commenced, the commissioner may
compromise the forfeiture; after' the action is
commenced, the attorney general may compro-
mise the forfeiture.

(7) Health care providers permanently prac-
ticing or. operating in this state shall comply
with this section before exercising any rights or
privileges conferred by their health care provid-
ers’ licenses or certificates of registration. The
cornmissioner shall notify the board or agency
issuing 'such licenses or certificates of registra-
tion of each health care provider who has not
.complied with this section. The examining
board or agency issuing such licenses or certifi-
cates of registration may suspend, or refuse to

issue or to renew the license or certificate of

reglstratlon of any health care provider violat-
ing this section.
History: 1975 ¢. 37, 79, 199; 1977 c. 131; 1983 a. 158.
Insurer is liable under (5) up to policy limits. Patients
fl%%g)v” St. Paul Ins. Co. 116 W(2d) 537, 342 NW (2d) 693

655.24  Insurance policy forms. (1) No insurer
may enter into or issue any policy of health care
liability insurance until its policy form has been
submltted to and approved by the commis-
sioner,” The filing of a pohcy form by any
insurer with the commissioner for "approval
shall constitute, on the part of the insurer, a
conclusive and unquahﬁed acceptance of all
provisions of this chaptet, and an agreement by
it to be bound hereby as to any policy 1ssued by
1t to any health care provider.

(2) Every policy issued under this chapter
shall be deemed. concluswely to prov1de the
followmg

*(a) That the insurer agrees to pay in full ail
supplementary expenses incurred in the settle-
ment or defense of any claims and any settle-
ment, arbitration award or judgment imposed
against the insured under this chapter up to a
limit of no-less than $100,000 per claim and
$300,000 per year; and

(b) That any-termination of the policy by
cancellation or nonrenewal is not effective as to
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patients claiming against those covered by the
policy unless a written notice giving the date
upon which the termination is to become effec-
tive has been received by the commissioner and
the insured at least 10 days prior to the taking
effect of a cancellation or nonrenewal for non-
payment of premium or for loss of license or
certificate of registration and at least 60 days
prior to-the taking effect of a cancellation or
nonrenewal for any other reason.
History: 1975 c¢. 37; 1977 . 131.

655.245 Insurance policy limitations. (1) No
policy of health care liability insurance may
permit. a health care provider to reject any
settlement agreed upon between the claimant
and the insurer.

(2) A policy of health care liability insurance
may permit the insurer to make. payments for
medical expenses prior to any determination of
fault. Such payments are not an admission of
fault. Such payments may be deducted from
any judgment or arbitration award, but shall
not be repaid regardless of the judgment or
award. Nothing in this subsection shall restrict
the insurer’s right of comparative contribution
or indemnity in accordance with the laws of this
state.

History: 1975c¢. 37
655.25 Availability and effectiveness for
health care liability insurance. (1) No policy of
health care liability insurance written under the
provisions of s. 619.04 may be canceled or
nonrenewed except for nonpayment of preml-
ums unless the health care provider’s license is
revoked by the appropriate licensing board. A
health care provider whose license is revoked
shall:-be permitted to buy out in cases of a
¢laims-made policy.

‘History:~ 1975 ¢. 37.

' SUBCHAPTER IV
 PATIENTS COMPENSATION FUND

655.27 - Patients compensation” fund. (1)
FUND. Thereis ¢reated a patients compensation
fund for the purpose of paying that portion of a
medical malpractice claim which is in excess of
the limit expressed in s, 655.23 (5) and paying
future medical expense payments under s.
655.015. The fund shall provide occurrence
coverage for health care providers permanently
practicing or operating in this state. The fund
shall be ‘liable only for payment of claims
against health care providers permanently prac-
ticing or operating in this state who have com-
plied with this chapter and reasonable and
necessary expenses .incurred in payment of
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claims and fund administrative expenses. The
coverage provided by the fund shall begin July
1, 1975:

{2) FUND ADMINISTRATION AND OPERATION.
Management of the fund shall be vested with
the board of governors under's. 619.04 (3). The
commissioner shall either provide staff services
necessary for the operation of the fund or, with
the approval of the board of governors, con-
tract for all or part of these services.” Such a
contract is subject to s. 16.765, but is otherwise
exempt from subch. IV of ch. 16. The commis-
sioner shall adopt rules governing the proce-
dures for creating and implementing these con-
tracts before entering into the contracts. At
least annually, the contractor shall report to the
commissioner and to the board of governors
regarding all expenses incurred and subcon-
tracting arrangements. If the board of gover-
nois approves; the contractor may hire legal
counsel as needed to provide staff services. The
cost of contracting for staff services shall be
funded fr om the appropnatmn under s. 20.145
@ .

(3) Fegs. (a) Assessment. Each health care
pr ovider permanently practicing oroperating in
this state shall pay operating fees, which shall be
assessed based on the following considerations:

1. Past and prospective loss and expense
experience in different types of practice.

2, The prior loss experience of persons or
hospitals which resulted in payments of moneys
from the patients compensation fund.

" 3. Risk factors for persons who are semi-
retired or part-time professionals.

(b) Fees established. The commissioner, after
approval by the board of governors, shall by
rule set the fees under par. (a). This paragraph
does not impose liability on the board of gover-
nors for payment of any part of a fund deficit.

(¢) Collection and deposit of fees. Annual
fees under pars. (a) and (b) and future medical
expense payments specified for the fund shall be
collected by the commissioner for deposit into
the fund in a manner prescn'bed by the commis-
‘sioner by rule. -

-(d) Rule not effective; fees. If the rule estab-
hshlng fees under par.-(b) does not take effect
‘prior to June 2 of any fiscal year, the commis-
sioner may elect to collect fees as established for
the previous fiscal year. If the commissioner so
elects and the rule subsequently takes effect, the
balance for the fiscal year shall be collected or
refunded except the commissioner may elect not
to collect or refund minimal amounts.

(4) FUND ACCOUNTING AND AUDII. (a) Mon-
eys shall be withdrawn from the fund by. the
commissioner ‘only upon vouchers approved
and authorized by the board of governors.
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(b) All books, records and audits of the fund
shall be open to the general public for reason-
able inspection, with the exception of confiden-
tial claims information.

(c) Persons authorized fo receive deposits,
withdraw, issue vouchers or otherwise disburse
any fund moneys shall post a blanket fidelity
bond in an amount reasonably sufficient to
protect fund assets. The cost of such bond shall
be paid from the fund.

‘(d) Annually after the close of a fiscal year,
the board of governors shall furnish a financial
report to the commissioner. The report shall be
prepared in accordance with accepted account-
ing procedures and shall include the present
value of all claims reserves, including those for
incurred but not reported claims as determined
by accepted actuarial principles, and such other
information as may be required by the commis-
sioner. The board of governors shall furnish an
appropriate summary of this report to all fund
participants.

(e) Moneys held in the fund shall be invested
in_short-term fixed return interest-bearing in-
vestments by the board of governors through
the state investment board. Allincome derived
from such- investments shall be credited to the
fund.

(f) The board of governors shall submit a
functional and progtess report to the appropri-
ate committees.on insurance and health in both
houses of the legislature on or before March 1
of each year.

- (5) CLAIMS PROCEDURES. (a) 1. Any person
may file a claim for damages arising out of the
rendering of medical care or services within this
state against a health care provider covered
under the fund. A person filing a claim may
only recover from the fund if the fund is named
asa party in' the controversy.

2. Any person may file an action for damages
arising out of the rendering of medical care or
services outside this state against a health care
provider covered under the fund. A person
filing an action may only recover from the fund
if the fund is named as a party in the action or, if
the rules of procedure of the jurisdiction in
which the action is brought do not permit
including the- fund as a party, if the fund is
notified of the action within 60 days of service
of process on the health care provider. The
board of governors may extend this time limit if
it finds that enforcement of the time limit would
be prejudicial to the purposes of the fund and
would benefit neither insureds-nor claimants.

3. If after reviewing the facts upon which the
claim or action is based, it appears reasonably
probable that damages paid will exceed
$200,000, the fund may appear and actively
defend itself when named as a party in the
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controversy. In such action, the fund may
retain counsel and pay out of the fund attorney
fees and expenses including court costs incurred
in defending the fund. The attorney or law firm
retained to defend the fund shall not be retained
or employed by the board of governors to
perform legal services for the board of gover-
nors other than those directly connected with
the fund. Any judgment affecting the fund may
be appealed as provided by law. The fund may
not be required to file any undertaking in any
judicial action, proceeding or appeal.

(b) It shall be the responsibility of the insurer
or. self-insurer providing insurance or self-
insurance for a health care provider who is also
covered by the fund to provide an adequate
defense on any claim filed that may potentially
affect the fund with respect to such insurance
contract or self-insurance contract. The insurer
shall act in a fiduciary relationship with respect
to any claim affecting the fund. No settlement
exceeding $200,000, or any other amount which
could require payment by the fund, may be

agreed to unless approved by the board of

governors. -« -

(c).It shall be the respons1b111ty of'any health
care provider choosing to post bond or estab-
lish an escrow account under this chapter to
provide an adequate defense on any malpractice
claim filed that may potentially affect the fund.
The health care provider shall act in a fiduciary
relationship with respect to any claim affecting
the fund. No settlement exceeding $200,000, or
any other amount which could require payment
by the fund, may be agreed to unless approved
by the board of governors.

(d) A person who has recovered a final judg-
ment. or a settlement approved by the board of
governors against a health care provider who is
covered by the fund may file.a claim with the
board of governors to recover that portion of
such judgment or settlement which is in excess
of $200,000. . In the event the fund incurs
liability exceedmg $1,000,000 to any person
under a single claim the fund shall pay not more
than $500,000 per year from money collected
and paid into the fund under sub. (3) and
interest thereon until the claim has been paid in
full, and any attorney’s fees in connection with
such claim shall be similarly prorated. Payment
of not more than $500,000 per year includes
direct or indirect payment or commitment of
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moneys to or on behalf of any person under a
single claim by any funding mechanism.

() Claims filed against the fund shall be paid
in the order received within 90 days after filing
unless appealed by the fund. If the amounts in
the fund are not sufficient to pay all of the
claims, claims received after the funds are ex-
hausted shall be immediately payable the fol-
lowing vear in the order in which they were
received.

(6) INTEGRITY OF FUND. The fund shall be
held in trust for the benefit of insureds and
other proper claimants. The fund may not be
used for purposes other than those of this

chapter.
History: 1975 ¢. 37, 79, 199; 1977 ¢. 29, 131; 1979 c. 34,
194; 1981 ¢. 20; 1983 a. 27, 158.

SUBCHAPTER V
PATIENTS COMPENSATION PANELS
FUND

655.28 Patients compensation panels fund.
(1) CREATION OF THE FUND. There is created a
patients compensation panels fund to pay the
administrative expenses of patients compensa-
tion panels created under subch. II.

(2) FUND ADMINISTRATION AND OPERATION.
Management of the fund is vested with the
director.

(3) Fees. The fund is financed from fees
generated under ss. 655.14 and 655.21.

(4) FUND ACCOUNTING AND FINANCIAL RE-
PORTS. (a) Any person authorized to receive
deposits, withdraw moneys, issue vouchers or
otherwise disburse fund moneys shall post a
blanket fidelity bond in an amount reasonably
sufficient to protect fund assets. The cost of the
bond shall be paid from the fund.

(b) The state investment board shall invest
money held in the fund in short-term fixed
return interest-bearing investments. Allincome .
derived from these investments returns to the
fund.

(c) The director shall submit a report on the
operation of the patients compensation panels
and on the status of the fund to the presiding
officer of each house of the legislature on or

before March 1 of each year.
History: - 1983 a. 158.
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