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SUBCHAPTER I

TAXATION OF FOREST CROPLANDS

77.01 Purposes. It is the intent of this chapter
to encourage a policy of protecting from de-
structive or premature cutting the forest growth
in this state, and of reproducing and growing
for the future adequate crops through sound
forestry practices of forest products on lands
not more useful for other purposes, so that such
lands shall continue to furnish recurring forest
crops for commercial use with public hunting
and fishing as ‘extra public benefits, all in a
manner which shall not hamper the towns in
which such lands lie from receiving their just tax
revenue from such lands.

History: 1971 ¢ 215

Request by individual legislators and town or county
boards for delay in issuing orders.pursuant to ch 77, present

no-basis for withholding actions by the department. 61 Atty.
Gen 134

77.015 Lands in villages included. Sections
77.01 to 77.14 shall apply to villages for the
same purposes as specified in s. 77.01 and where
in such sections the words “town” or “towns”
appear they shall be substituted, for the pur-
poses of this section, by the words “village™ or
“villages,” respectively.
History: 1981 c. 390

77.02 Forest croplands. (1) PeritioNn. The
owner of an. entire quarter quarter section,
fractional lot or government lot as determined
by U.S. government survey plat, excluding pub-
lic roads and railroad rights-of-way that may
have been sold, may file with the department of
natural resources a petition stating that he
believes the lands therein described are more
useful for growing timber and other forest crops
than for any other purpose, that he intends to
practice forestry thereon, that all persons hold-
ing encumbrances thereon have joined in the
petition and requesting that such lands be ap-
proved as “Forest Croplands” under this chap-
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ter. Whenever any such land is encumbered by
a mortgage or other indenture securing any
issue of bonds or notes, the trustee named in
such mortgage or indenture or any amendment
thereto may join in such petition, and such
action shall for the purpose of this section be
deemed.the action of all holders of such bonds
or notes

(2) NOTICE OF HEARING, ADJOURNMENT. Upon
receipt of such petition the department of natu-
ral resources shall investigate the same and shall
file a listing of descriptions with the town chair-
man. For petitions received prior to May 1, the
department shall within the same calendar year
cause a notice that such petition has been filed
to be published as a class 3 notice, under ch.
985, in the newspaper having the largest general
circulation in the county in which the lands are
located, and notice by registered mail shall be
given to the town cletk of any town in which the
lands are located. Such notice shall contain the
name of the petitioner, a description of the
lands and a statement that any resident of or
taxpayer in the town may within 15 days from
the date of publication of the notice file a
request with the department. that it conduct a

public hearing on the petition. Upon receipt of

such a request the department shall conduct a
public hearing on the petition. The department
may conduct a public hearing on any petition
without a request, if it deems it-advisable to do
so.. Notice of the time and place of such hearing
and a description, in specific or general terms,
as the department deems advisable, of the prop-
erty requested to be approved as “Forest
Croplands” shall be given to persons making
the request, the owner of such land and to the
assessor of towns in which it is situated, by mail,
at least one weéek before the day of hearing. The
notice also shall be published as a class 1 notice,
under ch. 985, in a newspaper having general
circulation in the county in which such land is
located, at least one week before the day of the
hearing. Such hearing may be adjourned and
no notice of the time and place of such ad-
journed hearing need be given, excepting the
announcement thereof by the presiding officer
at the hearing at which the adjournment is had.

(3) DECISION, COPIES. After receiving all the
evidence offered at any hearing held on the
petition and after making such independent
investigation-as it sees fit the department shall
make its findings of fact and make and enter an
order accordingly. If it firids that the facts give
reasonable assurance that a stand of merchant-
able timber will be developed on such descrip-
tions within- a reasonable time, and that such
descriptions are then held permanently for the
growing of timber under sound forestry prac-
tices, rather.than for agricultural, mineral,
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shoreland development of navigable waters,
recreational, residential or other purposes, and
that all persons holding encumbrances against
such descriptions have in writing agreed to the
petition, the order entered shall grant the re-
quest of the petitioner on:condition that all
unpaid taxes against said descriptions be paid
within 30 days thereafter; otherwise the depart-
ment of natural resources shall deny the request
of the petitioner. If the request of the petitioner
is granted, a copy of such order shall be filed
with the department of revenue, the supervisor
of equalization, the clerk of each town and the
register of deeds of each county in which any of
the lands affected by the order are located. The
register of deeds shall record the entry, transfer
or withdrawal of all forest croplands in a suit-
able manner on the county records. The register
of deeds may collect recording fees under s.
59.57 from the owner. Any order of the depart-
ment relating to the entry of forest croplands
issued on or before November 20 of any year
shall take effect on January 1 of the following
calendar year, but all orders issued after No-
vember 20 shall take effect January 1 of the
calendar year following the calendar year in
which orders issued on or before November 20
would have been effective.

History: 1971 c. 215; 1975 ¢. 45; 1977 ¢. 29 5. 1647 (2);
1977 ¢. 418; 1983 a. 2755 15 (3)

In order to be eligible for entry under the forest crop law
the lands must be continuous or contiguous and 40 or more
acres in size 58 Atty. Gen 8.

77.03 Taxation of forest croplands. After the
filing of the order with the officers under s.
77.02 (3) the lands described therein shall be
“Forest Croplands”, on which taxes shall there-
after be payable only as provided under this
subchapter. The enactment of ss. 77.01 to
77.16, petition by the owner and the making of
the order under s. 77.02 (3) shall constitute a
contract between the state and the owner, run-
ning with the lands, for a period of 25 or 50
years at the election-of the applicant at the time
the petition is filed, unless terminated as pro-
vided in ss.-77.01 to 77.16, with privilege of
renewal by mutual agreement between the own-
er and the state, whereby the state.as an induce-
ment to owners and prospective purchasers of
forest croplands to come under ss. 77.01 to
77.16 agrees that until terminated as provided
inss. 77.01 to 77.16, no change in or repeal of ss.
77.01 to 77.16 shall apply -to any land then
accepted as forest croplands, except as the de-
partment of natural resources and the owner
may expressly agree in writing. If at the end of
the contract period the contract is not renewed
by mutual consent, then the merchantable tim-
ber on the land shall be estimated by an estima-
tor jointly agreed upon by the department of
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natural resources and the owner, and if the
department and the owner fail to agree on an
estimator, the judge of the circuit court of the
district.in which the lands lie shall appoint a
qualified forester, whose estimate shall be final,
and the cost thereof shall be borne jointly by the
department of natural resources and the owner;
and the 10% severance tax paid on the stump-
age thereon in.the same manner as if said
stumpage had been cut. The owners by. such
contract consent that the public may hunt and
fish on the lands, subject to such rules as the
department of natural resources prescribes reg-
ulating hunting and fishing. :

History: 1971 ¢. 215; 1979 c. 89

This section creates right of access across owner’s non-

enrolléd lands to reach owner’s landlocked enrolled lands for
purposes of hunting and fishing. 71 Atty. Gen. 163.

77.04 Taxation. (1) Tax roLL. The cletk on
making up the tax roll shall enter as to each
forest cropland description in a special column
or some other appropriate place in such tax roll
headed by the words “Forest Croplands” or the
initials “F C.L.”, which shall be a sufficient
designation that such description is subject to
this chapter. Such land shall thereafter be
assessed and be subject to review under ch. 70,
and such assessment may be used by the depart-
ment of revenue in the determination of the tax
upon withdrawal of. such lands as forest
croplands as provided in s. 77.10 for entries
prior to 1972. The tax upon withdrawal of
descriptions. entered as forest croplands after
December 31, 1971, may be determined by the
department of revenue by multiplying the last
assessed value of the land prior to the time of
the entry by-an annual ratio computed for the
state under sub. (2) to establish the annual
assessed value of the description. No, tax shall
be levied on forest croplands except the specific
annual taxes as provided, except that any build-
ing located on forest cropland:shall be assessed
as personal property, subject to all laws and
regulations for the assessment and taxation of
general property. ‘ :

(2) TAX PER.ACRE; PAYMENT; PENALTY. The
“acreage share” shall be computed at the rate of
10 cents per acre ‘on all lands entered prior to
1972. On all lands entered after December 31,
1971, the “acreage share” shall be computed
every 10-years to the nearest cent by the depart-
ment of revenue at the rate of 20 cents per acre
multiplied by a ratio using the equalized value
of the combined residential, commercial, manu-
facturing, agricultural, swamp, or waste.and
productive forest land classes under s. 70.32 (2)
within the state in. 1972 as the denominator, and
using equalized value for these combined land
classes in 1982 and every 10th year thereafter as
the numerator. All owners shall pay to the
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taxation district treasurer the acreage share on
each description on or before the last day of
February, except that if the owner pays general
property taxes in instalments the acreage share
shall be paid in full with the first instalment of
the owner’s general property taxes. If the
acreage share is not paid when due to the
taxation district treasurer it shall be subject to
interest and penalty as provided under s. 74.80
from the preceding January 1. These lands shall
be returned as delinquent and sold for delin-
quent taxes as provided for the sale of lands for
taxes but no bid shall be received for the sale
except from the county, and the county shall
not be liable to the taxation district for any
amount except the acreage share subsequently
paid by the owner. After 3 years from the sale
of any tax certificate acquired by the county
under this subsection, the county clerk shall
promptly take a tax deed under s. 75.36, except
that county board authorization shall not be
required. On taking such deed the county clerk
shall certify that fact and specify the descrip-
tions to-the department of natural resources.

(3) APPORTIONMENT OF FOREST CROPLAND IN-
coME. Out of all moneys received by any town
from any source on account of forest croplands
in such town, the town treasurer shall on or
before November 15 pay 20% to the county
treasurer and retain the remainder.

History: 1971 ¢.215;1975¢.39,211; 1977 ¢c. 418; 1981 ¢.
20, 167, 391; 1983 a 275 s. 15 (8); 1983 a. 405, 538

77.05 State contribution. (1) CERTIFICATION.
On or before April 20 the county treasurer of
each county containing forest croplands shall
certify to the department of natural resources
for each owner the legal description in each
town on which the owner has paid the acreage
share pursuant to s. 77.04 (2), and also on
acreage share previously returned delinquent
and subsequently paid, except on lands on
which an order of cancellation has been issued
by the department of natural resources pursu-
ant to s. 77.10.(1).

“(2) PAYMENT. As soon after receipt of the
certification of the county treasurer as feasible,
the department of natural resources shall pay to
each town treasurer on each description as
certified under sub. (1), from the appropriation
under s. 20.370 (4) (ar), the sum of 20 cents per
acre.

History: 1971 ¢. 215; 1975¢. 395. 734, 1977 ¢. 29 s 1656
(38); 1977 ¢ 418; 1979.¢ 34 5 2102 (39) (a)

77.06 Forestation. (1) CUTTING TIMBER REGU-
LATED. No person shall cut any merchantable
wood products on any forest croplands where
the forest crop taxes are delinquent nor until 30
days after the owner has filed with the depart-
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ment of natural resources a notice of intention
to cut, specifying by descriptions and the esti-
mated amount of wood products to be removed
and the proportion of present volume to be left
as’ growing stock inthe area to be cut. The
department of natural resources may require a
bond executéd by some surety company li-
censed in this state or other surety for such
amount ds may reasonably be required for the
payment to the departiment of natural resources
of the severance tax hereinafter provided. The

~department, after examination of the lands
specified, may' prescribe the amount of forest
products to be removed. Cutting in excess of the
amount prescribed shall render the owner liable
to double the severance tax prescribed in s.
77.06 (5) and subject to cancellation under s.
71.10. Merchantable wood products include all
wood products except wood used for fuel by the
owner. ‘

(2) APPRAISAL OF TIMBER, ZONES. Fach year
the department of natural resources, at the time
and place it shall fix and after such public notice
as it deems reasonable, shall hold a public
hearing. After the hearing the department shall
make and file, open to public inspection, a
determination of the reasonable stumpage val-
ues of the wood products usually grown in the
several towns in which any forest croplands lie.
A public hearing under this section shall be held
prior to. August 1 of each year and the determi-
nation of stumpage values made by the depart-
ment of natural resources shall take effect on

November 1 of that year. -If the department of

natural resources finds there is a material vari-
ance in the stumpage values in the different
localities, it may fix separate zones and deter-
mine the values for each zone.

(3) REVALUATION." As to any locality or zone
in which the department of natural resources
deems there has been no material variance from
the preceding year in stumpage values, it may
omit.to make any new valuation in any year, in
which event the last preceding valuation shall
continue in force until changed in a succeeding
year.. .

(4) CuTTING REPORTED. Within 30 days after
completion of cutting on any land description,
but not more than one year after filing of the
notice of‘intention to cut, the owner shall trans-
mit to the department of natural resources on
forms provided by the department a written
statement of the products so cut, specifying the
variety of wood, kind of product, and quantity
of each variety-and kind as shown by the scale
or measurement thereof made on the ground as
cut, skidded, loaded, delivered, or by tree scale
certified by a qualified forester when stumpage

is sold by tree measurement. The department of
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natural resources may accept such reports as
sufficient evidence of the facts, or may either
with or without hearing and notice of time and
place thereof to such owner, investigate and
determine the fact of the quantity of each vari-
ety and kind of product so cut during said
periods preceding such reports.

(5) TAX LEVY ON RIGHT TO CUT TIMBER. The
department of natural resources shall assess and
levy against the owner a severance tax on the
right to cut and remove wood products covered
by réports under this section, at the rate of 10%
of the value of the wood products based upon
the stumpage value then in force. Upon making
the assessment, the department of natural re-
sources shall mail a duplicate of the certificate
by registered mail to the owner who made the
report of cutting at the owner’s last-known
post-office address. The tax assessed is due and
payable to the department of natural resources
on the last day of the next calendar month after
mailing the certificate.  The proceeds of the tax
shall be paid into the forestry account of the
conservation fund for distribution under s.
77.07(3)." ;

History: 1971 ¢. 215; 1977 ¢ 29,224,

77.07 Severance tax. (1)’LIABILITY FOR TAXES,
LIENS. The owner of'theland shall be personally
liable for any severance tax because of any
wood products cut therefrom, which tax shall
also bé a lien on such wood products wherever
situated and in whatever form, or if mingled
with other products, then on the common mass,
until paid, while in the possession of such own-
er, or of any other person than a purchaser for
value without notice in the' usual course of
business.

(2) PENALTY, COLLECTIONS. If any severance
tax remain unpaid for 30 days after it becomes
due, there shall then be added a penalty of 10%,
and such tax and penalty shall thereafter draw
interest at the rate of one per cent per month
until paid. At the expiration of said 30 days the
department of natural resources shall report to
the attorney general any unpaid severance tax,
adding said penalty, and the attorney general
shall thereupon proceed to collect the same with
penalty and interest by suit against the owner
and by attachment or other legal means to
enforce ‘the lien and by action on-the bond
mentioned in s. 77.06 (1), or by any or all such
means. :

" (3) DISTRIBUTION OF SEVERANCE TAX. All sev-
erance taxes collected under this chapter shall
be distributed as follows: The state shall rétain
an amount equal to the total acreage payments
on the lands to which the severance taxes relate,
made by the state under s. 77.05, and all penal-
ties imposed under sub. (2) and s. 77.06 (1), and
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the balance shall be paid to the town treasurer
to be apportioned as provided in s. 77.04 (3).
History: 1971 c. 215;1977 ¢. 29,

77.08 Supplemental severance tax. At any
time within one year after.any cutting should
have been reported, the department of natural
resources after due notice to the owner and
opportunity to be heard, and on evidence duly
made a matter of record, may determine
whether the quantity of wood products cut
ffom any such land, did in fact substantially
exceed the amount on which the severance tax
theretofore levied was based, and if so shall
assess a supplemental severance tax which, in all
respects, shall have the same force and effect as
the former severance tax, except only it shall not
be a lien on any property the title of which has
passed to a purchaser for value without notice.

77.09 False reports, penalties. Any person
who fails to report or shall intentionally make
any falsé statement or report to the department
of natural resources required by s. 77.06 shall be
guilty of a misdemeanor, and imprisoned in the
county jail for not exceeding one year or fined
not exceeding $1,000, or both: "

77.10° Withdrawal of forest croplands. (1) IN-
VESTIGATIONS, REFUNDS, FORFEITURES. (a) The
department of natural resources shall on the
application of the department of revenue or the
owner of any forest croplands or: the town
board of the town in which said lands lie and
may on its own motion at any time cause an
investigation to be made and hearing to be had
as to whether any forest croplands shall con-
tinue ‘under this chapter. If on such hearing
after due notice to and opportunity to be heard
by the deépartment of revenue, the town and the
owner, ‘the department of natural resources
finds that any such lands are not meeting the
requirements set forth in s. 77.02 or that the
owner has made use of the land for anything
other than forestry or has failed to practice
sound forestry on the land, the department of
natural resources shall cancel the entry of such
description and issue an order of withdrawal,
and the owner shall be liable for the tax and

penalty under sub. (2). Copies of the order of

withdrawal specifying the description shall be
filed by the department of natural resources

with all officers designated to receive copies of

the order of entry and withdrawal and this
chapter shall not thereafter apply to the lands
withdrawn, except s. 77.07 so far as it may be
needed to collect any previously levied sever-
ance or supplemental severance tax. If the
owner shall not repay the amounts on or before
the last ‘day of February next succeeding the
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return of such lands to the general property tax
roll as provided in sub. (4), the department of
natural resources shall certify to the county
treasurer the descriptions and the amounts due,
and the county treasurer shall sell such lands as
delinquent as described in s. 77.04 (2). When-
ever any county clerk has certified to the taking
of tax deed under s. 77.04 (2) the department of
natural resources shall issue an order of with-
drawal as to the lands covered in such tax deed.
Such order may also be issued when examina-
tion of tax records reveals prolonged delin-
quency and noncompliance with the require-
ments of s. 77.04 (2):

(b) Whenever any owner of forest croplands
conveys such land he shall, within 10 days of the
date of the deed, file with the department of
natural resources on forms prepared by the
department a transfer of ownership signed by
him and an acceptance of transfer signed by the
grantee certifying that he intends to continue
the practice of forestry on such land. The
department of natural resources shall immedi-
ately issue a notice of transfer to all officers
designated to receive copies of orders of entry
and withdrawal. - Whenever a purchaser of
forest croplands declines to certify his intention
to continue the practice of forestry thereon,
such ‘action shall constitute cause for cancella-
tion of entry under par. (a) without hearing

(2) ELECTION TO WITHDRAW LANDS. (a) Any
owner of forest croplands may elect to-with-
draw all or any of such lands from under this
subchapter, by filing with the department of
natural resources a declaration withdrawing
from this subchapter any description owned by
such person which he or she specified, and by
payment by such owner to-the department of
natural resources within 60 days the amount of
tax .due as determined by the department of
revenue under s. 77.04 (1) with simple interest
thereon at 12% per year, less any severance tax
and supplemental severance tax or acreage
share paid thereon, with interest computed ac-
cording to the rule of partial payments at the
rate of 12% per year. The exact amount of the
tax shall be -determined by the department of
revenue after hearing and upon due notice of all
parties interested, but when the tax rate or
assessed .value ratio of the current year has not
been determined the rate of the preceding tax
year may be used. On receiving such payment
the department of natural resources shall issue
an order of withdrawal and file copies thereof
with the department of revenue, the supervisor
of equalization, the clerk of the town and the
register of deeds of the county in which the land
lies. The land shall then cease to be forest
croplands.
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(b) Upon receipt of any taxes under this
section by thé state, the department of natural
resources shall first deduct all moneys paid by
the state on account of the lands under s. 77.05
with interest on the moneys computed accord-
ingto the rule of partial payments at the rate of
interest paid under par. (a) by the person with-
drawing such lands. The department shall
within 20 days remit the balance to the town
treasurer who shall pay 20% to the county
treasurer and retain the remainder.

{4) TAXATION AFIER WITHDRAWAL. When
any description ceases to be a part of the forest
croplands, by virtue of any order of withdrawal
issued by the department of natural resources,
taxes thereafter levied thereon shall be payable
and collectrble as if such description had never
been under this chapter.

_History: 1971 ¢. 215; 1975 ¢ 39 s. 734; 1977 ¢. 29, 201,
447, 1979 ¢. 1105, 60 (13); 1983'a.275s 15(3)

77.11  Accounts of department of natural re-
sources The department of natural resources
shall keep a set of forest croplands books in
which shall. -always appear as to each descrip-
tion in each town contarmng any forest
croplands, the amount of taxes paid by the state
to-the town and received by the state from the
owner:,

the conservation fund. .
. Histoxy: 1977 ¢ 29.

77.12 - Review offindings, venue. Any finding
of fact made under this chapter after due notice
and hearing shall be final and conclusive, except
and unless set aside or modified by the judg-
ment of the circuit court for either Dane county,
or of the county in which.the land lies in either
.of ‘which action maybe brought for that pur-
pose, within thirty days after the making of the
finding sought to be reviewed: - .

77.14 - Forest croplands information, protec-
tion, appropriation. The department of natural
resources shall publish and distribute informa-
tion regarding the method of taxation of forest
croplands-under this chapter, and -may employ
a fire warden in‘charge of fire ‘prevention in
forest croplands. -~ All "actual and necessary
expenses incurred by the department of natural
Tesources or by the department of revenue in the
performance of their duties under this chapter
shall be paid from the appropriation made in s.
20.370 (1) (mu) upon certification by the de-
partment incurring such expenses. .

History: 1975¢.39s, 734; 1977¢ 295, 1656 (38); 1979 ¢
32,1979 ¢ 34's. 2102 (39) (a)

All tax- payments shall be paid out of
and recerpts credited to the forestry account of
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77.16. "Woodland tax law. (1) In this section
“department” means the department of natural
resources.

(2) The owner of 10 acres or more may file
with the department an application setting forth
a description of the lands which the owner
desires to place under the woodland tax law and
on which land the owner will practice forestry
Applications received prior to May 1 each cal-
endar year shall be processed for entry by
November 20 of that calendar year. Lands
which include an entire quarter-quarter section,
fractional lot or government lot as determined
by U.S. government survey plat, excluding pub-
lic rodds and railroad rights-of-way that may
have been sold, are not eligible for entry. Lands
within recorded plats or'the incorporated limits
of cities or vrllages arenot eligible for entry, but
lands subject to a woodland tax law agréement
located in a town which incorporates as a city

after the agreement was entered into remain in

effect. Lands on which an improvement is
located having an assessed value in itself are not
eligible for entry.

(3) Upon filing of such apphcatron the de-
partment shall examine the land, and if it finds
that the facts give reasonable assurance that the
woodland is suitable for the growing of timber
and other forest products and the lands are not
more useful for other purposes and the land-
owner agrees to follow an approved manage-
ment plan the department shall enter an order
approving. the application. A copy of such
order shall be -forwarded to the owner of the

land, tothe supervisor of equalization of the

district wherein the land is located, to the clerk
and the assessor of the town and to the clerk
and register of deeds of the county wherein the
land. is located. The register of deeds shall
record the entry and declassification of wood-
land tax lands in a suitable .manner on the
county record. The register of deeds may collect
recording fees under s. 59.57 from the owner,

" (4) The application of the owner of the land,
the signed management plan and the filing of
the-order by the department shall constitute a
contract, running with the land, for a period of
15 years, unless terminated as provided in this
section. Any order issued on or before Novem-
ber 20 of any year shall take effect on January 1
of the following calendar year, but all orders
issued after November 20 shall take effect Janu-
ary | of the calendar year following the calendar
year in.which orders issued on or before No-
vember 20" would have been effective.  Any

-contract under this section may be renewed by

mutual consent of the parties at the end of its
term, notwithstanding the fact that the town-in
which the land subject to the contract is located
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was incorporated as a city during the term of the
contract. If at theend of 15 years the contract is
not renewed. by mutual consent, the land is
declassified and shall be removed from the
provisions of this section. ,

(5) The assessor shall reduce the total as-
sessed valuation of each description by an
amount equal to the assessed value of the acre-
age entered. The local assessor in preparing the
assessment roll shall show the acreage for each
owner covered under this section in'a column
designated by the words “Wood]and T ax Law”
or the initials “WTL".

(6) The owner shall be liable and shall pay to
the taxation district or city treasurer a tax
computed at the rate of 20 cents per acre on all
lands entered prior to 1977. All owners shall
pay that tax on or before the last day of Febru-
ary, except that if the ownet pays general prop-
erty taxes in instalments the tax shall be paid in
full with . the first installment of the owner’s
general property taxes. On all lands entered or
renewed after December 31, 1976, the rate shall
be 40 cents per acre through 1982. In 1982 and
at 10- -year intervals thereafter the per acre rate
shall-be recalculated using the method specified
ins.. 77 04 (2) and rounded to the nearest cent
Such acreage tax shall be subject.to collection in
the same manner as is the forest croplands-tax
under's. 77.04 (2).

(7). The owner of the land shall follow the
management -plan: and shall prohibit grazing
and burning onlands entered-under: the wood-
land tax law: The management plan may be
revised by the owner with the consent of the
department. The department may at'any time
cause an intvestigation to be made as to whether
lands may continue to be classified underthis
section. If'the department finds that the owner
has not complied with thé law, or if the land is
no longer used for forestry purposes, it shall
issue an order ‘removing the land from the
woodland tax law classification. An ownermay
elect to withdraw lands from under this section

by filing with the department a declaration of

withdrawal for any entire entty. Contracts
under the woodland tax law shall be conveyed

with the land to the'new owner. ‘Conveyanee of

lands resulting in partition of the lands under a
woodland tax law contract shall be cause for
declassification. Any’ declassification order is-
sued on' or.before November 20 of any year
shall take effect on January 1 of the following
calendar - year ‘but “all' déclassification orders
issued after November 20 shall take effect Janu-
ary 1 of the calendar year following the calendar
year in which declassification orders issued on
or before November 20 would have been effec-
tive. "‘A-copy of the declassification order shall
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be sent to the.owner of the land, to the supervi-
sor of equalization of the district wherein the
land is located, to the clerk and the assessor of
the town or city, and to the clerk and register of
deeds of the county wherein the land is located.

(8) The owner, town board or county board
may petition the department for a public hear-
ing to take testimony and hear evidence on
whether lands shall be entered under this sec-
tion. An owner, town board, city council or
county board may petition the department for a
public hearing on whether lands should be
continued under this section. Upon the filing of
a petrtron the department shall set the matter
for public hearing at such time and place as it
sees fit, but not later than 90 days from the date
of filing of the petition. The department shall
give 30 days’ written notice of the hearing to the
petitioners. The hearing may be adjournéd for
60 days. The presiding officer at the hearing
may be an employe of the department .desig-
nated by the department to conduct the
hearifg,

(9) After hearrng all the evrdence and after
making - such. independent investigation as it
sees fit the department shall make its findings of
fact and make and enter an order within 60 days
after the.final adjournment of the hearing,
Copies of the order shall be forwarded to the
owner of the land, to the supervisor-of equaliza-
tion of the district wherein the land is located, to
the clerk and the assessor of the town or city, to
the county clerk and register of deeds and to the
petitioner if not included above.

(10) The department shall furnish appropn-
ate forms to thé owners of lands interested in
entry of lands under the woodland tax law.

_{11) On declassification as a result of actions
under sub. (7) the owner shall be.liable for
payment of a penalty to the town or city trea-
surer. The payment shall be calculated by the
department at a rate of one percent of the
average full value per acre of the productive
forest land classes, under s. 70.32, in the year
before declassification in the county where the
land is-located, for each acre for each year the
acreage remained under the provisions. of this
section. . The full value of the productive forest
land classes shall be determined each year by the
department -of revenue. - The department shall
notify the town: or city clerk. of the amount of
the penalty together with the order-of declassifi-
cation. The penalty shall be included in the
owner’s next tax bill. - . -

" (12) The owner shall not be liable for pay-
ment of a penalty if declassification is a result of
the owner’s failure or refusal to renew the
contract at the end of the contract period.
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* (13) Any decision made by-the department
under this section is subject to review under ch.

2217. ,
History: 1975 ¢ 226; 1977 c. 29 s 1647 (2); 1977 ¢. 418;
1983 a. 275 5. 15 (7); 1983 a. 405, 417, 538

Detached parcels of less than 40 acres are eligible for entry
under the woodland tax law. 58 Atty. Gen 8

SUBCHAPTER II
REAL ESTATE TRANSFER FEE

77.21 Definitions. In this subchapter:

(1) “Conveyance” includes deeds and other
instruments for the passage of ownership inter-
ests in real estate, including contracts and as-
signments of a vendee’s interest therein but
excluding easements, wills or leases.

(2) “Register” means the register of deeds for
the county in which particular real estate is
located. - ‘

(3) “Value” means:

(a).In the case of any conveyance not a gift,
the amount of the full actual consideration paid

therefor or to be paid, including the amount of

any lien or liens thereon; and

(b) In case of 4 gift, or any deed of nominal
consideration or any exchange of properties,
the estimated price the property would bring in
an open market and under the then prevailing
market conditions in a sale between a willing
seller and a willing buyer, both conversant with
the property and. at prevailing general price
levels.

History: 1971 ¢. 150

77.22 Imposition of real estate transfer fee.
(1) CoNVEYANCE. There is imposed on the gran-
tor of real estate a real estate transfer fee at the
rate of 30 cents for each $100 of value or
fraction thereof on every conveyance not ex-
empted or excluded under this subchapter. This
fee shall be collécted by the register at the time
the instrument of conveyarice is submitted for
recording. - At the time of submission the
grantee or his or her duly authorized agent or
other person acquiring an ownership interest
under the ‘instrument shall execute a return,
signed by both grantorand grantee, in the form
the secretary. prescribes setting forth the value
of ‘the- ownership “interest transferred by the
instrument, the amount of the fee payable and
other information-that the secretary requires.
The register shall enter the fee paid on the face
of the deed or other instrument of conveyance
before - recording, and submission of a com-
pleted real estate transfer return and collection
by the register of the fee shall be prerequisites to
acceptance of the: conveyance for recording.
The register shall have no duty to determine
either the correct value of the real estate trans-
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ferred or the validity of any exemption or
exclusion claimed.. If the transfer is not subject
to a fee as provided in this subchapter, the
reason for exemption shall be stated on the face
of the conveyance to be recorded by reference to
the proper subsection under s. 77.25. All re-
turns related to conveyances exempt from the
fee need not report the value of the ownership
transferred except conveyances exempt under
ss. 77.22 (2) (a) and 77.25 (8).

(2) LAND CONTRACI. (a) No fee shall be
imposed on the recording of an original land
contract or an instrument evidencing the exis-
tence of a land contract. At the time of submis-
sion of the land contract or instrument evidenc-
ing the existence of a land ‘contract, the vendee
or the vendee’s duly authorized agent shall
éxecute a return signed by both the vendee or
vendor setting forth the value of the ownership
interest transferred by the instrument. The
return shall be in the form the secretary
prescribes. The return shall be a prerequisite to
acceptance by the register for recording, and the
vendor ‘and the vendee shall sign the return.
The register shall enter the date of recording on
the form. By the [5th day of the month
following the close of the month in which the
land: contracts were recorded, the register shall
send the returns to the department of revenue.

(b) The fee imposed by this subchapter shall
be due at the time of submission for recording
of the deed or other instrument executed in
fulfillment of a land contract-and shall be

collected and noted as under sub. (1).
History: 1971 ¢. 150; 1977 ¢.-29; 1981 ¢ 20

77.23 Disposition of fees and returns; confi-
dentiality. (1) On or before the 15th day of each
month the register shall submit -to the county
treasurer transfer fees collected together with
the returns filed in the office during the preced-
ing month for the treasurer’s transmission to
the department of revenue under s. 77.24. The
department. shall distribute information from
the returns, and a copy of each return, to local
assessors.. ; ,
. {2) The returns filed under this subchapter
shall be deemed privileged information, for use
in any proceeding involving the amount of the
requisite fee or for use of the department,
county real property listers under s. 70.09 and
local assessors or their agents or employes and
of .governmental .agencies acquiring real prop-
erty for public purposes; but in a condemnation
proceeding or an appeal from an assessment of
real property, returns shall be open to inspec-
tion by the property owner or agent.

(3) The local assessor shall permit the inspec-
tion of all returns filed under this subchapter for
property within any local unit of government
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for which property taxes are levied by the chief
elected official, or a person designated by the
official, of that unit upon the adoption of a
resolution by the governing body of the. unit
directing the official to inspect the returns for
the purpose of reviewing the basis upon which
equalized values were established by the depart-
ment of revenue under s. 70.57. The official or

designee shall maintain the confidentiality of

the returns.
History: 1975< 338, 421 1979 ¢ 153 .

77.24 Division of fee. Twenty percent of all
fees collected under this subchapter shall be
retained by the county and the balance shall be
transmitted to the state. Remittances shall be
made. monthly by the county treasurers to the
department of revenue by the 15th day of the
-month following the close of the month in
which the fee was collected. The remittance to
the department shall be accompanied by the
returns executed under s, 77.22.
History: . 1977 ¢ 29; 1981 ¢. 20

77.25 ,Exemptiqhs from fee. The fees imposed
by this subchapter do not apply to a
conveyance:

- (1) Prior to October 1, 1969

(2) To the United States or to this-state or to

any instrumentality, agency or subdivision of

-either. -

(3) Which, executed for nominal, inadequate
or no consideration, confirms, corrects or re-
forms a conveyance previously recorded. -

- (4) On sale for delmquent taxes or
assessments

“(5) On’ partmon

(6) Pursuant to mergers of corporatlons

(7) By a subsidiary corporation to its parent
for no consideration, nominal consideration or
in sole consideration of cancellation, surrender
-or transfer of capital stock between parént and
subsidiary corporation

{8) Between husband and w1fe or.parent and
child.for nominal or no consideration.

(9) Between agent and principal or trustee
and beneficiary without actual consideration.

(10) 'Solely in order to provide or release
security for'a debt or obhgatlon except as
required by s. 77.22 (2) (b).

(11) By will, d_escent or sur\(lvorshlp”

(12). Pursuant to.or in lieu of condemnation.

_.(13).0f real estate having a value of $100 or
less. L . ‘ .
History: 1971 ¢. 150
77.255 Exemptions from return. No return is
required with respect to conveyances. exempt
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under s. 77.25 (1), (2), (4) or (11) from the fee
imposed under s. 77.22.
History: 1983 a 27

77.26 Powers of investigation, additional
fees, refunds, penalties. (1) The department of
revenue may examine any records of any party
to a conveyance to determine the real estate
transfer fee due and the accuracy of the return
submitted.

(2) If the department of revenue determines
that the amount of the real estate transfer fee
reported was in error or that an exemption was

‘improperly claimed, the department shall com-

pute the additional transfer fee to be paid by, or
the amount of the overpayment of transfer fee
to be refunded to, the grantor.

(3) All additional assessments-and claims for
refund are subject to the applicable notice pro-
visions and procedures for review, final deter-
mination and collection provided for additional
income tax assessments and claims for refund
under ch. 71. ,

.(4) The department of revenue shall collect

‘additional real estate transfer fees and divide

the amount collected with the appropriate
county in the proportion under s. 77.24.

(5) In the case of overpayment of transfer fees
by any grantor under sub. (2), the department
of revenue shall cértify the overpayment to the
department of administration for payment of
the refund to the grantor.

(6) The department of revenue shall -notify
the appropriate county treasurer of any refund
paid by the state, and the appropriate county
treasurer shall increase the county’s next pay-
ment to the state to reimburse the state for the
county’s share of the refund.

(7) No person may make additional assess-
ments of transfer fees or claim a refund of excess
transfer fees paid after 4 years have elapsed
from the date the transfer fee was due under s.
77.22.

(8) If the department of revenue determines

that the value reported on the return under s.

77.22 is understated by 25% or more or that an
exemption  was improperly claimed under s.
77.25, the department shall assess and collect a
penalty of 825 or 25% of the additional fee due,
whichever is greater, in the manner that addi-

tional transfer fees are collected.. .
- ‘History: /

1983 a. 27

77.27 Penally for falsifying value. Any per-
son who intentionally falsifies value on a return
required to be filed under this subchapter may
for each such offense be fined not more than
$1,000 or imprisoned in the county jail not more
than one year, or both.
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- This section is violated when value is intentionally falsified
on a Wisconsin real estate transfer return. Falsely declaring a
transfer as a sale when it is in fact a gift does not constitute a
violation, nor will it support the issuance of a false swearing
complamt under 946.32, but it may constitute a gift tax
avoidance in violation of 72.86 (6). 62 Atty. Gen 251

77.28 Refund of fees erroneously paid.
Upon the filing of an amended return, fees
erroneously overpaid .or underpaid under this
subchapter shall be refunded by the county
treasurer or shall be remitted to the county
treasurer. If 80% of the erroneous fee has been
remitted to the state the county treasurer shall
adjust thé next payment to the state by an
amount equal to the excess payment. If addi-
tional money is remitted to the county trea-
surer, at the time of the next payment to the
state the county treasurer shall remit 80% of the
additional money to the state.
History: 1981 ¢. 20

77.29 Fee for recording. In any county in
which the register of deeds is compensated on a
fee basts, the county shall pay him an additional
amount equal to 25% of the recording fees for
.all deeds or other instruments conveying real
estate evidencing transfers subject to fee under
this subchapter.

77.30 Rules. The secretary of revenue may
adopt, pursuant.to ch. 227, such rules as he
-deems necessary in the administration of this
subchapter and may proceed under s. 73.03 (9)
to enforce its provisions.

SUBCHAPTER Il

GENERAL SALES AND USE TAX

77.51 .Definitions. Except where the context
requires otherwise, the definitions given in this
section govern the construction of terms in this
subchapter.

(1) “Sales tax” means the tax imposed by s.
71.52. ,
2) “Use tax” means the tax imposed by s.
77:53. - C

(3) “Person” includes any natural person,
firm, partnership, joint. vénture, joint ‘stock
company, association, public or private corpo-
ration, the United States, the state of Wiscon-
sin, including any unit or division thereof, any
county, city, village, town, municipal utility,
municipal power district or other governmental
unit, cooperative, estate, trust, receiver, execu-
tor; administrator, any other fiduciary, and any
representative appointed by order of any court
or otherwise acting:-on behalf of others.

(4) “Sale”, “sale, lease or rental”, “retail
sale”, “sale at retail”, or equivalent terms in-
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clude any one or all of the following: the trans-
fer of the ownership of, title to, possession of, or
enjoyment of tangible personal property or
services for use or consumption but not for
resale as tangible personal property or services
and includes:

(a) Any sale at an auction in respect to
tangible personal property which is sold to a
successful bidder. The proceeds from the sale of
property sold at auction which is bid in by the
seller and on which title does not pass to a new
purchaser shall be deducted from the gross
proceeds of the sale and the tax paid only on the
net proceeds:

(b) The furnishing or distributing of tangible
personal property or taxable services for a con-
sideration by social clubs and fraternal organi-
zations to their members or others

(c) A transaction whereby the possession of
tangible personal property is transferred but the
seller retains the title as security for the payment
of the price.

(d) The delivery in this state of tangible
personal property by an owner or former owner
thereof or by a factor, or agent of such owner,
former owner or factor, if the delivery is to a
consumer or person for redelivery to a con-
sumer, pursuant to-a retail sale made by a
retailer not engaged in business in this state
The person making the delivery shall include
the retail selling price of the property in his
gross receipts.

(f) The furnishing, preparmg or serving for
consideration of food, meals, confections. or
drinks.

(2) A sale of tangible personal property to a
contractor or subcontractor for use in the per-
formance of contracts with the United States or
its instrumentalities for the construction of im-
provements on or to real property.

(h) A transfer-for a consideration of the title
or possession of tangible personal property
which has been produced, fabricated or printed
to the special order of the customer or of any
publication.

(i) Sales of building matenals supphes and
equipment to owners, contractors, subcontrac-
tors or builders for the erection of buildings or
structures or the alteration, repair or improve-
ment of real property. Such transactions are
deemed retail sales in whatsoever quantity sold.

()) The granting of possession of tangible
personal property by a lessor to a lessee, or to
another person at the direction of the lessee
Such a transaction is‘deemed a continuing sale
in this state by the lessor for the duration of the
lease as respects any period of time the leased
property is situated in this state, irrespective of
the time or place of delivery of the property to
the lessee or such other person.
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(k) Any sale of tangible personal property to
a purchaser even though such property may be
used or consumed by some other person to
whom such purchaser transfers: the tangible
personal property without valuable considera-
tion, such as gifts, and advertising specialties
distributed gratis apart from the sale of other
tangible personal property or service.

(L) Transfers by a service provider of tangi-
ble personal property in conjunction with but
not incidental to the selling, performing or
furnishing of any service, and transfers by a
service provider selling, performing or furnish-
ing services under s. 77.52 (2) (a) 7, 10,11 and
20. This subsection does not apply to sub. (18).

(4g) ““Sale” does not include:

(a) The transfer of property to a corporation
upon its organization solely in consideration for
the issuance of its stock;

(b) The contribution of property to a newly
formed partnership solely in consideration for a
partnership interest therein;

(c)y The transfer of property to a corporation,
solely in ‘consideration for the issuance of its
stock, pursuant to a'merger or consolidation;

-(d) The distribution of property by a corpo-
ration to its stockholders as a dividend or in
whole or partial liquidation;

(e) The distribution of property by a partner-
ship ‘to - its partners 'in whole or partial
liquidation;

- (f) ‘Repossession of property by the seller
from the purchaser when the only consideration
is cancellation of the purchaser’s obligation to
pay the remaining balance of the purchase
price;

(g) The transfer of property in a reorganiza-
tion as defined in s. 71.368 in which no gain or
loss is recognized for franchise or income tax
purposes under-ss. 71.301 to 71.368; or

(h)‘Any transfer of all or substantially all the
property held or used by a person in the course
of an activity requiring the holding of a seller’s
permit, if after the transfer the real or ultimate
ownership of the property is substantially simi-
lar to that which existed before the transfer.
For the purposes of this section, stockholders,
bondholders, partners or other persons holding
an-interest in a corporation.or other entity are
regarded as having the real or ultimate owner-
ship of the property of the corporatron or other
entity. - In this paragraph, “‘substantially simi-
lar”” means 80% or more of ownership.

(4r) A sale or purchase involving transfer of
ownership of property shall be deemed to have
been completed at the time and place when and
where possession is transferred by the seller or
his agent to the purchaser or his agent, except
that:for. purposes of this subsection a common
carrier or the U.S..postal service shall be
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deemed the agent of the seller, regardless of any
f.o.b. point and regardless of the method by
which freight or postage is paid.

(5) “Tangible personal property” means all
tangible personal property of every kind and
description and includes electricity, natural gas,
steam and water and also leased property af-
fixed to realty if the lessor has the right to
remove the property upon breach or termina-
tion of the lease agreement, unless the lessor of
the property is also the lessor of the realty to
which the property is affixed. The term also
includes coins and stamps of the United States
sold or traded as collectors’ items above their
face value.

(6) “In this state” or “in the state” ‘means
within the exterior limits of the state of
Wisconsin.

(7) “Retailer” includes:

(a) Every seller who makes any sale of tangi-
ble personal property or taxable service

‘(am) Any person making any retail sale of a
motor vehicle, aircraft, snowmobile, mobile
home not exceeding 45 feet in length, trailer,
semitrailer or boat registered or titled, or re-
quired to be registered or titled, under the laws
of this state or of the United States.

(b) Every person engaged in the business of
making sales of tangible personal property for
storage, use or consumption or in the business
of making sales at auction of tangible personal
property owned by the person or others for
storage, use or other consumption.

(c) When the department determines that it is
necessary for the efficient administration of this
subchapter to regard any salesmen, representa-
tives, peddlers or canvassers as the agents of the
dealers, distributors, supervisors or employers
under whom they operate or from whom they
obtain the tangible personal property sold by
them, irrespective of whether they are making
the sales on their own behalf or on behalf of
such dealers; distributors, supervisors or em-
ployers, the department may so regard them
and may regard the dealers, distributors, super-
visors or employers as retailers for purposes of
this subchapter.

(d) Every wholesaler to the extent that he
sells tangible personal property to a person
other than a seller as defined in sub. (9) pro-
vided such wholesaler is not expressly exempt
from the sales tax on such sale or from collect-
ing the use tax on such sale.

(e) A person selling tangible personal prop-
erty to a service provider who transfers the
property in conjunction with the selling, per-
forming or furnishing of any service and the
property is incidental to the service, unless the
service provider is selling, performing or fur-
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nishing services under s. 77.52 (2) (a) 7, 10, 11
and 20. This subsection does not apply to sub
(18). '

(f) A service provider who transfers tangible
personal property in conjunction with but not
incidental to the selling, performing or furnish-
ing of any service and a service provider selling,
performing or furnishing services under s. 77.52
(2)(a)7, 10, 11 and 20. This subsection does not
apply to sub. (18).

(1) A person selling materials or supplies to
barbers, beauty shop operators or bootblacks
for use by them in the performance of their
services. ,

() A person selling materials and supplies to
producers of X-ray films.

(k) As respects a lease, any person deriving
rentals from a lease of tangible personal prop-
erty situated in this state.

(m) A person selling tangible personal prop-
erty to a veterinarian to be used or furnished by
the veterinarian in the performance of services
in some manner related to domestic animals,
including pets or poultry. . ‘

(n) A person selling household furniture,
furnishings, equipment, appliances or other
items of tangible personal property.to a land-
lord for use by tenants in leased or rented living
quarters. ‘

(0) A person selling medicine for animals to a
veterinarian. _As used in this paragraph,
“animal” includes livestock, pets and poultry.

(7g) “Retailer engaged in business in this
state”, unless otherwise limited by federal stat-

ute, for purposes of the use tax, means any of

the following:

(a) Any retailer owning any real property in
this state or leasing or renting out any tangible
personal property located in this state or main-
taining, occupying or using, permanently or
temporarily, directly or indirectly, or through a
subsidiary, or agent, by whatever name called,
an office, place of distribution, sales or sample
room or place, warehouse or storage place or
other place of business in this state.

(b) Any retailer having any representative,
agent, salesperson, canvasser or solicitor oper-
ating in this state under the authority of the

retailer or its subsidiary for the purpose of

selling, delivering or the taking of orders for any
tangible personal property or taxable services.

(7m) Any person purchasing from a retailer
as defined in sub. (7) shall be deemed the
consumer of the tangible personal property or
personal services purchased.

-(8) “Business” includes any activity engaged
in by any person or caused to be engaged in by
any person with the object of gain, benefit or
advantage, either direct or indirect, and in-
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cludes also the furnishing and distributing of
tangible personal property or taxable services
for a consideration by social clubs and fraternal
organizations to their members or others.

(9) “Seller” includes every person: selling,
leasing or renting tangible personal property or
selling, performing or furnishing services of a
kind the gross receipts from the sale, lease,
rental, performance or furnishing of which are
required to be included in the measure of the
sales tax. '

(10) “Occasional sales” includes:

(a) Isolated and sporadic sales of tangible
personal property or taxable services where the
infrequency, in relation to the other circum-
stances, including the sales price and the gross
profit, support the inference that the seller is not
pursuing a vocation, occupation or business or
a partial vocation or occupation or part-time
business as a vendor of personal property or
taxable services. No sale of any tangible per-
sonal property or taxable service may be
deemed an occasional sale if at the time of such
sale the seller holds or is required to hold a
seller’s permit, except that this provision shall
not apply to an organization required to hold a
seller’s permit solely for the purpose of con-
ducting bingo games. ,

(c) Sales of admissions or tickets by a neigh-
borhood association, church, civic group, gar-
den club, social club or similar organization to
an event, including a meal, not involving profes-
sional entertainment, conducted by such orga-
nization, when such organization is not engaged
in a trade or business and not otherwise re-
quired to have a seller’s permit, and when no
more than 3 such events were conducted by the
organization in the previous calendar year and
no more than 3 are anticipated during the
current calendar year and such events do not
fall on more than 9 different days or 9 consecu-
tive 24-hour periods within the calendar year.

(e) An auction which is the sale of personal
farm property or household goods and not held
at regular intervals.

(11) (a) “Gross receipts” means the total
amount of the sale, lease or rental price, as the
case may be, from sales at retail of tangible
personal property, or taxable services, valued in
money, whether received in money or other-
wise, without any deduction on account of the
following:

1. The cost of the property sold;

2. The cost of the materials used, labor or
service cost, interest paid, losses or any other
expense; '

3. The cost of transportation of the property
prior.to its sale to the purchaser;
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4. :Any tax included in or added to the
purchase price, including the taxes imposed by
ss. 78.01, 78.40, 139.02,139.03 and 139.31, the
federal motor fuel tax and any manufacturers’
or importers” €xcise tax; but not including any
tax imposed by the United States, any other tax
imposed by this state or any tax imposed by any
municipality of this state upon or with respect
to retail sales whether imposed upon the retailer
or the consumer if measured by a stated per-
centage of sales price or gross receipts or the
federal communications tax imposed upon the
services set forth ins. 77.52 (2) (a) 3 and 4. For
purposes of the sales tax, if a retailer establishes
to the satisfaction of the department that the
sales tax imposed by this subchapter has been
added to the total amount of the sales price and
has not been absorbed by the retailer, the total
amount of the sales price shall be the amount
received exclusive of the sales tax imposed.

(b) “Gross receipts” shall not include:

1. Cash or term discounts allowed and taken
on sales

2. Such part.of the sales | price as is refunded i in
cash orcredit as a‘tesult of property returned or
ad]ustments in the sales price after the sale has
been completed provided the ‘seller has in-
¢luded the said refunded receipts in a prior
return made by such seller and has paid the tax
thereon; and provrded the seller has returned to
the purchaser in cash or credit any and all tax
previously paid by the purchaser on the amount
of such refund at the time of the purchase.

3. In all transactions in which anarticle. of
tangible personal property is traded toward the
purchase of an article of greater value, the gross
receipts shall ‘be” only that portion of ‘the
purchase" price represented by the difference
between the full purchase price of the article of
greater value' and- the amount allowed for the
article traded.

4. In the case of accounts which are found to
be worthless and- charged off for incomé tax
purposes; a retailer is relieved from liability for
sales tax.. A-retailer who has previously paid the
salés tax on such accounts may take asa'deduc-
tion from the measure of the tax the amount
found to be worthless and this deduction must
be taken from the measure of the tax in the
period in which said account is found to be
worthless or Wrthrn a reasonable time
thereafter. .

5 Transportatron charges separately stated
if the transportation oceurs after the sale of the
property is:made to the purchaser.

(c) “Gross teceipts’ includes:

“All receipts, cash, credits and property
except as provrded in-pat: (b) 3. -

2. Any services that are a part: of the sale of
tangible personal property,.including any fee,
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service charge, labor charge orother addition to
the price charged a customer by the retailer
which represents or is in lieu of a tip or gratuity.

3. The entire sales price of credit transactions
in the reporting period in which the sale is made
without reduction in the amount of tax payable
by the retailer by reason of his transfer at a
discount the open account, note, conditional
sales contract, lease contract or other evidence
of indebtedness. No reduction in the amount of
tax payable by the retailer is allowable in the
event property sold on credit is repossessed
except where the entire consideration paid by
the purchaser is refunded to him or where a
credit. for a .worthless account is allowable
under par. (b) 4.

4. The price received for labor or services
used in installing or applying tangrble personal
property sold, except the price received for
installing or applying property which, when
installed or applied, will constitute an addition
or capital improvement of real property and
provided such amount is separately set forth
from the amount received for the tangrble per-
sonal property.

5. If alessor of tangible pérsonal property
reimbursed the vendor for sales tax on the sale
of the property by the vendor to the lessor; the
tax due from the lessor on the rental receipts
may" be offset by a credit equal to, but not
exceeding, the tax otherwise due on the rental
receipts from this property for-the reporting
period. The credit shall expire when the cumu-
lative rental receipts equal the sales price upon
which the vendor paid sales taxes to this state. If
a purchaser of tangible personal property reim-
bursed the vendor of the property for sales tax
on the sale and subsequently, prior to making
any use of the property other than retention,
demonstration. or display while holding it for
sale or rental, makes.a taxable sale of the
property, the tax due on the taxable sale may be
offset by the tax reimbursed. ‘

(d) The department may, in cases where it is
satisfied that an undue hardship would other-
wise result, permit the reporting of *“gross re-
ceipts” on some basis other than the accrual
basis.

(12) (a) “Sales pr ice” means the totat amount
for which tangible personal ‘property is 'sold,
leased or rented, valued in money, whether paid
in money or otherwise, without any deduction
on account of any of the following:

“1. The cost ‘of the property sold;

2. The cost of the materials used, labor: or
service cost, losses-or-any other-expenses;

3. The cost of transportation of the property
prior: to.its purchase;

4. Any. tax included in or added to the
purchase price including the taxes imposed. by
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ss. 78.01, 78.40, 139.02, 139.03 and 139.31 and
the federal motor fuel tax and including also
any manufacturers’ or importers’ excise tax; but
not including any tax imposed by the United
States, any other tax imposed by. this state, or
any tax imposed by any municipality -of - this
state upon or with respect to retail sales whether
imposed. on the retailer or consumer, if mea-
sured-by a stated percentage:of sales. price or
gross receipts, and not including -the federal
communications tax imposed upon the services
set forth in s..77.52 (2)(a) 3'and 4.

(b) ““Sales price™ shall not include any of the
following: ‘ '

1. Cash discounts allowed and taken on sales;

2. The amount charged for property returned
by customers when that entire amount is re-
funded either in cash or credit;

3. Transportation charges separately stated,
if the transportation occurs after the purchase
of the property is made.

4. Inall- transactions in whrch an artrcle of‘
tangible personal property is traded toward the
purchase of an article of greater value, the sales
price shall be only that portion of the purchase
price represented by the difference between the
full purchase price of the article of greater value
and the amount allowed for the article traded.

(c)““Sales price” includes all of the following:

1. Any services that area part of the sale of
tangible personal property, including any fee,
service charge,labor charge or other addition to
the. price charged a customer by the retailer
which representsor isin lieu of a tip or gratuity.

2. The amount charged for labor or services
rendered in installing or applying tangrble per-
sonal property sold, excépt the price received
for installing or applying property which, when
installed or applied, will constitute an addition
or capital improvement of real property and
provided such amount is separately set forth
from the amount charged for the tangrble per-
sonal _property.

(13) “Purchase” iricludes: ‘ .

(a) Any transfer of title, possessron ownet-
shrp, enjoyment, or use by: cash or credit trans-
action, exchange, barter, lease or rental, condi-
tional or otherwrse in_any manner or by any
means whatever of tangrble personal property
for a.consideration; ,

(b) A transaction whereby the possession of
property is transferred-but the seller retains the
title -as security for the:-payment of the price.

“(14) “Storage” includes'any keeping or-reten-
tion in this state for-any purpose except sales in
the regular course of business or subsequent-use
solely: outside this:state of tangible personal
-property purchased from a: retailer:
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(15) (a) “Use” includes the exercise of any
right or power over tangible personal property
or ‘taxable services incident to the ownership,
possession or enjoyment of the property or
services, or the results produced by the services,
including installation or affixation to real prop-
erty and including the possession of, or the
exercise' of any right er power over tangible
personal property by.a lessee under a lease,
except that it does not include the sale or.rental
of the property in the regular course of business.

(b) In this subsection “enjoyment’ includes a
purchaser’s right to direct the disposition of
property, whether or not the purchaser has
possession of the property. “Enjoyment” also
includes, but is not limited to, having shipped
into " this state by an out-of-state supplier
printed material which is designed to promote
the' sale of property or services, or which is
otherwise related to the business activities, of
the purchaser of the prrnted materral or prrntrng
service.
~ (16) “Storage” and “‘use” do not include the
keeping, retaining or exercising any right or
power over tangible personal property for the
purpose of subsequently transporting it outside
the state for use ‘thereafter solely outside the
state, or for thé purpose of being processed,
fabricated, or manufactured into, attached to or
incorporated into- other property to be trans-
ported “outside the state’ and thereafter used
solely outsrde the state.

(17). The sales tax applies to the receipts of
operators of vendrng machines located on
army, navy or air force installations i in this state
and drspensmg tangible . personal property.
Thrs subsection shall not be deemed to require

payment of sales tax measured by receipts of

such -operators, who lease the machines to ex-
changes of the army, air force, navy or marine
corps which acquire title to and sell the mer-
chandise. through the machrnes to authorized
purchasers from such exchanges. The term

“operator” as used .in this subsection, means
any person. who owns or possesses vending
machrnes and who controls the operations, of
the machines as by placing. the. merchandise
therein.or removing the coins therefrom, and
who -has access thereto for any purpose con-
nected with the sale of mer chandise through the
machines, and whose compensation is based, in
whole or in part, upon receipts from sales made
through such machines,

(18) “Contractors” . and “subcontractors”
are the consumers.of tangible personal property
used by them: in real property construction
activities and the sales and use tax applies to the
sale of tangible personal property to them. A
contractor engaged primarily in real property
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construction activities may use resale certifi-
cates only with respect to purchases of property
which he has sound reason to believe he will sell
to customers for whom he will not perform real
property construction activities involving the
use of such property.

(19) “Department” means the department of

revenue, its duly authorized employes and
agents. '

(20) “Taxpayer” means the person required
to pay, collect, account for-or who is otherwise
directly interested in the taxes imposed by this
subchapter, .

(21) “Medicines” as used in's. 77.54 (14)
means any substance or preparation intended
for use by external or internal application to the
human body in the diagnosis, cure, mitigation,
treatment or prevention of disease and which is
commonly recognized as a substance or prepa-
ration intended for such use; but “medicines”
do not include: . ‘ ,

(a) Any auditory, prosthetic, ophthalmic or
ocular device or appliance.

(b) Articles which are in the nature of splints,
bandages, pads, compresses, supports, dress-
ings, instruments,-apparatus, contrivances, ap-

~ pliances, devices or other mechanical, elec-
tronic, optical or physical equipment or article
or the component parts or accessories thereof.

(c) Any alcohol beverage the manufacture,

sale, purchase, possession or transportation of
which is licensed or regulated under the laws of

this state.

" {22) For purposes of s. 77.54 (14), insulin
furnished by a registered pharmacist to a person
for treatment of diabetes as directed by a physi-
cian shall be deemed dispensed on prescription.

(22m) For purposes of's. 77.54 (14) hospital
has the meaning ascribed to it in s. 50.33 (2).

(23) “Lease” includes rental, hire and license.

(24) (a) With respect to the services subject to
tax under's. 77.52 (2), no part of the charge for

the service may be deemed a sale or rental of

tangible personal property if the property trans-
ferred by the service provider is incidental to the
selling, performing or furnishing of the service,
except as provided in par. (b).

(b) With respect to the services subject to tax
under-s: 77.52 (2) (a) 7, 10, 11 and 20, all
property physically transferred to the customer
in conjunction with the selling, performing or
furnishing: of ‘the service is a sale of tangible
personal ‘property separate from the selling,
performing or furnishing of thie service.

(25) “Printing” and “imprinting” include li-
thography,  photolithography, rotogravure,
gravure, letterpress, silk screen printing, mul-
tilithing, multigraphing, mimeographing, pho-
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tostating, steel die engraving and similar
processes.

(26) For purposes of subs. (11) (a) 4 and (12)
(a) 4 a tax shall be deemed “imposed upon or
with respect to retail sales” only if the retailer is
the person who is required to make the payment
of the tax to the governmental unit levying the
tax.

(27) For purposes of s. 77.54 (6) (a) “manu-
facturing” is the production by machinery of a
new article with a different form, use and name
from existing materials by a process popularly
regarded as manufacturing. “Manufacturing”
includes but is-not limited to:

(a) Crushing, washing, grading and blending
sand, rock, gravel and other minerals

(b) Ore dressing, including the mechanical
preparation, by crushing and other processes,
and the concentration, by flotation and other
processes, of ore, and beneficiation, including
but not: limited to the preparation of ore for
smelting.

(c) Mixing and processing if performed in
mobile units mounted on trucks or trailers

(28) For purposes of's. 77.52 (2) (a) 12 “cable
television system” means any facility which, for
a fee, regularly amplifies and transmits by wire,
coaxial cable, lightwave or microwave, simulta-
neously to 50 or more subscribers, programs
broadcast by television or radio stations or
originated by themselves or any other party.
“Cable television system” does not include a
master antenna system. which serves one resi-
dential, commercial or government building or
complex of buildings under common ownership
or control if that facility does not provide any
broadcast signals other than those which may
be viewed in that facility.

(29) For purposes of subs. (4) (L), (7) (¢) and
(f) and (24) (a) “incidental” means depending
upon or appertaining to something else as pri-
mary; something necessary, appertaining to, or
depending upon another which is termed the
principal; something incidental to the main
purpose of the service. Tangible personal prop-
erty transferred by a service provider is inciden-
tal to the service if the purchaser’s main purpose
or objective is to obtain the service rather than
the property, even though the property may be
necessary or essential to providing the service.

(30) In this chapter, “newspaper” means
those publications which are commonly under-
stood to be newspapers and which are printed
and distributed periodically at daily, weekly or
other short intervals for the dissemination of
current news and information of a general char-
acter and of a general interest to the public. In
addition, any publication which qualifies as a
newspaper under s. 985.03 (1) is a newspaper.
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“Newspaper” also includes advertising supple-
ments if they are printed by a newspaper and
distributed as a component part of one of that
newspaper’s publications or if they are printed
by a-newspaper or a commercial printer and
sold to a newspaper for inclusion in publica-
tions of that newspaper. A “newspaper” does
not include handbills, circulars, flyers, or the
like, advertising supplements not described in
this subsection which are distributed with a
newspaper, nor any publication which is issued
to. supply information on certain subjects of
interest to particular groups, unless such publi-
cation otherwise qualifies as a newspaper within
this subsection. In this subsection, advertising
is not considered news of a general character

and of a general interest

History: 1973 c. 333; 1975 c. 39, 41, 99, 224; 1975 ¢. 413
$. 18;1977¢. 29,418, 1979¢. 1 s5.57 10 59, 61, 62; 1979 ¢ 174;
1981¢.20; 1981 ¢. 79s. 17; 1983 a. 23, 27; 1983 a. 189 5. 92 to
108, 329 (12); 1983 a. 510, 538; 1983 a. 544 ss 13 to 46,47 (1)
(b} i

'NOTE: 1983 Wis. Act 544, renumbers and amends 77.51,
eff. 1-1-87, to read:

. “77.51 DEFINITIONS. Except where the context re-
quires otherwise, the definitions given in this section govern the
construction of terms in this subchapter.

(1) ‘Business’ includes any activity engaged in by any person
or caused to be engaged in by any person with the object of
gain, benefit or advantage, either direct or indirect, and in-
cludes also the furnishing and distributing of tangible personal
property or taxable services for a consideration by social clubs
and fraternal organizations te their members or others.

(2) “‘Contractors’ and ‘subcontractors’ are the consumers of
tangible personal property used by them in real property con-
struction activities and the sales and use tax applies to the sale
of tangible personal property to them. A contractor engaged
primarily in real property construction activities may use resale
certificates only with respect to purchases of property which he
has sound reason to believe he will sell to customers for whom
he will not perform real property construction activities involv-
ing the use of such property. ‘

(3) ‘Department’ means the department of revenue, its duly
authorized employes and agents.

(4) (a) ‘Gross receipts’ means the total amount of the sale,
lease or rental price, as the case may be, from sales at retail of
tangible personal property, or taxable services, valued in
money, whether received in money or otherwise, without any
deduction on account of the following:

1. The cost of the property sold; )

2. The cost of the materials used, labor or service cost, in-
terest paid, losses or any other expense;

3. The cost of transportation of the property prior to its sale
to the purchaser;

4. Any tax included in or added to the purchase price, in-
cluding the taxes imposed by ss. 78.01, 78.40, 139.02, 139.03
and 139.31, the federal motor fuel tax and any manufacturers’
or importers’ excise tax; but not including any tax imposed by
the United States, any other. tax imposed by this state or any
tax imposed by any municipality of this state upon or with re-
spect to retail sales whether imposed upon the retailer.or the
consumer if measured by a stated percentage of sales price or
gross receipts or the federal communications tax imposed upon
the services set forthrin's. 77.52(2) (2) 3and 4. For purposes of
the sales tax, if a retailer establishes to the satisfaction of the
department that the sales tax imposed by this subchapter has
been added to the. total amount of the sales price and has not
been absorbed by the retailer, the total amount of the sales
price shall be the amount received exclusive of the sales tax
imposed. For the purpose of this subdivision, a tax shall be
deemed ‘imposed upon or with respect to retail sales’ only if the
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retailer is the person who is required to make the payment of
the tax to the governmental unit levying the tax.

(b) ‘Gross receipts’ shall not includ

1. Cash or term discounts allowed and taken on sales;

2. Such part of the sales price as is refunded in cash or credit
as a result of property returned or adjustments in the sales price
after the sale has been completed, provided the seller has in-
cluded the said refunded receipts in a prior return made by such
seller and has paid the tax thereon; and provided the seller has
returned to the purchaser in cash or credit any and all tax previ-
ously paid by the purchaser on the amount of such refund at the
time of the purchase.

3. In all transactions in which an article of tangible personal
property is traded toward the purchase of an article of greater
value, the gross receipts shall be only that portion of the
purchase price represented by the difference between the full
purchase price of the article of greater value and the amount
allowed for the article traded.

4. In the case of accounts which are found to be worthless
and charged off for income tax purposes, a retailer is relieved
from liability for sales tax. A retailer who has previously paid
the sales tax on such accounts may take as a deduction from the
measure of the tax the amount found to be worthless and this
deduction must be taken from the measure of the tax in the
period in which said account is found to be worthless or within a
reasonable time theteafter.

5. Transportation charges separately stated, if the trans-
portation occurs after the sale of the property is made to the
purchaser.

(¢) ‘Gross receipts’ includes:

- 1. Al receipts, cash, credits and property except as pro-
vided in par. (b) 3.

2. Any services that are a part of the sale of tangible per-
sonal property, including any fee, service charge, labor charge
or other addition to the price charged a customer by the retailer
which represents or is in lieu of a tip or gratuity. -

3. The entire sales price of credit transactions in the report-
ing period in which the sale is made without reduction in the
amount of tax payable by the retailer by reason of his transfer
at a discount the open account, note, conditional sales contract,
lease contract or other evidence of indebtedness. No reduction
in the amount of tax payable by the retailer is allowable in the
event property sold on credit is repossessed except where the
entire consideration paid by the purchaser is refunded to him or
where a credit for a worthless account is allowable under par.
(b) 4.

4. The price received for labor or services used in installing
or applying tangible personal property sold, except the price
received for installing or applying property which, when in-
stalled or applied, will constitute an addition or capital im-
provement of real property and provided such amount is sepa-
rately set forth from the amount received for the tangible
personal property.

S. If a lessor of tangible personal property reimbursed the
vendor for sales tax on the sale of the property by the vendor to
the lessor, the tax due from the lessor on the rental receipts may
be offset by a credit equal to, but not exceeding, the tax other-
wise due on the rental receipts from this property for the report-
ing period. The credit shall expire when the cumulative rental
receipts equal the sales price upon which the vendor paid sales
taxes to this state. If a purchaser of tangible personal property
reimbursed the vendor of the property for sales tax on the sale
and subsequently, prior to making any use of the property other
than retention, demonstration or display while holding it for
sale or rental, makes a taxable sale of the property, the tax due
on the taxable sale may be offset by the tax reimbursed.

(d) The department may, in cases where it is satisfied that
an undue hardship would otherwise result, permit the reporting
of ‘gross receipts’ on some basis other than the accrual basis.

(5) For purposes of subs. (13) (¢) and (f) and (14) (L) and s.
77.52 (2m) ‘incidental’ means depending upon or appertaining
to something else as primary; something necessary, appertain-
ing to, or depending upon another which is termed the principal;
something incidental to the main purpose of the service. Tangi-
ble personal property transferred by a service provider is inci-
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dental to the service if the purchaser’s main purpose or objec-
tive is to obtain ‘the service rather than the property, even
though the property may be necessary or essential to providing
the service.

(6) “In this state’ or ‘in the state’ means within the exterior
limits of the state of Wisconsin.

(7) ‘Lease’ includes rental, hire and license.

(8) ‘Newspaper’ means those publications which are com-
monly understood to be newspapers and which are printed and
distributed periodically at daily, weekly or other short intervals
for the dissemination of current news and information of 2 gen-
eral character and of a general interest to the public. In addi-
tion, any publication which qualifies as a newspaper under s.
985.03 (1) is a newspaper. ‘Newspaper’ also includes advertis-
ing supplements if they are printed by a newspaper and distrib-
uted as a component part of one of that newspaper’s pubhca-
tions or if they are printed by a paper or a cial
printer and sold to a paper for inclusion in publications of
that newspaper. A ‘newspaper’ does not include handbills, cir-
culars, flyers, or the like, advertising supplements not described
in this subsection which are distributed with a newspaper, nor
any publication which is issued to supply information on certain
subjects of interest to particular groups, unless such publication
otherwise qualifies as a newspaper within this subsection. In
this subsection, advertising is not considered news of a general
character and of a general interest.

9) ‘O 1 sales’ includ

(a) Isolated and sporadic sales of tangible personal property
or taxable services where the infrequency, in relation to the
other circumstances, including the sales price and the gross
profit, support the inference that the seller is not pursuing a
vocation, occupation or ‘business or a partial vocation or occu-
pation.or part-time business as a vendor of personal property or
taxable services. . No sale of any tangible personal property or
taxable service may be deemed an occasional sale if at the time
of such sale the seller holds or is required to-hold a seller’s per-
mit, except that this provision shall not apply to an organiza-
tion required to hold-a seller’s permit solely. for the purpose of
conducting bingo games.

(c) Sales of admissions or tickets by aneighborhood associ-
ation, church, civic group, garden club, social club or similar
oxgamzanon to an event, including a meal, not involving profes-
sional entertai ducted by such organization, when
such organization is not-engaged in a trade or business and not
otherwise required to have a seller’s: permit, and when no more
than 3 such events were conducted by, the organization in the
previous calendar year and no more than 3 are anticipated dur-
ing the current calendar year and such events do not fall on
more than 9 different days or 9 consecutive 24-hour periods
within the calendar year.

(e) An auction which is the sale of personal farm property or
household goods and not held at regular intervals.

- (10)‘Person’ includes any natural person, firm, partnership,
joint venture, joint stock company, association, public or pri-
vate.corporation, the United States, the state of Wisconsin, in-
cluding any unit or division thereof, any county, city, village,
town, icipal utility, 1 power district or other gov-
ernmental unit, cooperative, estate, trust, receiver, executor,
administrator, any other fiduciary, and any representative ap-
pointed by order of any court or otherwise acting on behalf of
others.

(11) ‘Printing’ and ‘imprinting’ include lithography, photo-
lithography, . rotogravure, gravure, letterpress, silk .screen
printing, ‘multilithing, multigraphing, mimeographing, photo-
stating, steel die engraving and similar processes.

(12) ‘Purchase’ includes:

(a) Any transfer of title, possession, ownership, enjoyment,
or use by: cash or credit transaction, exchange, barter, lease or
rental, conditional or otherwise, in any manner or by any means
whatever of tangible personal property for a consideration;

(b) A transaction whereby the possession of property is
transferred but the seller retains the title as secunty for the
payment of the price.

(13) ‘Retailer’ includes:
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(a) Every seller who makes any sale of tangible personal
property or taxable service. )

(am) Any person making any retail sale of a motor vehicle,
aircraft, snowmobile, mobile home not exceeding 45 feet in
length, trailer, semitrailer or boat registered or titled, or re-
quired to be registered or titled, under the laws of this state or
of the United States.

(b) Every person engaged in the business of making sales of
tangible personal property for storage, use or consumption or
in the business of making sales at auction of tangible personal
property owned by the person or others for storage, use or other
consumption.

(c) When the department determines that it is necessary for
the efficient administration of this subchapter to regard any
salesmen, representatives, peddlers or canvassers as the agents
of the dealers, distributors, supervisors or employers under
whom they operate or from whom they obtain the tangible per-
sonal property sold by them, irrespective of whether they are
making the sales on their own behalf or on behalf of such deal-
ers, distributors, supervisors or employers, the department may
so regard them and may regard the dealers, distributors, super-
visors or employers as retailers for purposes of this subchapter.

(d) Every wholesaler to the extent that he sells tangible per-
sonal property to a person other than a seller as defined in sub.
(17) provided such wholesaler is not expressly exempt from the
sales tax on such sale or from collecting the use tax on such
sale.

(e) A person selling tangible personal property to a service
provider who transfers the property in conjunction with the sell-
ing, performing or furnishing of any service and the property is
incidental to the service, unless the service provider is selling,
performing or furnishing services under s. 77.52 (2) (a) 7, 10, 11
and 20. This subsection does not apply to sub. (2).

(f) A service provider who transfers tangible personal prop-
erty in conjunction with but not incidental to the selling, per-
forming or furnishing of any service and a service provider sell-
ing, performing or furnishing services under s. 77.52 (2) (a) 7,
10, 11 and 20. This subsection does not apply to sub. (2).

(i) A person selling materials or supplies to barbers, beauty
shop operators or bootblacks for use by them in the perform-
ance of their services.

(j) A person selling- materials and supplies to producers of
X-ray films.

(k) As respects alease, any person deriving rentals from a
lease of tangible personal property situated in this state,

(m) A person selling tangible personal property to a veteri-
narian to be used or furnished by the veterinarian in the per-
formance of services in some manner related to domestic ani-
mals, including pets or poultry.

(n) A person selling household furniture, furnishings, equip-
ment, appliances or other items of tangible personal property to
2 landlord for use by tenants in leased or rented living quarters,

(0) A person selling medicine for animals to a veterinarian,
As used in this paragraph, ¢ I includes livestock, pets and
poultry

(13g). ‘Retailer engaged in. business in this state’, unless
otherwise limited by federal statute, for purposes of the use tax,
means any of the following:

(a) Any retailer owning any real property in this state or
leasing or renting out any tangible personal property located in
this state or maintaining, occupying or using, permanently or
temporarily, directly or indirectly, or through a subsidiary, or
agent, by whatever name called, an office, place of distribution,
sales or sample roem or place, warehouse or storage place or
other place of business in this state.

(b) Any retailer having any representative, agent, salesper-
son, canvasser or solicitor operating in this state under the au-
thority of the retailer or its subsidiary for the purpose of selling,
delivering or the taking of orders for any tangible personal
property or taxable services.

(13r) Any person purchasing from a retailer as defined in
sub. (13) shall be d d the of the tangible personal
property or personal services purchased.

(14) ‘Sale’, ‘sale, lease or rental’, ‘retail sale’, ‘sale at re-
tail’, or equivalent terms include any one or all of the following:
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the transfer of the ownership of, title to, possession of, or enjoy-
ment of tangible personal property or services for use or con-
sumption but not for resale as tangible personal property or
services and includes:

(a) Any sale at an auction in respect to tanglble personal
property which is sold to a successful bidder. The proceeds from
the sale of property sold at auction which is bid in by the seller
and on which title does not pass to a new purchaser shall be
deducted from the gross proceeds of the sale and the tax paid
only on the net proceeds.

(b) The furnishing or distributing of tangible personal prop-
erty or taxable services for a consideration by social clubs and
fraternal organizations to their members or others.

(c) A transaction whereby the possession of tangible per-
sonal property is transferred but the seller retains the title as
security for the payment of the price.

(d) The dellvexy in this state of tangible pelsonal property
by an owner or former owner thereof or by a factor, or agent of
such owner, former owner or factor, if the delivery is to a con-
sumer or person for redelivery to a consumer, pursuant to a
retail sale made by a retailer not éngaged in business in this
state. The person making the delivery shall include the retail
selling pricé of the property in his gross receipts.

(f) The furnishing, preparing or serving for consideration of
food, meals, confections or dnnks

(g) A sale of tangible pexsonal property to a contractor or
subcontractor: for use in the performance of contracts with the
United States or its instrumentalities for the construction of
improvements on or to real property.

(h) A transfer for a consideration of the title or possession
of .-tangible - personal - property. which has. been produced,
fabricated or printed to the special order of the customer or of
any publication.’

(i)- Sales of building materials, supplies and equipment to
owners, contractors, subcontractors or builders for the erection

. of buildings or structures or the alteration, repair or-improve-
ment of real property. Such tramsactions are deemed retail
sales in whatsoever quantity sold.

(j) The granting of possession of tangible personal property
by a lessor to a lessee, or to another person at the direction of
the lessee. Such a transaction.is deemed a continuing sale in
this state by the lessor for the duration of the lease as respects
any period of time the leased property is situated in this state,
irrespective of the time or place of delivery of the property to
the lessee or such other person.

.- (k) Any sale of tangible personal property to a purchaser
even though such property may be used or consumed by some
other person to whom such purchaser transfers the tangible per-
sonal property without valuable consideration, such as gifts,
and advertising specialties distributed gratis apart from the
sale of other tangible personal property or service.

(L) Transfers by a service provider of tangible personal
property in conjunction with but nrot incidental to the selling,
performing er furnishing of any service, and transfers by a ser-
vice provider selling, performing or furnishing services under s.
77.52 (2) (a) 7, 10, 11 and 20. This subsection does not apply to
sub. (2).

(14g) ‘Sale’ does not include:

(a) The transfer of property to a éorpora'tion upon its orga-
nization solely in consideration for the issuance of its stock;

(b). The contribution of property to a newly formed partner-
ship solely in consideration for a partnership interest therein;

(c) The transfer of property to a corporation, solely in con-
sideration for the issuance of its stock, pursuant to a merger or
consolidation;

(d) The distribution. of property by a corporation to its
stockholders as a dividend or in whole or partial liquidation;

(e) The distribution of property by a partnership to its part-
ners.in whole or partial liquidation;

(f) Repossession of property by the seller from the pur-
chaser when the only consideration is cancellation of the pur-
chaser’s obligation to pay'the remaining balance of the
purchase price;
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(g) The transfer of property in a reorganization as defined
in s. 71,368 in which no gain or loss is recognized for franchise
or income tax purposes under ss. 71.301 to 71.368; or

(h) Any transfer of all or substantially all the property held
or used by a person in-the course of an activity requiring the
holding of a seller’s permit, if after the transfer the real or ulti-
mate ownership of the property is substantiaily similar to that
which existed before the transfer. For the purposes of this sec-
tion, stockholders, bondholders, partners or other persons hold-
ing an interest in a corporation or other entity are regarded as
having the real or ultimate ownership of the property of the
corporation or other entity. In this paragraph, ‘substantially
similar’ means 80% or more of ownership.

(14r) A sale or purchase involving transfer of ownership of
property shall be deemed to have been completed at the time
and place when and where possession is transferred by the seller
or his agent to the purchaser or his agent, except that for pur-
poses of this subsection a2 common carrier or the U.S. postal
service shall be deemed the agent of the seller, regardless of any
f.o.b. point and regardless of the method by which freight or
postage is paid.

(15) (a) “Sales price’ means the total amount for which tan-
gible personal property is sold, leased or rented, valued in
money, whether paid in money or otherwise, without any deduc-
tion on account of any of the following:

1. The cost of the property sold;

2. The cost of the materials used, labor or service cost,
losses or any other expenses;

3. The cost of transportation of the property prior to its
purchase;

4. Any tax included in or added to the purchase price includ-
ing the taxes imposed by ss. 78.01, 78.40, 139.02, 139.03 and
139.31 and the federal motor fuel tax and including also any
manufacturers’ or importers’ excise tax; but not including any
tax imposed by the United States, any other tax imposed by
this state, or any tax imposed by any pality of this state
upon or with respect to retail sales whether imposed on the re-
tailer or consumer, if measured by a stated percentage of sales
price or gress receipts, and not including the federal communi-
catiens tax imposed upon the services set forth in s. 77.52 (2)
(a) 3-and 4. For the purpose of this subdivision, a tax shall be
deemed ‘imposed upon or with respect to retail sales’ only if the
retailer is the person who is required to make the payment of
the tax to the governmental unit levying the tax.

-(b) ‘Sales price’ shall not include any of the following:

1. Cash discounts allowed and taken on sales;

2. The amount charged for property returned by customers
when that entire amount is refunded either in-cash or credit;

3. Transportation charges separately stated, if the trans-
portation occurs after the purchase of the property is made.

4. In all transactions in which an article of tangible personal
property is traded-toward the purchase of an article of greater
value, the sales price shall be only that portion of the purchase
price represented. by the difference between the full purchase
price of the article of greater value and the amount allowed for
the article traded.

(c) “Sales price’ includes all of the following:

1. Any services that are a part of the sale of tangible per-
sonal property, including any fée, service charge, labor charge
or other addition to the price charged a customer by the retailer
which represents or is in lieu of a tip or gratuity.

2. The amount charged for labor or services rendered in in-
stalling or applying tangible personal property sold, except the
price received for installing or applying property which, when
installed or applied, will constitute an addition or capital im-
provement of real property and provided such amount is sepa-
rately set forth from the amount charged for the tangible per-
sonal property.

(16) ‘Sales tax’ means the tax 1mposed by s. 77.52.

(17) “Seller’ includes every person selling, leasing or renting
tangible personal property or selling, performing or furnishing
services of a kind the gross receipts from the sale, lease, rental,
pelformance or furnishing of which are required to be included
in the measure of the sales tax.
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(18) ‘Storage’ includes any keeping or retention in this state
for any purpose except sales in the regular course of business or
subsequent use solely outside this state of tangible personal
property purchased from a retailer.

(19) ‘Storage’ and ‘use’ do not include the keeping, retain-
ing or exercising any right or power over ‘tangible -personal
property for the purpose of subsequently transporting it outside
the state for use thereafter solely outside the state, or for the
purpose of being processed, fabricated, or manufactured into,
attached to or incorporated into other property to be trans-
ported outside the state and thereafter used solely outside the
state.

. {20) ‘Tangible personal property means all tangible per-
sonal property of every kind and description and includes elec-
tricity, natural gas, steam and water and also leased property

" affixed to realty if the lessor has the right to remove the prop-
erty upon breach or termination of the lease agreement, unless
the lessor of the property is also the lessor-of the realty to which
the property is affixed.. The term also includes coins and
stamps of the United States sold or traded as collectors’ items
above their face value.

(21) ‘Taxpayer” means the person required to pay, collect,
account for or who is otherwise directly interested in the taxes

d by this subch ,‘

(22) (a) ‘Use’ ‘includes the exercise of any nght or power
over tangible personal property or taxable services incident to
the ownership, possession or enjoyment of the property or ser-
vices, or the results produced by the services, including installa-
tion or affixation te real property and including the possession
of, or the exercise of any right or power over tangible personal
property by a lessee under a lease, except that it does not in-
clude the sale or rental of the property in the regular course of
business.’

(b). In this ‘subsection en_]oyment’ mcludes a purchaser’s
right to direct the disposition of property, whether or not the
purchaser has possessnon of the property ‘Enjoyment’ also in-
cludes, but is not limited to, having shipped into this state by an
out-of-state: supplier printed material which is designed to pro-
mote the sale of property or services, or which is otherwise re-
lated to the business activities, of the purchaser of the printed
material or printing service.

(23) ‘Use tax’ means the tax impesed by s. 77.53.”

- Tax on personal property. assets upheld since seller had
permit under (10) (a). Ramrod, Inc. v Dept of Revenue, 64
W (2d) 499, 219 NW (2d) 604

A taxpayer in the businéss of processing scrap metal is
engaged in manufacturing as defined by (27). H. Samuels
Co. v. Dept. of Revenue, 70 W (2d) 1076, 236 NW (2d) 250

Undet sub (18), building materials includes sale of assem-
bly kit to‘dealers for construction of Harvestore silo and such
dealers are contractors. Where Harvestore was erected on
owned land, it is real property for purposes. of this section.
Dept. of Revenue v. Smith Harvestore: Products, 72 W (2d)
60,-240.NW (2d) 357

Retail sale within meaning of (4) is the final and ultimate
employment of the property which results in its withdrawal
from the marketplace. See note to 77.52; citing Dept. of Rev-
enue v Milw Refining Corp 80 W (2d) 44, 257 NW (2d) 855

‘Provisions of UCC as to time title passes are inapplicable
to sales tax law Application of (41) to (11) discussed Harold
W. Fuchs Agency, Inc v Dept: of Revenue, 91 W (2d) 283,
282 NW (2d) 625 (Ct. App. 1979)

To satisfy (27), change in name must be attributable to
change in-nature; purpose, and function of article. Dept.. of
Revenue v. Bailey-Bohrman Steel Corp. 93 W (2d) 602, 287
NW (2d) 715 (1980)

Sale of business assets of taxpayer which held seller’s per-
mit was not exempted as “occasional sale” under (10) (a)
Constitutionality discussed. Midcontinent Broadcasting Co.
v. Dept. of Revenue, 98 W (2d) 379,297 NW (2d) 191 (1980).

77.52 Imposition of retail sales tax. (1) For
the privilege of selling, leasing or renting tangl-
ble personal property, including accessories,
components, attachments, parts, supplies and
materials, at retail a tax is imposed upon all
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retailers at the rate of 5% of the gross receipts
from the sale, lease or rental of tangible per-
sonal property, including accessories, compo-
nents, attachments, parts, supplies and materi-
als, sold, leased or rented at retail in this state

(1m) The sales tax appilies to the receipts of
operators of vending machines located on
army, navy or air force installations in this state
and dispensing tangible personal property
This subsection shall not be deemed to require
payment of sales tax measured by receipts of
such operators who lease the machines to ex-
changes of the army, air force, navy or marine
corps which acquire title to and sell the mer-
chandise through the machines to authorized
purchasers from such exchanges. The term
“operator” as used in this subsection, means
any person who owns or possesses vending
machines and who controls the operations of
the machines as by placing the merchandise
therein or removing the coins therefrom, and
who has adccess thereto for any purpose con-
nected with the sale of merchandise through the
machines, and whose compensation is based, in
whole or in part, upon receipts from sales made
through such machines

NOTE: Sub. (1m) is shown as renumbered from 77.51 (17)
by 1983 Wis, Act 544, s. 31, eff. 1-1-87.

(2) For the privilege of selling, performing or
furnishing the services described under par. (a)
at retail in this state to consumers or users, a tax
is imposed upon all persons selling, performing
or furnishing the services at the rate of 5% of
the gross receipts from the sale, performance or
furnishing of the services.

(a) The tax imposed herein applies to the
following types of services:

1. The furnishing of rooms or lodging to
transients by hotelkeepers, motel operators and
other persons furnishing accommodations that
are available to the public, irrespective of
whether membership is required for use of the
accommodations. As used in this paragraph,
“transient” means any person residing for a
continuous period of less than one month in a
hotel, motel or other furnished accommoda-
tions available to the public. As used in this
paragraph, “hotel” or “motel” means a build-
ing or group of buildings in which the public
may obtain accommodations for a considera-
tion; including, without limitation, such estab-
lishments as inns, motels, tourist homes, tourist
houses or- courts, lodging houses, rooming
houses, summer camps, apartment hotels, re-
sort lodges and cabins and any other building or
group of buildings in which accommodations
are available to the public, except accommoda-
tions, including mobile homes as defined in s
66.058 (1) (¢) whether the mobile home is classi-
fied as real or as personal property, rented for a




Electronically scanned images of the published statutes.

77.52 FOREST CROPLANDS; SALES AND USE TAXES

continuous period of more than one month and
accommodations furnished by any hospitals,
sanatoriums, or nursing homes, or by corpora-
tions or associations organized and operated
exclusively for religious, charitable or educa-
tional purposes provided that no part of the net
earnings of such corporations and associations
inures to the benefit of any private shareholder
or individual; _— v

2. The sale of admissions to amusement,
athletic, entertainment or recreational events or
places, the sale, rental or use of regular bingo
cards, extra regular cards, special bingo cards
and the sale of bingo supplies to players and the
furnishing, for dues, fees or other considera-
tions, the privilege of access to clubs or the
privilege of having access to or the use of
amusement, entertainment, athletic or recrea-
tional devices or facilities

3. The sale of telegraph services;

4. The sale of telephone services of whatever
nature including, in addition to services con-
nected with voice communication, any services
connected with the transmission of sound, vi-
sion, information, data or material other than
by voice communication, and connection, move
and change charges, except services paid for by
insertion of coins in a coin-operated telephone
and except interstate service, unless that inter-
state service originates from and is charged to a
telephone located in this state

6. Laundry, dry cleaning, pressing and dye-
ing services, except when performed on raw
materials or goods in process destined for sale
and except when the service is performed by the
customer through the use of coin-operated, self-
service machines

7.. Photographic services .including the
processing, printing and enlarging of film as
well as the. service of photographers for the
taking, reproducing and sale of photographs.

9. Parking or providing parking space for
motor vehicles and aircraft for a consideration
and docking or providing storage space for
boats for a consideration. :

10. Except for installing or applying tangible
personal property which, when installed or ap-
plied, will constitute an addition or capital
improvement of real property, the repair, ser-
vice, alteration, fitting, cleaning, painting, coat-
ing, towing, inspection and maintenance of all
items of tangible personal property unless, at
the time of such repair, service, alteration, fit-
ting, cleaning, painting, coating, towing, in-

spection or maintenance, a sale in this state of

the type of property repaired, serviced, altered,
fitted, cleaned, painted, coated, towed, in-
spected or maintained would have been exempt
to the customer from sales taxation under this
subchapter. For purposes of this paragraph,
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the following items shall be deemed to have
retained their character as tangible personal
property, regardless of the extent to which any
such item is fastened to, connected with or built
into real property: furnaces, boilers, stoves,
ovens, including associated hoods and exhaust
systems, heaters, air conditioners, humidifiers,
dehumidifiers, refrigerators, coolers, freezets,
water pumps, water heaters, water conditioners
and softeners, clothes washers, clothes dryers,
dishwashers, garbage disposal units, radios and
radio antennas, incinerators, television receiv-
ers and antennas, record players, tape players,

juke boxes, vacuum cleaners, furniture and fur-

nishings, carpeting and rugs, bathroom fix-
tures, sinks, awnings, blinds, gas and electric
logs, heat lamps, electronic dust collectors,
grills and rotisseries, bar equipment, intercoms,
recreational, sporting, gymnasium and athletic
goods and equipment including by way of illus-
tration but not of limitation bowling alleys, golf
practice equipment, pool tables, punching bags,
ski tows and swimming poois; office, restaurant
and tavern type equipment including by way of
illustration but not of limitation lamps, chande-
liers, and fans, venetian blinds, canvas-awnings,
office and business machines, ice and milk dis-
pensers, beverage-making equipment, vending
machines, soda fountains, stéam warmers and
tables, compressors, condensing  units and
evaporative condensors, pneumatic conveying
systems; laundry, dry cleaning, and pressing
machines, power tools, burglar alarm and fire
alarm fixtures, electric clocks and electric signs.
“Service” does not include services performed
by veterinarians.

11..The producing, fabricating, processing,
printing  or imprinting of tangible personal
property for a consideration for consumers who
furnish directly or indirectly the materials used
in the producing, fabricating, processing, print-
ing or imprinting. This subdivision does not
apply to the printing or imprinting of tangible
personal property which will be subsequently
transported outside the state for use outside the
state by the consumer for advertising purposes.

12. The sale of cable television system ser-
vices including installation charges.

20. The sale of landscaping and lawn mainte-
nance services including landscape planning
and counseling, lawn and garden services such
as planting, mowing, spraying and fertilizing
and shrub and tree services.

(am) For purposes of par. (a) 12 ‘“cable
television system” means any facility which, for
a fee, regularly amplifies and transmits by wire,
coaxial qablé, lightwave or microwave, simulta-
neously to 50 or more subscribers, programs
broadcast by television or radio stations or
originated by themselves or any other party.
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“Cable television system’™ does not include a
master antenna system which serves one resi-
dential, commercial or government building or
complex of buildings under common ownership
or control if that facility does not provide any
broadcast signals other than those which may
be .viewed in that facility

(2m) (a) With respect to the services subject
to tax under sub. (2), no part of the charge for

the service may be deemed a sale or rental of

tangible personal property if the property trans-
ferred by the service provider is incidental to the
selling; performing or furnishing of the service,
except as provided in par. (b).

(b) With respect to the services subject to tax
under sub. (2) (a) 7, 10, 11 and 20, all property
physically. transferred. to the customer in con-
junction with the selling, performing or furnish-
ing of the service is a sale of tangible personal
property separate from the selling, performing

or furnishing.of the service

NOTE: Subs. (2) (am).and (2m) are shown as renumbered
from 77.51 (28) and (24) and amended by 1983 Wis. Act 544,
ss. 35, 40 and 47, eff. 1-1:87.

(3) The taxes imposed by this section may be
collected from the consumer or user.

(4) It is unlawful for any retailer to advertise
or hold out or state to the public or to any
customer, directly or indirectly, that the tax or
any part thereof will be assumed or absorbed by
the retailer or that it will not be added to the
selling price of the property sold or that if added
it, or any part thereof, will be refunded. Any
person who violates this subsection is guilty of a
misdemeanor.

(5) The department may by rule provide that
the amount collected by the retailer from the
consumer or user in reimbursement of the re-
tailer’s tax be displayed separately from the list
price, the price advertised in the premises, the
marked price, or other price on the sales check
or'other proof of sale.

-(6) A retailer is relieved from liability for
sales tax insofar as the measure of the tax is
represented by accounts which have been found
to be worthless and charged off for income tax
purposes. If the retailer has previously paid the
tax; he may, under rules prescribed by the
department, take as a deduction from the mea-
sure of the tax the amount found worthless and
charged off for income tax purposes. If any
such-accounts are thereafter collected in whole
or in part by the retailer, the amount as col-
lected shall be included in the first return.filed
after such collection and the tax paid with the
return.

AN Every person desiring to operate as a
seller within this state shall file with the depart-
ment an application for a permit for each place
of operations. Every application for a permit
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shall be made upon a form prescribed by the
department and shall set forth the name under
which the applicant intends to operate, the
location of his place of operations, and such
other information as the department requires.
The application shall be signed by the ownerif a
sole proprietor; in the case of sellers other than
sole proprietors, the application shall be signed
by the person. authorized to act on behalf of
such sellers.

(8) (a) At the time of making an application
the applicant shall pay to the department a
permit fee of $2 for each permit.

~(b) A seller whose permit has been previously
suspended or revoked shall pay the department
a fee of $2 for the renewal or issuance of a
permit.-

(9) After compliance with subs. (7) and (8)
and s. 77.61 (2) by the applicant, the department
shall grant and issue to each applicant a sepa-
rate permit for each place of operations within
the state. A permit is not assignable and is valid
only for the person in whose name it is issued
and for the transaction of operations at the
place designated therein. It shall at all times be
conspicuously displayed at the place for which
issued.

(10) (a) Each permit issued on or after Sep-
tember 1, 1977, shall expire every 2 years on the
last day of the month of its original issuance
Each permit issued before September 1, 1977,
shall expire every 2 years on the last day of the
month of its original issuance but in no case
before August 31, 1979.

(b) Permits which expire under par (a) are
automatically renewable and the department
shall issue-a new permit unless, on the date:the
permit expires, the permittee has a delinquent
sales and use tax liability, as described in s.
77.60 (2), including costs, penalties and interest
thereon, of $400 or. more, any part of which is
delinquent for 5 months or longer. Thirty days
prior to the expiration date, the department
shall notify in"writing any permittee who has
such liability on the department’s records at
that time that the department may refuse to
renew the permit. A person receiving such
notice may petition the department for a hear-
ing under sub. (11) (b).

(c) After payment of all delinquent sales and
use taxes, including costs, penalties and interest
thereon, and after compliance with subs. (7)
and (8) and s. 77.61 (2), a person who has-been
refused renewal of a permit shall be issued a
permit. '

(11) (a) If any person fails to comply with any
provision of this subchapter relating to the sales
tax or any rule of the department relating to the
sales. tax adopted under this subchapter, the
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department upon hearing, after giving the per-
son 10 days’ notice in writing specifying the
time and place of hearing and requiring the
person to show cause why the permit should not
be revoked-or suspended, may revoke or sus-
pend any one or more of the permits held by the
person. The department shall give to the person
written notice of the suspension or revocation

of any.-of the permits. The notices required in "

this paragraph may be served personally or by
mail in the manner prescribed for service of
notice of a deficiency determination. The de-
partment shall not issue a new permit after the
revocation of a permit unless it is satisfied that
the former holder of the permit will comply with
the provisions of this subchapter and the rules
of the department relating to the sales tax.

(b) Any person who receives a notice under

sub. (10) (b) may, within 10.days after receipt

thereof, but not thereafter, petition the depart-
ment for a review of the decision not to renew
the permit. The petition is timely if it fulfills the
requirements under s. 77.61 (14). If the permit-
tee-so petitions, the permit shall remain valid
until 10 days after the petitioner receives the
department’s decision. Within 10 days after
receipt of the petition, the department shall
notify the petitioner of the time and place for a
hearing. At the hearing, the petitioner may
appear in person or by counsel or both and may
present statements, testimony, evidence and ar-
gument showing why the department’s action to
not renew the permit should be reversed. After

the hearing, the department shall issue a deci-

sion in writing and serve it upon the petitioner
by mail. ‘

(12) A person who operates as a seller in this
state without a permit or after a permit has been
suspended, revoked or has expired, and each
officer of ‘any corporation, partnership member
or other person authorized to act on behalf of a
seller who so”operates, is guilty of a misde-
meanor. Permits shall be held only by persons
actively operating as sellers of tangible personal
property or taxable services. Any person not so
operating shall forthwith surrender that per-
son’s permit to the department for cancellation.
The department may revoke the permit of a
person found not to be actively operating as a
seller of tangible personal property or taxable
services.” ’ '

(13) For the purpose of the proper adminis-

tration of this section and to prevent evasion of
thesales tax it shall be presumed that all receipts

are subject to the tax until the contrary is
established. The burden of proving that a sale
of tangible personal property ot services is not a
taxable sale at retail is upon the person who
makes the sale unless he takes from the pur-
chaser a certificate to the effect that the prop-
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erty: or service is purchased for resale or is
otherwise exempt.

(14) The certificate referred to in sub. (13)
relieves the seller from the burden of proof only
if a) taken in good faith from a person who is
engaged as a seller of tangible personal property
or taxable services and who holds the permit
provided for in sub. (9) and who, at the time of
purchasing the tangible personal property or
services, intends to sell it in the regular course of
operations or is unable to ascertain at the time
of purchase whether the property or service will
be sold or will be used for some other purpose,
or b) if taken in good faith from a person
claiming exemption. The certificate shall be
signed by and bear the name and address of the
purchaser, and shall indicate the general char-
acter of the tangible personal property or ser-
vice sold by the purchaser and the basis for the
claimed exemption. The certificate shall be in
such form as the department prescribes. -

(15) If a purchaser who gives a resale certifi-
cate makes any use of the property other than
retention, demonstration or display while hold-
ing it for sale, lease or rental in the regular
course of his operations, the use shall be taxable
to the purchaser unders. 77.53 as of the time the
property is first used by him, and the sales price
of the property to him shall be the measure of
the tax. Only when there is an unsatisfied use
tax liability on this basis shall the seller be liable
for sales tax with respect to the sale of the
property to the purchaser.

(16) Any person who gives a resale certificate
for property or services which he knows at the
time of purchase is not to be resold by him in the
regular course of his operations as a seller for
the purpose of evading payment to the seller of
the amount of the tax applicable to the transac-
tion is guilty of a misdemeanor. Any person
certifying to the seller that the sale of property
or taxable service is exempt, knowing at the
time of purchase that it is not exempt, for the
purpose of evading payment to the seller of the
amount of the tax applicable to the transaction,
is guilty of-a misdemeanor.

~(17) If a purchaser gives a certificate with
respect t6 the purchase of fungible goods and
thereafter commingles these goods with other
fungible goods not so purchased but of such
similarity that the identity of the constituent
goods in the commingled mass cannot be deter-
mined, sales from the mass.of commingled
goods shall be deemed to be sales of the goods
so purchased until a quantity of commingled
goods equal to the quantity of purchased goods
so commingled has been sold

-(18) If any retailer liable for any amount of
tax under this subchapter sells out his business
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or stock of goods or quits the business, his

successors or assigns shall withhold sufficient of

the purchase price to cover such amount until
the former owner produces a receipt from the
department that it has been paid or a certificate
stating that no amount is due.

(a) If the purchaser of a stock of goods fails
to withhold from the purchase price as required,

he becomes personally liable for the payment of

the amount required to be withheld by him to
the extent of the purchase price valued in
money. Within 60 days after receiving a written
.request from the purchaser for a certificate, or
within 60 days from the date the former owner’s
records are made available for audit, whichever
period expires later, but in any event not later
than 90 days after receiving the request, the
department shall either issue the certificate or
mail notice to the purchaser at his address as it
appears on the records of the department of the
amount that must be paid as a condition of
issuing the certificate. Failure of the depart-
ment to mail the notice will release the pur-
chaser from any further obligation to withhold
the purchase price ‘as above provided. The
obligation of the successor may be enforced
within 4 years of the time the retailer sells out
his business or stock of goods or at the time that
the determination against the retailer becomes
final, whichever event occurs later.

~ {19) The department shall by rule provide for
the efficient collection of the taxes imposed by
this subchapter on sales of property or services
by persons not regularly engaged in selling at
retail in this state or not having a permanent
place of business, but who are temporarily

“engaged in selling from trucks, portable road-
side ‘stands, concessions at fairs and carnivals,
and the like. The department may authorize
such persons to sell property or sell, perform or

" furnish services on a permit or nonpermit basis
as the department by rule prescribes and failure
‘of any person to comply with such rules consti-
tutés a misdemeanor.

. History: - 1973 ¢c. 156; 1975 ¢.'39; 1977 c. 29, 142, 418;
1979 ¢. 174,221;1981 ¢. 20,317; 19832 2,27; 1983 a 189 ss
99,103, 107, 329.(12); 1983 a 341, 510, 544.

Where gold sold to dentists was used in dental work, sale
was not taxable under (1). Dept. of Revenue v: Milw Refin-
ing Corp. 80 W (2d) 44, 257 NW (2d) 855

Data processing service which transfers tangible property
such as cards, tapes and printouts, but whose essential service
is the sale of intangible coded or processed data, is not tax-
able under this section Janesville Data Center v. Dept. of
Reventie; 84 W' (2d) 341,267 NW (2d) 656 (1978).

See note-to Art. I, sec. 18, citing Kollasch v- Adamany,
104 W (2d) 552, 313 NW (2d) 47 (1981).

77.53 Imposition of use tax. (1) An excise tax
is hereby levied and imposed on the storage, use
or other consumption in this state of tangible
personal property or taxable services described
in s. 77.52 purchased from any retailer at the
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rate of 5% of the sales price of the property or
taxable services.

(2) Every person storing, using or otherwise
consuming in this state tangible personal prop-
erty or taxable services purchased from a re-
tailer is liable for the tax imposed by this
section. The person’s liability is not extin-
guished until the tax has beenpaid to this state,
but a receipt with the tax separately stated from
a retailer engaged in business in this state or
from a retailer who is authorized by the depart-
ment, under such rules as it prescribes, to collect
the tax and who is regarded as a retailer engaged
in business in this state for purposes of the tax
imposed by this section given to the purchaser
under sub. (3) relieves the purchaser from fur-
ther liability. for the tax to which the receipt
refers.

(3) Every retailer engaged in business in this
state and making sales of tangible personal
property or taxable services for delivery into

_this state or with knowledge directly or indi-

rectly that the property or service is intended for
storage, use or other consumption in this state,
shall, at the time of making the sales or, if the
storage, use or other consumption of the tangi-
ble personal property or taxable service is not
then taxable under this section, at the time the

“storage, use or other consumption becomes

taxable, collect the tax from the purchaser and
give to the purchaser a receipt in the manner
and form prescribed by the department.

(4) A retailer is relieved from liability to
collect use tax insofar as the measure of the tax
is represented by accounts which have been

“found to be worthless and charged off for

income tax purposes. If the retailer has previ-
ously paid the amount of the tax, he may, under
rules prescribed by the department, take as a
deduction from the measure of the tax the
amount found worthless and charged off for
incomeé tax purposes. If any such accounts are
thereafter in whole or in part collected by the

‘rétailer, the amourt so collected shall be in-

cluded-in the first return filed after such collec-
tion and the amount of the tax thereon paid
with the return

(5) The tax required to be collected by the
retailer constitutes'a debt owed by the retailer to
the state, ' ;

(7) The tax required to be collected by the
retailer from the purchaser shall be displayed
separately from the list price, the price adver-
tised in the premises, the marked price, or other
price on the sales check, invoice or other proof
of sale. ~

(8) Any person violating sub. (3) or (7) is
guilty of a misdemeanor.
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(9) Every retailer selling tangible personal
property or taxable services for storage, use or
other consumption in this state shall register
with the department and give the name and
address of all agents operating in this state, the
location of all distribution or sales houses or
offices-or other places of business in this state,
and such other information as the department
requires.

(9m) Any person who is not otherwise re-
quired to collect any tax imposed by this sub-
chapter and who makes sales to petsons within
this state of tangible personal property or tax-
able services the use of which is subject to tax
under this subchapter may, if he so elects,
register with the department, under such terms
and conditions as the department imposes, and
thereby be authorized and required to collect,
report and remit to the department the use tax
imposed. by this subchapter.

(10) For the purpose of the proper adminis-
tration of this section and to prevent evasion of
the use tax and the duty to collect-the use tax, it
is presumed that tangible personal property or
taxable services sold by any person for delivery
in this state is sold for storage, use or other
consumption in this state until the contrary is
established. The burden of proving the con-
trary is upon the person who makes the sale
unless he takes from the purchaser a certificate
to-the effect that the property or taxable service
is purchased for resale; or otherwise exempt
from the tax

(11) The certificate referred to in sub, (10)
relieves the person selling the property or ser-
vice from the burden of proof only if taken in
good faith from a person who is engaged as a
seller of tangible personal property or taxable
services and who holds the permit provided for
by s. 77.52 (9) and who, at the time of purchas-
ing the tangible personal property or taxable
service, intends to sell it in the regular course of
operations or is unable to ascertain at the time
of purchase whether the property or service will
be sold or will be used for some other purpose,
or if taken in good faith from a person claiming
exemption. The certificate shall be: signed by
and bear the name and address of the purchaser
and shall indicate the number of the permit
issued to the purchaser, the general character of
tangible personal property or taxable service
sold by the purchaser and the basis for the
claimed exemption The .certificate shall be
substantially 'in the form the department
prescnbes

(12) If a purchaser who gives a certificate
makes any storage or use of the property or
service other than retention, demonstration or
display while holding it for sale in the regular
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course of operations as a seller, the storage or
use is taxable as of the time the property or
service is first so stored or used.

(13) If a purchaser gives a certificate with
respect to the purchase of fungible goods and
thereafter commingles these goods with other
fungible goods not so purchased but of such
similarity that the identity of the constituent
goods in the commingled mass cannot be deter-
mined sales from the mass of commingled
goods shall be deemed to be sales of the goods
so purchased until a quantity of commingled
goods equal to the quantity of purchased goods
so commingled has been sold.

(14) It is presumed that tangible personal
property or taxable services shipped or brought
to this state by the purchaser were purchased
from or serviced by a retailer.

(15) It is presumed that tangible personal
property or taxable services delivered outside
this state to a purchaser known by the retailer to
be a resident of this state were purchased from a
retailer for storage, use or other consumption in
this state and stored, used or otherwise con-
sumed in this-state. This presumption may be
controverted by a written statement, signed by
the purchaser or an authorized representative,
and retained by the seller that the property or
service was purchased for use at a designated
point outside this state. This presumption may
also be controverted by other evidence satisfac-
tory to the department that the property or
service was not purchased for storage, use or
other consumption in this state.

(16) If the purchase, rental or lease of tangi-
ble personal property or service subject to. the
tax_imposed by.this section was subject to a
sales tax by another state in which the purchase
was made, the amount of sales tax paid the
other state shall be applied as a credit against
and deducted from the tax, to the extent
thereof, imposed by this section. In this subsec-
tion - “sales tax” includes a use or-excise tax
imposed on the use of tangible personal prop-
erty or taxable service by the state in which the
sale occurred and “‘state” includes the District
of Columbia but does not include the common-
wealth of Puerto Rico or the several temtorles
organized by congress.

(17) This section does not:apply to tangible
personal property purchased outside this state,
other than motor vehicles, boats, snowmobiles,
mobile homes not e€xceeding 45 feet in length,
trailers, semitrailers and airplanes registered or
titled or required-to be registered or titled in this
state, which is brought into this state by a
nondomiciliary for the person’s own storage,
use or other consumption while temporarily
within this state when such property is not
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stored, used or otherwise consumed in this state
in the conduct of a trade, occupation, business
or profession or in the performance of personal
services for wages or fees.

(18) This section does not apply to the stor-
age, use.or other consumption in this state of
household goods for personal use, including
motor vehicles, purchased by a nondomiciliary
of this state outside this state 90 days or more
before bringing the goods into this state in
connection with a change of domicile to this

state
History: 1971-c. 125,211; 1977¢. 29,418;1979¢ 1, 174;
1981¢.317; 1983 a. 2

77.535 Increases; building materials. In-
creases in the rates of the taxes under this
subchapter do not apply to building materials
purchased by persons engaged in constructing,
altering, repairing or improving real estate for
others when the materials so purchased by
those persons are affixed and made a structural
part-of real estate in the fulfillment of a written
contract for a fixed price not subject to change
or modification, or to a formal written bid that
cannot be altered or withdrawn, if the contract
is entered into or the bid is made before the
effective date. of the sales and use tax rate
increase

History: 1981 c. 317
77.54 General exemptions. There are ex-
empted from the taxes imposed by this
subchapter:

(1) The gross receipts from the sale of and the
storage, use or other consumption in this state
of tangible personal property and services the
gross receipts from the sale of which, or- the
storage, use or other consumption of which, this
state is prohibited from taxing under the consti-
tution or laws of the United States or under the
constitution of "this state.

(2) The gross receipts from sales of and the
storage, use or other consumption of tangible
personal property becoming an ingredient or
component part of an article of tangible per-
sonal property or which is consumed- or de-
stroyed or loses its identity in the manufacture
of tangible personal property in any form des-
tined for sale, but this exemption shall not
include fuel or electricity.

(2m) The gross receipts from the sales of and
the storage, use or other consumption of tangi-
ble personal property or services that become
an ingredient or component of shoppers guides,
newspapers or periodicals or that are consumed
or lose their identity in the manufacture of
shoppers guides, newspapers or periodicals,
whether or not the shoppers guides, newspapers
or periodicals are transferred without charge to
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the recipient. In this subsection, “shoppers
guides”, “newspapers” and “periodicals” have
the meanings under sub. (15). The exemption
under this subdivision does not apply to adver-
tising supplements that are not newspapers.

(3) The gross receipts from the sales of and
the storage, use or other consumption of trac-
tors and machines, including accessories, at-
tachmients, fuel and parts therefor, used directly
in farming, including dairy farming, agricul-
ture, horticulture or floriculture, but excluding
automobiles, trucks, and other motor vehicles
for highway use, when engaged in by the pur-
chaser or user as a business enterprise, but the
purchaser of property exempt under this sub-
section shall be liable for the sales tax under s.
77.57 at the time any more than nominal other
use, including job contracting other than the
performance of farm services by one farmer for
another with machinery customarily used by
the performing farmer in his own farming oper-
ation, is made of such property.

(3m) The gross receipts from sales of and the
storage, use or other consumption of seeds for
planting, plants, feed, fertilizer, soil condition-
ers, sprays, pesticides, fungicides, breeding and
other livestock, poultry, farm work stock, bal-
ing twine and baling wire, and containers for
fruits, vegetables, grain and animal wastes used
exclusively in farming, including dairy farming,
agriculture, horticulture or floriculture when
engaged in by the purchaser or user as a busi-
ness enterprise

(4) Gross receipts from the sale of tangible
personal property, and the storage, use or other
consumption in this state of tangible personal
property. which is the subject of any such sale,
by any elementary school or secondary school,
exempted as such from payment of income tax
under ch. 71, whether public or private.

(5) The gross receipts from the sale of and the
storage, use or other consumption of:

(a) Aircraft, including accessories, attach-
ments, fuel and parts therefor, sold to persons
using such aircraft as certified or licensed carri-
ers of persons or property in interstate or for-
eign commerce under authority of the laws of
the United States or any foreign government, or
sold to any foreign government for use by such
government outside this state and aircraft, mo-
tor vehicles or truck bodies sold to persons who
are not residents of this state and who will not
use such aircraft, motor vehicles or trucks for
which the truck bodies were made in this state
otherwise than in the removal of such aircraft,
motor vehicles or trucks from this state.

(b) Motor trucks, truck tractors, road trac-
tors, buses, trailers and semitrailers, and acces-
sories, attachments, parts, supplies and materi-
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als therefor, sold to common or contract
carriers who use such motor trucks, truck trac-
tors, road tractors, buses, trailers and semitrail-
ers exclusively as common or contract carriers,
including the urban mass transportation of pas-
sengers as defined in s 71.18 (2) (a).

(c) Motor vehicles which are not required to
be licensed for highway use and which are
exclusively and directly used in conjunction
with. waste ‘reduction or recycling activities
which reduce the amount of solid waste gener-
ated, reuse solid waste, recycle -solid waste,
compost solid waste or recover energy from
solid waste. For the purposes of this paragraph,
“solid waste’’ means garbage, refuse, sludge or
other materials or articles, whether these mate-
rials or articles are discarded or purchased,
including ‘solid, semisolid, liquid or contained
gaseous materials or articles resulting from in-
dustrial, -commercial, mining or agricultural
operations or from domestic use or from public
service activities.

*(6) The gross receipts from the sale of and the
storage, use or other consumption of:

(a) Machines and specific processing equip-
ment and repair parts or replacements thereof,
exclusively and directly used by a manufacturer
in manufacturing tangible personal property.

(b) Containers, labels, sacks, cans, boxes,

drums, bags or other packaging and shipping
materials for use in packing, packaging or ship-
ping tangible personal property, if such items
are used by the purchaser to transfer merchan-
dise to customers and meat casing, wrapping
paper, tape, containers, labels, sacks, cans,
boxes, drums, bags or other packaging and
shipping materials for use in packing, packag-
ing or shipping meat or meat products regard-
less of whether such items are used to transfer
merchandise to customers.
* (c) Fuel convérted to electric energy, gas or
steam by “utilities and that portion of the
amount of fuel converted to steam for purposes
of resale by persons other than utilities.

(6m) For purposes of sub. (6) (a) “manufac-
turing” is the production by machinery of a new
article with a different form, use and name from
‘existing materials by a process popularly re-
garded as manufacturing. “Manufacturing”
includes but is not limited to:

(a) Crushing, washing, grading and blending
sand, rock, gravel and other minerals.

(b) Ore dressing, including the mechanical
preparation, by crushing and other processes,
and the concentration, by flotation and. other
processes, or ore, and beneficiation, including
but not limited to the preparation of ore for
smelting:
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(c) Mixing and processing if performed in
mobile units mounted on trucks or trailers.

NOTE: Sub. (6m) is shown as renumbered from 77.51 (27)
and amended by 1983 Wis. Act 544, ss. 39 and 47, eff. 1-1-87.

(7) The occasional sales of tangible personal
property and services and the storage, use or
other consumption in this state of tangible
personal property, the transfer of which to the
purchaser is an occasional sale. This exemption
shall, in the case of motor vehicles, snowmo-
biles, mobile homes. not exceeding 45 feet in
length, trailers, semitrailers or aircraft regis-
tered or titled, or required to be registered or
titled, in this state, and boats registered or titled,
or required to be registered or titled, in this state
or under the laws of the United States, be
limited to motor vehicles, boats, snowmobiles,
mobile homes not exceeding 45 feet in length,
trailers, semitrailers or aircraft transferred to
the spouse, parent or child of the transferor,
and to motor vehicles transferred from the
transferor’s individual ownership to a corpora-
tion owned solely by the transferor, and then
only if the motor vehicle, snowmobile, mobile
home not exceeding 45 feet in length, trailer,
semitrailer or aircraft has been previously regis-
tered or titled in this state orin the case of boats,

‘registered or titled under the laws of this state or

the United States, in the name of the transferor
and the person selling is not engaged in the
business of selling the type of property for
which exemption is claimed. This exemption
does not apply to gross receipts from the sale of
bingo supplies to players or to the sale, rental or
use of regular bingo cards, extra regular cards
and special bingo cards.

(8) Charges for interest, financing or insur-
ance where such charges are separately set forth
upon the invoice given by the seller to the
purchaser

(9) The gross receipts from sales of tickets or
admissions to public-and private elementary
and secondary school activities, where the en-
tire net proceeds therefrom are expended for
educational, religious or charitable purposes

(9a) The gross receipts from sales to, and the
storage by, use by or other consumption of
tangible personal property and taxable services
by:

(a) This state or any agency thereof.

(b) Any county, city, village, town or school
district in this state.

(c) A county-city hospital established under
s. 66.47. '

(d) A sewerage commission organized under
s. 144.07 (4) or a metropolitan sewerage district
organized under ss. 66.20 to 66.26 or 66.88 to
66.918.
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(e) Any other unit of government in this state
or any agency or instrumentality of 2 or more
units of government in this state.

(f) Any corporation, community chest fund,
foundation or association organized and oper-
ated exclusively for religious, charitable, scien-
tific or educational purposes, or for the preven-

tion of cruelty to children or animals, no part of
the net income of which inures to the benefit of

any private stockholder, shareholder, member
or corporation.

(10) The gross receipts- from the sale of all
admission fees or admission stickers under s.
27.01 (7) to (9)

(11) The gross receipts from the sales of and
the storage, use or other consumption in this
state of motor fuel, general aviation fuel or
special fuel, subject to taxation under ch. 78,
regardless of whether refundable under s. 78 75.

(12) The gross receipts from the sales of and
the storage, use or other consumption in this
state of rail freight or passenger cars, locomo-
tives or other rolling stock used in railroad
operations, or accessories, attachments, parts,

"lubricants or fuel therefor.

(13) The gross.receipts from the sales of and
the storage, use or other consumption in this
state of commercial vessels and barges of 50-ton
burden or over primarily engaged in interstate
or foreign commerce or commercial fishing,
and the accessories, attachments, parts and fuel
therefor.

(14) The gross receipts from the sales of and
the storage, use or other consumption in this
state of medicines: :

(a) Prescribed for the treatment of a human
being by a person authorized to prescribe the
medicines, and dispensed on-prescription filled
by a registered pharmacist in accordance with
law;

(b) Furnished by a licensed physician, sur-
geon,.podiatrist or dentist to his own patient for
treatment of the patient;

(c) Furnished by a hospital for treatment of

any person pursuant to the order of a licensed
physician, surgeon, podiatrist or dentist;

(d) Sold to a licensed physician, surgeon,
podiatrist, dentist or hospital for the treatment
of a human being; or

(e) Sold to. this state or any political subdivi-
sion or municipal corporation thereof, for use
in the treatment of a human being; or furnished
for the treatment of a human being by a medical
facility or clinic maintained by this state or any
political subdivision or municipal corporation
thereof. ‘

(14g) “Medicines” as used in sub. (14) means
any substance or preparation intended for-use
byexternal or internal application to the human
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body in the diagnosis, cure, mitigation, treat-
ment or prevention of disease and which is
commonly recognized as a substance or prepa-
ration intended for such use; but “medicines”
do not include:

(a) Any auditory, prosthetic, ophthalmic or
ocular device or appliance.

(b) Articles which are in the nature of splints,
bandages, - pads, compresses, supports, dress-
ings, instruments, apparatus, contrivances, ap-
pliances, devices or other mechanical, elec-
tronic, optical or physical equipment or article
or the component parts or accessories thereof.

(c) Any alcohol beverage the manufacture,
sale, purchase, possession or transportation of
which is licensed or regulated under the laws of
this state.

(14m) For purposes of sub. (14), insulin
furnished by a registered pharmacist to a person
for treatment of diabetes as directed by a physi-
cian shall be deemed dispensed on prescription.

(14r) For purposes of sub. (14) hospital has
the meaning ascribed to it in s. 50.33 (2)

NOTE:. Subs. (14g), (14m) and (14r) are shown as renum-
bered from 77.51 (21), (22) and (22m) and amended by 1983
Wis. Act 544, ss. 33 and 47, eff. 1-1-87.

(14s) The gross receipts from the sale or
rental of and the storage, use or other consump-
tion in this state of equipment used to adminis-
ter oxygen for medical purposes by a person
who has a prescription for oxygen written by a
person authorized to prescribe oxygen.

(15) The gross receipts from the sale of and
the storage, use or other consumption of all
newspapers, of periodicals regularly issued at
average intervals not exceeding 3 months and
either sold by subscription, sold to publishers
for distribution without charge or regularly
distributed by or on behalf of publishers with-
out charge to the recipient and of shoppers
guides which distribute no less than 48 issues in
a 12-month period. In this subsection, “‘shop-
pers guide” means a community publication
delivered, or attempted to be delivered, to most
of the households in its coverage area without a
required subscription fee, which advertises a
broad range of products and services offered by
several types of businesses and individuals

- (16) The gross receipts from the sale of and
the storage, use or other consumption of fire
trucks and fire fighting equipment, including
accessories, -attachments, parts and supplies
therefor, sold to volunteer fire departments.

(17) The gross receipts from the sales of and
the storage, use or other consumption of water
when delivered through mains.

(18) When the sale, lease or rental of a service
or property that-was previously exempt or not
taxable under this subchapter becomes taxable,
and the service or property is furnished under a
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written contract by which the seller is uncondi-
tionally obligated to provide the scrvice or
property for the amount fixed under the con-
tract, the seller is exempt from sales or use tax
on the gross receipts for services or property
provided until the contract is terminated, ex-
tended, renewed or modified. However, from
the time the service or property becomes taxable
until the contract is terminated, extended, re-
newed or modified the user is subject to use tax,
measured by the sales price, on the service or
property purchased under the contract

(20) Except as provided in par. (c), there are
exempt from the taxes imposed by this sub-
chapter the gross receipts from the sales of, and
the storage, use or other consumption of, food,
food products and beverages for human
consumption.

(a) “Food”, “food products” and “‘bever-

ages” include, by way of illustration and not of

limitation, milk and milk products, cereal and
cereal products (meal, grits, flour, bread and
other bakery products), meats and meat prod-
ucts, fish and fish products, seafoods, poultry
and poultry products, vegetables and vegetable
Juices, fruits and fruit juices as defined in ch. 97,
1967 stats., canned goods (including jams, jel-
lies and preserves), nuts, berries, melons, sugar,
salt, coffee, coffee substitutes, tea, cocoa, condi-
ments, spices, spreads, relishes, desserts, flavor-
ing, oleomargarine, shortening, candy, confec-
tions, dietary foods, health supplements, or any
combination of the above.

(b) “Food”, “food products” and ‘“‘bever-
ages” do not include:

1. Medicines, tonics, vitamins and medicinal
preparations in any form. :

2. Fermented malt beverages as defined in s.
125.02.

3. Intoxicating liquors as defined in's 139.01
3).

4. Soda water beverages as defined ins 97.34
(8), bases, concentrates and powders intended
to be reconstituted by consumers to produce
soft drinks, and fruit drinks and ades not de-
fined as fruit juices in s 97.02 (27), 1967 stats

(c) 1. The gross receipts from sales of meals,
food, food products and beverages sold by any
person, organization or establishment for direct
consumption on the premises are taxable, ex-
‘cept as provided in subd. 4

2. The gross receipts from sales by any per-
son, organization or establishment of the fol-
lowing items for off-premises consumption are
taxable:

a. Meals and sandwiches, whether heated or
not.

b. Heated food or heated beverages.

¢. Soda fountain items such as sundaes, mitk
shakes, malts, ice cream cones and sodas
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d. Candy, chewing gum, lozenges, popcorn
and confections.

3 Taxable gross receipts shall include cover,
minimum, entertainment, service or other
charges made to patrons or customers

4 Taxable sales do not include meals, food,
food products or beverages sold by hospitals,
sanatoriums, nursing homes, retirement homes
or day care centers registered under ch 48. In
this subdivision “retifement home” means a
nonprofit residential facility where 3 or more
unrelated adults or their spouses have their
principal residence and where support services,
including meals from a common kitchen, are
available to residents. Taxable sales do not
include meals, food, food products or beverages
sold to the elderly or handicapped by persons
providing “‘mobile meals on wheels”.

5. Taxable sales shall not include meals, food,
food products or beverages furnished in accord-
ance with any contract or agreement by a public
or private institution of higher education.

6. For purposes of subd. 1, “premises’ shall
be construed broadly, and, by way of illustra-
tion but not limitation, shall include the lobby,
aisles and auditorium of a theater or the seating,
aisles and parking area of an arena, rink or
stadium or the parking area of a drive-in or
outdoor theater. The premises of a caterer with
respect to catered meals or beverages shall be
the place where served. Vending machine prem-
ises shall include the room or area in which
located.

(21) The gross receipts from the sales of and
the storage, use or other consumption of cas-
kets and burial vaults for human remains.

(22) The gross receipts from the sales of or
the storage, use or other consumption of:

(a) Artificial devices. individually designed,
constructed or altered solely for the use of a
particular physically disabled person so as to
become a brace, support, supplement, correc-
tion or substitute for the bodily structure in-
cluding the extremities of the individual

(b) Artificial limbs, artificial eyes, hearing
aids and -other equipment worn as a correction
or substitute for any functioning portion of the
body.

(c) Artificial teeth sold by a dentist.

(d) Eye glasses when especially designed or
prescribed by an .ophthalmologist, physician,
oculist or optometrist for the personal use of the
owner or purchaser.

(e) Crutches and wheelchairs for the use of
persons who are ill or disabled

(23m) The gross receipts from the sale, lease
or.rental of or the storage, use or other con-
sumption of motion picture film-or tape, and
advertising materials related thereto, sold,
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leased or rented to a motion picture theater or
radio or television station.

(24) The gross receipts from the sale of and
the storage, use or other consumption of appa-
ratus, equipment and electrical instruments,
other than station equipment, in central offices
of telephone companies, used in transmitting
traffic and operating signals.

(25) The gross receipts from the sale of and
the storage of printed material which is

designed to advertise and promote the sale of
merchandise, or to advertise the services of

individual business firms, which printed mate-

rial is purchased and stored for the purpose of

subsequently transporting it outside the state by
the purchaser for use thereafter solely outside
the state. ,

(26) The gross receipts from the sales of and
the storage, use, or other consumption of tangi-
ble personal property which becomes a compo-
nent part of an industrial waste treatment facil-
ity exempt under s. 70.11 (21) (a), or tangible
personal property which becomes a component
part of a waste treatment facility of this state or
any agency thereof, or any political subdivision
of the state or agency thereof as provided in s.
40.02 (28). The:exemption includes replace-
ment parts therefor, and also applies to chemi-
cals and supplies used or consumed in operating

a waste treatment facility and to purchases of

tangible personal property made by construc-
tion contractors who transfer such property to
their customers in fulfillment of a real property
construction activity. This exemption does not
apply to tangible personal property installed in
fulfillment of a written construction contract
entered into, or a formal written bid made, prior
to July 31, 1975.

(26m) The gross receipts from the sale of and
the storage, use or other consumption of waste
reduction. or recycling machinery and equip-
ment, including parts therefor, exclusively and
directly used for waste reduction or recycling
activities which reduce the amount of solid
waste generated, reuse solid waste, recycle solid
waste, compost solid waste or recover energy

-from solid waste. The exemption applies even
though -an economically useful end product
results from the use of the machinery and
equipment. For the purposes of this subsection,
“solid-waste” means garbage, refuse, sludge or
other materials or articles, whether these mate-
rials or .articles are discarded or purchased,
including solid, semisolid, liquid or contained
gaseous materials or articles resulting from in-
dustrial, commercial, mining or agricultural
operations or from domestic use or from public
service activities.
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(27) The gross receipts from the sale of semen
used for artificial insemination of livestock.

(28) The gross receipts from the sale of and
the storage, use or other consumption to or by
the ultimate consumer of apparatus or equip-
ment for the injection of insulin.

(29) The gross receipts from the sales of and
the storage, use or other consumption of equip-
ment used in the production of maple syrup.

(30) (a) The gross receipts from the sale of:

1. Coal, fuel oil, propane, steam and wood
used for fuel sold for residential use.

2. Electricity and natural gas sold for residen-
tial use during the months of November, De-
cember, January, February, March and April

3. Electricity sold for use in farming, includ-
ing but not limited to agriculture, dairy farm-
ing, floriculture and horticulture, during the
months of November, December, January,
February, March and April.

(b) For purposes of this subsection, electric-
ity or natural gas is considered sold at the time
of billing. If the billing is by mail, the time of
billing is the day on which the billing is mailed.

(c) If fuel or electricity is sold partly for a use
exempt under this subsection and partly for a
use which is not exempt under this subsection,
no tax shall be collected on that percentage of
the gross receipts equal to the percentage of the
fuel or electricity which is used for an exempt
use, as specified in an exemption certificate
provided by the purchaser to the seller.

(d) In this subsection “residential use” means
use in a structure or portion of a structure which
is a person’s permanent residence, but does not
include use in transient accommodations, as
specified in s. 77.52 (2) (a) 1, motor homes,
travel trailers or other recreational vehicles.

(e) For purposes of this subsection, a seller of
electricity or natural gas is not required to
comply with the requirement of obtaining ex-
emption certificates under s, 77.52.(13) for sales
of electricity or natural gas to accounts not
covered by par. (¢) which are properly classified
as residential or farms pursuant to schedules
which are filed for rate tariff purposes with the
public service commission under s. 196.19 and
which are in force at the time of the sales or are
properly so classified for classification purposes
as directed by the federal rural electrification
administration. Nothing in this paragraph shall
be construed to broaden the exemption speci-
fied in par. (a). ~

(f) Sellers of coal, fuel oil, propane, steam
and wood used for fuel shall not be required to
obtain an exemption certificate under s. 77 52
(13) from a purchaser if all the fuel sold is for
residential use and the seller maintains ade-
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quate records to identify which sales are
exempt.

(32) The gross receipts from charges, includ-
ing charges for a search, imposed by an author-
ity, as defined in s. 19.32 (1), for copying a
public record under s. 16.61 (12) or 19.35 (1).

History: 1971 ¢. 64, 154, 215, 311; 1973 ¢ 90, 156, 240;
1975 ¢ 39, 96, 102, 146, 200; 1977 ¢. 29; 1977 ¢. 83 ss 13, 26;
1977 ¢. 250, 368, 418; 1979 ¢. 1, 34, 87, 174; 1981 ¢. 20; 1981 ¢
795. 18, 1981 ¢ 965.67; 1981 ¢ 264; 1981 c. 2825 47; 1981 ¢
317; 1983 2. 27 ss 1284d to 1284np, 2202 (38); 1983 a. 189 ss
101, 106, 329 (5), (12), (13); 1983 a. 192, 287, 405, 426, 498,
510, 538, 544

A cartier’s contract status is established under the “pri-
mary business test” if his primary occupation is the supplying
of transportation for compénsation even though the operator
owns the goods at time of transport and carries them for the
purpose of sale; if, however, the operator’s primary business
is manufacturing or another noncarrier commercial enter-
prise, a determination must be made as to whether the motor
operations are in furtherance of the primary business or are
conducted as a related enterprise with the purpose of profit-
ing from the transportation Gensler v. Dept. of Revenue, 70
W (2d) 1108, 236 NW (2d) 648

Sale of furnishings and equipment of supper club was an
“occasional sale” under 77.54 (7) as defined under 77 51 (10).
Three Lions Supper Club v. Dept. of Revenue, 72 W (2d)
546, 241 NW (2d) 190

Consumption of gas at interstate pipeline compressor sta-
tions in Wisconsin is protected from state use tax by com-
merce clause. Midwestern Gas Transmission Co v Revenue
Dept 84 W (2d) 261, 267 NW (2d) 253 (1978)

Semitrailers are “truck bodies” under (5) (a). Dept. of
Revenue v. Trudell Trailer Sales, 104 W (2d) 39, 310 NW (2d)
612 (1981)

Vending machine company, which placed machines in
schools and hospitals, was “seller” of products dispensed by
machine. Servomation Co1p. v. Dept of Revenue, 106 W
(2d) 616, 317 NW (2d) 464 (1982)

Under “use or function” test, greenhouse was “machine”
used in floriculture under (3) Revenue Dept v. Greiling, 112
W (2d) 602, 334 NW (2d) 118 (1983).

77.55 Exemptions from sales tax. (1) There
are -exempted from the computation of the
amount of the sales tax the gross receipts from
the sale of any tangible personal property or
services to:

(a) The United States, its unincorporated
agencies and instrumentalities;

(b) Any incorporated agency or instrumen-
tality of the United States wholly owned by the
United States or by a corporation wholly
owned by the United States '

(2) There are exempted from the computa-
“tion of the amount of the sales tax the gross
receipts from sales of tangible personal prop-
erty to a common or contract carrier, shipped
by the seller via the purchasing carrier under a
bill of lading whether the freight is paid in
advance, or the shipment is made freight
charges collect, to a point outside this state and
the property is'actually transported to the out-
of-state destination for use by the carrier in the
conduct of its business as a carrier

(3) There are exempted from the computa-
tion of ‘the amount of the sales tax the gross

" teceipts from sales of tangible pérsoral prop-
erty purchased for use solely outside this state
and ‘delivered to a forwarding agent, export
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packer, or other person engaged in the business
of preparing goods for export or arranging for
their exportation, and actually delivered to a
port outside the continental limits of the United
States prior to making any use thereof.

77.56. Exemptions from use tax. (1) The stor-
age, use or other consumption in this state of
property, the gross receipts from the sale of
which are reported to the department in the
measure of the sales tax, is exempted from the
use tax.

(2) The loan by an automobile dealer of a
motor vehicle to any school or school district
for a driver training educational program con-
ducted by the school or school district is exempt
from the use tax. If the dealer makes any other
use of the vehicle except retention, demonstra-
tion or display while holding it for sale in the
regular course of business, the use is taxable to
the dealer under s. 77.53 as of the time the
property is first so used, and the sales price of
the vehicle to the dealer is the measure of the
tax.

77.57 Liability of purchaser. If a purchaser
certifies in writing to a seller that the property
purchased will be used in a manner or for a
purpose entitling the seller to regard the gross
receipts from the sale as exempted by this
subchapter from the computation of the
amount of the sales tax and uses the property in
some other manner or for some other purpose,
the purchaser is liable for payment of the sales
tax. The tax shall be measured by the sales price
of the property to the purchaser, but if the
taxable use first occurs more than 6 months
after the sale to the purchaser, the purchaser
may use as the measure of the tax either that
sales price or the fair market value of the
property at the time the taxable use first occurs.

History: 1983 a 405

Seller is not relieved of liability if purchaser’s certificate on
its face fails to state a legal basis for exempting the sale. De-
partment of Revenue v. Moebius Printing Co 89 W (2d) 610,
279 NW (2d) 213 (1979).

77.58 ‘Returns and payments. (1) The taxes
imposed by this subchapter for each calendar
quarter are due and payable on the last day of
the month next succeeding the calendar quarter
for which imposed except that:

(a) If the amount: of tax for any calendar
quarter exceeds $600, the department may re-
quire by written notice to the taxpayer that the
taxes imposed on and after the date specified in
the notice are due and payable on the last day of
the'month next succeeding the calendar month
for'which imposed.

(b) If the amount of tax for any calendar
quarter exceeds $3,600, the department may
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require by written notice to the taxpayer that
the taxes imposed on and after the date speci-
fied in the notice are due and payable on the
20th day-of the month next succeeding the
calendar month for which imposed. The pay-
ment is timely if it fulfills the requirements
under s. 77.61 (14). ‘

. (2) A return shall be filed by the last day of
the month next succeeding each calendar quar-
ter for taxes imposed for the preceding calendar
quarter except that:

(a) If payments are required. to be made
monthly and are due and payable on the last
day of the month next succeeding the calendar
month for which imposed under sub. (1) (a), a
return shall be filed by the last day of the month
next-succeeding each calendar month for taxes
imposed for the preceding calendar month.

(b) If payments are required to be made
monthly and are due and payable on the 20th
day of the month next succeeding the calendar
month for which imposed under sub. (1) (b), a
return shall be-filed by:the 20th day of the
month next succeeding each calendar month for
taxes imposed for  the. preceding calendar
month. :

(c) Returns and payments under this section
are timely if they meet the requirements under s.
77.61 (14). :

(3) (a) For purposes of the sales tax a return
shall be filed by every seller. For purposes of
the use tax a return shall be filed by every
retailer-engaged in business in this state and by
every person- purchasing tangible personal
property or services, the storage, use or other
consumption of which is subject to the use tax,
who has not paid the use tax due to a retailer
required to collect the tax. Returns shall be
signed by the pérson required to file the return
or by a'duly authorized agent but need not be
verified by oath.

(b) For purposes of the sales tax the return
shall show the gross receipts of the seller during
the preceding reporting period. For purposes of
the use tax, in case of a-return filed by a retailer,
the return shall show the total sales price of the
property or taxable services sold, the storage,
use or consumption of which became subject to
the use tax during the preceding reporting: pe-
riod. In case of a sales or use tax return filed by
a purchaser, the return shall show the total sales
price. of  the property and taxable services
purchased, the storage, use or consumption of
which became subject to the use tax during the
preceding reporting period. The return. shall
also show the amount of the taxes for the period
covered by the return-and such other informa-
tion as the department deems necessary. for the
proper administration of this subchapter.
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(4) The person required to file the return shall
deliver the return together with a remittance of
the amount of the tax due to the office of the
department or such other place as the depart-
ment designates.

(5) The department, if it deems it necessary to
ensure payment to or facilitate the collection by
the state of the amount of taxes, may require
returns and payments of the amount of taxes for
other than quarterly periods. The department
may, if satisfied that the revenues will be ade-
quately safeguarded, permit returns and pay-
ments of the amount of taxes for other than
quarterly periods. Such returns or payments
shall be due or payable by the last day of the
month next succeeding the end of the reporting
or paying period, except that the department
may require by written notice to the taxpayer
that the returns or payments shall be due or
payable by the 20th day of the month next
succeeding the end of the reporting or paying
period. Any person who discontinues business
or whose permit has not been renewed under s.
77.52 (10) or (11) (b) prior to the end of a
reporting period shall, within 30 days of such
discontinuance or nonrenewal, file a return and
make payment of the taxes due from the begin-
ning of such reporting period. If a business is
discontinued and a final report thereon. has
been made covering all payments due or refunds
claimed as provided in this section, the account
shall be closed, the seller’s permit terminated
and, notwithstanding any other provisions of
this section, no further reports may be required.

(6) For: the purposes of the sales tax gross
receipts from rentals or leases of tangible per-
sonal property shall be reported and the tax
paid in accordance with such rules as the de-
partment prescribes.

(7) The-department for good cause may ex-
tend for not to exceed one month the time for
making any return or paying any amount re-
quired to be ‘paid by this subchapter. The
extension may be granted at any time provided
a request therefor is filed with the department
within or’ prior to-the period. for which the
extension is requested

(8) In any case in which a retailer who has
accepted a resale or exemption certificate is
subsequently required to pay a sales or use tax
measured by the sale,  he may recover the
amount of the tax as a debt due from the person

who‘furnished such certificate.
History: - 1971 ¢. 316; 1975 ¢. 39, 199; 1977.¢ 29, 142;
1979 ¢. 1, 174, 221, 355; 1981 c. 20; 1983 2. 405

'77.59 Deficiency and refund determinations.

(1) The department may, by office audit, deter-
mine the tax required to be paid to the state or
the refund due to any person pursuant to this
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subchapter. The determination may be made
upon the basis of the facts contained in the
return being audited or upon the basis of any
other information within the department’s pos-
session. The determination shall be presumed
to be correct and the burden of proving it to be
incorrect shall be upon the person challenging
the correctness thereof. One or more such office
audit determinations may be made of the
amount due for any one or for more than one
period

(2) The department may, by field audit, de-
termine the tax required to be paid to the state
or the refund due to any person under this
subchapter. The determination may be made
upon the basis of the facts contained in the
return being audited or-upon any other infor-
mation in the department’s possession. The

determination’ may be made on the basis of

sampling, whether or not the person being
audited has complete records of transactions
and whether or not the person being audited
consents. The department may examine and
inspect the books, records, memoranda and
property of any person in order to verify the tax
liability of that person or of another person.
The department may subpoena any person to
give testimony under oath before it and to
produce whatever books, records or memo-
randa are necessary in order to enable the
department to verify the tax liability of that
person or of another person. The determina-
tion shall be presumed to be: correct and the
burden:of proving it to be incorrect shall be
upon the person challenging its correctness. A
determination by the department in a field audit
becomes final at the expiration of the appeal
periods provided in sub. (6), and the tax liability
of the taxpayer for the period audited may not
be subsequently adjusted except as provided in
sub. (8). If the taxpayer files or is required to file
more than one return for the taxpayer’s fiscal
year or for a calendar year, the determination
made by field audit for that fiscal or calendar
year shall be based on the receipts, purchases,
deductions and exemptions for the entire fiscal
or calendar year.

(3) No determination of the tax liability of a
person may be made unless written notice of the
determination is given to the taxpayer within 4
years after the due date of the taxpayer’s Wis-

consin income or. franchise tax return. or, if

exempt, within 4 years of the 15th day of the 4th
month of the year following the close of the
calendar or fiscal year, or within 4 years of the
date any sales and use tax return required to be
filed for any period in that year was filed,
whichever is later. The notice required under
this paragraph shall specify whether the deter-
mination is an office audit determination or a
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- field audit determination, and it shall be in

writing. If the department is unable to obtain
service by mail, publication of it as a class 3
notice, under ch. 985, shall be service of notice
in any case where notice is required under this
subchapter.

(a) If the taxpayer has consented in writing to
the giving of notice after such time, the notice
may be given at any time prior to the expiration
of the period agreed upon The period so
agreed upon may be extended by subsequent
agreements in writing, -

(4) At any time within 4 years after the due
date of the taxpayer’s Wisconsin income or
franchise tax return or, if exempt, within 4 years
of the 15th day of the 4th month of the year
following the close of the calendar or fiscal year,
a person may, unless-a determination® by the
department by office or field audit has been
made, file with the department a claim for
refund of taxes paid. A claim is timely if it
fulfills the requirements under's. 77.61 (14).
The claim for refund shall be regarded as a
request for determination. The determination
thus requested shall be made by the department
within one year after the claim for refund is
received by it

(a) A.claim for refund may be made within 2
years of the determination of a tax assessed by
office audit if the tax was not protested by the
filing of a petition for redetermination and the
reporting period had not been closed by field
audit prior to the filing of the claim. A claim is
timely if it fulfills the requirements under s.

.77.61 (14). No claim may be allowed under this

paragraph for any tax self-assessed by the
taxpayer.

(5) In making a determination, the depart-
ment may offset the amount of any refund for a
period, together with interest on the. refund,
against deficiencies for another period, and
against penalties and interest on the deficien-
cies, or against any amount of whatever kind,
due and owing on the books of the department
from the person claiming the refund.

(6) Except as provided in sub. (4) (a), a
detetmination by the department is final unless,
within 60 days after receipt of the notice of the
determination, the taxpayer, or other person
directly interested, petitions the department for
a redetermination. A petition is timely if it
fulfills the requirements under s. 77.61 (14). In
the case of notice served by-publication, the 60-
day period commences with the last day of
publication of the notice.

- (a) Within 6 months of' the receipt by the
department of the pétition for redetermination,
the department shall notify the petitioner of its
redetermination. The redetermination shall be-
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come final 60 days after receipt by the petitioner
of notice of the redetermination unless, within
that 60-day period, the petitioner appeals the
redetermination under par. (b).

(b) Appeals from the department’s redeter-
minations shall be governed by the statutes
applicable to income tax appeals but all appeals
from decisions of the tax appeals commission
with respect to the taxes imposed by this sub-
chapter shall be appealed to the circuit court for
Dane county.

(c) The department shall notify any person
who files a petition for redetermination that the
person may deposit the entire deficiency deter-
mination, including any penalty or interest,
with the department when the petition is filed or
at any time before the department makes its
redetermination. Any deposited amount which
is refunded shall bear interest at the rate of 9%
per year during the time the funds were on

deposit. A person may also pay any portion of

a deficiency determination admitted to be cor-
rect and the payment shall be considered an
admission of the validity of that portion of the
deficiency determination and may not be recov-
ered in an ‘appeal or in any other action or
proceeding. ,

(7) If the department believes that the collec-
tion of any tax imposed by this subchapter will
be jeopardized by delay, it shall notify the
person determined to owe the tax of its inten-
tion to proceed unders. 71.13 (3) for collection
of the amount determined to be owing, includ-
ing penalties and interest. Such notice shall be
by certified or registered mail or by personal
service and the warrant of the department shall
not issue if the person, within 10 days after such
notice furnishes a bond in such amount not
exceeding double the amount determined to be
owing and with such sureties as the department
approves, conditioned upon the payment of so
much of the taxes, interest and penalties as shall
finally be determined to be due. Nothing in this
subsection shall affect the review of determina-
tions of tax as provided in this subchapter and
any amounts collected under this subsection
shall be deposited with the state treasurer and
disbursed after final determination of the taxes
as are amounts deposited under s. 71.12 (2).

(8) Notwithstanding any other provision of

this subchapter, if a person fails to file a report
or return required by this subchapter or files a
false or fraudulent report or return with the
intent in- either case to defeat or evade tax
required to be paid, the department may deter-
mine the proper tax due at any time and without
regard to when such failure or filing occurred
and without regard to whether a field audit
determination was previously made The de-
partment may, at any time, examine and inspect
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any of the books, records, memoranda, or
property of any person and make whatever
inquiry, including the subpoena of persons,
necessary to the determination of whether a
failure to file or a filing was with the intent to
defeat or evade the tax.

(9) If any person fails to file a return, the
department shall make an estimate of the
amount of the gross receipts of the person, or,
as the case may be, of the amount of the total
sales price of tangible personal property or
taxable service sold or purchased by the person,
the sale by or the storage, use or other consump-
tion' of which in this state is subject to sales or
use tax. The estimate shall be made for the
period in respect to which the person failed to
make a return and shall be based upon any
information which is in the department’s pos-
session or may come into its possession. Upon
the basis of this estimate the department shall
compute and determine the amount required to
be paid to the state, adding to the sum thus
arrived at a penalty equal to 10% thereof. One
or more such determinations may be made for
one or for more than one period. When a
business is discontinued a determination may
be made at any time thereafter, within the
periods specified in sub. (3), as to liability
arising out of that business.

(10) As used in this section, “tax’ or “taxes”
include penalties and interest.

History: 1975 c. 186; 1979 ¢. 174, 203, 221; 1981 ¢. 20;
1983 a 27.

“Spot check” by department of taxpayer’s records for sin-
gle month was “field audit” under (2) covering that period

only Department of Revenue v. Moebius Printing Co 89 W
(2d) 610, 279 NW (2d) 213 (1979)

77.60 Interest and penalties. (1) (2) Except as
provided in ‘par. (b), unpaid taxes shall bear
interest at the rate of 12% per year from the due
date of the return until paid or deposited with
the department, and all refunded taxes shall
bear interest at 9% per year from the due date
of the return to the date on which the refund is
certified on the refund rolls. An extension of
time within which to file a return shall not
extend the due date of the return for purposes of
interest computation.

(b) Any unpaid taxes for a calendar year or a
fiscal year resulting from a field audit shall bear
interest at the rate of 12% per year from the due
date of the taxpayer’s Wisconsin income or
franchise tax return for that calendar or fiscal
year or, if exempt, from the 15th day of the 4th
month of the year after the close of the calendar
or fiscal year for which the taxes are due to the
date on which the taxes are paid or, if unpaid,
become delinquent, whichever is earlier,

(1m) All nondelinquent payments of addi-
tional amounts- owed shall be applied in the
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following order: penalties, interest, tax
principal.

(2) Delinquent sales and use tax returns shall
be subject to a $10 late filing fee  The fee shall
not apply if the department has failed to issue a
seller’s permit or a use tax registration within 30
days of the receipt of an application for a seller’s
permit or use tax registration accompanied by
the permit fee required under s. 77 52 (8) and
either the security required under s 77.61 (2) or
evidence of compliance with s. 77.52 (10) (c).
Delinquent sales and use taxes shall bear inter-
est at the rate of 1.5% per month until paid.
The taxes imposed by this subchapter shall
become delinquent if not paid:

(a) In the case of a timely filed return, on or
before the due date of the return, or on or before
the expiration of an extension period if one has
been granted

(b) In the case of no return filed or a return
filed late, by the due date of the return.

(c) In the case of deficiency determinations,
on or before the first day of the calendar month
following the calendar month in which the
determination becomes findl, except that if the
determination is ‘contested before the tax ap-
peals commission or in the courts, on or before
the 30th day following the date on which the
order or judgment representing the final deter-
mination, becomes final.

(3) If due to neglect an incorrect return is
filed, the entire tax finally determined shall be
subject to a penalty of 25% of the tax exclusive
of interest or other penalty. A person filing an
incorrect return shall have the burden of prov-
ing that the error or errors were due to good
cause and not due to neglect.

(4) In case of failure to file any return re-
quired under authority of s. 77.58 by the due
date, determined with regard to any extension
of time for filing, unless it is shown that such
failure was due to reasonable cause and not due
to neglect, there shall be added to the amount
required to be shown as tax on such return 5%
~ of the amount of such tax if the failure is not for

more than one month, with an additional 5%
for each additional month or fraction thereof
during which such failure continues, not ex-
ceeding 25% in the aggregate. For purposes of
this subsection, the amount of tax required to
be shown ‘on the return shall be reduced by the
amount of any part of the tax which is paid on
or before the due date prescribed for payment
of the tax and by.the amount of any. credit
against the tax which may be claimed upon the
return.

(5) If a person fails to file a return when due
or files a false or fraudulent return with intent in
either case to defeat or evade the tax imposed by

this subchapter, a penalty of 50% shall be
added to the tax required to be paid, exclusive
of interest and other penalties.

(6) Any person who fails to furnish any
return required to be made or who fails to
furnish any data required by the department is
guilty of a misdemeanor.

(7) Any person, including an officer of a
corporation, required to make, render, sign or
verify any report or return required by this
subchapter who makes a false or fraudulent
report or return or who fails to furnish a report
or return when due with the intent, in either
case, to defeat or evade the tax imposed by this
subchapter, is guilty of a misdemeanor.

(8) Any person engaged in the business of
making sales at retail who is at the same time
engaged in some other kind of business,.occupa-
tion or profession not taxable under this sub-
chapter, shall keep books to show separately
the transactions used in determining the tax
herein levied. In the event of such person failing
to keep such separate books, there shall be
levied upon him a tax at the rate provided in s.

77.52 or 77.53 on the receipts of both or all of

his businesses, occupations or professions.

(9) Any officer or employe of any corpora-
tion subject to this subchapter who has control,
supervision or responsibility of filing returns or
making payment of the amount of tax herein
imposed and who wilfully fails to file such
return or to make such payment to the depart-
ment,  shall be personally liable for such
amounts, including interest and penalties
thereon, in the event that after proper proceed-
ings for the collection of such amounts, as
provided.in this subchapter, such corporation is
unable to pay such amounts to the department,
and the personal liability of such officer or
employe as provided herein shall survive the
dissolution of the corporation. Such personal
liability may be assessed by the department
against such officer or employe pursuant to this
subchapter for the making of sales tax determi-
nations against retailers and shall be subject to
the provisions for review of sales tax determina-
tions against retailers, but the time for making
such determinations shall not be limited by s.
77.59 (3) or by any other statute.

(10)-1t is unlawful for any person to aid, abet
or assist another in'making any false or fraudu-
lent return or false statement in any return
required by this subchapter, with intent to de-
fraud the state or evade payment of the tax, or
any part thereof,; imposed by this subchapter.
Anyone in violation hereof shall be guilty of a
misdemeanor.

 History: 1975 c. 39, 186; 1979 ¢. 110's 60 (13); 1979 ¢
221, 230; 1981 c. 20; 1983 a. 27
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77.61 Administrative provisions. (1) (a) No
motor vehicle, boat, snowmobile, mobile home
not exceeding 45 feet in length, trailer, semi-
trailer or aircraft shall be registered or titled in

this state unless the registiant presents proof

that the sales or use taxes imposed by this
subchapter have been paid.

(b) In the case of a motor vehicle purchased
from a licensed Wisconsin motor vehicle dealer,
the registrant shall present proof that the tax
has been paid to such dealer.

(©) In the case of motor vehicles, boats,
snowmobiles, mobile homes not exceeding 45
feet in length, trailers, semitrailers or aircraft
registered or titled, or required to be registered
or titled, in this state purchased from persons
who atre not Wisconsin boat, trailer or semi-
trailer dealers or licensed Wisconsin aircraft,
motor vehicle, mobile home or snowmobile
dealers, the purchaser shall file a sales tax report
and pay the tax:prior to registering or titling the
motor vehicle, boat, snowmobile, mobile home
not exceeding 45 feet in length, trailer, semi-
trailer or aircraft in this state.

(2) In order to protect the revenue of the
state, the department may require any person
liable to it for the tax imposed by this sub-
chapter to place with it, before or after a permit
is issued, such security, not in excess of -$5,000,
as the department determines. If any taxpayer
fails or refuses to place such security, the de-

partment may refuse or revoke the permit. If

any taxpayer is delinquent in the payment of the
taxes.imposed by this subchapter, the depart-
ment may, upon 10 days’ notice, recover the
taxes, interest, costs and penalties from the
security placed with the department by the
taxpayer in the following ordet: costs; penalties;
delinquent interest; delinquent tax. No interest
may. be paid or allowed by the state to any
person for the deposit of security. Any security
deposited under this subsection shall be re-
turned to the taxpayer if the taxpayer has, for 24
consecutive months, complied with all the re-
quirements of this subchapter

(3) The department ‘shall provide a bracket
system'to be used by retailers in collecting the
amount of the tax from their customers, but the
use of such brackets shall not relieve the retailer

from liability for payment of the full amount of

the tax levied by ss. 77.51 to 77.62.

_{4) (3) Every seller and retailer as defined in s.
77.51 (7) and (9) and every person storing, using
or otherwise consuming in this state tangible
personal property or taxable services purchased
from a retailer shall keep such records, receipts,
invoices and other pertinent papers in such
form as the department requires. The failure or
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refusal of any person to comply with this para-
graph shall constitute a misdemeanor.

NOTE: 1983 Wis, Act 544, section 47 (1) (c), amends par.
(2) by replacing “(7) and (9)” with “(13) and (17)” eff. 1-1-87.

(b) For reporting the sales tax and collecting
and reporting the use tax imposed on the re-
tailer under s. 77.53 (3) and the accounting
connected therewith, retailers may deduct one
percent of the total sales and use tax payable
each reporting period as administration ex-
penses if the payment of the taxes is not
delinquent.

(c) For sales and use taxes payable on returns
filed for calendar or fiscal years beginning on or
after January 1, 1983, for reporting the sales tax
and collecting and reporting the use tax im-
posed on the retailer under s. 77.53 (3) and the
accounting connected with it, retailers may de-
duct 2% of the first $10,000 of sales and use tax
payable each year, one percent of the 2nd
$10,000 of sales and use tax payable each year
and 0.5% of the sales and use tax in excess of
$20,000 payable each vear as administration
expenses if the payment of the taxes is not
delinquent.

(5) (a) It is unlawful for the department or
any person having an administrative duty under
this subchapter to make known in any manner
whatever the business affairs, operations or
information obtained by an investigation of
records and equipment of any retailer or any
other person visited or examined in the dis-
charge of official duty, or the amount or source
of income, profits, losses, expenditures, or any
particular thereof, set forth or disclosed in any
return, or to permit any return or copy thereof
to be seen or examined by any person. This
paragraph does not prohibit the department of
revenue from publishing statistics classified so
as not to disclose the identity of particular
returns or reports and the items thereof

(b) Subject to pars. (c) and (d) and to rules of
the department, any sales tax returns or any
schedules, exhibits, writings or audit reports
pertaining to the same, on file with the depart-
ment, shall be open to examination by any of
the following persons or the contents thereof
divulged or used as provided in the following
cases and only to the extent therein authorized.

1. The secretary of revenue, or any officer,
agent or employe of the department of revenue;

2. The attorney general, department of jus-
tice employes;

3. Members of the senate committee on orga-
nization or its authorized agents or the assem-
bly committee on organization or its authorized
agents provided the examination is approved by
a majority vote of a quorum of its members and
the tax return information is disclosed only in a
meeting closed to the public. The committee
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may disclose tax return information to the
senate or assembly or to other legislative com-
mittees if the information does not disclose the
identity of particular returns or reports and the
items thereof. The department of revenue shall
provide assistance to the committees or their
authorized agents in order to identify returns
deemed necessary by them to accomplish the
review and analysis of tax policy;

4. Public officers of the federal government
or other state governments or the authorized
agents of such officers, where necessary in the
administration of the laws of such governments,
to the extent that such government accords
similar rights of examination or information to
officials of this state;

5. a. The person who filed or submitted such
return, or to whom the same relates or by his
authorized agent or attorney;

b. The person required to file reports on
collection or taxes withheld from another;

6. Any person examining a return pursuant
to a court order duly obtained upon a showing
to the court that the information contained in
the return is relevant to a pending court action
or pursuant to a subpoena signed by a judge of a
court of record ordering the department’s cus-
todian of returns to produce a return in open
court in a court action pending before the judge.

7. Any person against whom the department
asserts liability under this subchapter, including
a successor, guarantor or surety

8. Employes of this state, to the extent that
the department deems the examination neces-
sary for the employes to perform their duties
under contracts or agreements between the de-
partment and any other department, division,
bureau, board or commission of this state relat-
ing to the administration of tax laws.

(c) Copies of sales tax returns, schedules,
exhibits, writings or audit reports shall not be
furnished to the persons listed under par. (b),
except persons under par. (b) 5 or under an
agreement between the department and another
agency of government. '

{d) The use of information obtained under

par. (b) or (c) is restricted to the discharge of

duties imposed upon the persons by law or by
the duties of their office or by order of a court as
specified under par. (b) 6.

_ (e) The department may charge for the rea-
sonable cost of divulging information under
this subsection.

(f) District attorneys may examine tax infor-
mation of persons-on file with the department
of revenue as follows:

1. Such tax information may be examined for
use in preparation for any judicial proceeding
or any investigation which may result in a
judicial proceeding involving sales or use tax if:

a. The taxpayer is or may be a party to such
proceeding;

b. The treatment of an item reflected in such
tax information is or may be related to the
resolution of an-issue in the proceeding or
investigation; or

¢. The tax information relates or may relate
to a transactional relationship between the tax-
payer and.a person who is or may be a party to
the proceeding which affects or may affect the
resolution of an issue in such proceeding or
investigation.

2. When the department of revenue allows
examination of tax information under subd. 1:

a. If the department has referred the case to a
district attorney, the department may make
disclosure on its own motion,

b. If a district attorney requests examination
of tax information relating to a person, the
request must be in writing, clearly identify the
requester and the pefson to whom the informa-
tion relates and explain the need for the infor-
mation. The department may then allow the
examination of tax information so requested
and the information may be examined and used
solely for the proceeding or investigation for
which it was requested.

3. Such tax information may be examined for
use in preparation for any administrative or
judicial proceeding or an investigation which
may result in such proceeding pertaining to the
enforcement of a specifically designated state
criminal statute not involving tax administra-
tion to which this state or a- governmental
subdivision thereof is a party. Such tax infor-
mation may be used solely:for the proceeding or
investigation for which it is requested

4. The department of revenue may allow an
examination of tax information under subd. 3

only if a district attorney petitions a court of

record in this state for an order allowing the
examination and the court issues an order after
finding: : ,

a. There is a reasonable cause to believe,
based on information believed to be reliable,
that a specific criminal act has been committed;

b. There is reason to believe that such tax
information is probative evidence of a matter in
issue related to the commission of such criminal
act; and )

¢. The information sought to be examined
cannot reasonably be obtained from any other
source, unless it is determined that, notwith-
standing the reasonable availability of the infor-
mation from another source, the tax informa-

tion constitutes the most probative evidence of
a matter in issue relating to the commission of

such criminal act.
5. If the department determines that exami-
nation of tax information ordered under subd. 4

NI
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would identify a confidential informant or seri-
ously impair a civil or criminal tax investiga-
tion, the department may deny access and shall
_certify- the reason therefor to the court.

(g) Any person violating this subsection may
be fined not less than $100 nor more than $500,
or imprisoned not less than one month nor
more than 6 months, or both.

(8) In any case in which a refund is autho-
rized or prescribed in this subchapter, or in the
rules of the department related to the adminis-

tration hereof, no such refund shall be made if

the total amount thereof is less than $2 unless
specifically requested on the appropriate form
designated by the department.

(9) The department may by rule require the
filing, submission, preparation or retention of
such information returns, exemption and resale
certificates and other forms, reports and data as
it requires for the proper administration of this
subchapter, Any person who fails or refuses to
file, submit, prepare or retain such returns,
certificates, forms, reports or data, at the time
and place and in the manner required, is guilty
of a misdemeanor for each such failure or
refusal.

(11) Any city, village or town clerk or other
official whose duty it is to issue licenses or
permits to engage in a business involving the
sale at retail of tangible personal property sub-
ject to tax under this subchapter or the furnish-
ing of services so subject to tax, shall, before

issuing such license or permit, require proof

that the person to whom such license or permit
is to be issued is the holder of a seller’s permit as
required by this subchapter or has applied to
the department of revenue for such permit.

(12) No natural person shall be excused from
testifying or from producing any books, papers,
records or memoranda in any investigation, or
upon any hearing when ordered to do so by the
secretary of revenue or his designee upon the
ground that the testimony or evidence, docu-

_mentary or otherwise, may tend to incriminate
him orsubject him to criminal penalty, but no
such natural person so ordered shall be prose-
cuted or subjected to any criminal penalty for,
or. on account of such testimony or books,
papers, records or memoranda which he pro-
duces upon such investigation or hearing. No
person so testifying shall be exempt from prose-
cution and punishment for perjury in so
testifying.

(13) No injunction shall issue to stay pro-
ceedings for assessment or collection of any
taxes levied under this subchapter.

(14) Documents and payments required or
permitted under this subchapter are timely fur-
nished, filed or made if they are mailed in a
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properly addressed envelope with the postage
duly prepaid; if the envelope is postmarked
before midnight of the due date and if the
document or payment is received by the depart-

ment within 5 days after the prescribed date.
History: 1971 ¢ 125; 1975 ¢ 186, 224; 1977 ¢. 29, 200,
418; 1979 c. 89, 125, 174; 1981 c. 20; 1983a 189 s 329 (12),
1983 a 405; 1983 a 544's, 47 [
See note to 885.25, concemmg (12), cmng State v. Alioto,
64 W (2d) 354, 219 Nw (2d) 585

77.62 Collection of delinquent sales and use
taxes. (1) The department of revenue may exer-
cise the powers vested in it by ss. 71.13 and
71.135 in connection with collection of delin-
quent sales and use taxes including, without
limitation because of enumeration, the power
incorporated by reference ins. 71.13 (3) (i), and
the power to:

(a) Use the warrant procedures under s.
71.13;

(b) Release real property from the lien of a
warrant;

(c) Satisfy warrants;

(d) Approve instalment payment
agreements;

(e) Compromise on the basis of ability to pay;
or :

(f) Compromise delinquent estimated assess-

ments on the basis of fairness and equity.
History: 1975 c. 224
Cross Reference: See 73.03 (27) for provision as to writing
off uncollectible sales and use taxes

SUBCHAPTER IV
- PROPERTY TAX DEFERRAL

77.63 Purpose. The legislature finds that
older individuals who have resided in their
homes for a substantial period of time have
found it difficult to remain in their own homes
because their incomes are insufficient to cover
property taxes, which have risen as the value of
their homes has increased. The legislature finds
that it is in the public interest and that it servesa
statewide public purpose to create a program
whereby lien-creating loans are made to low-

and moderate-income elderly homeowners for

the purpose, and only for the purpose, of
enabling individuals to pay local, general prop-
erty taxes on their homes so that more of these

individuals can remain in their homes.
History: 1981 c¢. 20, 317

77.64 Definitions. In this subchapter:

(1) “Coowner” means a natural person who
is at least 60 years of age at the time of the
participant’s initial appllcatlon and who has an
ownership interest in the qualifying dwelling
unit of a participant in the program. Except as
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provided under s. 77.66 (5), the nameés of all
coowners shall appear on the initial application
of the participant. For purposes of this sub-
chapter, a spouse has an ownership interest in
the qualifying dwelling unit of the other spouse

(2) “Department” means the department of

revenue.

(3) “Free and clear” means that rights to
transfer full title to the qualifying dwelling unit
after satisfaction of permitted obligations are
vested in the participant and coowners.

(4) ““Participant” means a natural person 65
years of age or older who has been accepted into
the program.

(5) “Permitted obligations” means the total
amount of outstanding liens and judgments on
the qualifying dwelling unit if that amount does
not exceed $5,000. For purposes of this sub-
chapter, housing and rehabilitation loans under
s. 560.06 and liens arising under this subchapter
shall not be considered outstanding liens or
judgments in computing the amount of permit-
ted obligations,

(6) “Program” means the program under this
subchapter. ,

(7) “Qualifying dwelling unit” means a
dwelling unit, not including a mobile home as
defined in s. 66.058, located in this state, habit-
able as a permanent residence and to which
property taxes are, or may conveniently be,
allocated and up to one acre of land appertain-
ing to it held in the same ownership as the
dwelling unit. For purposes of this subchapter,
“qualifying dwelling unit” includes a unit in a
condominium or in a cooperative or in a multi-

unit dwelling with 4 or fewer units, but in all of

these 3 cases only the portion of taxes allocable
to the unit lived in by the participant may
.qualify for loans under this subchapter.

(8) “Secretary” means the secretary of the

.department
History:  1981-¢. 20, 317.

77.65 Eligibility. The department shall make
loans to participants who:

(1) Apply onforms prescribed by the depart-
ment for a loan to pay property taxes by June 30
of the year in which the taxes are payable on a
qualifying dwelling unit;

(2) Reside in the qualifying dwelling unit
more than 6 months of the year preceding each
year of participation, but temporary residency
in a health care facility may be substituted for
any portion of this 6-month residency;

(3) Keep continuously in effect during the
period that a loan is outstanding under this
‘subchapter a fire and extended casualty insur-
ance policy on the’ qualifying dwelling unit
satisfactory to the department and permit the
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department to be named on the policy as an
insured; and

(4) Either individually or with other coown-
ers own the qualifying dwelling unit free and

clear. If the qualifying dwelling unit is owned

with coowners, each of these persons must
approve the application under sub. (1).

(5) Earned no more than $20,000 in income,
as defined under s. 71.09 (7) (a) 3, in the vear
prior to the year in which the property taxes for
which the loan is made are due.

History:. 1981 ¢ 20; 19832 189's. 329 (10); 1983 a. 544 s.
47(1).

77.655 Transfer of interest. If a participant
ceases to reside in a qualifying dwelling unit, or

.if the participant’s total ownership interest in

the qualifying dwelling unit is transferred to one
or more coowners in that unit, or if both of
these events occur, a coowner may assume the
participant’s account by applying to the depart-
ment _if the coowner resides in the qualified
dwelling unit. Upon approval of the applica-
tion, and if the coowner is 65 years of age or
older, the coowner shall become a participant in
the program and shall qualify for program
loans. A coowner who has not attained the age
of 65 at the time of application under this
section may assume the account of a participant

“but shall not become a participant or qualify for

program loans until the coowner attains the age
of 65. '
History: 1981 c. 20, 317
77.66 Program operation. (1) The depart-
ment may entér into agreements with partici-
pants and their coowners to loan funds to pay
property taxes on their qualifying dwelling
units. The maximum loan under this sub-
chapter in any one year is limited to $1,800 or
the amount of property taxes levied on the
qualifying dwelling unit for the year for which
the loan is sought, including interest and penal-
ties for delinquency attributable thereto, which-

ever is less. Loans shall bear interest at a rate
“determined by the secretary to be sufficient to

meet all expenses arising from the operation of
the program.
(2) The department shall have all powers that

‘are reasonably appropriate to the operation of a

loan program, including, without limitation be-
cause of enumei'ation, the power to enter into
contracts, to pay or be paid for the performance
of services, to exercise all rights of a lienholder
under subch. T of ch. 779 and to perform other
administrative'actions that are necessary in the
conduct of its duties under this subchapter.

(3) The department -shall promulgate rules
and establish procedures under which applica-
tions for loans may be submitted, reviewed and




Electronically scanned images of the published statutes.

2171

approved; under which repayment of loans are
to be obtained; under which disputes and claims
are to be settled; and under which records are to
be maintained.

(4) The department may enter into loan
agreements with participants and coowners
who agree:

(b) That the loan.shall be due and payable
upon the occurrence of any of the following
events: ‘transfer of the qualifying dwelling unit
by any means except upon transfer to a coowner
who resides in the unit and who is permitted to
assume the participant’s account as provided in
s. 77.655, or the death of the participant if the
participant is the sole owner, or the death of the
last surviving coowner who owns the qualifying
dwelling unit, or upon discovery by the depart-
ment that a participant or coowner has made a
false statement on the application or otherwise
in respect to the program, or upon condemna-
tion or involuntary conversion of the qualifying
dwelling unit, or if a participant ceases to meet
the eligibility requirements of s. 77 65 except as
provided in sub. (5) or fails to comply with the
provisions of par. (d) or, at the participant’s or

coowner’s election, at any time before any of

the events enumerated in this paragraph occurs;

(c) To pay, upon repayment of the loan,
interest specified inthe loan agreement; and

(d) To limit the outstanding liens and judg-
ments -on the -qualifying .dwelling unit to no
more than the permitted obligations.

(5) If a participant in the program ceases to
meet the eligibility requirements of this section,
the department, rather than demanding repay-
ment under sub. (4) (b), may allow the partici-
pant to continue in the program, may allow the
participant to continue in the program but be
ineligible for additional loans, or may require
partial settlement. The department may also
allow coowners to be added to the loan agree-
ment. if, in the judgment of the secretary, the
addition of coowners does not significantly
increase the program’s exposure to risk under
the loan agreement.

(6) At any time after an application is filed,

the department may verify the correctness. of

the application and any other information re-
garding the eligibility of the participant. If the
department finds that at the time a participant
received a loan thé participant was not eligible
under the program, the department shall notify

the participant and may require repayment of

the loan as determined by the department.

(7) (a) The department, its agents or repre-
sentatives may examine the books and records
of an applicant under this subchapter or other
sources of information bearing on the applica-
tion to verify the information provided by an
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applicant, may require the production of books,
records and memoranda and may require testi-
mony and proof relevant to its investigation. If
a person fails to furnish information requested
by the department to verify the correctness of
the application, the department may reject the
application.

(b) Any person who intentionally files fraud-
ulent information with the department for pur-
poses of obtaining. benefits under this sub-
chapter may be fined not more than $10,000 or
imprisoned not more than 5 years or both,
together with the cost of prosecution.

(8) A -person aggrieved by the department
under this subchapter may appeal that decision
to ‘the circuit court of the county where the
person’s residence is located within 60 days
after receipt of notification of the department’s
decision.

(9) Upon the making of the initial loan, a
nonconsensual statutory lien in favor of the
department to secure payment of the principal,
interest, fees and charges due on all loans to the
participant made under this subchapter shall
attach to the qualifying dwelling unit in respect
to which the loan is made. The qualifying
dwelling unit shall remain subject to the statu-
tory lien until the payment in full of all loans
and charges. If the department funds such
loans from the proceeds of revenue obligations
under s. 77.67, its right under the lien shall
automatically accrue to the benefit of the hold-
ers of those revenue obligations, without any
action or assignment by the department. When
a loan becomes due and payable, the statutory
lien hereby conferred may be enforced by the
department or the holders of the revenue obli-
gations or their representative, as the case may
be, in the same manner as a construction lien
under ss. 779.09 to 779.12, except that neither
the participant nor any coowners or their per-
sonal representatives, successors or assigns
shall, be personally liable for any deficiency
which may arise from the sale. At the time of
disbursing the initial loan to a participant, the
department shall file with the register of deeds
of the county in which the qualifying dwelling
unit is located, on a form prescribed by the
department which shall contain a legal descrip-
tion of the qualifying dwelling unit, a notice of
the loan made under this subchapter and the
existence of the statutory lien arising therefrom.
The register of deeds shall, without fee, record
the notice in the land records and index it in the
indexes maintained by the register of deeds.
The statutory-lien created by this section shall
have priority over any lien that originates sub-
sequent to the recording of the notice.
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(10) If the property taxes are paid under the
program after they are due, the participant shall
be liable for interest and penalty charges for
delinquency under ch. 74. Subject to sub. (1),
the principal amount of loans made under this
program may include delinquency charges.

History: 1981 ¢ 20, 317

77.67 Loan funding. (1) Loans made or au-
thorized to be made under this subchapter may
be funded from the proceeds of revenue obliga-
tions issued subject to and in accordance with
sub. (5) and subch. II of ch. 18.

(2) The department may create a system of

funds and accounts, separate and distinct from
all other funds and accounts of the state, con-
sisting of revenues received under sub. (5), all
revenues received in the repayment of loans
made under this subchapter and any other
revenues dedicated to it by the department. The
department may pledge revenues received or to
be received by this system of funds and accounts
to secure revenue obligations issued for the
program. The department shall have all other
powers necessary and convenient to distribute
the proceeds of the revenue obligations and

loan repayments in accordance with subch. 11 of

ch. 18.

(3) The department may enter into agree-
ments with the federal government, its agencies,
other agencies or political subdivisions of this
state or private individuals or entities to insure
or in other manner provide additional security
for the loans or revenue obligations issued
under this section.

(4) The department may promulgate rules
that restrict eligibility in addition to the require-

ments of s. 77.65 or require the provision of

additional security if, in the secretary’s judg-
ment, the rules or security are required for the
satisfactory issuance of revenue obligations.

(5) Revenue obligations may be contracted
by the building commission when it reasonably
appears to the building commission that all
obligations incurred under this section can be
fully paid from moneys received or anticipated
and pledged to be received on a timely basis.
Revenue obligations issued for the program
shall not exceed $10,000,000 in principal
amount, excluding obligations issued to refund
outstanding revenue obligation notes.

(6) Unless otherwise expressly provided in
resolutions authorizing the issuance of revenue
obligations or in other agreements with the

holders of revenue obligations, each issue of

revenue obligations shall be on a parity with
every other revenue obligation issued for the
program and in accordance with subch. IT of ch.

18.:
History: 1981 ¢. 20; 1983 a. 36 s 96 (3)

SUBCHAPTER V

LOCAL SALES TAX

77.70 Adoption by county ordinance. Any
county desiring to impose a local sales tax under
this subchapter may do so by the adoption of an
ordinance, stating its purpose and referring to
this subchapter. Such ordinance shall be effec-
tive on the first day of the succeeding calendar
year. A certified copy of such ordinance must
be delivered to the secretary of revenue at least
60 days prior to the effective date thereof. The
repeal of any such ordinance shall be effective
on the last day of the calendar year first occur-
ring after such repeal. A certified copy of a
repeal ordinance must be delivered to the secre-
tary of revenue 60 days or more prior to the

effective date of such repeal.

A county may not impose .a tax upon admissions to
amusements except as part of a general sales and use tax at
the statutorily prescribed rate of one-half of 1%. 58 Atty
Gen. 212,

County board may not control municipal use of county
sales tax revenue, 60 Atty. Gen 387

77.71 Imposition of county sales tax. Any

county may impose a tax at the rate of one-half

of one per cent of the gross receipts for the
privilege of selling, leasing or renting therein
tangible personal property and for the privilege
of selling, performing or furnishing therein of
services, the gross receipts from which consti-
tute the measure of state sales taxation under
subch, III. The rate of such tax shall be added
to the rate of the state sales tax. Such tax shall
be administered, enforced and collected by the
state on behalf of such county and subch. III
and the rules adopted pursuant thereto shall be
applicable to the levy and collection of such tax

77.72 Situs. For the purpose of a sales tax
imposed by an ordinance adopted pursuant to
this subchapter, all retail sales are consum-
mated at the place of business of the retailer
unless the tangible personal property:sold ‘is
delivered by the retailer or his agent to an out-
of-state destination or to a common carrier for
delivery to an out-of-state destination. Gross
receipts from rental or leasing of property shall
have a situs at the location of such property.
Telephone services shall have a situs at the
location of the consumer.

77.73 Occasional sales. Occasional sales of
motor vehicles and aircraft registered in this
state shall be subject to tax at the place the
property will be kept by the purchaser
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77.74 Seller permits. An additional seller’s
permit shall not be required of any retailer who
has been issued a permit under subch. IIL

77.75 Reports. Every retailer subject to a lo-
cal sales tax shall, for each reporting period,
record his sales made in the enacting county
separately from sales made elsewhere in this
state and report such sales and the tax due
thereon separately to the department of revenue
on forms to be provided by the department.

77.76 Administration. (1) The department of

revenue shall have full power to levy, enforce
and collect such local sales tax and may take
any action, conduct any proceeding, impose
interest and penalties and in all respects proceed
as it is authorized to proceed in respect of the
taxes imposed by subch. I

(2) Judicial review of departmental determi-
nations shall be as provided in subch. III and no
county may intervene in any matter related to
the levy, enforcement and collection of such
taxes.. :

+~(3) There shall be retained by the state 3% of

the taxes, interest and penalties collected by it to
“cover costs incurred by the state in administer-
ing, enforcing and collecting the tax.

(4) After deducting the amounts retained
under sub: (3), the department shall distribute
the local sales tax collections from each enact-
ing county to the cities, villages and towns in the
county, no-later than the end of the 3rd month
following the end of the calendar quarter in
which such amounts were collected by the state,
on the following basis: ,

(a) Fifty per cent of the amount to be distrib-
uted in each county shall be apportioned on the
basis of the most recent assessment of equalized
valuation in the cities, villages and towns of the
county by the department under s. 70.57.
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(b) Fifty per cent of the amount to be distrib-
uted in each county shall be apportioned to the
cities, villages and towns in the county on the
basis of population. “Population” shall be
deemed to be the number of persons residing in
each municipality and county of the state as
determined by the department of revenue on or
before March 31 of each year. On or before
January 31 of each year, the department of
revenue shall notify the clerk of each municipal-
ity and county of its proposed population deter-
mination for distribution purposes in that year
for the particular municipality or county. Mu-
nicipalities and counties believing such pro-
posed determination to be in error shall have
until February 20 of the same year to file their
specific objections, and evidence in support
thereof, with the secretary of revenue at his
offices in Madison. In making such population
determinations, the department shall take into
consideration the last previous federal census,
the latest annual determination by the depart-
ment of health and social services of the popula-
tion of each county, the residence of personal
exemptions set forth in Wisconsin income tax
returns most currently available, the most cur-
rent statistics of motor vehicle registration and
any other records and facts the department
deems relevant. The department’s March 31
determination of population shall be final for
the purposes of distributions under this sub-
chapter in the same calendar year. ‘

77.77 Redistribution. The department of rev-
enue may redistribute tax, penalty and interest
distributed to a county other than the county
entitled thereto but such redistribution shall not
be made as to amounts originally distributed
earlier than one year prior to the time the
department obtains knowledge of the improper
distribution.
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