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CHAPTER 802

CIVIL PROCEDURE - PLEADINGS, MOTIONS AND PRETRIAL PRACTICE

802 .01 Pleadings allowed ; form of motions .
(1) PLEADINGS. There shall be a complaint and
an answer; a reply to a counterclaim denomi-
nated as such; an answer to across-claim; if the
answer' contains a cross-claim; a third-party
complaint, if"a person who was not an original
party is summoned under' s . 803 ..05, and a third-
party answer, if" a third-party complaint is
served:- No other pleading shall be allowed,
except that the court may order a further plead-
ing to a reply. or to any answer

(2) Monoris. (a) How made . An application
to the court for an order shall be by motion
which, unless made during a"hearing or trial,
shall be made in writing, shall state with partic-
ularity the grounds therefor, and shall set forth
the reliefor order, sought .. The requirement of
writing is fulfilled ifthe motion is stated in a
written notice of the hearing of the motion . .
Unless specifically authorized by statute, orders
to show cause shall not be used ..

(b) Supporting papers . . Copies of all records
and papers upon which a motion is founded,
except those which have been previously filed or'
served in the same action or proceeding, shall be
served with the notice of motion and shall be
plainly referred to therein. Papers already filed
or served shall be referred to as papers thereto-
fore filed or served in the action . . The moving
party may be allowed to present upon the
hearing, records, affidavits or other papers, but
only upon condition that opposing counsel be
given reasonable time in which to meet such
additional proofs should request therefor be
made .

(c) Recitals in orders.. All orders, unless they
otherwise provide, shall be deemed to be based
on the records and papers used on the motion
and the proceedings theretofore had and shall

802 . 02 General rules of pleading . (1) CLAIMS
FOR RELIEF A pleading which sets forth a claim
for relief', whether an original claim, counter-
claim, cross-claim, or third-party claim, shall
contain (a) a short and plain statement of the
claim, identifying the transaction, occurrence or
event or series of transactions, occurrences, or
events out of which the claim arises and show-
ing that the pleader, is entitled to relief and (b) a
demand for judgment for the relief to which the
pleader deems to be entitled Relief in the
alternative or of several different types may be
demanded ..

(2) DEFENSES ; FORM OF DENIALS „ A party shall
state in short and plain terms the defenses to
each claim asserted and shall admit or deny the
averments upon which the adverse party relies .
Ifthe party is without knowledge or informa-
tion sufficient to form a belief as to the truth of
an averment, the party shall so state and this has
the effect of a denial . Denials shall fairly meet

802 01 Pleadings a l lowed; form of moti o ns
80202 Gene rall rules of ple ading ,
802 03 Pleading special mat ters
80204 Form o f pleadin gs .
80205 S igning of pleading s
802:. 06 Defenses and obj e cti on ; when and how pre sented ;

by pleading or mot i on; mot i on for judgment
on the pleadings

NOTE: C ha pter 80 2 was crea ted by Sup.. Ct„ O rder, 67 W.
(2d ) 61'4,, which co nta ins Judicia l Co uncil Committee notes ex-
plaining each section St atu tes prio r to th e 1 983-84 e dition al so
have these not es,

80207 Counterclaim and cross-claim .

802 08 Summary judgment

802 . . 09 . Amended and supplemental pleadings. .

802 10 Calendar practice .

802 . 11 Pretrial conferencee

recite the nature of the motion, the appear-
ances, the dates on which the motion was heard
and decided , and the order signed . No other
formal recitals are necessary

(d) Formal requirements . The rules applica-
ble to captions , signing and other matter's of'
form of pleadings apply to all motions and
other papers in an action, except that affidavits
in support of a motion need not be separately
captioned if' sexved and filed with the motion ..

(e) When deemed made .. In computing any
period of time prescribed or allowed by the
statutes governing procedure in civil actions
and special proceedings, a motion which re-
quires notice under s 801 15 (4) shall be deemed
made when it is served with its notice of ' motion

(3) DEMURRERS AND PLEAS ABOLISHED , De-

mutters and pleas shall not be used ..
History: Sup. Ct Order, 67 W (2d) 614; Sup:. Ct, Order,

104 W (2d) zi .
Judicial Council Committee's Note on sub . . (1), 191 : See

1981 Note to s 802 02 (4) [Re Order effective . Jan . I, 19821
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4985 PLEADINGS , MOTIONS AND PRETRIAL PRACTICE 802.03

the substance of the averments denied. The
pleader shall make the denials as specific denials
of'designated averments or paragraphs, but if'a
pleader intends in good faith to deny only a part
or a qualification of" an averment, the pleader
shall specify so much of'it as is true and material
and shall deny only the remainder .

(3) AFFIRMATIVE DEFENSES. In pleading to a
preceding pleading, a party shall set forth af-
firmatively any matter constituting an avoid-
ance or affirmative defense including but not
limited to the following: accord and satisfac-
tion, at bifration and award, assumption of'risk,
contributory negligence, discharge in bank-
ruptcy, duress, estoppel, failure of a condition
subsequent, failure or want of consideration,
failure to mitigate damages, fraud, illegality,
immunity, incompetence, injury by fellow ser-
vants, laches, license, payment, release, res judi-
cata, statute of frauds, statute of limitations,
superseding cause, and waiver. When a party
has mistakenly designated a defense as a coun-
terclaim or a counterclaim as a defense, the
`court, if justice so requites, shall permit amend-
ment of the pleading to conform to a proper
designation If'an affirmative defense permitted
to be raised by motion under s. 802 06 (2) is so
raised, it need not be set forth in a subsequent
pleading .

(4) EFFECT OF FAILURE 10 DENY; AVO T' rilEritS in

a pleading to which a :responsive: pleading is
required, other than those as to the fact, nature
and extent of injury and damage, are admitted
when not denied in the responsive pleading,
except that a party whose prior pleadings set
forth all denials and defenses to be relied upon
in defending a claim for contribution need not
respond to such claim . Averments in a pleading
to which no responsive pleadingg is required or
permitted shall be taken as denied or avoided,

(5) PLEADINGS TO BE CONCISE AND DIRECT ;
coNSisiEtvcY, (a) Each averment of a pleading
shall be simple, concise, and direct . No techni-
cal forms of "plea8ing or motions are required

(b) A party may set forth 2 or more state-
ments, of a claim or defense alternatively or
hypothetically, either in one claim or defense or
in ;sepacate claims or defenses . . When 2 or more
statements are made in the alternative and one
of them if' made independently would be suffi-
cient, the pleading is not made insufficient by
the insufficiency of'one or moree of the alterna--
tue statements . A party may also state as many
separate claims or defenses as he has regardless
of consistency and whether based on legal or
equitable grounds All statements shall be
made subject to the obligations set forth in s ..
802'..05

802 .03 . Pleading special matters . (1) Ct+rnC-
iry. It is not necessary to aver, the capacity of a
party too sue or be sued or the authority of a
party ' to sue or be sued in a representative
capacity or the legal existence of an organized
association of'persons that is made a party If'a
party desires to raise an issue as to the legal
existence of any party or the capacity of any
party to sue or be sued or the authority of a
party to sue or be sued in a representative
capacity,, the party shall do so by specific nega-
tive averment which shall include such support-
ing particulars as are peculiarly within the
pleader's knowledge, or by motion under s .

.: .80206(2)
(2 ) FRAUD , MIS T AKE AND CONDITION OF MIND . .

In all averments of" fraud or mistake, the cir-
cumstances constituting fraud or mistake shall
be stated with particularity ., Malice, intent,
knowledge, and other condition of mind of a
person may be averred generally .

(3) CONDITIONS PRECEDENT, In pleading the
performance or occurrence of"conditions prece-
dent in a contract, it shall not be necessary to
state the facts showingg such performance or
occurrence, but it may be stated generally that

(6) CONSTRUCTION OF PLEADINGS . All plead-
ings shall be so construed as to do substantial
,justice ..

Histor y: Sup . Ct . Order, 67 W (2d) 6 1 6; 1975 c. 218; Sup
Ct Order, 82 W (2d) ix; Sup . Ct . Order, 104 W (2d) xi

Cross References: For effect of dem a nd for jud gment or
want of s uch demand in the complaint in ca s e of judgment by
defau l t, see 806.0 1 (1) (c) . .

As to the effect of not denying a n a l legat ion in the com-
plaint of co rporate or partners hip ex istence , see 891 .29 a nd
89 1 .31 ..

Judicial Council Committee's Note, 1977: Sub .. ( 1 ) is
amended to allow a pleadin g s ett i ng forth a cl aim fo r relief
under the Rules of Ci vil Procedure to contain a s h o rt a nd
plain statement of a n y series of trans act ions, occurrences, or
e vent s under which a claim for relief ar ose . Thi s mod i fi ca-
ti o n will allow a ple ader in a consumer protectio n or anti-
trust case,f orexample, to plead a pa ttern o f busi ne ss tra n sac-
tion s, occurrence s or ev ents leading to a cla im o f relief ra t h er
than hav ing to specifically plead each and every transac tion ,
occurrence or event when the c ompl aint i s b as ed on a patte r n
or course o f business conduct i n v olv i ng either a s ubstant i al
spa n of ti me or mult iple and continuous tra nsaction s a nd
events The change i s con sistent with Rule 8 (a) (2 ) of the
Fede ral Rule s of Ci vil Pr ocedure [Re O rder effect ive July 1 ,
19781

Judicial Council Committee's Note, 1981 : Sub (4) has
been amended and s 8 02 . 07 (6) repea led to l imit t he ci rcum-
stances in which a res ponsive plea ding t o a claim for contri-
bution is requi red . A claim for contributi on is a c laim for
relief under s ub :: (1) which normally requires an ans w e r , reply
or third-pa r ty ans wer The amendment to sub (4) , h o we ver ,
eliminates this requirement where the p arty from whom c o n-
tribution is sought ha s already pleaded alll d enials and de-
fenses to be relied upon i n defending the contr ibution cl aim . .
[Re O rder effecti v e Jan . 1 , 1982]

See note to 802 . 07; citi ng S & M R o to gravure Service, in cc
v B aer, 7 7 W (2d) 454, 252 NW (2d) 91 3

In action for injuries allegedly sustained as resul t o f 3 sep-
atate surgical procedures per formed by 2 una ss oc i ated doc-
tor s residing in di ffe rent counties, s epar ate places of t r ia l
we r e required and joinder of separate cau ses of actio n was
imprope r. Voight v . Aetna Ca s ualty & Surety Co 80 W ( 2d)
376, 259 NW (2d) 85 .
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802.03 PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 4986

the party duly performed all the conditions on
his or her part or that the conditions have
otherwise occurred or both .. A denial of per-
formance or occurrence shall be made specifi-
cally and with particularity . If the averment of
performance or occurrence is controverted, the
party pleading performance or occurrence shall
be bound to establish on the trial the facts
showing such performance or occurrence .

(4) OFFICIAL DOCUMENT OR ACT . . In pleading
an official document or official act it is suffi-
cient to aver that the document was issued or
the actt done in compliance with the law .

(5) JUDGMENT . In pleading a judgment or
decision of ` a domestic or foreign court, judicial
or quasi-judicial tribunal , or of a board or
officer, it is sufficient to aver the ,judgment or
decision without setting forth matter showing
jurisdiction to render it

(6) LIBEL OR SLANDER In an action for libel or
slander , the particular words complained of
shall be set forth in the complaint, but their
publication and their application to the plaintiff
may be stated generall y :

(7) SALES of GOODS, src In an action involv-
ing the sale and delivery of goods or the per-
forming of labor or services, or the furnishing of
materials , the plaintiff may set forth and
number in the complaint the items of the plain-
tiff's claim and the reasonablee value or agreed
price of each , The defendant by the answer
shall indicate specifically those itemsdefendant
disputes and whether in respect to delivery or
performance, reasonable value or agreed price .
If the plaintiff does not so plead the items of ' the
claim; ;theplaintiff' shall deliver to the defend-
ant, within 10 days after service of 'a demand
therefor in writing, a statement of the items of
the plaintiffs claim and the reasonable value or
agreed price of each .

(8) TIME AND PLACE . For' the purpose of
testing the sufficiency of a pleading, averments ,
of time and place are material and shall be
considered like all other averments of material
matter

History : Sup Ct , Order, 67 W (2d) 619 ; 1975c , 218 .
Effect of (8) discussed . Schweiger v Loewi & Co ; Inc . 65

W (2d) 56, 221 NW (2d) 882
"American rule" of absolute judicial immunity from lia-

bility for libel or slander discussed . Converters Equip . . Corp .
v Condes Corp 80 W (2d) 257, 258 NW (2d) 712

Where libel action is based on conduct rather than words,
(6) is not applicable . Starobin v . Northridge Lakes Develop-
ment Co 94 W (2d) 1, 287 NW (2d) 747 (1980)

802.04 Form of pleadings. (1) CAPTION,
Every pleading shall contain a caption setting
forth the name of the court, the venue, the title
of' the action , the file number; and a designation
as in s 802 01-(1) - In the complaint the title of
the action shall include the names of all the
parties, indicating the representative capacity, if

802 .05 Signing of pleadings . Every pleading
of" a party represented by an attorney shall
contain the name and address of the attorney
and the name of'the attorney's law firm, if any,
and shall be subscribed with the handwritten
signature of at least one attorney of record in
the individual's name .. A party- who is not
represented .by an attorney shall subscribee the
pleading with the party's handwritten signature
and state his or her address . Except when
otherwise specifically provided by rule or stat-, ute

; pleadings need not be verified or accompa-
nied by affidavit . The signature of an attorney
constitutes a certificate that the attorney has
read the pleading ; that to the best of the attor-
ney's knowledge,, information, and belief' there
is good ground to support it ; and that it is not
interposed for delay . . If a pleading is not signed
or' is signed with intent to defeat' the purpose of
this section, it may be stricken as sham and false
and the action may proceed as though the
pleading had not been served . For a wilful
violation of" this section an attorney may be
subjected to appropriate disciplinary action .
Similar action may be taken if scandalous or
indecent matter is inserted

History: Sup CL Order, 67 W (2d) 622 ; 1975 .c, 218

802 .06 Defenses and objection ; when and
how presented ; by pleading or motion; motion

any, in which they sue or are sued and , in
actions by or against a corporation, the corpo-
rate existence and its domestic or foreign status
shall be indicated . . In pleadings other than the
complaint , it is sufficient to state the name of
the first party on each side with an appropriate
indication of other parties .

(2) PARAGRAPHS; SEPARATE STAIEMENiS . All

averments of claim or defense shall be made in
numbered paragraphs , the contents of each of
which shall be limited as far as practicable to a
statement of' a single set of' circumstances ; and a
paragraph may be referred to by number in all
succeeding pleadings . Each claim founded
upon a separate transaction or occurrence and
each defensee other than denials shall be stated
in a separate claim or defense whenever a sepa-
ration facilitates the clear presentation of the
matters set forth A counterclaim must be
pleaded as such and the answer must demand
the judgment to which the defendant supposes
to be entitled upon the counterclaim ..

(3) ADOPTION BY REFERENCE; EXHIBITS. State-
ments in a pleading may be adopted by refer-
ence in a different part of ' the same pleading or
in another pleading or in any motion .. A copy of
any written instrument which is an exhibit to a
pleading is a part thereof ' for all purposes ..

History : Sup Ct Order, 6'7 W (2d) 621 ; 1975 c 218
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PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 802.064987

relief can be granted, or on a motion asserting
the defenses described in h) or i), matters
outside of'the pleadings are presented to and
not excluded by the court, the motion shall be
treated as one for summary judgment and dis-
posed of as provided in s 802 ..08, and all parties
shall be given reasonable opportunity to present
all material made pertinent to such a motion by
s, 80208,

(3)JUDGMENT ON THE PLEADINGS, After, issue
is joined between alll parties but within such
time as not to delay the trial, any party may
move for judgment on the pleadings . If, on a
motion for judgment on the pleadings, matters
outside thee pleadings are presented to and not
excluded by the court, the motion shall be
treated as one for summary judgment and dis-
posed of as provided in s . 802..08, and all parties
shall be given reasonable opportunity to present
all material made pertinent to such motion by s ..
802 . .08 ..

(4) PRELIMI NARY HEARINGS . . The defenses S p
e-c cifically listed in sub. (2), whether made in a

pleading or by motion, the motion for judgment
under sub . (3) and the motion to strike under
sub . . . (6) shalll be heard and determined before
trial on motion of'any party, unlessthe judge to
whom the case has been assigned orders that the
hearing and determination thereof' be deferred
until the trial: The hearing- on the defense of
lack of jurisdiction over the person or property

.shall be conducted in accordance with s . 80108
(5) MOTION FOR MORE DE FINITE STATEMENT If

a pleading to which a responsive pleading is
permitted is so vague or ambiguous that a party
cannot reasonably be required to flame a re-
sponsive pleading, the party may move for a
more definite statement before interposing a
responsive pleading ., The motion shall point
out the defects complained of and the details
desired. If the motion is granted and the order
of the conct is not obeyed within 10 days after
notice of';the order or within such other time as
the court may fix, the court may strike the
pleading to which the motion was directed or
make such order as it deems just .

(6) MOTION io srxixe . Upon motion made by ,
a party before responding to a pleading or, if no
responsive pleading is permitted upon motion
made by a party within 20 days after the service
of the pleading upon the party or upon the
court s own initiative at any time, the court may
order stricken from any pleading any insuffi-
cient defense or any redundant, immaterial,
impertinent, scandalous or indecent matter .

(7) CONSOLIDATION OF DEFENSES IN MOTIONS..
A party who makes a motion under this section
may join with it any other, motions herein
provided for and then available to the party . I f'

for judgment on the pleadings. (1) WHEN
PRESENTED . A defendant shall serve an answer
within 20 days after the service of ' the complaint
upon the defendant. If' a guardian ad litem is
appointed for- a defendant , the guardian ad
litem shall have 20 days after appointment to
serve the answer . A party served with a plead-
ing stating across-claim againstt the party shall
serve an answer thereto within 20 days after the
service upon the party , The plaintiff shall serve
a reply to a counterclaim in the answer within
20 days after service of ' the answer .; The state or
an agency of the state or an officer , employe or .
agent of ' . the state in an action brought within
the purview of ss 893... 82. and 895 46 shall - serve
an answer to the complaint or to a cross-claim
or aa reply, to a counterclaim within 45 days after
service of the pleading in which the claim is
asserted . If any pleading is ordered by the
court , it shall be served within 20 days after
service of ' the order , unless the order otherwise
directs . The service of a motion permitted
under sub . (2) alters .these periods of time as
follows, unless a different time is , fixed by order
of the court : if ' the, court denies the motion oar
postpones its disposition until the trial on the
merits, the responsive pleading shall be served
within 10 days after notice of the court's action ;
or if the court grants a motion' for a more
definite statement , the responsive pleading shall
be served within 10 days after the service of' the
more definite statement ,

(2) How PRESENTED Every defense, in law or
fact, except the defense of improper, to a
claim for relief in any pleading , whether a claim ,
counterclaim, cross-claim ,, or 3rd party claim
shall be asserted in the responsive pleading
thereto if one is, required, except that the follow-
ing defenses may at the option of' the pleader be
made by motion : a) lack of ' capacity to sue or be
sued , b) lack of ,jurisdiction over the subject
matter , c) lack of", jurisdiction over the person or
property , d) insufficiency of summons or pro-
cess , e) untimeliness or insufficiency of service
of summons or process, f) failure to state " a
claim upon which relief ' can be granted, g)
failure to join a party under s . 80 .3 .. 03 ; h) res
judicata , i) statute of limitations, j) another '
action pending between the ' same parties for- the
same cause . A motion making any of these
defenses ' shall be made before pleading if ' a
further pleading is permitted Abjection to
venue shalll be made in accordance with s . .
801 51 .' If '` a pleading sets forth a .claim for relief
to which the adverse party is not required too
serve a responsive pleading, the adverse party
may assert at the trial any defense in law or fact
to that claim for relief, If on.a motion asserting
the defense .described in f) to dismiss for failure
of the pleading to statee a claim upon which
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802.06' PLEAD INGS, MOTIONS AND PRETRIAL PRACTICE 4988

Wilson v Continental Insurance Cos. 87 W (2d) 310, 274
NW (2d) 679 (1979) .

Under (2) (f), claim should only be dismissed if it is clear
from the complaint that under no condit i ons could plaintiff
recover. Morgan v. Pennsylvania General Ins . Co . 87W(2d)
723 , 275 NW (2d) 660 (1979) .

Plaintiff need not prima facie prove jurisdiction prior to
evidentiary hearing under (4) Bielefeldt v . St . Louis Fire
Door Cc 90 W (2d) 245, 279 NW (2d) 464 (1979) .

Since facts alleged in complaint stated claim for abuse of
process, complaint was improperly dismissed under (2) (f)
even though theory of abuse of process claim was not pleaded
or argued in trial court . Strid v Converse, 111 W (2d) 418,
331 NW (2d) 350 (1983) .

802.07 Counterclaim and cross-claim . (1)
COUNTERCLAIM, A defendan t may counte r cl aim
any claim which the defendant has against a
plaintiff, upon which a judgment may be had in
the action . A counterclaim m ay or may not
diminish or defeat the recovery sought by the
opposing party : It may claim relief exceeding in
amount or different in kind from that sought in
the pleading of the opposing party .

( 2) COUNTERCLAIM MATURING OR ACQUIRED
AFTER PLEADING A claim wh ich either matured
or was acquired by the pleader after serving the
pleading may, with the permission of the court ,
be presented as a counterclaim by supplemental
pleading

(3) CROSS-CLAIM A pleading may state as a
cross-claim any claim by one party against a co-
party if the cross-claim is based on the same
transaction , occurrence, or series of transac-
tions or ` occurrences as is the claim in the
original action or as is a counterclaim therein ,
or if the cross-claim relates to any proper t y tha t
is involved in the original action . . Such cross-
claim may include a claim that the party against
whom it is asserted is or may be liable to the
cross-claimant for all or part of a claim asserted
in 'the, action against the cross-claimant ,

(4)JOINDER OF ADDITIONAL, PARTIES . . Persons
other than those made parties to the original
action may be made parties to a counterclaim or
cross-claim in accordance with ss . 803,03 to
80305

(5) SEPARATE TRIALS; SEPARATE JUDGMENTS.. If
the court orders separate trials as provided in s„
805 05 (2), judgment on a counterclaim or
cross-claim may be rendered in accordance with
s . 806 .01 (2) when the court has ,jurisdiction so
to do , even if the claims of the opposing party
have been dismissedd or otherwi se d isposed of ".

History : Sup Ct, Order, 67 W (2d) 628 ; 1975 c 218; Sup
Ct Order, 104 W (2d) xi ,

Counterclaim based on contract must aver either satisfac-
tion of any . contractual condition precedent or an excuse,
such as waiver, for not satisfying it . S & M Rotogravure Ser-
vice, Inc v Baer, 77 ` W (2d) 454, 252 NW (2d) 913

802.08 Summary judgment. (1) AvniLnsi L-
irY . A ~pacty may, I within 8 months of the filing
of' a summons and complaint or within the time
set in a scheduling order under s . 802 10, move

a party makes a motion under this section but
omits therefrom any defense or objection then
available to the party which this section permits
to be raised by motion, the party shall not
thereafter make a motion based on the defense
or objection so omitted, except a motion as
provided in sub; (8) (b) to (d) on any of the
grounds there stated

(8) WAIVER OR PRESERVATION OF CERTAIN
DEFENSES .` (a) A defense of lack of jurisdi ction
over the person or the property, insufficiency of
process, untimeliness or insufficiency of'service
of process or another action pending between
the same parties for the same cause is waived
only 1) if it is omitted from a motion in the
circumstances described in sub .. ('7), or 2) if it is
neither made by motion under this section nor
included in a responsive pleading . .

(b) A defense of failure to,join a party indis-
pensable under s: 803 03 or of res judicata may-
be made in any pleading permitted or ordered'
under s, 802 .0 1 (1), or by motion before entry of
the finall pretrial conference order A defense of
statute of limitations, failure to state a cla im
upon which relief can be granted, and an objec- .
tion of failure to state a legall defense to a c l aim
may be made in, any pleading permitted or
or dered under s 802 .0 1 (1), or by a motion for
judgment on the pleadings, or otherwise by
motion within the time limits established in the
scheduling order under s 802 .: 1 0 (3) (b) .

(c) If it appears bye motion of~ the parties or
otherwise that the court lacks, j urisdiction of'xhe
subject matter, the court shall dismiss . the
action .

(d) A defense of lack of capacity may be
raised within the time permitted under s .. 80.3 . .0 1 .. ..

Hi story: : ; Sup . Ct Order ; 67 W (2d) 623 ; 1975 c 218 ; Sup .
Ct . Order, 73 W (2d) xxxi ; Sup Ct. Order, 82 W (2d) ix ; 1977
c 260; ] 977 c: 447 ss 19 6, 210;1979 c 1 10 ss 5 1 , 60 (7) ; 1 979
c:3 23 ' s 33 ; 1 98 11 c .390 x . 252 ;-.Sup . Ct Order, 112 W (2d) xi;
1 983 .a 228 s 16

Judicial Council Committee's. Note, 1976: Subs. (2) (e) and
(8) mak e clear tha t, unle ss waived , a m o tion can be made to
claim as a defense l ack of timely service within the 60 day
perio d th at is requited by s. 8 01 02 to properly commence an
action. S ee al so s . 89 3 39 Defenses under sub . (8) cannot be
raised by an amendm en t to a res ponsive plea ding permitted
by s 802 .09 (1) [Re Order effective Jan, 1, 1 977]

Judicial Council Committee's Note, 1977 : Sub ( I) whi ch
go verns wh e n defenses and objectio n s are presented , h as
been amend ed to delete references to the use of the schedul-
in g confer en c ee under s 8 02 10,(1) as the use of such a sched-
ul idg procedure is now di scretionary rather than mandatory :
i'he ' t me periods under s: 802. 06 are still s ubject to modifica-
t ion th roug h the u se of amended and s upplemental pleadings
unde r s 802 09, the new oalendac ing practice under s 802 . 10 ,
a nd the pretrial conference under s.802 11 ' [Re Order effec-
tive, July 1, }97 8].

Judicial Council Note, 1983: Sub , (1) i s amended by ap-
plying the extended response t i me for state agencies , office r s
and employes to state agents : The extended t ime is intended
to allow investigation . of the claim by the department of jus-
tice to determi ne whether representation of the defendant by
the department is war ranted under s 893 . 82 or 895 , 45; Stars.
[Re Order effective July l , ; 198 3]

, Mot ion under (2) (f) usually will be g r anted only when it is
quite cleat that under' no conditions can plaintiff' recover ,
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4989 PLEAD INGS, MOTIONS AND PRETRIAL PRACTICE 802.09

for summary judgment on any claim, counter-
claim, cross-claim, or 3rd patty claim which is
asserted by or against the party Amendment of
pleadings is allowed as in cases where objection
or defense is made by motion to dismiss

(2) MorioN . The motion shall be served at
least 20 days before the time fixed for the
hearing . . The adverse party prior to the day of
hearing may serve opposing affidavits .. The
judgment sought shall be rendered if the plead-
ings, depositions, answers to interrogatories,
and admissions on file, together with the affida-
vits, if any, show that there is no genuine issue
as to any material fact and that the moving
party is entitled to a judgment as a matter of
law .. A summary judgment, interlocutory in
character, may be rendered on the issue of
liability alone although there is a genuine issue
as to the amount: of damages

(3) SUPPORTING PAPERS . . Supporting and op-
posing affidavits shall be made on personal
knowledge and shall set forth such evidentiary
facts as, would be admissible in evidence ..
Copies of all paper's or parts thereof referred to
in an affidavit shall be attached thereto and
served therewith, if not already of record The
court may permit affidavits to be supplemented
or opposed by depositions, answers to interrog-
atories, or further affidavits, : When a motion
for summary judgment is made and supported'
as provided in this section, an adverse party
may not rest upon the mere allegationss or
denials of'the pleadings but the adverse party's
response; by affidavits or as otherwise provided
in this section, must set forth specific facts
showing that there is a genuine issue for trial. If
the adverse party does not so respond ; sum-
mary judgment, if appropriate, shall be entered
againstt such party :

(4) WHEN AFFIDAVITS UN AVAILABLE, Should it
appear f' om the affidavits of 'a party opposing
the motion that the party cannot for reasonss
stated present by affidavit facts essential to
justify the party's opposition,, the court may
refuse the, motion for judgment or may order a
continuance to permit affidavits to be obtained
or depositions to be takenn or discovery to be
had or may make: such other order' as is just .

( 5) AFFIDAVITS MADE IN BAD FAITH . Should it
appear- to the satisfaction of the court at any
time that any of the affidavits presented pursu-
ant to this section is presented in bad faith or
solely for the purpose of delay, the courtt shall
forthwith order the partyy employing them to
pay to the other party the amount of'the reason-
able expenses which the filing of the . affidavits
caused the other party to incur,' including rea-
sonable attorney's fees .'

(6) JUDGMENT FOR OPPONENT, If it shall 1p-
pear, to the court that the party against whom a
motion for summary judgment is asserted is
entitled to a summary judgment, the summary
judgment may be awarded to such party even
though the pa rty has not moved therefor..

History: Sup . Ct . Orde r, 6 7 W (2d) 63 0 ; 1975 c 2 1 8 ; Sup . .
Ct. Order, 82 W (2d) ix

Judicial Council Committee's Note, 1977 : Sub . (1) is re-
vised to allow a party at any t imee wi t h in 8 months after t he
summon s and c ompl aint a re filed o r th e t i me es tab l ishe d in a
s cheduli ng orde r under s . 8 0 2 10 to m ove for a summar y
j udgment the 8 -month time peri o d has be e n created as the
old procedure requiring a part y to move fo r summary ,j ud g-
ment not lat er than th e ti me pr ov id e d under s, 8 02 10 can no
longer applyy i n mos t cases as the u se of such a schedulin g
o rder is now completely discreti ona ry wit h t he t r ia l j ud ge .
The 8-month time per i od i s s ubj ec t t o e nlargem e nt un d e r s .
801 . 15 (2) (a) [Re Order effective July 1, 19781

Res ponde nts i n appeal s from orders de ny in g summa ry
judgment mot i on are invi ted to move fo r s ummary a ffirm-
ance unde r 251 71, 1 9 73 stars . [see 809 . 2 1 ] . Am . O rt h od o n-
tic s Co rp.p v . G & H Ins 77W (2d) 337,253 NW (2d) 82 .

Where plaintiff had signed release, a nd whe r e an o ther ill-
ness subsequently de velop ed , question of whet her plain tiff
cons ciou sly intended to disrega rd possibility that known con-
diti on could become ag gravated was questio n o f fact not to
be determi ned on summary j ud gment . Krezi n ski v . Hay, 77
W (2d) 569, 253 NW (2d ) 522

`Summar y jud gment procedure is no t autho rize d in pr o-
ceedin gs for judicial review under c h 22 7. Wis Environme n -
tal Decade v . Public Service C omm' 79 W (2 d) 1 6 1 , 2 55 NW
(2d) 917 .

Where i n s urance pol ic y u nambigu ous l y exc lud e d cove r-
age relating to w ar ranties, factual questio n whethe r impl i e d
warra ntie s were made was i mmat erial and tr ial court ab us ed
di screti on in denying insu re r's summary j udgment mo tion .
Jones v Seas Roebuck & Co 8 0 W ( 2d ) 3 2 1, 259 NW ( 2d)
7 0. .

Sub .. (2) mandates more e xacting appe llate scru tin y of
trial court's deci s ion to grant or den y jud gmen t . W rig ht v
Hasley, 86 W ( 2d) 572 , 273 NW (2d ) 31 9 (1979) .

See note, to 807 , 05, citi n g Wilharms v . W ilharms, 93 W
(2d) 671, 287 NW (2d) 779 (1980)

Exi s tence of new or diff i cult iss ue of l aw does n o t make'
summary judgment ina ppropr iate. May na rd v P ort Pub lica-
tio ns , Inc. 98 W (2d) 555 , 297 NW (2d) 500 ( 198 0)

See note to 940 . 23, c iting Pos to n v . U S F idelity & Gu ar-
antee C o 107 W (2d) 215 , 320 NW ( 2d ) 9 (Ct App , 1 98 2) ..

See note to 804. 11 , cit i n g Ba nk of T wo Rivers v Zimmer,
112 W (2d) 624 , 334 NW (2d ) 230' (19 83) .

802 .09. Amended and supplemental plead-
ings . (1) AMENDMENTS. A party may amend the
party's p leading once as a matter of course at
any time within 6 months after the summons
and complaint are filed or within the time set in
a scheduling order under s, 802 ..10 . . Otherwise a
party: may amend the pleading only by leave of
cour t or by written consent' of'the adverse party ;
and leave shall be freely given at any stage of the
action when justice so requites . A party shall
plead in response to an amended : pleading
within 20 days after service of the amended
pleading unless (a) the court otherw ise orders or
(b) no responsive plead i ng is r equired or permit-
ted under s 802 .0 1 ( 1 )
`, ( 2) AMENDMENTS TO CONFORM I 'O THE EVI-
DENCE. If' issues : no t r aised by the pleadings aree
tri ed by express or implied consent of the par-
ties, they shall be treated i n a ll respects as if"they
had been raised in the pleadings . Such amend-
ment of the pleadings as may be necessary to
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cause them to conform to the evidence andd to
raise these issues may be made upon motion of
any party at any time, even after judgment; but
failure to so amend does not affect the result of'
the trial of these issues . If evidence is objected
to at the trial on the ground that it is not within
the issues made by the pleadings , the court may
allow the pleadings to be amended and shall do
so freely when the presentation, of" the. merits of'
the action will be subserved thereby and the
objecting party fails to satisfy the court that the
admission of suchh evidence would prejudice
such party in maintaining the action or defense
upon the merits . The court may grant a contin-
uance to enable the objecting party to meet such
evidence ..

(3 ) RELATION BACK OF AMENDMENTS If the
claim asserted in the amended pleading arose
out of the t ransac ti on, occurrence, o r eve nt se t
forth or attempted to be set forth in the original
pleading , the amendment relates back to the
date of the filing of" . the original pleading . An
amendment changing the party against whom a
claim is asserted relates back if the foregoing
provision is satisfied and, within the period
provided by law for commencing the action
against such party, the party to be brought in by
amendment has received such notice of the
institution of the action that he or she will not
be prejudiced in maintaining a defense on the
merits, and knew or should have known that,
but for a mistake concerning the identity of ' the
proper party, the action would have been
brought against such party

(4) SUPPLEMENTAL PLEADINGS. Upon motion
of' a party the court may, upon such terms as are
just, permit the party to serve a supplemental
pleading setting forth transactions or occur-
rences or events which have happened since the
date of the pleading sought to be supplemented .
Permission may be granted even thoughh the
original pleading is defective in its statement of
a claim for relief or defense If ' the court deems
it advisable that the adverse party plead to the
supplemental pleading, it shall so order, speci-
fying the time there€or .

History : Sup . Ct . Order, 67 W (2d) 632 ; 1975 c 218 ; Sup
Ct Order, 82 W (2d) ix

Judicial Council Committee's Note, 1977 : Sub.. (1) has
been amended to allow g party. to amend pleadings once as a
matter of course at any time within 6 months of the time the
summons and complain are filed or within a time established
in a scheduling order under s 802 . 10 : The 6-month time pe-
riod has been establishedd as the previous procedure stating
that a party is allowed to amend pleadings once as a matter of
course at any time prior to the entry ofa scheduling order is
no longer applicable in most cases .. . The use of a schedulingg
order is now discretionary under s 802 .. 10 . .

Sub. (I) also clarifies that leave of the court may be given
at any stage of the action for amendment of pleadings when
justicee requires

802.10 Calendar practice . (1) This section
applies to all actions and special proceedings
except appeals taken to circuit court , actions
seeking thee remedy available by certiorari ,
habeas corpus, mandamus , prohibition and
quoo warranto, actions in which all defendants
are in default, provisional remedies, and actions
under s : 66 12 , ch s . 4 8, 52, 10 2, 108, 227, 34 8,
767, 778, '799 and 812, and proceedings under
chs . 851 to "882 . .

(2) Unless excepted under sub . (1), all actions
and special: proceedings are deemed ready for
t r ial one ,year, after the summons andd complaint
are filed . Within 60 days after the expiration of
one year , the court sh a ll by order set d a tes for a
pretrial conference and for trial ' At any time
before the expiration of ' one year from the filing
of the summons and complaint, on motion of 'a
party for cause shown, or upon stipulation of
the parties, the court may by order set dates for
a pretrial conference and for t rial . Any order
made under this section may on the court ' s own
motion, or upon motion of a party for cause
shown, be amended .

(3) ( a) Scheduling conference, The court may
on its ownmotion or upon motion of a party , in
lieu of ' the provisions of sub.. (2) , not earlier than
90 days after the summons and complaint a r e
filed- :call a scheduling conference upon at least
10 days written notice by mail to all attorneys of
record and to all parties who have appeared of
record and are not represented by counsel ., The
conference shall be held at a place designated by
the , judge and shall be attended by the judge and

Sub. (3) ha s b een am e nded to adop t lang uage co n sistent
with r evis e d s . 8 02 .02 (1) See n o te following s 802 02 ( 1)
[Re Ord er effecti ve Jul y i , 1978 ]
Amendment should not be allowed 8 years afte r accid ent

and 5 years beyond statute of limitations Drehmel v . Ra-
dandt, 75 W (2d) 22 3, 249 NW (2d) 274 .

` Trial court abu sed di scretion in prohi biti n g amendment
to pleading on 2nd day o f tri al t o ple ad qua ntum m erui t as
alternative to substantial performance of contract. T ti-State
Home Impr o vement Co v Mansavage , 77 W ( 2d) 648, 253
NW (2d) 4'7 4 ..

Under (2), co mplaint will be trea ted as am e nded , even
though no a mendment hass been requested , wh e re proof ha s
been submitted and accepted . Goldm an v Bl oom, 90 W (2d)
466; 280 NW (2d) 170 (1979) .

Sub, (3) is identical to FRCP 15 (c) " Chang ing the
party " i ncludes adding a defendant where requ irement s o f (3 )
are met . State v. On e 1973 Cadillac, 95 W (2d) 6 41 , 29 1 NW
(2d) 626 (Ct . App . 19 8 0 )

In p roducts liability action , new cause of ac tio n for pun i -
t i ve damages brought after statute of limit ations expired r e-
lated back to date of filing original ple ading. Wusso w v,
Commercia l Mechanism s, Inc . 97 W (2d) 136, 293 NW (2d)
897 (1980),

See note to 893.02, c i ting Lak v . Richacd son-Me t rell , Inc
1 0 0 W (2d) , 641 ,, .302 NW ( 2d) 4 83 ( 198 1 ).. .

While circuit court was correct in h oldin g that i t had
powe r to amend complai nt on i ts own motion afte r presenta-
tion of' evidence ; court e r red in not grantin g pa rties opportu-
nity to present additional evidence o n complaint as amended ..
S tate v: Peterson, 104 W (2d) 6 1 6, 312 NW (2d) 78 4 ( 1 981),

Amended plead i ng adding separate c laim by differ ent
plaint iff related back to date of fil i n g of origi nal complaint .
Korkow v. General Cas Co of Wisconsin, 117 W (2d) 1 87,
344 NW (2d) 108 ( 1 98 4) .
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at least one attorney of record for each patty to
the action whoo is represented by counsel . Any
party who has.s appeared and who is not tepre-
sented by counsel shall attend personally, or by
its of 'fi ce x o r agent . After consultation, the judge
shall set :

i The time at which a motion for default
, judgment may be heard ;

2 . The times within which discovery must be
completed;

3 The time, prior to the pretrial conference ,
within which impleader shall be completed and
within which pleadings may be amended ;
4. A t ime a t or pri o r to the pretrial conference

withinn which motions before trial shall be
served and heard;

5 . A date for the pretrial conference and a
date f or t ri al as soon as practicable after the
pretrial conference,

(b) Scheduling order . The judge shall issue a
written order which recites the schedules estab-
lished . Such order when entered shall control
the course- of the action, unless modified as
herein provided If at 'any time it appears that
such schedules cannot reasonably be met, the
judge may amend the order uponn timely motion
of any party Whenever the judge shalll deter-
mine that he cannot reasonably meet the pre-
trial date or trial date established , he may
amend the order on his own motion ,.

(c) Use of telephone and marl; standard or-
der In lieu of a scheduling conference under
par. (a), the judge may obtain scheduling infor-
mation by telephone, mail or otherwise and
enter a scheduling order on the basis of the
information so obtained or may serve upon the
parties a standard scheduling order .. Such or-
ders are subject to amendment as provided in
sub . (2) .. If a standard scheduling order is
entered, it shall be entered within 150 days after
commencement of the action . .

(d) Sanctions . Violation of a scheduling or-
der is subject to s . 805 . . 03 .

(4) This section shall become effective as to
all actions andspecial proceedings pending on
or after July 1, 1978 , provided that any schedul-
ing order entered prior to July 1, 1978 shall
remain in effect.

History: Sup Ct . Order, 67 W (2d) 634; 1975 c . 218 ; Sup. .
Ct , Order, 82 W (2d) ix ; 1979 c 32 s 92 (4); 1979 c 89, 177;
1981 c. 289 .

Judicial Council Committee's Note, 1977 : Section 802 10
governs calendar practice for most actions or special pro-
ceedings in the courts of Wisconsin .: Prior calendaring proce-
dures have been substantially modified . The section applies
to all actions and Special proceedings except those actions
and proceedings to which the section is specifically made not
applicable as enumerated in sub . (1) :

Sub . (2) provides that unless exempted under sub , (1), all
actions and special proceedings are deemed to be ready for
trial one year after the summons and complaint are filed
The trial court will within 60 days after the expiration of the
one-year period after the summons and complaint are filed
set dates for both a pretrial conference and a trial The court

802 . 11 Pretrial conference . (1) SCOPE In all
contested civil actions and contested special
proceedings except those under' chs . 48, 52, 345,
778 and 799, the ,judge shall, unless waived by
thee parties with the approval of the judge, and
in all other civil actions and special proceedings
the judgee may, direct the attorneys for the
parties to appear before the judge for a pretrial
conference to determine whether an order
should be entered on any or all of the following
matters :

(a) Definition and simplification of the issues
of fact and law;

(b) Necessity or desirability of'amendment to
the pleadings ;

(c) Stipulations of fact and agreements con-
cerning the identity of or authenticity of docu-
ments which will avoid unnecessary proof ;

(d) Limitation of the number of expert wit-
nesses and the exchange of the names of expect
witnesses ;

(e) Whether issues shall be tried by court or,
l.jury ;

(f) Advisability of preliminary reference of
issues for findings to be used as evidence when
the trial is to be by jury ;

(g) Number of jurors to be impaneled, void
dire examination, and the number of strikes to
be allowed ;

(h) Order of proof' and order of argument ;
(i) Separation or consolidation of claims for

trial ;
(j) Jury views and the costs thereof';
(k) Disclosure of insurance policy limits ;
(1) Filing and exchanging of trial briefs ; and
(m) Such other matters as may aid in the

disposition of the action . .
(2) TIME; PARiICIPANI'S. The date and time

for the pretrial conference shall be set in the
scheduling order as provided in 802 10 (3) (b) ..

may set dates fo r a pr etri al confer ence a nd a trial a t a time
earlier than 60 d ay s after the expirat ion o f one yea r a fter the
filing of the summon s and comp lain t if upon ei th er a mo tion
of 'a party for caus e shown or upon s tipulati o n of all p arties
the court is asked t o e stab lish a n earlier pretrial and trial
date> Any o rder made b y a court under su b. (2 ) es ta blis hing
dates fo r a pretrial conference and a tr ial m ay o n t h e court's
own motion o r upon m otio n of a party for ca u se shown b e
modified

Sub„ (3) allows a court , in l ieu o f t he prov is i o n s o f sub . (2 ),
to not ea r lier than 90 da ys after the s ummo ns a nd comp lai nt
are filed on its own m otion o r upon motion o f a par t y call a
scheduling conference . The manne r in which t he sched u l i ng
conference is conducted and th e i tems se t a t th e con fere nc e
remain unchan ged from p rior law . The use of a st andar d
scheduling order i n sub.. (3) (c) also remain s un ch ange d from
prior ' law

Sub (4) requi re s that. the n e w c alendaring prac tice es tab-
lished by s 802 10 become effective t o all actio ns and spec ial
proceedings pending on or a fter July 1 , 19 7 8 : Any schedu l ing
order entered prior to tha t date shall remai n in effec t . [ R e
Order effective July 1 , 19781

Judicial Council Note, 1981: The re fere nc e in s ub . ( 1 ) to
"writs " of certiorari , ha beas corpu s, m an d amu s, p ro hibi tion
and quo warranto h as been rem oved because these remedies
a re now available in an o rdinary a cti o n See s 781 01, stars ,
and the note thereto . [Bill 6 L3-A]
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At least one attorney planning to take part in (a) Reschedule the conference and order the
the trial shall appear for- each .of'the parties and payment by the delinquent attorney or, when
participate in the pretrial conference . . flttor- just, by the party the attorney represents of the
net's appearing at the conference must have reasonable expenses, including reasonable at-
authority to enter stipulations, torney's fees, to the aggrieved party ;

(3) ADDITIONAL CONFERENCES If'necessary or (b) Conduct the conference and enter the

advisable, the ,judge may adjourn the pretrial pretrial order without participation by the de-
additional from time to time or may order an

quent. .attoxneY>additional pretrial conference linquent . .attorney ;
(4) PRETRIAL ORDER . The judge shall make an (c) Order dismissal or entry of a default

order which recites the action taken with respect .judgment.t
to the matters described in sub . (1) and which History: ;Sup .. Ct Order, 67 W (2d) 634 ; 1975 c 218 ; Sup

.sets or confirms the final trial date . The order a. Order, szw (2a ) ;X; 1977 c 447 s 2 1 0; 1979c .32s 92 (8)

when entered' shall control the subsequent Judicia l Council Committee's Note, 1974 : Sub, (1)ismoie
explicit than s 269 65 in listing the matters which should be

course of 'action, unless modified thereafter on considered at the pretrial conference The expanded list
motion of a party or the court for good cause . . If should not be considered eXt,auscivee
for any reason, the action is not tried on the date Subs (2) and (5) are designed to lessen the problem of
set in the scheduling order' OT' the pretrial order, unprepared "participants" at a pretrial conference

the judge shall, within 30 days after the date set the last sentence of sub . (4) is designed to maintain to the
extent possible the reliability of the original trial date . [Re

in the scheduling order or pretrial order, set Order effective Jan, I, 1976, as affected by Order effective
another date for- trial on the earliest available July 1, 1978]
trial date, See note to 805..15, citing Karl v . Employers Inss of

(5) SANCTIONS . If without just excuse or' Wausau, 78 W"(2d) 284, 254 NW (2d) 255
Failure of party to seek modification of pretrial stipula-"

because of failure to give reasonable attention ions does not constitute waiver of right to challenge trial
to the matter, no appearance is made on behalf' court's construction of the stipulations Milw . & sub.. Tanss
of a par'ty' at a pretrial conference, or if an v Milw County, 82 W (2d) 420, 263 NW (2d) 503
attorney is grossly unprepared to participate in Trial court properly dismissed claim where plaintiff' inex-

cusably failed to comply with pretrial order. Carlson Heat-
the conference, the judge may, in his sound ing, me v . Onchuck, 104 W (2d) 175, 311 NW (2d) 673 sec
discretion: App.. 1981),
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