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/808.01 Definitions. In this chapter:

(1) “Appeal” means a review in an appellate
court by appeal or writ of error authorized by
law of a judgment or order of a circuit or county
court.

(2) “Appellate court” means the supreme
court under ch. 751 or the court of appeals
under ch. 752.

History: 1977 c. 187. . oo

A-party which accepts the benefits of a judgment. does not
waive the right to take an appeal which does not involve a
reversal of that part of the judgment under which the benefit
was received. Estreen v. Bluhm, 79 W (2d) 142,255 NW (2d)
473.

808.02 Writ of error. A writ of error may be
sought in the court of appeals.
History: 1977.c 187

808.03 Appeals to the court of appeals. (1)
APPEALS AS OF RIGHT. A final judgment or a fi-
nal order of a circuit court may be appealed asa
matter of right to the court of appeals unless
otherwise expressly provided by law. A final
judgment or final order is a judgment or order
“entered in accordance with s.'806.06-(1) (b) or
807.11 (2) or a disposition recorded in docket
entries in traffic regulation cases and municipal
ordinance violation cases prosecuted in circuit
court which disposes of the entire matter in
litigation as to- one or more of the parties,
whether Iendered in an action or specnal
proceeding.

2 APPEALS BY PERMISSION A judgment or
order not appealable as a matter of right under
sub. (1) may be appealed to the court of appeals
in advance of a final judgment or order upon
leave granted by the court if it determines that
an appeal will:

‘(a) Materially advance the termination of
the litigation or clarify further p’r‘oc'ee‘dings‘ in
the litigation;

(b) Protect the' petltloner from substant1a1 or
irreparable injury; or . |

(c) Clarify an issue of general importance in
the administration of justice.

History: 1977 c¢. 187; 1979 c. 192.

Judicial Council Note, 1979; Sub. (1) is amended to mod-
ify the statutory definition of the final judgment or final or-
der that may be appealed as a matter of right to the court of
appeals. Most types of cases decided in circuit court have a
final judgment or order entered with the office of clerk of
court. Because of the volume of traffic regulation and munic-

. ipal ordinance violation cases prosecuted in circuit court, the

prevallmg custom in Wisconsin counties is to only record the
dispositions of those cases in' docket entries. Requiring coun-
ties to meet the present statutory requirement in s. 808.03 (1)
for the entry of a final judgment or order in all cases for pur-
poses of having an appealable Imatter is unneoessanly bux-
densome and costly. The term “traffic regulation cases” re-
fers to only those traffic violation cases in which the penalty
is a civil forfeiture. [Bill 396-S]

Appeal cannot be taken from order before it is entered.
Ramsthal Adv. Agency v. Energy Miser, Inc. 90 W (2d) 74,
279 NW (2d) 491 (Ct. App. 1979)

See note to 805.15, citing Earl v. Marcus, 92 W (2d) 13,
284 NW (2d) 690-(Ct..App. 1979).

Test to determine whether decision is final order or judg-
ment is whether trial court contemplated that additional for-
mal document would be entered with respect to matter cov-
ered in decision. Frederick v. City of Janesville, 92 W (2d)
685, 285 NW (2d) 655 (1979).

Pretrial ‘order denying motion to dismiss on double j jeop-
ardy grounds is nonfinal order appealable only under (2).

_ State v, Jenich, 94 W (2d) 74, 288 NW (2d) 114(1980)

Order waiving ]unsdlctxon over juvenile is appealable
under (2).. 'State ex rel. A, E. v. Green Lake County Cir. Ct.
94 W (2d) 98, 288 NW (2d) 125 (1980).

See note to 974.05, citing State v. Rabe, 96 W (2d) 48, 291
NW (2d) 809 (1980).
~ Seenote to-801.08, citing Heaton v. Independent Mortu-
ary Corp. 97 W (2d) 379, 294 NW (2d) 15 (1980)

See note to 801.53; citing Aparacor, Inc. v. DILHR, 97W
(2d) 399, 293 NW (2d) 545 (1980)

See note to 801.08, citing Grulkowski v Dept of Transp.
97 W (2d) 615, 294 Nw (2d) 43 (Ct. App. 1980)

Order enjoining town from conducting incorporation ref-
erendum under 60. 81 terminated only matter in litigation
with respect to town, although ch. 66 mcoxpoxatlon proceed-
ings had not been’ fmally determined by the order.” In 1e In-
corporation of Town of Fitchburg, 98 W (2d) 635, 299 NW
(2d) 199 (1980).

Court order setting aside an-administrative order and re-

" manding case to administrative agency was appealable as of

z1ght Bearns v. DILHR, 102 W:(2d) 70, 306 NW (2d) 22
198
Where counterclaim for abuse of process, severed for
trial, was not yet determined, judgment dismissing complaint
was not appealable under (1) Brownsell v. Klawmex 102W
(2d) 108, 306 NW (2d) 41 (1981)
Order for new trial is not appealable as of 1ight, Wick v.
'Mueller, 105 W (2d) 191, 313 NW (2d) 799 (1982).
See note to 806.06, citing Radoff v. Red Owl tores, Inc.
109 W.(2d) 490, 326 NW (2d) 240 (1982).

' 808.04 Time for appeal to the court of ap-
peals. (1) INITIATING AN APPEAL. An appeal to
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the court of appeals must be initiated within 45
days of entry of judgment or order appealed
from if written notice of the entry of judgment
or order is given, or within 90 days of entry if
notice is not given, except as provided in this
section or otherwise expressly provided by law.

(2) An appeal under s. 9.10 (4) (c), 227.26 or
799.445 (1) shall be initiated within 15 days after
entry of judgment or order appealed from.

(3) Except as provided in sub. (4) ors. 48.911,
an appeal in a criminal case or under ch. 48, 51
or 55 shall be initiated within the time period
specified in s. 809.30.

(4) An appeal by the state in a criminal case
under s. 974.05 or a case under ch. 48, except
adoption appeals under s. 48.911, shall be initi-
ated’ within 45 days of entry of judgment or

- order appealed from.

(5) A person imprisoned on a cnmlnal sen-

tence against whom a civil final judgment or

“order is rendered has 120 days in which to
appeal the civil judgment or order. -

(6) When. a party to an action or special
proceeding dies during the period allowed for
appeal, the time to appeal is the time permitted
by law or 120 days after the party’s death,
whichever is later. If no personal representative
qualifies within 60 days after the party’s death,
any appellant-may have a personal representa-
tive appointed under s. 856.07 (2).

History: 1977 ¢. 187; 1979¢. 32 5. 92 (9),-(14); 1979 c. 89,
221; 1981 ¢ 152; 1981 ¢ 314 ss. 130, 146; 1983 a. 183, 219;
1983 a. 491 5. 23.

Judicial Council Note, 1983:  Sub. (2) requires expedited
initiation of appeals in recall and eviction cases as well as
cases in which the validity of a state law is attacked in federal
district court ~Sub. (3) references the appeal deadline for
criminal, juvenile, mental commitment and protective place-
ment appeals Sub (4) references the appeal deadline for ap-
pealsS ]by the state in criminal and children’s code cases. [Bill
151-

Notice under (1) may not be given.before judgment is en-
tered - Sub-Zero Freezer Co. v. Manhattan Life Ins. Co. 90
W .(2d) 76,279 NW (2d) 492 (Ct. App. 1979)

See note to 799.24, citing Mock v. Czemierys, 113 W (2d)
207, 336 NW (2d) 188 (Ct. App. 1983).

To shorten appeal period under (1), formal, captioned
and signed notice of entry of judgment stating date of entry
must, be served on opposing party within 21 days of entry
date and miust be filed. In re Marriage of Soquet v Soquet,
117 W (2d) 553,345 NW (2d) 401 (1984)

© 808.05 Bypass. The supreme court may take
: jurisdiction of an appeal or-any other proceed-
ing pendmg in the court of appeals if:

(1) It grants direct review upon a petition to
bypass filed by a party;

(2) It grants direct réview upon certification
from the court of.appeals prior to the court of
appeals hearing-and deciding the matter; or

(3) It, on its own motion, decides to review
the matter directly.

History: * 1977 ¢. 187.

- 1983 .a. 158, 219

5034

808.07 Relief pending appeal. (1) EFFeCT OF
APPEAL. An appeal does not stay the execution
or enforcement of the judgment or order ap-
pealed from except as provided in this section or
as otherwise expressly provided by law.

'(2) AUTHORITY OF A COURT TO GRANT RELIEF
PENDING APPEAL. (a) During the pendency of an
appeal, a trial court or an appellate court may:

1. Stay execution or enforcement of a judg-
ment or order;

2. Suspend, modify, restore or grant an
injunction;

3. Make any order appropriate to preserve
the existing state of affairs or the effectiveness
of the judgment subsequently to be entered; or

4. Hear and determine a motion filed unders
806.07.

(b) Except as provided in s. 655.27 (5) (a) 3,
relief under this subsection may be conditioned
upon-the filing of an undertaking in the trial
court.

(3) UNDERTAKING FOR COSTS. An undertak-
ing for costs is not required unless specifically
required by statute, or, except as provided in s.
655:27-(5) (a) 3, by the trial court acting in its

-discretion. -

(4) PROCEEDINGS AGAINST A SURETY. A surety
on an undertaking is subject to the jurisdiction
of the trial court and irrevocably appoints the
clerk of that court as the surety’s agent for
service of any papers affecting his or her liabil-
ity on the undertaking. A person may seek to
enforce the surety’s liability by filing a motion

‘in the action or proceeding in the trial court in

which the undertaking was filed.

(5) PUBLIC OFFICIALS. A person or agency
suing or being sued in an official public capacity
is not.required to execute an undertaking as a
condition for telief under this section unless,
except as provided in s. 655.27 (5) (a) 3, required
by the court in'its discretion. -

- (6) SURETIES: ON UNDERTAKINGS. A surety
shall file with the undertaking an affidavit that
the surety has a net worth in property within
this state not exempt from execution which
exceeds the amount of the undertaking, except
as prov1ded in s. 632.17 (2). The respondent
may by motion object to the suff1c1ency of a
surety within 10 days after service of a copy of

the undertaking,
History: 1977 ¢, 187; 1979 ¢ 32; 1979 ¢ 110 s. 60 (9);

Postjudgment order of circuit court denying motion under
(2) (a) 4 is not reviewable on appeal from judgment. Chicago
&N W.R.R. v.Labor &Ind. Rev, Comm. 91 W (2d) 462, 283
NW (2d) 603 (Ct. App. 1979)

808.08 Further proceedings in trial court.
When the record and remittitur are received in
the trial court:
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(1) If the trial judge is ordered to take specific
action, the judge shall do so as soon as possible.

(2) If a new trial is ordered, the trial court,
upon receipt of the remitted record, shall place
the matter on the trial calendar.

(3) If action or proceedings other than those
mentioned in sub. (1) or (2) is ordered, any
party may, within one year after receipt of the
remitted record by the clerk of the trial court,
make appropriate motion for further proceed-
ings. If further proceedings are not so initiated,
the action shall be dismissed except that an
extension of the one-year period may -be
granted, on notice, by the trial court, if the
order for extension is entered during the one-
year period.

History: 1977 c. 187.

808.05 Reversal, affirmance or modification
of judgment. Upon an appeal from a judgment
or order an appellate court may reverse, affirm
or modify the judgment or order as to any or all
of the parties; may order a new trial; and, if the
appeal is from a part of a judgment or order,
may reverse, affirm or modify as to the part
appealed from: In all cases an appeliate court
shall remit its judgment or decision to the court
below and  thereupon the court below shall
proceed in accordance with the judgment or
decision.

History: 1977 c. 187.
808.10 Review by the supreme court. A
decision of the court of appeals is reviewable by
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the supreme court only upon a petition for
review granted by the supreme court. The peti-
tion for review shall be filed in the supreme
court within 30 days of the date of the decision

of the court of appeals.
History: 1977 ¢ 187; 1979 ¢ 192.

. Judicial Council Note, 1979:  This section is amended to
more properly describe the function of the supreme court in
reviewing decisions of the court of appeals. The supreme
court decides whether to accept jurisdiction of a case from
the court of appeals after a petition to review, not a petition
to appeal, is filed with the supreme court. Sees. 809 62. [Bill
396-S

“Decision” under this section is the final decision dispos-
ing of case. In Interest of A. R 85 W (2d) 444, 270 NW (2d)
581 (1978) _ R

If petition is not received by clerk of supreme court within
30 days, court loses subject matter jurisdiction. The objec-
tion is not subject to waiver, and will be raised on the court’s
own motion. First Wis. Nat. Bank of Madison v. Nicholaou,
87 W (2d) 360, 274 NW (2d) 704 (1979),

Untimely service of petition filed under this section does
not affect jurisdiction, but opposing party may move to dis-
miss under Rule 809.83 (2). State v. Rhone, 94 W (2d) 682,
288 NW (2d) 862 (1980).

Petitions for ‘review. by the Wisconsin supreme court.
1979 WLR 1176

808.11 Printing specifications. Briefs and ap-
pendices in cases before the supreme court shall
be printed, typed, duplicated or reproduced
clearly on paper of permanent quality, and in
conformity with such rules as the court may
prescribe with regard to organization, binding,
color of print, and size of print, paper and
margin,

- “Histery: "1975¢c. 160; 1977 ¢. 187 5. 83
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