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- SUBCHAPTER 1
CARE AND SERVICE RESIDENTIAL FACILITIES

50.01 . Definitions. As used in this subchapter:

(1) “Community-based residential facility” means a place
where 3 or more unrelated adults reside in which care,
treatment or services above the level of room and board but
not including nursing care are provided to persons residing in
the facility as a primary function of the facility, except that
the department may approve an application from a nursing
home which serves fewer than 20 residents and which other-
wise meets the definition of this subsection to be licensed and
regulated as a community-based residential facility.
“Community-based residential facility” does not include any
of the following:

(a) A convent or facility owned or operated by members of
a religious order exclusively for the reception and care or
treatment of members of that order.

(b) A facility or private home that provides care, treatment
and services only for victims of domestic abuse, as defined in
5. 46.95 (D) (a), and their children,

() A shelter facility as defined under s. 46.97 (1) (d).

" (d) A place that provides lodging for individuals who are
ambulatory and that may also provide board, information,
referral, -advocacy, job guidance and social services case
management and intervention to those individuals but that
does not provide personal care or health care.

(1m) “Facility” means a nursing home or community-
based residential facility. If notice is required to be served on
a facility or a facility is required to perform any act, “facility”
means the person licensed or required to be licensed under s.
50.03 (1). ,

* (3) “Nursing home” means:

(a) A place which provides 24-hour services including
board and room to '3 or more unrelated residents who
because of their mental or physical condition require nursing
care or personal care in excess of 7 hours a week, unless the

facility has been designated as a community-based residential
facility under sub. (1).

(c) The reception and care or treatment of a person in a
convent or facility owned or operated exclusively by and for
members of a religious order shall not constitute the premises
to be a “nursing home”.

(4) “Nursmg home administrator” has the meaning as-
signed in s. 456.01 (3).

- (4m) “Operator” means any person licensed or required to
be licensed under s. 50.03 (1).

(40) “‘Personal care” means assistance with the activities of
daily living, such as eating, dressing, bathing and ambulation.

{4r) “Plan of correction” means a nursing home’s response
to alleged deficiencies.cited by the department on forms
provided by the department.

(5) “Primary function” means the basic or essential care,
treatment or services provided to residents of a facility.

(5m) “Recuperative care” means care.anticipated to be
provided in'a nursing home for a period of 90 days or less for
a resident whose physician has certified that he or she is
convalescing or recuperating from "an illness or medical
treatment.

(6) “Resident” means a person cared for or treated in any
nursing home or community-based residential facility, irre-
spective of how admitted.

(6g) ““Respite care” means care anticipated to be provided
in a nursing home for-a period of 28 days or less for the
purpose of temporarily relieving a famxly member or. other
caregiver from his or her daily caregiving duties.

(6r) ““Short-term care” means recuperative care or respite
care provided in a nursing home.

(7) “Violation™ means a failure to comply with any provi-
sion of this subchapter or administrative rule promulgated
thereunder. An alleged deficiency in a nursing home reported
in writing to the department by any of its authorized repre-
sentatives shall not be deemed to be a violation until the
department determines it is a violation by serving notice
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under s.- 50.04 (4). If the facility contests the department
determination, the facility shall be afforded the due process
procedures in this subchapter.

. History: 1975 c. 413; 1977 ¢. 170, 418; 1979 . 111; 1983 2. 1895, 329 (18);

1985 a. 29, 276; 1985 a. 332 5. 251 (1).
See note to Art. I, sec. 18, citing 71 Atty. Gen. 112,

50.02  Departmental authority; development of standards;
reports. (1) DEPARTMENTAL AUTHORITY. The department
shall have authority to provide uniform, statewide licensing,
inspection and regulation of ‘community-based residential
facilities and nursing homes as provided in-this subchapter.
Nothing in this subchapter may be construed to limit the
authority of the department of industry, labor and human
relations or of municipalities to set' standards of building
safety -and hygiene, but any local orders of municipalities
shall be consistent with uniform, statewide regulation of
community-based residential facilities. The department may
not prohibit any nursing home from distributing over-the-
counter drugs from bulk supply. - The department may
consult: with -nursing homes as needed and may" provide
specialized’ consultations when requested” by any nursing
home, separate from its inspection process, to scrutinize any
particular questions the nursing home raises. The depart-
ment shall, by rule, define “specialized consultation”.

'(2) STANDARDS: (a) The department; by rule, shall develop,
establish and enforce regulations and standards for thecare,
treatment, health, safety, rights, welfare and comfort of
residents in community-based residential facilities and nurs-
ing homes and for the construction, general hygiene, mainte-
nance and operation of those facilities. which, in the light of
advancing knowledge, will promote safe and adequate ac-
commodation, care and treatment of residents in those facili-
ties; and promulgate and enforce rules consistent with. this
section. Such standards and rules shall provide that interme-
diate care facilities, which have 16 or. fewer beds may, if
exempted from meeting certain physical plant; staffing and
other requirements of the federal regulations, be exempted
from meeting the corresponding provisions ‘of the depart-
ment’s standards and rules. The department shall consult
with the department of industry, labor and human relations
when developing exemptions relating to physical plant
requirements. - , .

_ (b) The department may conduct plan reviews of all capital

construction and remodeling of nursing homes. The fees for
each review shall be the same as those for hospitals under s,
50.36 ). - . ' S : :
- (c) If a ‘nursing home is certified as a provider of services
under's. 4945 (2) (a) 11 and is named in a verified complaint
filed with the department stating that staffing requirements
imposed on the nursing home are not being met, the depart-
ment ‘shall, in" order to verify the staffing requirements,
randomly inspect payroll records at the nursing home that
indicate ‘the actual’ hours worked by personnel and the
number of personnel on duty. The department may not limit
its inspection to schedules of work assignments prepared by
the nursing home.. -~ . - . . S

(3) CONSIDERATIONS IN ESTABLISHING STANDARDS AND REG-
ULATIONS: (a):The department shall establish several levels
and types of community-based residential facilities and nurs-
ing homes as provided in par. (b), including a category- or
categories designed to enable facilities to qualify for federal
funds. - SR . -

. (b) In setting standards and regulations, the department
shall'consider the residents’ needs and abilities, the increased
cost in’ relation to..proposed benefits .to be . received, the
services ‘to be provided by. the facility, the . relationship
between - the physical structure and the objectives of the
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program conducted in the facility and the primary functions
of the facility. Recognizing that size and structure will
influence the ability of community-based residential facilities
to provide a homelike environment, the legislature encour-
ages the -department to develop rules which facilitate in
particular the development of: small facilities, small living
units in larger facilities, individual residential units, indepen-
dent living to the extent possible, and integration of residents
into the community. ‘

(c) The department shall promulgate rules to establish a
procedure for waiver of and variance from standards devel-
oped under this section. The department may limit the
duration of the waiver or variance.

(d). The department shall promulgate rules to establish a
procedure for the admission, evaluation and care of short-
term care nursing home residents. These rules shall specify
that the nursing home or community-based residential facil-
ity shall be required to provide to the department as docu-
mentation of this admission, evaluation and care only that
amount of information commensurate with the length of stay
and the medical needs, if any, of the particular resident.

(4) REPORTS TO THE BOARD ON AGING AND LONG-TERM CARE.
The department shall submit at least one report quarterly to
the board on aging and long-term care regarding enforcement
actions, consultation, staff training programs, new proce-
dures ‘and policies, complaint investigation and consumer
participation in enforcement under this subchapter and
changes that may be needed under. this subchapter. The
department shall submit at least one report annually to the
board on aging and long-term care regarding implementation
of rules under sub. (3) (d).

History: '1971c. 125, 161; 1973 ¢ 122, 323, 327, 333; 1975 ¢. 119, 260; 1975
(2:.9413 ss. 5't0 8; 1977 ¢. 29, 170, 418; 1981 ¢. 20, 121, 391; 1983 a. 542; 1985 a.

Municipal ordinance which required registration of nursing homes was in
direct conflict with (1) and, therefore, invalid. Volunteers of America v. Vil-
lage of Brown Deeér, 97 W (2d) 619, 294 NW (2d) 44 (Ct. App. 1980).

The state has given the department preemptive authority over community-
based residential facilities and nursing homes. - 68 Atty. Gen. 45.

50.025 Plan reviews. The department may conduct plan
reviews of all capital construction and remodeling of
community-based residential facilities. The fees for each
review shall be the same as those for hospitals under s. 50.36

Q).

History: 1977 ¢.29; 1977 ¢ 17085.7,9.

50.03 Licensing, powers and duties. (1) PENALTY FOR
UNLICENSED OPERATION. No person may conduct, maintain,
operate or permit to be maintained or operated a community-
based residential facility or nursing home unless it is licensed
by the department. Any person who violates this subsection
may, upon a first conviction, be fined not more than $500 for
each day- of unlicensed operation or imprisoned not more
than 6 months or both. Any person convicted of a subse-
quent offense under this subsection may be fined not more
than $5,000 for each day of unlicensed operation or impris-
oned not more than one year in the county jail or both.

(2) ADMINISTRATION. (a) The department shall make or
cause to be made such inspections and investigations as it
deems necessary. ;

- (b) With approval of the department; the county board of
any county having a population of 500,000 or more may, in
an effort to assure compliance with this section, establish a
program for the inspection of facilities licensed under this
section within its jurisdiction. If a county agency deems such
action necessary after inspection, the county agency may,
after notifying the department, withdraw from the facility
any persons receiving county support for care in a facility
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which fails to comply with the standards established by this
section or rules established under this section.

{c) The department may conduct both announced and
unannounced inspections. Inspections of records not directly
related to resident health, welfare or safety shall be made
between the hours of 8 a.m. and 5 p.m. unless specifically
authorized by the secretary. Any employe of the department
who intentionally gives or causes to be given advance notice
of an unannounced inspection to any unauthorized person is
subject to disciplinary action ranging from a 5-day suspen-
sion without pay to termination of employment.

(d) Any holder of a license or applicant for a license shail

-be deemed to have given consent to any authorized officer,
employe or agent of the department to enter and inspect the
facility in accordance with this subsection. Refusal to permit
such entry-or inspection shall constitute grounds for denial,
nonrenewal or revocation of license as provided in sub. (5).

(e) The applicant or licensee may review inspection reports
and may submit additional information to the department.
Portions of the record may be withheld to protect the
confidentiality of residents or the identity of any person who
has given information subject to the condition that his or her
identity remain confidential.

() 1. If a complaint is received by a community-based
residential facility, the licensee shall attempt to resolve the
complaint informally.  Failing such resolution, the licensee
shall inform the complaining party of the procedure for filing
a formal complaint under this section.

2. Any individual may file a formal complaint under this
section regarding the general operation of a community-
based residential facility and shall not be subject to reprisals
for doing so. All formal complaints regarding community-
based residential facilities shall be filed with the county
department under s. 46.215 or 46.22 on forms supplied by the
county department, unless the county department designates
the ‘department of health and social services to receive a
formal complaint. The county department shall investigate
or cause to be investigated each formal complaint. Records
of the results of each investigation and the disposition of each
formal complaint shall be kept by the county department and
filed with the unit within the department of health and social
services which licenses community-based residential facilities.

'3, Upon receipt of a formal complaint, the county depart-
ment may investigate the premises and records, and question
the licensee, staff and residents of the community-based
residential facility involved. The county department shall
attempt to resolve the situation through negotiation or other
appropriate means.

4. If no resolution is reached, the county department shall
forward the formal complaint, the results of the investigation,
and. any other pertinent information to the unit within the
department which may take further action under this chapter
against the community-based residential facility. The unit
shall review the complaint and may conduct further investi-
gations, take enforcement action under this chapter or dis-
miss the complaint. The department shall notify the com-
plainant in writing of the formal disposition of the complaint
and the reasons therefor. If the complaint is dismissed, the
complainant is entitled to an administrative hearing con-
ducted by the department to determine the reasonableness of
the dlsmlssal

5. If the county department designates the department to
receive formal complaints, the subunit under s. 46.03 (22) (c)
shall receive the complaints and the department shall have all
the powers and duties granted to the county department in
this section.
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. (2m) SERVICE OF NOTICES. (a) Each licensee or applicant for
license shall file with the department the name and address of
a person authorized to-accept service of any notices or other
papers -which the “department may send by registered or
certified mail, with a return receipt requested.

- (b)Notwithstanding s. 879.05, wherever in this subchapter
the department is required to serve any notice or other paper
on a licensee or applicant for license, personal service or the
sending of the notice or paper by registered or certified mail,
with a return receipt requested, to the most recent address on
file with the department under par. (a) shall constitute proper
service. ;

3 APPLICATION FOR REGISTRATION AND LICENSE. (b) The
application for a license or a license renewal shall be in
writing upon forms. provided by the department and shall
contain such information as the department requires, includ-
ing the name, address and type and extent of interest of each
of the following persons:

1. The operator or operators of the facility, including any
person.who has the authority, directly or indirectly, to direct
or cause the direction of the management or policies of the
facility.

2. Any personwho, duectly or mdlrectly, owns any interest
in any of the following:. '

a. The partnership,. corporation or other entlty which
operates the facility;

b. The profits, if any, of the facility;

c..The building in which the facility is located;

d. The land on which the facility is located;

e: Any mortgage, note, deed of trust or other obligation
secured-in whole or in part by the land on which or building in
which: the facility is located, except that disclosure of the
disbursements of a secured mortgage, note, deed of trust or
other obligation is not required; and

f. Any lease or sublease of the land on whlch or the
building in which the facility is located.

3. If any person named in response to subd. 1 or 2 is-a
partnership; then each partner.

4. If any person named in response to subd. 1 or 2 is a

corporation, then each officer and director of the corpora-

tion. In the case of a corporation required to report under
section 12 of the securities exchange act, a copy of that report
shall meet the requirements of this subdivision with respect to
stockholders of the corporation. A report filed under this
subdivision shall be the most recent report required to be filed
under section 12 of the federal securities exchange act.

(c) If any-person named in response to par. (b) 2 is a bank,
credit union, savings and loan association, investment associ-
ation .or insurance corporation, it.is sufficient to name the
entity involved without providing the information required
under par. (b) 4. .

- (d) The licensee shall promptly report any changes which
affect the continuing accuracy and completeness of the report
under par. (b).

(e) Failure by a nursing home to provide the information
required under this subsection shall constitute a class “C”
violation under s. 50.04 (4). .

(f) Community-based residential . facilities applying for
renewal of license shall report all formal complaints regard-
ing their operation filed under sub (2) (f) and the dlsposmon
of each.

- (4) IsSUANCE OF LICENSE. (a) l Except as provided in sub.
(4m), the department shall issue a license if it finds the
applicant to be fit and qualified, and if it finds that the facility
meets the requirements established by this subchapter. The
department, or its designee, shall make such inspections and
investigations. as are necessary to determine the conditions
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existing in each case and shall file written reports. The
-department may designate and use full-time city or.county
agencies as its agents in making the inspections and investiga-
tions,  including such subsequent inspections and investiga-
tions as are deemed necessary or advisable. The department
shall reimburse the city or county furnishing such-service at
the rate of $25 per year per license issued in the municipality.
Before renewing the license of any community-based residen-
tial facility, the department shall consider all formal com-
plaints- filed under sub. (2) (f) during the current license
period and. the disposition of each.

2. The past record of violations of applicable laws and
regulations of the United States or of this or any other state,
in the operation of a residential or health care facility, or in
any other health-related activity by any of the persons listed
in sub. (3) (b) shall be relevant to the issue of the fitness of an
.applicant forissuance or renewal of a license.

3. Within 10 working days after receipt of an application
for initial licensure of a community-based residential facility,
the department shall notify the city, town or village planning
commission, or othér appropriate city, town or village agency
if there is no planning commission, of receipt of the applica-
tion. The department shall request that the planning commis-
sion or agency send to the department, within 30 days, a
description: of .any specific hazards which may affect the
health and safety of the residents of the community-based
residential facility.. No license may be granted to a
community-based residential facility until the 30-day period
has expired or until the department receives the response of
the planning commission or agency, whichever is sooner. In
granting a license the department shall give full consideration
to such hazards determined by the planning commission or
agency.

(c) Unless sooner revoked or suspended a commumty-
based residential facility license shall be valid for one year.
Unless sooner revoked or suspended, a nursing home license
is valid for one year, but may be issued to a new licensee for
less than one year to coincide with the date of federal medical
assistance certification as a skilled nursing facility or interme-
diate care facility. ' At least 120 days but not more than 150
days prior to license expiration, the applicant shall submit an
annual report and application for renewal of the license in
such form and containing such information-as the depart-
ment requires. If the report and application are approved, the
license shall be renewed for an additional one-year period: If
application for renewal and-a complete annual report are not
timely. filed, -the department shall issue a warning to' the
licensee. - Failure to-make ‘application for renewal within 30
days thereafter may be grounds for nonrenewal of the license.
- (d) Immediately upon the denial of any application for a
license -under this section, the department shall notify the
apphcant in writing. Notice of denial shall include a clear and
coricise statement of the violations on-'which denial is based
and notice of the opportunity for a hearing under s. 227.44. If
the applicant desires to-contest the denial of a license it shall
provide written notice to the department of a request for a
hearmg within 10 days after receipt -of the notice of denial.

“(e) Each license shall be issued only for the premises and
persons named in the application and shall not be transfer-
able or assignable. - The license shall be posted in a place
readily visible to residents and visitors, such as the lobby or
reception area of the facility. Any license granted shall state
the maximum bed capacity allowed, the person to whom the
license is granted, the date, the expiration date, the maximum
level of care for which the facility is licensed as a condition of
its licensure and such additional information and special
hmltatlons as the department, by rule, may prescribe.
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(f) The issuance or renewal of a license after notice of a
violation has been sent shall not constitute a waiver by the
department of its power to rely on the violation as the basis
for subsequent license revocation or other enforcement ac-
tion under this subchapter arising out of the notlce of
violation.

(g) Prior to initial licensure of a community-based re51den-
tial facility, the applicant for licensure shall make a good faith
effort to establish a community advisory committee consist-
ing of representatives from the proposed community-based
residential facility, the neighborhood in which the proposed
community-based residential facility will be located and a
local unit of government. The community advisory commit-
tee shall provide a forum for communication for those
persons interested in the proposed community-based residen-
tial facility. Any committee established under this paragraph
shall continue in existence after licensure to make recommen-
dations. to the. licensee regarding the impact of- the
community-based residential facility on the neighborhood.
The department shall determine compliance with this para-
graph both prior to and after initial licensure.

(4m) PROBATIONARY LICENSE. If the applicant has not been
previously licensed or if the facility is not in operation at the
time application is made, the department may issue a proba-

tionary license. A probationary license shall be valid for 120
.days unless sooner suspended or revoked under. sub. (5).

Within 30.days prior to the termination of a probationary
license, the department shall fully and completely inspect the
facility and, if the facility meets the applicable requirements
for licensure, shall issue a regular license under sub. (4). If the
department has conducted a full inspection prior to issuing a
probationary license to any nursing home, the department is
not required to conduct a 2nd full inspection within 30 days
prior ‘to termination of the nursing home’s probationary
license but shall inspect any condition found out of compli-
ance during the initial inspection. The department may
expand its 2nd inspection as it deems necessary. If the
department finds that the facility does not meet the require-
ments for licensure but has made substantial progress toward
meeting those requirements, the license may be renewed for a
period not to exceed 120 days from the expiration date of the
initial probationary license.

(5) NONRENEWAL AND REVOCATION. (a) Power of depart-
ment. The department, after notice to the applicant or li-
censee, may suspend, revoke or refuse to renew a license in
any case in which the department finds that there has been a
substantial failure to comply with the requirements of this
subchapter and the rules promulgated under this subchapter.
No state or federal funds passing through the state treasury
may be paid to a facility not having a valid license 1ssued
under- this section.

'(b) Form of ‘notice. Notice under this subsection shall
include a clear and concise statement of the violations on

-which the nonrenewal or revocation is based, the statute or

rule violated and notice of the opportunity for an ev1dent1ary
hearing under par. (c).

(c) Contest of nonrenewal or revocation. If a facility desu:es
to’ contest the nonrenewal or revocation of a license, the
facility shall, within 10 days after receipt of notice under par.
(b), notify the department in writing of its request for a
hearing under s. 227.44. The department shall hold the
hearing within 30 days of receipt of such notice and shall send
notice to the facﬂlty of the heanng as provided under s.
227.44 (2).

(d) Effective date of nonrenewal or revocation. 1. Subject to
s. 227.51 (3), revocation shall become effective on the date set
by the department in the notice of revocation, or upon final
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action after . hearing under ch.-227, or after court action if a
stay is granted under sub. (11), whichever is later.

. 2. -Subject to s. 227.51 (2), nonrenewal shall. become
effective -on the date of expiration of any existing license, or
upon final action after hearing under ch. 227, or after court
action if a stay is granted under sub. (11), whichever is later.

- 3. The department may extend:the effective date of license
revocation or expiration in any case in order to permit orderly
temoval and relocation of residents.

- (5m) RESIDENT REMOVAL. (2) Departmental authorzty The
department may remove any resident:from any facility re-
quired to be licensed under this chapter when any of the
following conditions exist: ‘

1. Such facility is operating without a license.

2. The department has suspended, revoked or refused to
renew the existing licerise of the facility as provxded under
sub. (5). S

3. The department has 1mt1ated revocation or nonrenewal
procedures under sub. (5) and has determined that the lives,
health, safety, or welfare of the resident cannot be adequately
assured pending a full hearing on license nonrenewal or
revocation under sub. (5).

4.-The facility has requested the aid of the depattment in
the removal of the resident and the department finds that the
resident consents to removal or'that the removal is made for
valid medical reasons or for the welfare of the resident or of
other residents.

- 5. The facﬂxty is closmg, mtends to close or is changing its
type or level of services or means of reimbursement accepted
and:will relocate at least 5 res1dents or 5% of the res1dents,
whichever is greater. :

6. The' department determines that an emergency exists
which requn'es immediate removal of the resident. An
emergency is a situation, physical condition or one or more
practices, methods or operatlons which presents imminent
danger. of death or senous phys:cal or mental harm to a
resident of a facility.

“(b) Removal decision. In deciding to remove a re51dent from
a facility under this subsection, the department shall balance
the likelihood of. serious harm to the resident which may
result from the removal against the likelihood of serious harm
which may result if the resident remains in the facility.

{¢) Relocation. The department shall offer removal and
relocation assistance to residents removed undér this section,
including information on available alternative placements.
Residents shall be involved in planning the removal and shall
choose among the available alternative placements, except
that where ‘an emergency situation makes prior resident
involvement impossible the department may make a tempo-
rary placement until a.final placement can be arranged.
Residents may choose their final alternative placement and
shall be given assistance in transfemng to such place. No
resident may be forced to remain in‘a temporary or perma-
nent placement except pursuant to. the procedures provided
under 's.'55:06 for protective placement. Where the depart-
ment makes or par t1c1pates in making the relocation decision,
consideration shall -be. glven to pIOleltY to resxdents rela-
tives-and friends.

(d) Transfer trauma mztzgatzon The depar tment shall
prepare resident removal plans and transfer trauma mitiga-
tion care plans to assure safe and orderly removals and
protect residents’ health, safety, welfare- and rights. ~ In
nonemergency situations, and where possible in emergency
situations, the department shall design transfer trauma miti-
gation care plans. for the individual resident and implement
such- care in advance of removal. The: resident shall be
provided with opportunity for 3 visits to potential alternative
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placements prior to removal, except where medically contra-
indicated or where the need for immediate removal requ1res
reduction in the number. of visits.

(€) Relocation teams. The department may place relocation
teams in any facility from which residents are being removed,
discharged or transfefred for-any reason, for the purpose of
implementing removal plans and training the staffs of trans-
ferring and receiving facilities in transfer trauma mitigation.

- (f)" Nonemergency removal procedures. In any removal
conducted under par: (a) 1 to 5, the department shall provide
written notice to the facility and to any resident sought to be
removed, to the resident’s guardian, if any, and to a member
of ‘the resident’s family, where practicable, prior to the
removal. The notice shall state the basis for the order of
removal and shall inform the facility and the resident or the
resident’s guardian, if any, of their right to a hearing prior to
removal. The facility: and the resident or the resident’s
guardian, if any, shall advise the department: within 10
working days followmg receipt -of notice if a hearing is
requested ‘

-(2). Emergency removal procedures In any removal con-
ducted under par. (a) 6 the department shall notify the facility
and any resident to be removed that an emergency situation
has.been found to exist and removal has been ordered, and
shall-involve the residents in removal planning if possible.
Following emergency removal, the department shall provide
written notice to the facility, to the resident, to the resident’s
guardian, if any, and to a member of the resident’s family,
where practicable, ‘of the: basis for the finding that an emer-
gency exlsted and of the right to cha]lenge removal under par.
(h). -

(h) Hearmg Wlthm 10 days followmg removal under par.
(g), the facility may.send a written tequest for a hearing to
challenge the removal to the department. The department
shall hold the hearing within 30 days of receipt of the request.
Where the challenge is by a resident, the hearing shall be held
prior to removal at a location convenient to the resident. At
the hearing, the burden of proving that a factual basis existed
for removal under par. (a) shall rest on the department. If the
facility prevails, it shall be reimbursed by the department for
payments lost less expenses saved as a result of the removal
and the department shall assist the resident in returning to the
facility, if assistance is requested. No resident removed may
be held liable for the charge for care which would have been
made had the resident remained in the facility. The depart-
ment shall assume this liability, if any. If a resident prevails
after hearing, the department shall reimburse the resident for
any excess expenses directly caused by the order to remove.

(i) County -as agent. The department may authorize the
county in which the facility is located to carry out, under the
department’s superv1s1on, any powers and duties confened
upon the department in this subsection.

- (7) RIGHT OF INJUNCIION.. (a) Licensed facility: Notwith-
standing the existence ‘or pursuit of any other remedy, the
department may, upon-the advice of the attorney general,
maintain an action’in the name of the state in the circuit court
for injunction’ or other process against any licensee, owner,
operator, -administrator or representative of any owner of a
facility to restrain and enjoin the tepeated violation of any of
the provisions of this subchapter or rules pr omulgated by the
department under this subchapter where the violation affects
the health, safety or welfare of the residents.

" (b) Unlicensed facility. Notwithstanding the existence or
pursuit of any other remedy, the department may, upon the
advice of the attorney general, maintain an actionin the name
of the state for injunction or other process against any person
or agency to restrain or prevent the establishment, manage-
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ment or-operation of any facxhty required to be hcensed under
this section without a license.

(c) Enforcement by counties maintaining mspectzon pro-

grams. The county board of any county conducting inspec-
tions under sub. (2) (b) may, upon notifying the department
that a facility is in violation of this subchapter or the rules
promulgated under this subchapter, authorize the district
attorney -to- maintain an action inr the name of the state in
circuit - court for injunction or:other process -against the
facility, its owner, operator, administrator-or'representative,
to restrain and enjoin repeated violations where the viola-
tions.affect the health, safety or welfare of the residents.’
.. {8) FORFEITURE. Any operator or owner of a community-
based residential facility which is in violation of this sub-
chapter or any.rule promulgatéd by the department under
this subchapter shall forfeit not less than $10 nor more:than
$1,000- for each such. offense, with each day of wolatlon
constituting a separate offense. :

{9) EXCEPTION FOR CHURCHES OPPOSED TO-MEDICAL TREAT-
MENT. Nothing in this section shall be so construed as to give
authority to supervise or regulate or control the remedial care
or treatment’ of individual patients who are adherents of a
church or religious denomination which subscribes to the act
of healing by prayer-and the principles of which are opposed
to ‘medical treatment and who are residents in any facility
opérated by a member or members; or by an association or
corporation composed of members of such church or reli-
gious-denomination, if the facility admits only adherents of
such church ‘or denomination and is so designated; nor shall
the ‘existence of any of the above conditions alone militate
against the licensing of 'such a home or institution. Such
facility shall comply with all rules and regulations relating to
sanitation and-safety of the premises and:'be subject to
inspection thereof.. Nothing in this subsection shall modify or
repeal any laws, rules.and regulanons govemmg the control
of communicable dxseases

(10) UNIFORM . ACCOUNTING SYSTEM. The department shall
establish a uniform classification of accounts and accounting
procedures for each level of licensure which shall be based on
generally ‘accepted accounting principles and which reflect
the allocation of revenues and expenses by primary functions,
to be used by the department in carrying out this subsection
and-s. 49.45: Each facility subject to-this subsection or s.
49.45 shall satisfactorily establish with the department by a
date set by the department that it has instituted the uniform
accounting system as required in this subsection oris making
suitable progress in the establishment of each system.

.+(11) JUDICIAL REVIEW. (a) All administrative remedies shall
be exhausted before: an”agency determination under. this
subchapter shall be subject to judicial review. Final decisions
after hearing shall be subject to judicial review exclusively as
provided in s, 227.52, except that-any petition for review of
department action under this chapter shall be filed within 15
days after receipt of notice of the final agency determination.

(b) The court may stay enforcement under s.227.54 of the
department’s final decision if a Showing is made that thereis a
substantial ‘probability ‘that the party seeking review will
prevail on the merits and will suffer irreparable harm if a stay
i$ not granted, and that the facility will meet the requirements
of “this: subchapter and the rules promulgated under this
subchapter during such stay. Where a stay is granted the
court may impose such conditions on the granting of the stay
as may be necessary to safeguard -the lives, health, Tights,
safety and welfare of residents; and to assure compliance by
the facility with the requitements of:this subchapter.

(d) The attorney general may delegate to the department
the :authority to represent the state in any action brought to
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istrative remedies and final disposition by the department.

" (13) TRANSFER OF OWNERSHIP. (a) New license. Whenever
ownership of a facility is transferred from the person or
persons named-in the license to any other person or persons,
the transferee must obtain a new license. Thelicense may be a
probationary license. Penalties under sub. (1) shall apply to
violations of this subsection. The transferee shall notify the
department of the transfer, file an application under sub. (3)
(b) and apply for a new license at least 30 days prior to final
transfer. Retention of any interest required to be disclosed
under sub. (3) (b) after transfer by any person who held such
aninterest prior to transfer may constitute grounds for denial
of a license where violations of this subchapter for which
notice had been given to the transferor are outstanding and
uncorrected, if the department determines that effective con-
trol over operation of the facility has not béen transferred. If
the transferor was a provider under s. 49.43 (10), the trans-
feree shalil comply with s. 49.45 (21).

(b) Duty of transferor. The transferor shall notify the
department at least 30 days prior to final transfer. The
transferor shall remain responsible for the operation of the
home until-such ' time as a license is issued to the transferee,
unless the facility is voluntarily closed as provided under sub.
(14).. The transferor shall also disclose to the transferee the
existence ‘of any outstanding ‘waiver or variance and- the
conditions attached to such waiver or variance.

- (¢) Outstanding violations. Violations reported in depart-
mental inspection reports prior to the transfer of-ownership
shall be corrected, with corrections verified by departmental
survey, prior to the issuance of a full license to the transferee.
The license granted to the transferee shall be subject to the
plan of - correction submitted by the previous owner and
approved by the department and any conditions contained in
a conditional license issued to the previous owner. In the case
of a nursing home, if there are outstanding violations and no
approved plan. of correction has been implemented, the
department may issue a conditional license and plan of
correction as provided in s. 50.04 (6).

(d) Forfeitures. The transferor shall remain liable for all
forfeitures assessed against the facility which are imposed for
violations occurring prior to transfer of ownership.

" {14) CLOSING OF A FACILITY. If any facility acts as specified
under sub. (5m) (a) 5:

(a) The department may provide, direct or anange for
relocatlon plannmg, placement and implementation services
in order to minimize the trauma associated with the reloca-
tion of residents and to ensure the orderly relocation of
residents.

..(b) The county departments of the county in which the
facility is located that are responsible for providing services
under s. 46.215 (1) (L), 46.22 (1) (b) 7. 2, 51.42 or 51.437 shall
participate in the development and implementation of indi-
vidual relocation -plans. -Any county department of another
county.shall participate in the development and implementa-
tion of individual relocation plans in place of the county
departments of the county in which the facility is located, if
the county department accepts responsibility for the resident
or.is delegated responsibility for the resident by the depart-
ment or by a court.

(c) The facility shall: .

‘1. 'Provide at least 30 days’ written notice prior to reloca-
tion to each resident who is to be relocated, to the resident’s
guardian, if any, and to a member of the resident’s family, if
practicable, unless the resident requests that notice to-the
family be withheld.
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. 2, Attempt to resolve complalnts from residents under this
section.

3. Identify and, to the greatest extent ptactlcable, attempt
to secure an -appropriate alternate placement for each resi-
dent to be.relocated.

.4, Consult the resident’s phys1c1an on the proposed reloca-
tion’s effect on the resident’s health.

5. Hold a planning conference at which an md1v1dual
relocation plan will be developed with the resident; with the
resident’s guardian, if any, and with a-member of the resi-
dent’s family, if practicable; unless the resident requests that a
family member not be present.

6. Implément the. individual relocatlon plan developed
under subd. 5.

7. Notify the. department: of its intention to relocate
residents, . ‘The notice shall ‘state -the facts requiring the
proposed relocation. of ‘residents and the proposed date of
closing or changing of the type o level of services or means of
reimbursement.

8.-At the time the facility notifies the department under
subd. 7, submit to the department a preliminary plan- that
includes:

a. The proposed tlmetable for plannmg and 1mplementa-
tion of relocations and the resources, policies and procedures
that the facility will provide or arrange in order to plan and
implement the relocations.

_ b. A list of the residents to be relocated and theu current
levels of care and a brief description of any special needs or
conditions.

¢. An indication of which residents have guardlans and the
names and addresses of the guardians.

d. A list of which residents have been protectxvely placed
under ch. 55.

e. A list of the res1dents whom the facility beheves to be
incompetent.

(d) The department shall notlfy the facxhty w1th1n 10 days
after receiving the-preliminary plan: under par. (c) 8, if it
disapproves.the plan. . If the department does not. notlfy the
facility of disapproval, the plan is deemed approved. If the
department disapproves the preliminary plan it shall, within
10. days of notifying the facility, begin working with the
facility to modify the dlsapproved plan. . No residents may be
relocated until the department approves the preliminary plan
or until a modified plan is agreed upon. If'a plan is not
approved or agreed upon within 30 days of receipt of the
notice of relocation, the department may impose a plan that
the facility shall carry out. Failure to submit, gain approval
for or implement a planina tlmely fashion is not a basis for a
facility to declare an emergency under sub. (5m) (a) 6 or to
relocate any resident under sub. (Sm) (g).

(¢) Upon approval of, agreement to or imposition ofa plan
for relocation, the facﬂlty shall establish a date of closmg or
changing of the type or level of services or means of reim-
bursement and shall notify the department of the date. The
date may not be earlier than 90 days- from the date of
approval, agreement or imposition if 5 to 50 residents will be
relocated, or 120 days from the date of approval, agrecment
or imposition if more than 50 residents will be relocated.

History: .
¢. 20,72, 121 1981¢. 314, 146; 1985, 29.55. 1058 3202(56)(a), l985a 176;

1985a. 182s 57;-1985 2..3325.-251 (1), (3).

50.035 Speclal provisions relating  to regulatlon of
community-based residential facilities. (1) PERSONNEL
TRAINING.. Each employe of a community-based residential
facility ‘shall, within 90 days after the beginning date of
employment receive basic first aid training and other safety
training. The department shall indicate acceptable sources

1975 ¢.'413; 1977 ¢ 29, 170, 205, 272, 418; 447; 1979.¢.221; 1981
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from-which facility employes may receive this training. The
department shall also develop instructional materials for use
by facilities concerning acceptable methods of operation and
procedures for protecting and serving the needs of facility
residents..: The department may require that all facility
employes complete a program involving these materials and
may sell the materials to facilities at cost. 'In addition, each
facility.employe shall, within 90 days after the beginning date
of employment; receive training in fire prevention and control
and evacuation techniques. - Each facility.shall coordinate
their [its] training in fire prevention.and control and evacua-
tion techniques with the local fire department. ‘

{2} FIRE PROTECTION. (a) 1. Except as provided.in subd 2,
each community-based residential facility shall provide, at a
minimum, a. low-voltage interconnected smoke detection
system -to. protect the entire facility that; if any detector is
activated, either triggers alarms throughout the building or
triggers an alarm located centrally.

2. A community-based residential facility that has 8 or less
beds may use a radlo-transmlttmg smoke detection system
that triggers an audible alarm in a central area of the facility
inlieu of the mterconnected smoke detection system specified
in subd, 1.

3. The department or the department of mdustry, labor
and human relations may waive the requirement under subd.
1 or 2 for a community-based residential faeility that has-a
smoke.detection or sprinkler system in place that is at least as
effective for fire protection as the type of system required
under the relevant subdivision.

-(b) No. fac1hty may install a:smoke detection system that
fails to receive the approval -of the department or of the
department of industry, labor and human relations. At least
one smoke detector shall be located at each of the followmg
locations:

1. At the head of every open stairway.

- 2. At the door leadmg to every enclosed statrway on each
ﬂoor level. .

3:In every corridor, spaced not more than 30 feet apart
and not further than 1S5 feet from any wall:

4. In each common use room,-including living rooms,
dining rooms, family rooms, lounges and recreatlon rooms
but not including kitchens.

5. In each sleeping room in which smokmg is allowed

(c) A communhity-based residential facility does not have to
meet the requirements under pars. (a) and (b) prior toMay 1,
1985, Beginning on May 1, 1985, the department may waive
the requirements under pars: (a) ‘and:(b) for a.community-
based residential facility for a period not to.exceed 6 months
if the department finds that compliance with those require-
ments-would result in.an extreme hardship for the facility.

(3) MANAGER’S PRESENCE IN FACILITY. - (a) The person
responsible for managing a Class C community-based resi-
dential facility, or that person’s agent, shall be present in. the
facility-at any time that residents are in the facility. -The
person 1ésponsible- for managing a Class A or a- Class B
community-based residential facility, or that person’s agent,
shall be present in the facility from 7 p.m. to. 7 a.m. when
residents -are in the facility and the person responsible for
managing a Class B.community-based residential facility, or
that person’s agent, shall be readily available to the residents
of the facility from 7 a.m. to 7 p.m. In this subsection, “Class
A,Band C communlty -based residential facilities’” have the
meanings provided in Wis. Adm. Code section HSS 3.41 (1).

(b) The department may. waive a requirement under par.
(a) for a community-based residential facility:

1. For a specified period of time; not to exceed one year, 1f

the department finds that compliance with the requirement
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would result in an unreasonable hardship for the facility and
that all of the residents are physxcally and mentally capable of
taking independent action in an emergency; or

2. For a specified period of time if the department finds
that the primary purpose of the facility’s program is to
prombte the independent functioning of its residents with
minimum supervision.

(4) Fre NOTICE. The licensee of a commumty-based resi-
dential facility, or his or her designee, shall notify the depart-
ment and any county department under s. 46,215 or 46.22
that has residents placed in the facility of any fire that occurs
in the facility for which the fire department is contacted. The
notice shall be provided within 72 hours after such a fire
occurs.

History: 19832 363; 1985 a. 176.

50.04 Special provisions applying to licensing and regu-
iation _of nursing homes. (1) APPLICABILITY. This section
applies to nursing homes as defined in s. 50.01 (3).

(1m) DeriNITIONS.. In this section, “class “C” repeat viola-
tion”” meéans-a class “C” violation by a nursing home under
the same statute or rule under which, within the previous 2
years, the departinent has served the nursing home a notice of
violation or a-correction order or has made a notation in the
report under sub. (3) (b).

(2) REQUIRED PERSONNEL. (a) No nursing home within the
state may operate except under the supervision of an adminis-
trator licensed undet ch. 456 by the nursing home administra-
tors examining board. If the holder of a nursing home license
is ‘unable to secure a new administrator because of the
departure of an administrator, such license holder may, upon
written notice to the department and upon the showing of a
good faith effort to secure a licensed administrator, place the
nursing home in the charge of an unlicensed individual
subject to conditions and time limitations established by the
department, with advice from the nursing home administra-
tor examining board. An unlicensed individual who adminis-
ters a nursing home as authorized under this subsection is not
subject to the penalty provided under s. 456.09.

(b) Each nursing home shall employ a charge nurse. The
charge nurse shall either be a licensed practical nurse acting
under the supervision of a professional nurse.or a physician,
or shall be a professional nurse. The department shall, by
rule; define the duties of a charge nurse.

" (2m) PLAN OF CARE AND ASSESSMENT REQUIRED. No nursing
home may admit any patiént until a physician has completed
aplanof care for the patient and the patient is assessed or the
patient is exempt from or waives assessment under s. 46.27 (6)
(a). Failure to comply with this subsection is a class “C”
violation under sub. (4) (b) 3.

(3) INSPECTION REPORTS. (a) Inspection. The department
shall make or cause to be made at least one inspection
biennially of each nursing home. The department may
determine if condmons and practices comply with applicable
standards by examining only a portion of the residents,
records or physical plant when it conducts an inspection.

(b) Biennial report, The department shall make at least one
report on each nursing home in the state biennially. All
conditions and practices not in compliance with applicable
standards within the last 2 years shall be specifically stated. If
a violation is corrected, is contested or.is subject to an
approved plan of correction, the same shall be specified in the
biennial report. The department shall send a copy of the
report to the nursing home and shall provide a copy to any
person on request. The department may charge a reasonable
fee to cover copying costs.
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(c) Posting of notice. The nursing home administrator shall
retain a copy of the most recent biennial report prepared by
the department under par. (b) and shall post in‘a place readily
visible to residents and visitors, such as the lobby or reception
area of the facility, a notice stating that a copy of the report is
available for public inspection on request to the administra-
tor and that a copy will be provided by the department upon
xequest for a minimal fee.

(4) NOTICE OF VIOLATION; CORRECTION. (a) Notice of viola-
tion; exceptions. 1. If upon inspection or investigation the de-
partment determines that a nursing home is in violation of
this subchapter or the rules promulgated under it and the
violation is 4 class “A” or “B” violation, it shall promptly
serve a notice of violation upon the licensee. Each notice of
violation shall be prepared in writing and shall specify the
nature of the violation, and the statutory provision or rule
alleged to have been violated. The notice shall inform the
licensee of the right to a hearing under par. (¢). The written
notice of a class “A” violation may be written and served by
an agent of the department at the time of the inspection.

1g. a. If upon inspection or investigation the department
determines that a nursing home is in violation of this sub-
chapter or the rules promulgated under it and the violation is
a class “C” violation, the department may serve a correction

. order upon the licensee unless the nursing home corrects the

violation before the completion of the inspection or investiga-
tion. If the correction is made before the completion of the
inspection or investigation, the department may make a
notation in the report under sub. (3) (b) that shall specify the
nature of the violation and the statute or rule alleged to have
been violated.

‘b. If upon mspectxon or investigation the department
determines that a nursing home is in violation .of this sub-
chapter or the rules promulgated under it and the violation is
a class “C” repeat violation, the department may serve a
cotrection -order or notice of violation upon the nursing
home. If the nursing home ‘corrects the violation before
comipletion of the inspection or investigation, the department
may, as an alternative to serving a correction order or notice
of violation, make a notation in the report under sub. (3) (b)
that shall specify the nature of the violation and the statute or
rule alleged to have been violated.

Im. A correction order shall be prepared in writing and
shall specify the nature of the violation, the statutory provi-
sion or rule alleged to have been violated and the date by
which the violation shall be corrected. The department may
grant an extension of the date for correction specified in the
correction order. The nursing home shall correct the class
“C” violation by the date specified in the correctlon order or
the extended date, if granted.

Ir. The department may serve a notice of violation on a
nursing home determined to be in violation of this subchapter
or the rules promulgated under it for a class “C” violation if
either of the following conditions apply:

a. The nursing home fails to make a correction by the date
specified in a correction order served under subd. 1g. b or by
an extension of the-date, if granted.

b. The violation is a class ““C” repeat violation, regardless
of whether a correction order has first been served.

2. The department is not required to serve a notice of
violation if each of the following conditions exists:

*a. The nursing home brings | the violation to the départ-
ment’s attention. ,

b. The nursing home has made every reasonable effort to
prevent and correct the violation, but the violation occurred
and remains uncorrected due to circumstances beyond the
nursing home’s control.
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3. The department is not required to serve a notice of a
class “C” violation if it finds that the nursing home is in
substantial compliance with the.specific rule violated.

(b) Classification of violations. 1. A class “A” violationis a
violation of this subchapter or of the rules promulgated
thereunder which creates a condition or occurrence relating
to the operation and maintenance of a nursing home present-
ing a substantial probability that death or serious mental or
physical harm to a resident will result therefrom.

2. A class “B” violatien is a violation of this subchapter or
of the rules promulgated thereunder which creates a condi-
tion or occurrence relating to the operation and maintenance
of a nursing home directly threatening to the health, safety or
welfare of a resident.

3. A-class “C” violation is a violation of this subchapter or
of the rules promulgated thereunder which creates a condi-
tion or occurrence relating to the operation and maintenance
of a nursing home which does not directly threaten the health,
safety or welfare of a resident,

4. Each day of violation constitutes a separate violation.
Except as provided in sub. (5) (a) 4, the department shall have
the burden of showing that a violation existed on each day for
which a forfeiture is assessed. No forfeiture may be assessed
for a condition for which the nursing home has received a
variance or waiver of a standard.

(c) Correction. 1. The situation, condition or practice
constituting a class “A” violation shall be abated or elimi-
nated immedijately unless a fixed period of time, as deter-
mined by -the department and specified in the notice of
violation, is required for correction. If the class “A” viola-
tion is not abated or eliminated within the specified time
period, the department ‘shall maintain an action in circuit
court for injunction-or other process against the licensee,
owner, operator, administrator or representative of the facil-
ity to restrain and enjoin violation of applicable rules, regula-
tions and statutes. :

2. At the time of issuance of a notice of a class “B” or “C”
violation, the department shall request a plan of correction
which i§ subject to the department’s approval. - The nursing
home shall have 15 days after receipt of notice of violation in
which to prepare and submit a plan of correction but the
department may extend this period up to 30 days where
correction involves substantial capital improvement, The
plan-shall include a fixed time period within which violations
are to be corrected. If the nursing home plan of correction is
substantially in compliance, it may be modified upon agree-
ment between the department and the nursing home to
achieve full compliance. If it rejects a plan of correction, the
department shall send notice of the rejection and the reason
- for the rejection to the nursing home and impose a plan of
correction. The imposed plan of correction may be modified
upon ‘agreement between the department and the nursing
home

3. If the violation has been corrected prior to submission
and approval of a plan of correction, the nursing home may
submit a repoit of correction in place of a plan of correction.
Such report shall be signed by the administrator under oath.

-4. Upon a licensee’s petition, the department shall deter-
mine whether to grant a licensee’s réquest for an extended
correction time. Such petition must be served on the depart-
ment prior to expiration of the correction time originally
approved ‘The burden of proof is on the petitioner to show
good cause for not being able to comply with the original
~ correction time approved.

5. This paragraph does not apply to notices of violation
served under par. (a) 1r.
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() Hearings. 1. If a nursing home desires to contest any
department action under this subsection or under federal law
requiring the department, as the designated medical assist-
ance agency, to notify the nursing home of deficiencies under
federal regulations and report those deficiences to the appro-
priate federal agency, it shall send a written request for a
hearing under s. 227.44 to the division of hearings and
appeals created under s. 15.103 (1) within 10 days of receipt of
notice of the contested action. Department action that is
subject to a hearing under this subsection includes imposition
of a notice of a deficiency under federal regulations, a
notation in the report under sub. (3) (b), imposition of a plan
of correction and rejection of a nursing home’s plan of
correction, but does not include a correction order. Uponthe
request of the nursing home, the division shall grant a stay of
the bearing under this paragraph until the department as-
sesses a forfeiture, so that its hearing under this paragraph is
consolidated with the forfeiture appeal hearing held under
sub. (5) (¢). - All agency action under this subsection arising
out of a violation, deficiency or rejection and imposition of a
plan of correction shall be the subject of a single hearing.
Unless a stay is granted under this paragraph, the division
shall commence the hearing within 30 days of the request for
hearing, within 30 days of the department’s acceptance of a
nursing home’s plan of correction or within 30 days of the
department’s imposition of a plan of correction, whichever is
later. If the department initiates decertification of a nursing
home under federal regulations, a hearing on federal deficien-
cies that are the subject of that decertification may be held if
informal reconsideration has been completed. The division
shall send notice to the nursing home in conformance with s,
227.44. Issues litigated at the hearing may not be relitigated
at subsequent hearings under this paragraph arising out of
the same violation or deficiency.

2. The division shall notify the nursing home of its decision
to reverse, modify or uphold the contested action within 15
days after the close of the hearing.

(5) FORFEITURES. (a) Amounts. Any operator or owner of a
nursing home which is in violation of this subchapter or any
rule promulgated thereunder may be subject to the forfeitures
specified in this section.

1. A class “A” violation may be subject to a forfeiture of
not more than $5,000 for each violation.

2. A class “B” violation may be subject to a forfeiture of
not more than $1,000 for each violation.

3. A class “C” violation may be subject to a forfeiture of
not more than $100.- No forfeiture may be assessed for a class
“C” violation unless at least one of the following applies:

a. The department serves the nursing home a notice of
violation following the nursing home’s failure to correct a
class “C” violation by the date specified in a correction order
or an extended date set by the department, if granted.

b."The department serves the nursing home a notice of
violation for a class “C” repeat violation.

4. Notwithstanding subd. 1, 2 and 3; if the violation or
group of violations results from inadequate staffing, the
amount of the forfeiture shall be no less than the difference
between the cost of the staff actually employed and the
estimated cost of the staff required. - The number of staff
required shall be determined by the provider contract, court
order or the department, by rule, whichever is greatest. The
inadequate staff shall be presumed to exist from the date of
the notice of violation.

5. A nursing home which violates a statute or rule and
which has received a notice of violation of the same statute or
rule on one or more separate prior occasions within the prior
2-year period may be subject to a forfeiture 3 times the
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amount authorized for the class of violation involved. This
provision only applies to a class “A” or class “B” violation.
A notice of violation found to be unjustified after hearing
may. not be consxdered in determmmg whether to apply this
subdivision.

6. If a licensee. falls to correct a violation within the time
specified in the notice of violation or approved plan of
cotrection; or within the extended correction time granted
under sub. (4) (c) 4, or if violation continues after a report of
correction, a separate forfeiture may be assessed upon the
licensee in an amount not to exceed, for each day of continu-
ing violation, $5,000 for class “A” violations and $1,000 for
class “B” violations.

(b) Factors in_assessment of forfeitures. In determining
whether a forfeiture is to be imposed and in fixing the amount
of the forfeiture to be imposed, if ‘any, for a violation, the
following factors shall be considered:

‘1. The gravity of the violation, mcludmg the probability
that death or serious physical or psychological harm to a
resident will result or has resulted; the severity of the actual or
potential harm; and the extent to which the provisions of the
apphcable Statutes or. rules were violated.

2. %*Good faith” exercised by the ‘hcensee. Indications of
good faith include, but are not limited to, awareness of the
applicable statutes and regulation and reasonable diligence in
complying with such requirements, prior accomphshments
manifesting the licensee’s desire. to comply with the reqmre-
ments;-efforts.to correct and any other mitigating factors in
favor. of the licensee. . -

-3.. Any-previous violations comrmtted by the hcensee

4. The financial benefit to the nursmg home of commlttmg
.or continuing the violation.

(c) Assessment of forfeitures; powers and duties of depart-
ment. The department-may directly assess forfeitures pro-
vided for.under par. (a). If the department determines-that a
forfeiture should be assessed for:a particular violation or for
failure to.correct it, it shall send a notice of assessment to the
nursing.home..- The notice shall specify the amount of the
forfeiture assessed, the violation, the statute or rule alleged to
have been violated, and shall mform the licensee of the right
to-hearing under par. (¢). .

(d) Forfeiture period. 1. In the case of a class “B” violation,
no forfeiture may be assessed for the violation from the day
following the date of discovery until the date of notification.
If the department fails to approve or reject a plan of correc-
tion. within .15 days after its receipt of a complete plan, no
forfeiture may be lmposed for the period beginning with the
15th:day after receipt and ending when notice of approval or
rejection is received by the home. .If a plan of correction is
approved and carried out, no forfeiture may be assessed
during the time penod specified in-the approved plan of
correction, commencing on the day the plan of correction is
received by the department...

2. In the case of a class “C” v1olat10n for Wthh a notice of

vnolauon has been served, a forfeiture may be assessed: .
a. Under par. (a) 3. a, for the period beginning on the date
for correction set forth in the correction order or an extended
date set by the department if granted, and ending on the date
on which the. violation is corrected.

--b. Under. par. (a) 3. b, for each day of the penod durmg
which the violation occurred.

(dm) Forfeiture assessment date. In the case of a class “B”
violation, the department may not assess a forfelture upon a
nursing home untik:

~'1:'The home fails to submit a plan of correctlon under sub

@O
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2. The department has issued an order imposing an ap-
proved plan under sub. (4) (c) 2; or
3. The time set for the correction of the violation by the
home under sub. (4) (c) 2 has expired.

“(e) Forfeiture appeal hearing. A nursing home may contest
an assessment of forfeiture, by sending a written request for
hearing under 's. 227.44 to the division of hearings and
appeals created under s. 15.103 (1). The administrator may
designate a hearing examiner to preside over the case and
recommend a decision to the administrator under s. 227.46.
The decision of the administrator shall be the final adminis-
trative decision, ‘The division shall commence the hearing
within 30 days of receipt of the request for hearing and shall
issue ‘a final decision within 15 days after the close of the
hearing.: Proceedings before the division are governed by ch.
227. In any petition for judicial review of a decision by the

fd1v1s1on, the division shall be the named respondent.

(f) Forfeitures paid within 10 days. All forfeitures shall be
paid to the department within 10 days of receipt of notice of
assessment or, if the forfeiture is contested under par. (e),
within 10 days of receipt of the final decision after exhaustion
of administrative review, unless the final decision is appealed
and the order is stayed by court order under s. 50.03 (11). The
department shall remit all forfeitures paid to the state trea-
surer for deposit in the school fund.

{g) Enforcement by attorney general. The attorney general
may bring an action in the name of the state to collect any
forfeiture imposed - under this section if the forfeiture has not
been paid following the exhaustion of all administrative and
judicial reviews. The only issue to be contested in any such

‘action shall be whether the forfeiture has been paid.

(6) CONDITIONAL LICENSE. (a) Power of department. In
addition to the right to assess forfeitures under sub. (5), the
department may issue a conditional license to any nursing
home if the department finds that either a class “A” or class
“B” violation, as defined in sub. (4), continues to exist in such
home. The issuance of a conditional license shall revoke any
outstandmg license held by the nursing home. The nursing
home may seek review of a decision to issue a conditional
license as provided under s. 50.03 &)

(b) Violation correction plan. . Prior to the issuance of a
conditional license, the department shall establish a written
plan of'correction. The plan shall specify the violations which
prevent full licensure and shall establish a time schedule for
correction of the deficiencies. Retention of the license shall be
conditional on meeting the requirements of the plan of
correction.

(c) Notice. Written notice of the decision to issue a condi-
tional license shall be sent to the facility together with the
proposed plan of correction. The notice shall inform the
facility of its right to an informal conference prior to issuance
of the conditional license under par, (d) and of its right to a
full hearing under par. (e).

(d) Informal conference. If the facility desires to have an
informal conference it shall, within 4 working days of receipt
of the notice under par. (c), send a written request for an
informal conference to the départment. The department
shall, within 4 working days from the receipt of the request,
hold" an -informal conférence in the county in which the
facility is located. Following this conference the department
may affirm or overrule its previous decision, or modify the
terms of the conditional license and plan of correction. The
conditional license may be issued after the informal confer-
ence, or after the time for requesting an informal conference
has expired, prior to any further hearing.

(€} Hearing. If after the informal conference the licensee
desires to contest the basis for issuance of ‘a conditional
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license, or the terms of the license or plan of correction, the
licensee shall send a written request for hearing to the
department within 4 working days after issuance of the
conditional license. The department shall hold the hearing
within 30 days of receipt of such notice and shall immediately
notify the licensee of the date and location of the hearing.

- (f) Term; inspection. A conditional license shall be issued
for a period specified by the department, but in no event for
more than-one ‘year. - The department shall periodically
inspect any nursing. home operating under a conditional
license. - If -the. department . finds -substantial failure by the
nursing home to follow the plan of correction, the conditional
license may be revoked as provided under s. 50.03 (5). The
licensee is entitled to a hearing on the revocation under s.
50.03 (5), but the department may rely on facts found in a
hearing under par. (€) as grounds for revocation.

(g) Expiration. If the department determines that a condi-

tional license shall expire without renewal or replacement of

the conditional license by a regular license; the department
shall so notify the licensee at least 30 days priorto expiration
of the license. The notice shall comply with notice require-
ments under s. 50.03 (5). The licensee is entitled to a hearing

under s. 50.03.(5) prior to expiration of the license.

History: - 1977 ¢, 170 ss. 6, 29; 1977 ¢. 272; 1979 c. 34; 1981 ¢. 20, 121, 317,
391; 1983 8. 275, 2200 (1); 1985 a. 29; 19852 1825 57; 1985 a. 332’s, 251 (1),
).

State nursing home is not subject to forfeiture provisions of ch. 50. Wis.
Vet. Home v. Div Nuls Forfeit. Appeals, 104 W (2d) 106, 310 NW (2d) 646
(Ct. App. 1981).

County-operated nursing home was-subject to forfeiture under (5). Lake-
3"34 I;Iome v. Nursing Home Appeals DlV 118w (2d) 636, 348 NW (2d) 523

50.05 Placement of monitor and appointment of receiver.
(1) DerNtTIONS. In this section:

(a) “Affiliate” means:

1. With respect to a partnership, each par tnex thereof.

2. With respect to a corporation, each officer, director,
prinCipal stockholder and controlling person thereof.

3. With respect to a natural person: any person related in
the first degree of kinship to that person; each partnership
and each partner thereof of which that person or any affiliate
of that person is a partner; and each corporation in which
that person or any affiliate of that person is an officer,
director, principal stockholde1 or controlling person.

(b) “Controlling person” means any person who has the
ability, directly or.indirectly, to control the management or
policies of the facility.

(¢) “Emergency” means a situation, physical condxtlon or

one or more practices, methods or operations which presents
imminent danger of death or serious physical or mental harm
to residents of the facility.

(d) “Facility”” means a nursing home or community-based
res1dent1al facility.

(e) “Operator’” means any person licensed or xequued to
be licensed under this subchapter as the operator of a facility.

() “Principal stockholder” of a corporation means any
person who, directly or indirectly, beneficially owns, holds or
has the power to vote, 10% or more of any class of securities
issued by the corporation.

2 CONDITIONS FOR PLACEMENT OF A MONITOR OR APPOINT-
MENT OF A RECEIVER, The department may place a monitor in
a facility and may petition for appointment of a receiver for a
facility when any of the following conditions exist:

.- {a) The facility is operating without a license. ,

(b) The depamnent has suspended, revoked or xefused to
renew the existing license. of the facility.

(c) The department has initiated revocation or nont enewa]
procedures and has determined that the lives, health, safety,
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or welfare of the residents cannot be adequately assured
pending a full hearing on license nonrenewal or revocation.
- (d) The facility is closing or intends to close and adequate
arrangements for relocation of residents have not been made
at least 30 days prior to closure.
.- (¢) The department determines that an emergency exists.
~ (3) Monitor. In any situation described in sub. (2), the
department may place a person to act as monitor. in the
facility. The monitor shall observe operation of the facility,
assist the facility by advising it on how to comply with state
tegulations, and shall submit a written report periodically to
the department on the operation of the facility.

"(4) APPOINTMENT OF RECEIVER. The secretary, represented
by the department of justice, may apply by verified petition to
the circuit court for the county in which the facility is located
for an order appointing. the secretary or the secretary’s
dcs1gnee receiver of the facility. The court shall hold a
hearing on the petition within 5 days of the filing of the
petition. The petition and notice of the hearing shall be served
on the operator, administrator or designated agent of the
fac1hty as provided under ch. 801 or shall be posted in a
conspicuous place-in the facility not later than 3 days before
the time specified for the hearing, unless a different period is
fixed by order of the court. The court shall appoint a receiver
for a specified time period up to 180 days, if it finds that any
ground exists which would authorize the appointment of a
receiver under sub. (2) and that appointment of a receiver will
contribute to the continuity.of care or. the orderly and safe

. transfer of residents in the facility. The court may extend the

period of receivership in 90-day increments on request.
~(5) EMERGENCY PROCEDURE. If it appears from the petition
filed under sub. (4), or from an affidavit or affidavits filed
with the petition, or from- testimony of witnesses under-oath
when the court determines that this is necessary, that there is
probable cause to believe that. an emergency exists in the
facility, the.court shall immediately issue-the requested order
for-appointment of a receiver, ex parte and without further
hearing. Notice.of the petition and order shall be served on
the operator, administrator, or designated agent of the facil-
ity as provided under ch. 801 or shall be.posted in a
conspicuous place in the facility within 24 hours after issu-
ance of the order and a hearing on the petition shall be held
within 3 days after notice is served or posted unless the
operator consents to a later date. After the hearing, the court
may terminate, continue or modify the temporary order.

(6) OBiECTIVE. The receiver shall with all reasonable speed,
but in any event by the date receivership ends under sub. (4),
provide for the orderly transfer of all residents in the facility
to other suitable facilities or make other provisions for their
continued health, safety and welfare.

(7) POWERS AND DUTIES OF RECEIVER. A IeCClVCI appointed
under this chapter:

(a) May exercise those powers and shall perform those
duties set out by the court.

(b) Shall operate the facility in such a manner as to assure
safety and adequate health care for the residents. -

(c) Shall have the same rights to possession of the building
in-which the facility is located and of all goods and fixtures in
the building at the time the petition for receivership is filed as
the ‘operator would have-had if the receiver had not been
appointed. - The receiver shall take such action as is reason-
ably necessary to protect or conserve the assets or pr operty of
which the receiver takes possession; or the proceeds.of any
transfer thereof, and may use them only in the performance
of the powers and duties set forth in this section and by order
of the court. ' . :
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(d) May use the bulldmg, ﬁxtures furmshmgs and any
accompanymg consumable goods in.the provision of care and
services to residents and to any other persons recelvmg
services from the facility at the time the petition for receiver-
ship was filed. The receiver shall collect payments for all
goods and services provided to residents or others during the
period of the receivership, at the same rate of payment as was
charged by the operators at the time the petition for receiver-
ship was filed, unless a different rate is set by the court.

. (¢) May cortrect or'eliminate any deficiency in the structure
or’ fumlshmgs of the facility which endangers the safety or
health of residents while they remain in the facility, provided
the total cost of correction does not exceed $3,000. The court
may order expenditures for this purpose in excess of $3,000
on'‘application from the receiver. -

(f) May let contracts and hire agents and employes to carry
out the powers and duties created under this section. Com-
petitive bidding requirements under s. 16.75 do not apply to
contracts for services or materials let by the receiver.

(g) Except as specxﬁed in sub. (9), shall-honor all leases;
mortgages and secured transactions governing the bmldlng in
which the facility is located and all goods and fixtures in the
building of which the receiver has taken possession, but only
to_the extent of payments which, in the case of a rental
agreement, are for the use of the property during the period of
the receivership, or which; in the case of a purchase agree-
ment, come due during the period of the receivership.

(h) Shall have full power to direct and manage and to
»dlschar ge employes ‘of the facxllty, subject to any contract

rights theéy may have, The receiver shall pay employes at the
same rate of compensation, ‘including benefits, that the
employes would have received from the operator, except that
the receiver shall compensate employes only for time actually
worked during the period of receivership and shall not be
responsible for rexmbursement for vacations or periods of
sick leave. The receiver may grant salary increases and fringe
“benefits to employes of a nursing home; in accord with the
nursing home reimbursement formula under s. 49.45 (6m).
Receivership does not relieve the operator of any. obhgatlon

to employes not carried out by the receiver.
NOTE: In par. (h) during | the ‘period 7-20-85 to 6-30-87, “rem:bursement
formula” i is changed to “payment formula” by Act 29.

(i) Shall, if any resxdent is transferred or dlscharged
provide for:

1. Transpor tation of the resident and the resident’s belong-
ings and medical records to the place to which the resident is
being transfetred or discharged.

2. Aid in. location of an altematlve placement and in
dlscharge planning.

3. If the patient is bemg transfened preparatlon for
transfer to mitigate transfer trauma. =

() Shall, if any resident is to be transferred, permlt
participation by the resident or the resident’s guardian in the
selection of the resident’s alternative placement.

(k) Shall, unless emergency tr ansfer is necessary, prepare a
resxdent under pars. (i) 3-and (j) by explaining alternative
placements, and by providing orientation to the placement
chosen by the resident or the resident’s guardian.

(1) Shall be entitled to and shall take possession of ‘all
property or assets of residents which are in the possession of
an owner, operator or controlling person of the facility. The
receiver ‘shall preserve all property, assets and records of
residents of which: the receiver takes possession and .shall
provide for the prompt transfer of the property, assets and
records 'to - the altematxve placement of -any.transferred
resident. .

. (8) PAYMENT TO RECEIVER. (2) A ‘person who is served with
notice of an order of the court appomtmg a receiver and of

85-86 Wis. Stats. 978
the receiver’s name and address shall be liable to pay the
receiver for any goods or services provided by the receiver
after the date of the order if the person would have been liable
for the goods or services as supplied by the operator. The
receiver shall give a receipt for-each. payment and shall keep a
copy of each receipt on file. - The receiver shall deposit
amounts received . in. a special account and shall use this
account for-all disbursements. -

(b) The receiver may bring an action to enforce the hablhty
created by par. (a): - Proof of payment to the receiver is as
effective -in- favor. of the person making the payment as
payment of the amount to the person who-would, but for this
subsection; have been entitled to receive the sum so paid.

©A reSident may not be discharged, nor may any contract
or rights. be forfeited or -impaired, nor may forfeiture or
liability be increased, by reason.of an omission to pay an
owner, operator or other person a sum paid to the receiver.

{9) AVOIDANCE OF PREEXISTING LEASES, MORTGAGES AND
CONTRACTS. (a) A receiver may not be required to honor any
lease, mortgage, secured “transaction or other wholly or
partially executory contract entered into by the owners or
operators of the facility if:

1. The person seeking payment under the agreement was
an operator or controlling person of the facility or was an
affiliate of an operator or. controlling person at the time the
agreement was made; or

2:'The rental, price or rate of interest required to be paid
under. the agreement was substantially in excess of a reason-
able rertal, price or rate of interest at the time the contract
was entered into.

(b) If the receiver is in possession of real estate or goods
sub]ect to a lease, mortgage or security interest which the
receiver is permitted.to avoid under par. (a), and if the real
estate or goods are necessary for the continued operation of
the facility under this section, the receiver may apply to the
court to set a reasonable rental, price or rate of interest to be
paid by the receiver dunng the duration of the receivership.
The court shall hold a hearing on the application within 15
days. The receivér shall send notice of the application to any
known owners of the property involved at least 10 days prior
to the hearing. Payment by the receiver of the amount
determined by the court to be reasonable is a defense to any
action against the receiver for payment or for possession of
the goods or real estate subject to the lease or mortgage
mvolved by any person-who received such notice, but the
payment does not relieve the owner or operator of the facility
of any hablhty for the difference between the amount paid by
the receiver and the amount due under the original lease or
mortgage involved:

(10) CONTINGENCY FUND. If funds collected under subs. @)
and (8) are insufficient to meet the expenses of performing the
powers and duties conferred on the receiver by this section, or
if there are insufficient funds on hand to meet those expenses,
the department may draw from the supplemental funds
created under's.- 20.435 (1) (dm) and (4) (dm) to pay those
expenses.  Operating funds. collected under this section and
not applied to the expensesof the receivership shall be used to
reimburse the fund for advances made under this section.

“(11) COMPENSATION OF RECEIVER. - The court shall set the
compensation of the reoeiver, -which will be considered a
necessary:expense of a receivership. -

{12) LIABILITY OF RECEIVER; STATUS AS PUBLIC EMPLOYE. (a)
In any action or special proceeding brought against a receiver
in the receiver’s official capacity for acts committed while
canymg out the powers and duties created under this section,
the receiver shall be cons1dered a public employe for purposes
of s. 895.46.
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(b) A receiver may be held liable in a personal capacity
only for the receiver’s own gross negligence, intentional acts
or breach of fiduciary duty.

(c) A receiver may not be required to post any bond.

(13) LICENSING OF FACILITY UNDER RECEIVERSHIP. Other
provisions of this chapter notwithstanding, the department
may issue a license to a facility placed in receivership under

this section. The duration of a license issued under this.

section is limited to the duration of the receivership.

(14) TERMINATION OF RECEIVERSHIP. The court may termi-
nate a receivership:

(a) If the time period spemﬁed in the order appomtmg the
receiver elapses; .

-(b) If the department grants the facﬂlty a new license,
whether the structure of the facxhty, the right to operate the
facility, or the-land on which it is located is under the same or
different ownership; or

(c) If all of the residents in the faclhty have been prowded
alternative modes of health care; either in another facility or
otherwise.

(15) ACCOUNTING; LIEN FOR EXPENSES. (a) Within 30 days
after termination, the receiver shall give the court a complete
accounting of all property of which the receiver has taken

possession, of all funds collected under this section and of the -

expenses of the receivership.

(b) If the operating funds collected by the receiver under
subs. (7) and (8) exceed the reasonable expenses of the
receivership, the court shall order payment of the surplus to
the operator, after reimbursement of funds drawn from the
contingency fund under sub. (10). If the operating funds are
insufficient to cover the reasonable expenses of the receiver-
ship, the operator shall be liable for the deficiency. The
opetator may apply to the court to determine the reasonable-
ness of any expense of the receivership. The operator shall
not be responsible. for expenses in excess of what the court
finds to be reasonable. Payment recovered from the operator
shall be used to-reimburse the contingency fund for amounts
drawn by the receiver under sub. (10).

(c) The department shall have a lien for any deﬁcnency
under par. (b)upon any beneficial interest, direct or indirect,
of any operator or controlling person in the following
property.”. - .

1. The building in which the facﬂlty is located

2. The land on which the facility is located.

3. Any fixtures, equipment or goods used in the operation
of the facility. :

-4, The proceeds from any conveyance of property de-
scribed in subd. 1, 2 or 3, made by the operator or cortrolling
person within one year prior to the filing of the petmon for
receivership.

(d) The lien provided by this subsectlon is prior to any lien
or other interest which originates subsequent to the filing of a
petition for- receivership  under this section, except for a

construction “or mechanic’s lien arising out of work per--

formed with the express consent of the receiver.

(e) The clerk of the circuit court for the county in which the
facility is located shall record the filing of the petition for
receivership in the lien docket kept under s. 779.07 opposite
the names of the operators and controlhng persons named in
the petition.

() The réceiver shall w1th1n 60.days after termination of
the receivership, file a notice of any lien created under this
subsection. No action on a lieir created under this subsection
may be brought more than 2 years after the date of filing. If
the lien is on real property, the notice shall be filed with the
clerk of circuit court of the county in which the facility is
located and entered on the lien docket kept under s. 779.07. If
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the lien is on personal property, the lien shall be filed with the
secretary of state. The secretary of state shall place the lien on
personal property.in the same file as financing statements are
filed under ss. 409.401 and 409.402. The notice shall specify
the name of the person against whom the lien is claimed, the
name of the receiver, the dates of the petition for receivership
and the termination of. receivership, a description of the
property involved and the amount claimed. No lien shall
exist under this section against any person, on any property,
or for any amount not specified in the notice filed under this
paragraph. - To the extent applicable, ch. 846 controls the
foreclosure of liens undex this subsection that attach to real
property. =

(16) OBLIGATIQNS OF OWNERS. Nothing in this section shall
be deemed to relieve any owner, operator or controlling
person of a facility placed in receivership of any civil or
criminal liability incurred, or any duty imposed by law, by
reason of acts or omissions of the owner, operator or control-
ling person prior to the appointment of a receiver under this
section, nor shall ‘anything contained in" this section be
construed to suspend during the receivership any obligation
of the owner, operator or controlling person for payment of
taxes or other operating and maintenance expenses of the
facility nor of the owner, operator or controlling person or
any other person for the payment of mortgages or liens. No
owner may be held profess1onally liable for acts or omissions
of the receiver or the receiver’s employes dunng the term of

the receivership.
- ‘History: ‘1977¢. 112;1979.¢. 325, 92(9), 1979¢.34;1981 ¢, 121; 1983 2. 27
s. 2202 (20); 1985 3. 29'5. 3200 (23) (b), (©).

50. 053 lnformal conference The department may hold an

mformal conference with the parties to any contested action

under ‘this subchapter to resolve any or all issues prior to

formal hearing, Unless any party to the contested case

ob]ects the depar tment may delay the commencement of the

formal hearing in order to hold the informal conference.
Hlstory 1977 ¢ 170;

,50.07 'Prohlbited acts. (1) No person may:

(a) Intentionally fail to correct or interfere with the correc-
tion of a class “A” or class “B” violation within the time
specified on the notice of violation or approved plan of
correction under.s. 50.04 as.the maximum period given for
correction, unless an extension is granted and the corrections
are made before expiration of extension,

- (b} ' Intentionally prevent, interfere with, or attempt to
impede in any way the work of any duly authorized represent-
ative of the department in the investigation and enforcement
of any provision of this subchapter.

(c) Intentionally prevent or attempt to prevent any such
representative from examining any relevant books or records
in the conduct of official duties under this subchapter.

(d) Intentionally prevent or interfere with.any such repre-
sentative in the preserving of evidence of any violation of any
of the provisions of this subchapter or the rules pr omulgated

under this.subchapter.

(¢) Intentionally retaliate or discriminate against any resi-
dent ‘or employe for contacting or providing information to
any state:official, or for initiating, participating in, or testify-
ing. in an. action for any remedy authorized under this
subchapter: ,

(f) Intentionally destroy, change or otherw1se modify an
inspector’s original report.

(2) Violators’ of 'this ‘section may be 1mpnsoned up to 6

months or fined not more than $1,000 or both for each
violation.

History: 1977.¢. 1‘70_ .
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50.09 - Rights of residents in certain facilities. (1) Rurs-
IDENTS’ RIGHTS. Every resident in a nursing home or
community-based residential facility shall, except as provided
in sub. (5), have the right to: , .

(a) Private and unrestricted communications with the
resident’s family, physician, attorney and any other person,
unless medically contraindicated as'documented by the resi-
dent’s physician in the resident’s medical record, except that
communications with public officials or with the resident’s
attorney shall not be restricted in any event. The right to
private and-unréstricted communications shall include, but is
not limited to, the right to:’ :

L. Receive, send and mail sealed, unopened correspon-
dence, ‘and no resident’s incoming or outgoing correspon-
dence shall be opened, delayed, held or censored.

2. Reasonable access to"a telephone for private
communications.

3. Opportunity for private visits. ;
~ (b) Present grievances on the resident’s own behalf or
others to the facility’s staff or administrator, to public
officials or- to any other person without justifiable fear of
reprisal, and to join with other residents or individuals within
or outside of the facility to work forimprovements in resident
care. ; ;

(c) Manage the resident’s own financial affairs, including
any personal allowances under federal or state programs,
unless the resident delegates, in writing, such responsibility to
the facility and the facility accepts the responsibility or unless
the resident delegates to someone else of the resident’s
choosing and. that person accepts the responsibility. The
resident shall receive, upon written request by the resident or
guardian, a written monthly account of any financial transac-
tions made by the facility under such a delegation of
responsibility. o B

(d) Be fully informed, in writing, prior to or at the time of
admission of all services included in the per diem rate, other
services available, the charges for.such services, and be
informed, in writing, during the resident’s stay of any changes
in services available or in charges for services.

(e) Be treated with courtesy, respect and full recognition of
the resident’s dignity and individuality, by all employes of the
facility and licensed, certified or registered providers of health
care and- pharmacists with whom the: resident comes in
contact. s . : .

< (f) Physical and emotional privacy in treatment, living
arrangements and in caring for personal needs, including, but
not limited to: ‘. ,

1.. Privacy for- visits by spouse. If both spouses are
residents of the same facility, they shall be permitted to share
a room unless medically contraindicated as documented by
the resident’s physician in the resident’s medical record..
_.2. Privacy concerning health care. Case discussion, consul-
tation, examination and treatment are confidential and shall
be conducted discreetly. Persons not directly involved in the
resident’s care shall require the resident’s permission to
authorize their presence. Lo
. 3. Confidentiality of health and personal records, and the
right to .approve or refuse their release to any individual
outside the facility, except in the case of the resident’s transfer
to another facility or as required by law or 3rd-party payment
contracts and except as provided in ss. 146.81 to 146.83.

(g) Not to be required to perform services for the facility
that are not included for therapeutic purposes in the resi-
dent’s plan of care.. , : ,

.(h) Meet with, and participate in activities of social,
religious-and community groups at the resident’s discretion,
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unless medically contraindicated as documented by the resi-
dent’s physician in the resident’s medical record.

(1) Retain and use personal clothing and effects and to
retain, as space permits, other personal possessions in a
reasonably secure manner. )

- (j) Be transferred or discharged, and be given reasonable
advance notice of any planned transfer or discharge, and an
explanation of the need for and alternatives to such transfer
or discharge. The facility to which the resident is to be
transferred must have accepted the resident for transfer,
except in a medical emergency. ,

(k) Be free from mental and physical abuse, and be free
from chemical and physical restraints except as authorized in
writing by a physician for a specified and limited period of
time and documented in the resident’s medical record. Physi-
cal restraints may be used in an emergency when necessary to
protect the resident from injury to himself or herself or others
or to property. However, authorization for continuing use of
the physical restraints shall be secured from a physician
within 12 hours. Any use of physical restraints shall be noted
in the resident’s medical records. “Physical restraints” in-
cludes, but is not limited to, any article, device or garment
which interferes with the free movement of the resident and
which the resident is unable to remove easily, and confine-
ment in a locked room.

(D Receive adequate and appropriate care within the
capacity of the facility.

(m) Use the licensed, certified or registered provider of
health care and pharmacist of the resident’s choice.

(n) Be fully informed of the resident’s treatment and care
and participatein the planning of the resident’s treatment and
care. :

(2) The department, in establishing standards for nursing
homes and community-based residential facilities may estab-
lish, by rule, rights in addition to those specified in sub. (1) for
residents in such facilities. :

(3) If the resident is adjudged to be incompetent under ch.
51 or 880 and not restored to legal capacity, the rights and
responsibilities established under this section which the resi-
dent is not: competent to exercise shall devolve upon the
resident’s guardian. :

(4) Each facility shall make available a copy of the rights
and responsibilities established under this section and the
facility’s rules to each resident and to each resident’s guardian
at or prior to the time of admission to the facility, to each
person who is a resident of the facility on December 12, 1975
and to each member of the facility’s staff. The rights,
responsibilities and rules shall be posted in a prominent place
in each facility. Each facility shall prepare a written plan and
provide appropriate staff training to implement each resi-
dent’s rights established under this section.

- (8) Rights established under this section shall not, except as
determined by the department, be applicable to residents in
such facilities, if the resident is in the legal custody of the
department and is a correctional client in such facility.

(6) (a) Each facility shall establish a system of reviewing
complaints.and allegations of violations of residents’ rights
established under this section. The facility shall designate a
specific individual who, for the purposes of effectuating this
section, shall report to the administrator.

(b) Allegations of violations-of such rights by persons
licensed, certified or registered under chs. 441, 446 to 450, 455
and 456 ‘shall be promptly reported by the facility to the
appropriate licensing or examining board and to the person
against whom the allegation has been made. Any¢mploye of
the facility and any person licensed, certified or registered
under chs. 441, 446 to 450, 455 and 456 may also report such
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allegations to the board. Such board may make further
investigation and take such disciplinary action, within the
board’s statutory authority, as the case requires.

(c) No person who files a report as required in par. (b) or
who participates, in good faith, in the review system estab-
lished under par: (2) shall be liable for civil damages for such
acts.

(d) The facility shall attach a statement, which summarizes
complaints or allegations of violations of rights established
under this section, to an application for a new license or a
renewal of its license. Such statementshall contain the date of
the complaint or allegation, the name of the persons involved,
the disposition of the matter and the date of disposition. The
department shall consider such statement in rewewmg the

apphcatlon
~ History: 1975 ¢. 119, 199; 1977 ¢. 170 5. 33; 1979 ¢. 175, 221

50.10 Private cause of actlon. (1) Any person residing in a
nursing home has an independent cause of action to correct
conditions in the nursing home or acts or omissions by the
nursing home or by the department, that:

(a) The person alleges violate this subchapter or rules
promulgated under this subchapter; and

(b) The person alleges are foreseeably related to 1mpamng
the person’s health, safety, personal care, rights or welfare.

(2) Actions under this section are for mandamus against
the department or for injunctive relief agamst cither the

nursing home or the department.
History: 1981 ¢, 121, 391.

50.11 Cumulative remedies. The remedies provided by this
subchapter are cumulative and shall not be construed as
restricting any remedy, provisional or otherwise, provided by
law for the benefit of any party, and no judgment under this
subchapter shall preclude any party from obtaining addi-
tional relief based upon the same facts.

History 1977 ¢. 170.

50.12- Walver of federal requirements. The department
shall petition the secretary of the U.S. department of health
and human services for a waiver of the requlrement that it
conduct annual medical assistance surveys of nursing homes,
for a waiver of the requirement that it conduct annual
mdependent medical reviews and independent professional
reviews, to allow the department under 42 USC 1396a (a) (26)
and (31) to conduct biennial surveys and reviews and for any
waivers necessary to implement the special requirements
promulgated under s. 50.02 (3) (d).
History: 1981 c. 121; 1985 a. 29.

50.13 Fees permitted for a workshop or seminar. If the
department develops and provides a workshop or seminar
relating to the provision. of service by facilities under this
subchapter, the department may establish a fee for each
workshop or seminar and impose the fee on registrants for
the workshop or seminar.. A fee so established and imposed
shall be in-an amount sufficient to reimburse the department
for the costs directly associated with developing and provid-
ing the workshop or seminar.
*History:- 1985 2,120,

SUBCHAPTER II
HOSPITALS

50.32 Hospital regulation and approval act. Sections 50.32
to 50.39 shall constltute the “Hospital Regulatlon and Ap-

proval Act”.
History: - 1975¢. 413 ss. 4, 18,
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50.33 Definitions. Whenever used in ss. 50.32 to 50.39:

~{1) “Governmental unit” means the state, any county,
town, -city, village, or other: political subdivision or any
combination thereof, department, division, board or other
agency of any of the foregoing.

(2) (a) “Hospital” means any building, structure, institu-
tion or ‘place devoted primarily to the maintenance and
operation of facilities for the diagnosis, treatment of and
medical or surgical care for 3 or more nonrelated individuals
hereinafter designated patients, suffering from illness, dis-
ease, injury or disability, whether physical or mental, and
including pregnancy and regularly making available at least
clinical laboratory services, and diagnostic X-ray services and
treatment facilities for surgery, or obstetrical care, or other
definitive medical treatment. )

(b)-“Hospital” may include, but not in llmltatlon thereof
by enumeratxon, related facilities such as outpatient facilities,
nurses’, interns’ and residents’ quarters, training facilities and
central service : facilities. operated in connection :with
hospitals.

-(c) “Hospital” includes “special hospitals” or those hospi-
tal facilities providing primarily one type of medical or
surgical care such as, but not in limitation thereof, orthopedic
hospitals, children’s hospitals, mental hospitals, psychiatric
hospitals or maternity hospitals.

History: - 1975¢. 413 s5. 4, 18; 1977 ¢. 83 5.26 (4); 1979 ¢. 175; 1983 a. 189.

5034 Purpose The puxpose of ss. 50.32 to 50.39 is to
provide for the development, establishment and enforcement
of rules and standards for the construction, maintenance and
operation of hospitals which, in the light of advancing
knowledge, will promote safe and adequate care and treat-
ment of patients in such hospitals.

History: 1975¢.413ss.4,18.

50.35 - Application and approval. After January 1, 1966,
application for-approval to maintain a hospital shall be made
to the department on forms provided by it. On receipt of an
application, the department shall issue a certificate of ap-
proval if the applicant and hospital facilities meet the require-
ments established by the department. This approval shall be
in ‘effect until, for just cause and in the manner herein
prescribed, -it is suspended or revoked. The certificate of
approval shall be issued only for the premises and persons or
governmental unit named in the application and shall not be
transferable or:assignablé. The department shall not with-
hold; :suspend or revoke -approval unless for a substantial
failure to comply with ss. 50.32 to 50.39 or the rules and
standards adopted by the department after giving a reason-
able notice, a fair hearing and a reasonable opportunity to
comply. :

History: 1975c. 413 ss. 4, 18,

50 36 Rules and standards. (1) The department shall pro-
mulgate, adopt, amend and enforce such rules and standards
for hospitals for the construction, maintenance and opera-
tion of the hospitals deemed necessary to provnde safe and
adequate care and treatment of the patients in the hospitals
and ‘to protect the health and safety of the patients and
employes; and nothing contained herein shall pertain to a
person licensed to practice medicine and surgery or dentistry.
The building codes and construction standards of the depart-
ment of industry, labor and human relations shall apply.to all
hospitals and the department may adopt additional construc-
tion codes and standards for hospitals, provided they are not

‘Jower than the requirements of the department of industry,

labor and human relations. Except for the construction codes
and standards of the department of industry, labor and
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human relations and except as provided in s. 50.39 (3), the
department shall be the sole agency to adopt and enforce
rules and standards pertaining to hospitals.

(2) The department may conduct plan reviews of all capital
construction and remodeling projects of hospitals. The fees
for each review shall be based on the architect’s estimate of
the total cost of the remodeling or construction project
according to the following schedule:

(a) For an estimated dollar value of less than $2,500, a fee
of $25. ;

(b) For an estimated dollar value of at least $2,500 but less
than $25,000, a fee of $200.

(c) For an estimated dollar value of at least $25,000 but less
than $100,000, a fee of $250.

(d) For an estimated dollar value of at least $100,000 but
less than $500,000, a fee of $500.

- - () For an estimated dollar value of at least $500,000 but
less than $1,000,000, a fee of $750.

(f) For an estimated dollar value of at least $1,000,000 but
less than $5,000,000, a fee of $1,000.

(g) For an estimated dollar value of $5,000,000 or more, a
fee of $2,500.

-(3) (a) Any person granted a license to practice medicine
and surgery under ss. 448.05 and 448.06 shall be afforded an
equal opportunity to obtain hospital staff privileges. No such
person may be denied hospltal staff privileges solely for the
reason that the person is an osteopathic physxclan and
surgeon. Each individual hospital shall retain the right to
determine whether the apphcant s training, experience and
demonstrated competence is sufficient to justify the granting
of hospital staff privileges or is sufficient to justify the
granting of limited hospital staff privileges.

(b) If, -as a result of peer mvestxgatlon or written notice
thereof, a hospltal staff member who is licensed by the
medical examining board, for any reasons that include the
quality of or ability to practice, loses his or her hospital staff
privileges, has his or her hospital staff privileges reduced or
resigns from the hospital staff, the hospital shall so notify the
medical examining board within 30 days after the loss,
reduction or resignation takes effect. Temporary suspension
due to incomplete records need not be reported.

(c) If, as a result of peer investigation or written notice
thereof, a hospital staff member who is licensed by the
medical examining board, for reasons that do not include the
quality of or ability to practice, loses his or her hospital staff

‘privileges for 30 days or more, has his or her hospital staff
privileges reduced for 30 days or more or resigns from the
hospttal staff for 30 days or more, the hospital shall so notify
the medical examining board within 30 days after the loss,
reduction or resignation takes effect. Temporary suspension
due to incomplete records need not be reported.

(4) The department shall make or cause to be made such
inspections ‘and investigation, as are reasonably deemed
necessary.to obtain compliance with the rules and standards.
It shall afford an opportunity for representatives of the
hospitals to consult with members of the staff of the depart-
ment concerning compliance and noncompliance with rules

and ‘standards.
istory: 1971 c. 211; 1975 ¢. 383 5. 4; 1975 ¢. 413 55. 4, 18; l975c 421;
1977 c 29 1979 ¢. 34; 1981 c. 135; 1985 a. 340’
Hospital owes duty to its patients to exercise reasonable care in selectlon of
medical staff'and in granting special privileges. Johnson v. Misericordia Com-
munity Hosp. 99 W (2d) 708, 301 NW (2d) 156 (1981).

50.39 - Exemptions and enforcement. (1) Sections 50.32 to
50.39 and the rules promulgated pertaining thereto shall
apply to all facilities coming under the definition of a *“hospi-
tal” which are not specifically exempt by ss. 50.32 to 50.39.
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(2) The use of the title “hospital” to represent or identify
any facility which does not meet the definition of a “hospital”’
as provided herein or is not subject to approval under ss.
50.32 to 50.39 is prohibited, except that institutions governed
by ss. 51.08, 51.09 and 149.01 are exempt. _

(3) Facilities now governed by ss. 45,365, 48.62, 49.14,
49.171, 50.02, 51.08, 51.09, 58.06, 149.01, 149.02 and 149.06,
correctional institutions governed by the department unders.
46.03 (1) and the offices and clinics of persons licensed to
treat the sick under chs. 446, 447 and 448 are exempt from ss.
50.32 to 50.39. Nothing in ss. 50.32 to 50.39 shall abridge the
rights of the medical examining board, dentistry examining
board, pharmacy examining board, chiropractic examining
board and board of nursing in carrying out their statutory
duties and responsibilities.

(4) All orders issued by the department pursuant to ss.
50.32 to 50.39 shall be enforced by the attorney general. The
circuit court of Dane county shall have jurisdiction to enforce

such orders by injunctional and other appropriate relief.
History: - 1971 ¢. 164; 1975 ¢. 39; 1975 c. 413 ss. 4, 18; 1975 ¢. 430 s, 80;
1977 c. 203 1979 c. 89, 221, 337, 355; 1985 a. 332 5. 251 (1)

SUBCHAPTER III

HOTELS RESTAURANTS AND VENDING OF
FOODS AND BEVERAGES

50.50 Definitions. In this subchapter:

(1) “Bed and breakfast establishment” means any place of
lodging that provides 4 or fewer rooms for rent, is the owner’s
personal residence and is occupied by the owner at the time of
rental.

(2) “Establishment” means a hotel, tourist rooming house,
bed and breakfast establishment, restaurant or vending
machine commissary.

{3) “Hotel” means all places wherein sleeping accommoda-
tions are offered for pay to transients, in 5 or more rooms,
and all places used in connection therewith, “Hotelkeeper”,
“motelkeeper” and “innkeeper” are synonymous and ““inn”,
“motel” and “hotel” are synonymous.

(4) “Public health and safety” means the highest degree of
protection against infection, contagion or disease and free-
dom from the danger of fire or accident that can be reason-
ably maintained in the operation of a hotel, restaurant,
tourist rooming house, bed and breakfast establishment,
vending machine or vending machine commissary.

(5) “‘Restaurant” means any building, room or place where
meals are prepared or served or sold to transients or the
general public, and all places used in connection with it.
“Meals” does not include soft drinks, ice cream, milk, milk
drinks, ices and confections. “Restaurant” does not include:

(a) Taverns that serve free lunches consisting of popcorn,
cheese, crackers, pretzels, cold sausage, cured fish or bread
and butter.

(b) Churches, religious, fraternal, youths’ or patriotic
organizations, service clubs and civic organizations which
occasionally prepare, serve or sell-meals to transients or the
general public.

(c) Any public or private school lunchroom, or a private
individual selling foods from a movable or temporary stand
at public farm sales.

(d) Any bed and breakfast establishment that serves meals
only to its lodgers.

(e) The serving of food or beverage through a licensed
vending machine.

(6) “Tourist rooming house” means any lodging place or
tourist cabin or cottage where sleeping accommodations are
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offered for pay to tourists or transients. “Tourist rooming
house” does not include:

.(a) A private boarding or rooming house, ordinarily con-
ducted as such, not accommodating tourists or transients.

(b) A hotel. :

(c) Bed and breakfast establishments.

(7) “Vending machine” means any self-service device of-
fered for public use which, upon insertion of a coin or token,
or by other means, dispenses unit servings of food or bever-
age either in bulk or in package, without the necessity of
replenishing the device between each vending operation.
“Vending machine” does not include a device which dis-
penses only bottled, prepackaged or canned soft drinks, a one
cent vending device, a vending machine dispensing only
candy, gum, nuts, nut meats, cookies or crackers or a vending
machine dispensing only prepackaged Grade A pasteurized
milk or milk products. :

(8) “Vending machine commissary” means any building,
room or place where the food, beverage, ingredients, contain-
ers, transport equipment or supplies for vending machines
are kept, handled, prepared or stored by a vending machine
operator. *“Vending machine commissary” does not mean
any place at which the operator is licensed to manufacture,
distribute or sell food products under ch. 97.

(9) “Vending machine location” means the room, enclo-
sure, space or area where one or more vending machines are
installed and operated.

(10) “Vending machine operator” means the person main-
taining-a place of business in the state and responsible for the

operation of one or more vending machines.

History: © 1973 ¢. 190; 1975 ¢. 189; 1975 c. 413 5. 13; 1983 a. 163, 189, 203,
538; 1985 a. 135.

A city health department may inspect and license public school lunchrooms
pursuant.to a specific ordinance even though (3) excludes public school lunch-
rooms from state regulation as restaurants. The authority in the department
of public instruction under 115.33 to ensure a sanitary facility is not precluded
by (3). 65 Atty. Gen. 54.

50.505 Motels. Upon the written request of the hotel opera-
tor made on forms furnished by the department, the depart-
ment may classify a hotel as a “motel”, if the operator of the
hotel furnishes on-premise parking facilities for the motor
vehicles of the hotel guests as a part of the room charge,

without extra cost. =
History:~ 1983 2,203 ss. 3, 5; 1983 a. 538 5. 67.

50.51 Permit. (1) (a) No person may conduct, maintain,
manage or operate a hotel, restaurant, tourist rooming house,
vending machine commissary or vending machine as defined
in's. 50.50 if the person has not been issued an annual permit
by the department or by a county or a city which is granted
agent status under s. 50.535-(2).

(b) No person may maintain, manage or operate a bed and
breakfast establishment for more than 10 nights in a year
without having first obtained a biennial permit from the
department.
~(1m) No county, city, village or town may require. any
permit of, or. impose any permit or inspection fee on, a
vending machine operator, vending machine commissary or
vending machine permitted under this subchapter.

_ (1p) The issuance of a permit may be conditioned upon the
permittee correcting a violation of this subchapter, rules
promulgated by the department under this-subchapter or
ordinarnices adopted under s. 50.535 (2) (g), within a specified
period of time. If the condition is not met within the specified
period of time, the permit shall be void.

(2) Except as provided in sub. (3):

-(a) A separate permit shall be required for each type of
establishment as defined in s. 50.50.
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(b) A separate permit shall be required for each establish-
ment, except that if more than one establishment of the same
type is operated on the same premises and under the same
management a single permit for each type of establishment
shall suffice.

(3) (a) A bulk milk dispenser may be operated in a
restaurant without a vending machine or vending machine
operator permit.

(b) A restaurant may operate as a vending machine com-
missary without a vending machine commissary permit.

(4) No permit is transferable from one premise to another
or from one person to another, except that a permit for a
“temporary restaurant” as defined by the department may be
transferred to a premise other than that for which it was
issued if, prior to operation of the temporary restaurant at the
new premise, approval of the new premise is secured from a
department representative or, if the new premise is located in
a city or county granted agent status for the premise under s.
50.535 (2), from the city or county.

(5) All permits expire on June 30.

(6) Separations caused by a public highway shall not be
considered in determining whether tracts of land constitute a
single premise. A single premise includes tracts of an owner
which merely corner on each other.

History: 1975 c. 413 ss. 13, 18; 1983 a. 163, 203.

50.515 Preinspection. (1) The department or a city or
county granted agent status under s, 50.535 (2) may not grant
a permit to a person intending to operate a new hotel, tourist
rooming house, bed and breakfast establishment, restaurant
or vending machine commissary or to a person intending to
be the new operator of an existing hotel, tourist rooming
house, bed and breakfast establishment, restaurant or vend-
ing machine commissary without a preinspection. This
section does not apply to a “temporary restaurant” as defined
by rule of the department.

(2) ‘Agents designated by the department under s. 50.535
(1) shall make preinspections of vending machine commissar-
ies as required under this subsection and shall be reimbursed
for those services at the rate of 80% of the preinspection fee
designated in this subsection. Agents designated by the
department under s. 50.535 (2) shall make preinspections of
hotels, restaurants and tourist rooming houses and establish
and collect preinspection fees under s. 50.535 (2) (d).

History: 1983 a. 203 ss. 10, 16, 19; 1983 a. 538.

50.52 Vending machine commissary outside the state.
Foods, beverages and ingredients from commissaries outside
the state may be sold within the state if such commissaries
conform to the provisions of the food establishment sanita-
tion rules of this state or to substantially equivalent provi-
sions.  To determine the extent of compliance with such
provisions, the department may accept reports from the
responsible authority in the jurisdiction where the commis-
saries are located. '
History: 1975.c.413s.13. ~

50.53 Fees. (1) Except as provided in s. 50.535 (2) (d) and
e: ‘

(a) 'The annual fee for a hotel shall be $35.50 for those
having 30 or less sleeping rooms, $71.50.for those with more
than 30 and'less than 100 sleeping rooms and $100 for those
with 100 or'more sleeping rooms.

(b) The annual fee for a tourist rooming house shall be $18.

(c) The annual fee for a restaurant shall be $30 if the
restaurant limits its food service to individually wrapped,
hermetically sealed single food servings supplied by a licensed
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processor, and shall be $80 if the restaurant serves meals
prepared from raw, canned, dried, packaged or frozen foods.

(d) The annual fee for a temporary restaurant, as defined
by the department by rule, is $36.

(e) The annual fee for a vending machine operator is $15.
The annual fee for a vending machine comrmssary is $71.50.
The annual fee for each vending machine is $5.

(f) An additional penalty fee of $20 shall be required for
each penmt whenevér the annual or biennial fee for renewal is
not paid prior to expiration of the permit.

(2) Except as provided in s. 50.535 (2) (d):

(a) The preinspection fee for a restaurant, vending machine
commissary or a hotel is $45.25. )

(b) The preinspection fee for a tourist rooming house is
$18.

© The preinspection fee for a bed and breakfast establlsh-
ment is $18.

(2m) The biennial fee for a bed and breakfast establlsh-
ment is $25.

(3) Except as provided in's. 50.535 (2) (d) and this subsec-
tion, a fee of $5 is required to issue any duplicate permit. The
fee for a duplicate vending ‘machine operator’s permit or

vending machine permit is $1.
History: 1973 ¢, 333; 1975 c. 224; 1975 ¢. 413 5. 13; 1977 c. 222; 1979 ¢. 34;
1981 c. 20; 1983 a. 27, 163, 203, 538; 1985 a. 135.

50.535 Agent status for cities and countles. (1) VENDING
OPERATIONS. In the administration and enforcement of this
subchapter, the department may use cities or counties as its
agents in making inspections and investigations of vending
machine commissaries, vending machine operators and vend-
ing machines. When the designation is made and the services
are furnished, the department shall reimburse the city or
county furnishing the service at the rate of 80% of the net
license fee per license per year issued in the municipality.

{2) HOTELS, RESTAURANTS, TOURIST RCOMING HOUSES AND
OTHER ESTABLISHMENTS. (a) In the administration of this sub-
chapter or s. '140.05 (17), the department may enter into a
written agreement with a city or county which designates the
city or county as its agent in issuing permits to and making
investigations or inspections of hotels, restaurants, tourist
rooming houses, bed and breakfast establishments, camp-
grounds and camping resorts, recreational and educational
camps, mobile home parks-and public swimming pools.
When the designation is made, no permit other than the
permit issued by the city or county under this subsection may
be.required for the same operations by the department, the
city or the county. The depaitment shall coordinate the
designation of agents under this subsection with the depart-
ment of agriculture, trade and consumer protection to ensure
that, to the extent feasible, the same city and county agencies
are.granted agent status under this subsection and under s.
97.41. Except as otherwise provided by the department, a city
or county granted agent status shall regulate all types of
establishments for which this subchapter permits the depart-
ment to delegate regulatory authority.

(b).A city or county granted agent status under this
subsection shall meet standards adopted, by rule, by the
department. The department shall annually evaluate the
licensing, investigation and inspection program of each city
or county granted agent status.  If, at any time, a city or
county granted agent status fails to meet the standards, the
department may revoke its agent status.

(c) The department shall provide education and training to
agents designated under this subsection to ensure uniformity
in the enforcement of this subchapter, s. 140.05 (17) and rules
promulgated under this subchapter and s. 140.05 (17).
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(d) Except as provided in par. (dm), a city or county
granted agent status under this subsection shall establish and
collect the permit fee for each type of establishment. The city
or county may establish separate fees for preinspections of
new establishments, for preinspections of existing establish-
ments for which a person intends to be the new operator or
for the issuance of duplicate permits. No fee may exceed the
city’s or county’s reasonable costs of issuing permits to,
making investigations and inspections of, and providing
education, training and technical assistance to the establish-
ments, plus the state fee established under par. (). A city or
county granted agent status under this subsection or under s.
97.41 may issue a single permit and establish and collect a
single fee which authorizes the operation on the same prem-
ises of more than one type of establishment for which it is
granted agent status under this subsection or under s. 97.41.

(dm) A city or county granted agent status under this
subsection may contract with the department for the depart-
ment to collect fees and issue permits. The department shall
collect from the city or county the actual and reasonable cost
of providing the services.

(e) The department shall estabhsh state-fees for its costs
related to setting standards under this subchapter and s.
140.05 (17) and monitoring and evaluating the activities of,
and providing education and training to, agent cities and
counties. Agent cities and counties shall include the state fees
in the permit fees established under par, (d), collect the state
fees and reimburse the department for the state fees collected.
For each type of establishment, the state fee may not exceed
20% of the permit fees charged under ss. 50.53 and 140.05
(17) in. cities and counties where the department issues
permits.

(f) If, under this subsection, a city or county becomes an
agent or its-agent status is discontinued during a permittee’s
permit year, the department and the city or county shall
divide any permit fee paid by the permittee for that permit
year according to the proportions of the permit year occur-
ring before and- after the city’s or county’s agent status is
granted or discontinued. No additional fee may be required
during the permit year-due to the change in agent status.

() A city or county may enact ordinances or rules regard-
ing the permittees and premises for which it is the designated
agent under this subsection, which are stricter than this
subchapter,'s. 140.05 (17) or rules promulgated by the depart-
ment under this subchapter or s. 140.05 (17). No such
provision may conflict with this subchapter or with depart-
ment rules. :

(h) This subsection does not limit the authority of the
department to inspect establishments in cities and counties
where agent status is granted if it inspects in response to an
emergency, for the purpose of monitoring and evaluating the
city’s or county’s licensing, inspection and enforcement pro-
gram or at the request of the city or county.

(j) The department shall hold a hearing under ch. 227 ifany
interested person, in lieu of proceeding under ch. 68, appeals
to the department alleging either of the following:

1. A permit fee established by a c¢ity or county granted
agent status exceeds the reasonable costs described under par.
@).

2. The person issuing, refusing to issue, suspending or
revoking a permit or making an investigation or inspection of
the appellant has a financial interest in a regulated establish-
ment which may interfere with his or her ability to properly

take that action.
History: 1983 a. 203 ss. 15, 21; 1985 a. 29; 1985.a. 3325, 251 (1).

50.54 Application. (1) An applicant for a permit under this
subchapter shall complete the application prepared by the
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depar tment or the city or county granted agent status under s.
50.535 (2) and provide, in writing,’ any additional information
the department or city or county issuing the permit requires.
) Upon receipt of an apphcatron for a vending machine
operator permit, the department may cause an mvestlgatlon
to be made of the applicant’s- ‘commissary, servicing and
transport facilities, if any, and representative machines and

machine locations. The operator shall maintain at his or her

place ‘of business within this state a list of all vending
machines operated by him or her and their location. This
information shall be kept current and shall be made available
to the department upon request The operator shall notify the
department of any change in operatlons involving new types
of vending machines or conversion of existing machines to
dispense products other than those for which such machine
was originally designed and constructed.

History 1975 ¢. 413 5. 13; 1983 a. 163, 203, 538,

5055 Rules of health and safety. Every hotel, tounst
rooming house, bed and breakfast establishment, restautant,
vending machine commissary and vending machine shall be
operated and maintained with a strict regard to the public
health and safety and in conformity with this subchapter and
the rules and orders of the department.

History: 1975 ¢c. 413 5.'13; 1983 a. 163, 203, 538.

50.56 Hotel safety. (1) Every hotel with sleeping accommo-
dations with more than 12 bedrooms above the first story
shall, between the hours of 12 midnight anid 6'a.m. provide a
system of seécurity pcrsonnel patrol, or of mechanical and
electrical devices, or both, adequate, according to standards
established by the department of industry, labor and human
relations, to warn all guests and employes in time to ‘permit
their evacuation in case of fire.
(2) Every hotel shall offer to every guest, at the time of
registration for accommodation and of making a reservation
for accommodatlon, an opportunity to 1dent1fy himself or
herself as a person needing assistance in an: emergency
-because of a physical condition and shall keep a record at the
tegistration desk of where each person so identified is lodged.
.. No hotel may. lodge any person so identified in areas other

than those designated by the local fire department as safe for
" persons so identified, based on the capabilities of apparatus
- normally available to the fire company or companies as-
signed the. first alarm. A person who does not identify himself
or her: self as permrtted in this subsection may be lodged in the
- same manner as any other guest. Violation of this subsection
shall be pumshed by a forfeiture of not moré than $50 for the
. first vwlatlon and not more than $100 for each subsequent
vmlatxon

History 1975c 112 199; 1975(: 413 5. 13; 1985 a. 135.

) 5__().57 Powers of department, counties and cities. (1) The
department shall do all of the following:

-~ (a) Administer and enforce this subchapter, the rules
- promulgated under this subchapter and any other rules or
laws relatmg to ‘the public health and safety in hotels, tourist
_rooming ‘houses, bed and breakfast establishments, restau-
rants; vending machine comrmssanes, vending machines and
vendmg machine locations. -

-(by Require hotels, tourist rooming houses, restaurants,
vending machine operators and vending machine commissar-
ies to file reports and information the department deems
necessary.

(c) Ascertain and prescribe what alterations, improve-
ménts or other means or methods are necessary to protect the
public health and safety on those premises.
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@ Prescribe rules and fix standards, including rules cover-
ing the general sanitation and cleanliness of premises regu-
lated under this subchapter the proper handling and storing
of food on such premises, the construction and sanitary
condition of the premlses and equipment to be used and the
location and servicing of equxpment The rules relating to the
public health and safety in bed-and breakfast establishments
may not be stricter than is reasonable for the operation of a
bed and breakfast establishment, shali be less stringent than
rules relating to other establishments regulated by this sub-
chapterand may not require 2nd exits for a bed and breakfast

" establishment on a floor above the first level.

(e) Hold a hearing under ch. 227 if, in lieu of proceeding
under ch. 68, any interested person in a city or county not
granted agent status under s. 50.535 appeals to the depart-
ment allegmg that a permit fee for a hotel, restaurant, tourist
rooming house, campground camping resort, recreational or
educational. camp, mobile home park or public sw1mm1ng
pool exceeds the permit issuer’s reasonable costs of issuing
permits to, making invéstigations and inspections of, and
providing education, training and technical assistance to the
establishment.

(2) A county or city designated as an agent under s. 50.535

-(2) may exercise the powers specified. in sub. (1) (a) to (d),

consistent with s. 50.535 (2) (g).
zsﬂ(lﬁmy 1975¢. 413 5. 13; 1983 a. 163, 203, 538; 1985a. 29; 1985 a. 3325,

.50:575 Enforcement. (1) The department may enter, at

reasonable hours, any premises for which a permit is required

“under this subchapter or s. 140.05 (17) to inspect the prem-

ises, secure samples or specimens, examine and copy relevant
documents and records or. obtain photographic or other
evidence needed to enforce this subchapter or s. 140.05 (17).
If samples of food are taken, the department shall pay or offer
to pay the market value of the samples taken. The depart-
ment shall examine the samples and specimens secured and
shall conduct other inspections and examinations needed to
determine whether there is a violation of this subchapter, s.
140.05 (17) or rules promulgated by the department under
this subchapter or s. 140.05 (17).

(2) (a) Whenever, as a result of an examination, the
department has reasonable cause to believe that any ex-
amined food constitutes, or that any construction, sanitary
condition, operation or method of operation of the premises
or equipment used on the premises creates, an immediate
danger to health, the administrator of the division of the
department responsible for public health may issue a tempo-
rary order and cause it to be delivered to the permittee, or to
the owner or custodian of the food, or to both. The order
may prohibit the sale or movement of the food for any
purpose, prohibit the continued operatlon or method of
operation of specific equipment, require the premises to cease
other operations or methods of operation which create the
immediate danger to health, or set forth any combination of
these requirements. The administrator may order the cessa-
tion of all operations authorized by the permit only if 2 more
limited order does not remove the immediate danger to
health. Except as provided in par. (c), no temporary order is
effective for longer than 14 days from the time of its delivery,
but a temporary order may be reissued for one additional 14-
day period, if necessary to complete the analysis or examina-
tion of samples, specimens or other evidence.

(b) No food described in a temporary order issued and
delivered under par. (a) may be sold or moved and no
operation or method of operation prohibited by the tempo-
rary order may be resumed without the approval of the
department, until the order has terminated or the time period
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specified in par. (a) has run out, whichever occurs first. If the
department, upon completed analysis and examination, de-
termines that the food, construction, sanitary condition,
operation or method of operation of the premises or equip-
ment does not constitute an immediate danger to health, the
permittee, owner or custodian of the food or premises shall be
promptly notified in writing and the temporary order shall
terminate upon his or her receipt of the written notice. -

(c) If the analysis or examination shows that the food,
construction, sanitary condition, operation or method of
operation of the premises or equipment constitutes an imme-
diate danger to health, the permittee, owner or custodian
shall be notified within the effective period of the temporary
order issued under par. (a). Upon receipt of the notice, the
temporary order remains.in effect until a final decision is
issued under sub. (3), and no food described in the temporary
order may be sold or moved and no operation or method of
operation prohibited by the order may be resumed without
the approval of the department. .

(3) A notice issued under sub, (2) (c) shall be accompanied
by notice of a hearing, as provided in s. 227.44. The
department shall hold a hearing no later than 15 days after
the service of the notice, unless both parties agree to a later
date. A finaldecision shall be issued under s. 227,47 within 10
days of the hearing. The decision may order the destruction
of food, the diversion of food to uses which do not pose a
danger to health, the modification of food so that it does not
create a danger to health, changes to or replacement of
equipment or construction, other changes in-or cessations of
any operation o method of operation of the equipment or
premises, or any combination of these actions necessary to
remove the danger to health. The decision may order the
cessation of all operations authorized by the permit only if a
more limited order will not remove the immediate danger to
health,

4 A proceedmg under this section, or the issuance of a
permit for the premises after notification of procedures under
this section, does not constitute a waiver by the department of
its authority to rely on a violation of this subchapter, s. 140.05
(17) or any rule promulgated under this subchapter or s.
140.05 (17) as the basis for any subsequent suspension or
revocation of the permit or any other enforcement action
arising out of the violation. '

(5) (a) Except as provided in par. (b) any person who
violates this section or an order issued under this section may
be fined not more than $10,000 plus the retail value of any
food moved, sold or disposed of in'violation of this section or
the order, or imprisoned not more than one year in the county
jail, or both.

(b) Any person who does either of the following may be
fined not more than $5,000 or iniprisoned not more than one
year in a county jail, or both:

1. Assaults, restrains, threatens, intimidates, impedes, in-
terferes with or otherwise obstructs a department inspector,
employe or agent in the performance of his or her duties
under this section.

2. Gives false information to a department inspector,
employe or agent engaged in the performance of his or her
duties under ‘this section, with the intent to mislead the

inspector, employe or agent.
History: - 1983 a: 203; 1985 a. 182 5.'57; 1985 a. 332's. 251 (1).

5§0.58 Causing fires by tobacco smoking. (1) Any person
who, by smoking, or attempting to light or to smoke ciga-
rettes, cigars, pipes or tobacco, in any manner in which
lighters or. matches are employed, shall, in a careless, reckless
or‘negligent manner, set fire to any bedding, furniture,
curtains, drapes, house or any household fittings, or any part
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of any building specified in sub. (2), so as to endanger life or
property in any way or to any extent, shall be fined not less
than $50 nor more than $250, together with costs, or impris-
oned not less than 10 days nor more than 6 months or both.

(2) In each sleeping room of all hotels, rooming houses,
lodging houses and other places of public abode, a plainly
printed notice shall be kept posted in a conspicuous place
advising tenants of the provisions of this section.

History: 1975¢.413s. 13

50.59 Penalty. Anyone who violates this subchapter, except
s. 50.575 or 50.84, or any rule of the department promulgated
under this subchapter shall be fined not less than $100 nor
more than $1,000. Anyone who fails to comply with an order
of the department under this subchapter except s. 50.575 shall
forfeit $50 for each day of noncompliance after the order is
served upon or directed to him or her, and in case of action
under s. 50.71, after lapse of a reasonable time after final

determination.
History: 1975 c. 413 ss. 13, 18; 1983 a.203; 1985 a. 332 5. 251 (1).

50.60 Authority of department of industry, labor and
human relations. Nothing in this chapter shall affect the
authority of the department of industry, labor and human
relations relative to places of employment, elevators, boilers,
fire escapes, fire protection, or the construction of public
buildings.

History: 1973 ¢. 413 5. 13.

50.61 Joint employment. The department and the depart-
ment: of industry, labor and human relations may employ
experts, inspectors or other assistants jointly.

History: 1975¢. 413s.13.

50.70 Suspension or revocation of permit. The depart-
ment or a county or city designated as an agent under s.
50.535:(2) may refuse or withhold issuance of a permit or may
suspend or revoke a permit for violation of this subchapter or
any rule, ordinance or order of the department, county or
History: 1975¢. 413 s, 14; 1983 a. 203,
50.71 Court review. Orders of the department shall be
subject to review in the manner provided in ch. 227.
History: 1975c. 413s. 14.

50.80 Hotelkeeper’s liability. (1) A hotelkeeper who com-
plies with sub. (2) is not liable to a guest for loss of money,

jewelry, precious mietals or stones, personal ornaments or

valuable papers which are not offered for safekeeping.

(2) To secure exemption from liability the hotelkeeper
must (a) have doors on sleeping rooms equipped with locks or
bolts; (b) offer, by notice printed in large plain English type
and kept conspicuously posted in each such room, to receive
valuable articles for safekeeping, and explain in such notice
that the hotel is not liable for loss unless articles are tendered
for safekeeping; (c) keep a.safe or vault suitable for keeping
such articles and receive them for safekeeping when tendered
by a guest, except as provided in sub. (3).

(3) A hotelkeeper is liable for loss of articles accepted for
safekeeping up to $300. He need not receive for safekeeping
property over $300 in value. This subsection may be varied by
written agreement between the parties.

Hlstdry 1975 ¢. 413 s. 15

50. 81 Hotelkeeper s Iiability for baggage; limitation.
Every guest and intended guest of any hotel upon delivering
to the hotelkeeper or to his servants any baggage or other
property for safekeeping (elsewhere than in the room as-
signed to the guest) shall demand and the hotelkeeper shall
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give.a check or receipt, to evidence the delivery. No hotel-
keeper shall be liable for the loss of or injury to the baggage or
other property of his guest, unless it was delivered to the
hotelkeeper or his servants for safekeeping or unless the loss
or injury occurred through the negligence of the hotelkeeper

or his servants.
History: - 1975 ¢. 413 5. 15.

50.82 Liability of hotelkeeper for loss of property by fire or
theft; owner’s risk. A hotelkeeper is not liable for the loss of
baggage or other property of his guest by fire (not inten-
tional) produced by the hotelkeeper or his servants. Every
hotelkeeper is liable for loss of baggage or other property of
his guest caused by theft or gross negligence of the hotel-
keeper or his servants. Such liability shall not exceed $200 for
each trunk and its contents, $75 for each valise and its
contents and $10 for each box, bundle or package and
contents, so placed under his care; and $50 for all other effects
including wearing apparel and personal belongings, unless he
has agreed in writing with the guest to assume a greater
liability. When any person suffers his baggage or property to
remain in any hotel, after his status as a guest has ceased, or
forwards the same to a hotel before becoming a guest and the
same is received into the hotel, the hotelkeeper holds such

baggage or property at the risk of the owner.
History: 1975c. 413s. 15,

50.83 Persons with communicable disease not to be
guest; penalty. No person is entitled to accommodation at a
hotel who has a communicable disease. No person who has
had any such disease shall be entitled to such accommodation
until all danger of spreading contagion therefrom is past.
This section does not authorize compulsory removal of or
refusal of shelter to any such person who is receiving accom-
modation at any hotel, if removal would specially endanger
his life or health. Any person who knowingly and wilfully
solicits or receives accommodation in violation of this section
shall be punished by a fine not exceeding $100 or by imprison-

meént not exceeding 6.months.
 History: 1975¢.413 5. 15; 1981 c. 291.

50. 84 Hotel rates posted; rate charges; special rates.
Every hotelkeeper shall keep posted in a conspicuous place in
each sleeping room in his hotel, in type not smaller than 12-
point, the rates per day for each occupant. Such rates shall
not be chianged until notice to that effect has been posted, ina
similar manner, for 10 days previous to each change. Any
hotelkeéper who- fails to have the rates so posted or who
charges, collects or receives for the use of any room a sum
different from the authorized charge shall be punished by a
fine of not less than $50 nor more than $100. A hotelkeeper
may permit a room to be occupied at the rate of a lower priced
room when all of the lower priced rooms are taken and until
one of them bécomes unoccupied. Special rates may be made
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for the use of sleeping rooms, either by the week, month or for
longer periods or for use by families or other collective
groups. The department or its representatives may enforce
the posting of rates as provided in this section.

History: 1975c¢.413s. 15,

50.85 Motel rates. (1) DEFINITIONS. (&) “Operator” includes
amanager or any person in charge of the operation of motels
and like establishments. “Operator” or “owner” includes
natural persons, firms and corporations,

(b) “Outdoor sign” or “outside sign” means any sign
visible to passers-by whether the same shall be located within
or without buildings.

(c) “Room rates” means the rates at which rooms or other
accommodations are rented to occupants.

(2) RenTAL posTED. It is unlawful for any owner or
operator of any establishment held out as a motel, motor
court, tourist cabin or like accommodation to post or main-
tain posted on any outdoor or outside advertising sign
pertaining to such establishment, any rates for accommoda-
tions in such establishment unless the sign shall have posted
thereon both the minimum and maximum room, or other
rental unit rates for accommodations offered for rental. All
posted rates and descriptive data required by this section shall
be in type and material‘of the same size and prominence as the
aforesaid data. This section shall not be held to be complied
with by signs stating the rate per person or bearing the legend
“and up”. ‘

(3) ACCOMMODATIONS MUST EXIST. It is unlawful for any
owner or operator of any motel, motor court, tourist cabin or
like accommodation to post or maintain posted on outdoor
of outside advertising signs rates for accommodations in any
such establishment unless there shall be available in any such
establishment, when vacant, accommodations for immediate
occupancy to meet the posted rates on such advertising signs.

(4) MISREPRESENTATION. It is unlawful for any owner or
operator of any motel, motor court, tourist cabin or like
accommodation -to post or maintain outdoor or outside
advertising signs in connection with any such establishment
relating to rates which have thereon any untrue, misleading,
false, or fraudulent representations.

(5) ConsTRUCTION. Nothing contained in this section shall
be construed so as to require such establishments to have
outdoor or outside signs. This section shall be liberally
construed so as to prevent untrue, misleading, false, or
fraudulent representations relating to rates being 'placed
upon outdoor or outside signs pertaining to such
establishments.

(6) PENALTY. Any person violating this section shall be
fined not. exceeding $300, or imprisoned not exceeding 6

months, or both.
History: 1975 ¢ 413s. 15; 1983 a. 189.
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