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71.01 Imposition of tax; exempt income. (1) PERSONAL
INCOME TAX. For the purpose of raising revenue: for the state
and the counties, cities, villages and towns, there shall be
assessed, levied, collected and paid a tax on all net incomes as
hereinafter provided, by evéry natural person residing within
the state or by his or her personal representative in case of
death, and trusts administered within the state; by every
nonresident natural person and trust of this state, upon such
income as is derived from property located or. business
transacted within the state, and also by every nonresident
natural person- upon such income as is derived from the
performance of personal services within the state; and by
every corporation not subject to the franchise tax under sub.
(2), which owns property within this state or whose business
within this state during the taxable year, except as provided
under sub. (2m), consists exclusively of foreign commerce,
interstate commerce, or both; except as hereinafter exempted.
Every natural person domiciled in the state shall be deemed to
be residing within the state for the purposes of determining
liability for income taxes and surtaxes. In determining
whether or not an individual resides within this state for
purposes of this subsection contributions made to charitable
organizations in this state are not relevant. This section shall
not be construed to prevent or affect the correction of errors
or omissions in the assessments of income for former years
under s. 71.11 (16) and (20).

(1g) MARITAL PROPERTY AGREEMENTS. The department of
revenue shall notify a taxpayer whose return is under audit
that a marital property agreement or unilateral statement
under ch. 766 is effective for tax purposes for any period
during which both spouses are domiciled in this state only if it

is filed with the department before any assessment resulting
from the audit is issued. A marital property agreement or
unilateral statement under ch. 766 does not affect the deter-
mination of the income that is taxable by this state, or of the
person who is required to report taxable income to this state,
during the period that one or both spouses are not domiciled
in this state or if it was not filed with the department before.an
assessment was issued. Lo o

(1r) PART-YEAR RESIDENTS AND NONRESIDENTS. Ifa spouse is
not domiciled in this state for the entire taxable year, the tax
liability and reporting obligation of both spouses during the
period a spouse is not domiciled in this state shall be
determined without regard to ch. 766 except as provided in
this chapter.

(2) FRANCHISE TAX ON CORPORATIONS. For the privilege of
exercising its franchise or doing business in this state in a
corporate capacity, except as provided under sub. (2m), every
domestic or foreign corporation, except corporations speci-
fied in sub. (3), shall annually pay a franchise tax according to
or measured by its entire net income of the preceding income
year at the rates set forth ins. 71.09 (2n). In addition, except
as provided in subs. (2m) and (3), a corporation that ceases
doing business in this state shall pay a special franchise tax
according to or measured by its entire net income for the
income year during which the corporation ceases doing
business in this state at the rates under s. 71.09 (2n). Every
corporation organized under the laws of this state shall be
deemed to be residing within this state for the purposes of this
franchise tax. All provisions of this chapter and ch. 73
relating to net income taxation of corporations shall apply to
franchise taxes imposed under this subsection, unless the
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context requires otherwise. The tax imposed by this subsec-
tion on national banking associations shall be in lieu of all
taxes imposed by this state on national banking associations
to the extent it is not permissible to tax such associations
under federal law. The tax imposed by this subsection on
insurance companies subject to taxation under this chapter,
except societies, organizations or corporations under ch. 613
operating by virtue of s. 148.03, 447.13, 449.15 or 613.80,
shall be based on net income computed under sub. (4), and no
other provision of this chapter relating to computation of
taxable income for other corporations shall apply to such
insurance companies. All other provisions of this chapter
shall apply to insurance companies-subject to taxation under
this chapter unless the context clearly requires otherwise. The
tax imposed upon societies, organizations or corporations
under ch. 613 operating by virtue of s. 148.03, 447.13, 449.15
or 613.80, shall be upon such net income as is determined by
application to such companies of those provisions of the
internal revenue code applicable to mutual insurance compa-
nies, other than life insurance companies or mutual marine
insurance .companies, having total .receipts over $500,000
subject to any applicable addition or subtraction as provided
in sub. (4) (a).

(2m) ACTIVIIIES THAT DO NOT CREATE NEXUS. A foreign
corporation may do business, exercise its franchise and own
property in this state to the limited extent referred to in the
following activities, in addition to those activities permitted
under-P.L. 86-272, without subjecting itself to the imposition
of the income or franchise tax under subs. (1) and (2):

(a) The storage for any length of time in this state in or on
property owned by a person other than the foreign corpora-
tion of its tangible personal property and the dellvery of its
tangible personal property to another person in this state
when such storage and delivery is for fabricating, processing,
manufacturing or printing by that other person in this state.

~ (b) The storage for any length of time in this state in or on
property owned by a person other than the foreign corpora-
tion, and the shipment or delivery outside this state by
another person in this state, of the entire amount of the
foreign corporation’s tangible personal property fabricated,
processed, manufactured or printed in this state.

(c) If the foreign corporation is a publisher, the purchase
from a printer of a printing service or of tangible personal
property printed in this state for the publisher and the storage
of the printed material for any length of time in this state in or
on: property owned by a person other than the publisher,
whether or not the tangible personal property is subsequently
resold or delivered in this state or shlpped or dehvered outside
this state.

(3) ExempT INCOME. There shall be exempt from taxation
under this chapter income as follows, to wit:

(a) Income of mutual insurers exempt from federal income
taxation pursuant to section 501 (c) (15) of the internal
revenue code, town mutuals organized under or subject to ch.
612, foreign insurers, and domestic insurers engaged exclu-
sively in life insurance business, domestic insurers insuring
against financial-loss by reason of nonpayment of principal,
interest and other sums agreed to be paid under the terms of
any note.or bond or other evidence of indebtedness secured
by a mortgage, deed of trust.or other instrument constituting
a-lien or charge on real estate, railroad corporations and
sleeping car companies, of car line companies from operation
of car line equipment as defined in s. 76.39, and corporations
organized under ch. 185 or.operating under subch. 1 of ch.
616 which'.are bona fide cooperatives operated without
pecuniary profit to any shareholder or member, or operated
on'a cooperative plan pursuant to which they determine and
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distribute their proceeds in substantial compliance with s.
185.45, and of all religious, scientific, educational, benevolent
or other corporations or associations of individuals not
organized or conducted for pecuniary profit. This paragraph
does not apply -to the income of mutual savings banks,
mutual loan corporations or savings and loan associations.
This paragraph applies to the income of credit unions except
to the income of any credit union that is derived from public
deposits for any taxable year in which the credit union is
approved as a public depository under ch. 34 and acts as a
depository of state or local funds under s. 186.113 (20) For
purposes of this subdivision, the income of a credit union that
is derived from pubhc deposits is the product of the credit
union’s gross annual income for the taxable year multiplied
by a fraction, the numerator of which is the average monthly
balance of public deposits in the credit union during the
taxable year, and the denominator of which is the average
monthly balance of all deposits in the credit union during the
taxable year. Beginning with calendar year 1972 and there-
after, this paragraph does not apply to the income of insurers
under ch. 613 operating by virtue of s. 148.03, 447.13, 449.15
or 613.80. Tax on the income of such insurers shall first be
payable on or before March 15, 1973, and thereafter unders.
71.10 (1). : 4

(b) Income received by the United States, the state and all
counties, cities, villages, school districts, vocational, technical
and adult education districts or other political units of this
state. ,

(c) Income of cooperative associations or corporations
engaged in marketing farm products for producers, which
turn back to such producers the net proceeds of the sales of
their products; provided, that such corporations or associa-
tions have at least 25 stockholders or members delivering
such products and that their dividends have not, during the
preceding 5 years, exceeded 8 per cent per year; also income of
associations and corporations engaged solely in processing
and marketing farm products for one such cooperative asso-
ciation or corporation and which do not charge for such
marketing and processing more than a sufficient amount to
pay the cost of such marketing and processing and 8 per cent
dividends on their capital stock and to add § per cent to their
surplus. :

(d) Whenever any bank has been placed in the hands of the
commissioner of banking for liquidation unders. 220.08, no
tax under this chapter shall be levied, assessed or collected on
account of such bank, which shall diminish the assets thereof
so-that full payment of all depositors cannot be made.
Whenever the commissioner of banking certifies to the de-
partment of revenue that the tax or any part thereof levied
and assessed under this chapter against any such bank will so
diminish the assets thereof that full payment of all depositors
cannot be.made, the said department shall cancel and abate
such tax or-part thereof, together with any penalty thereon.
This subsection shall apply to taxes levied and assessed
subsequent to the time the bank was taken over by the
commissioner of banking, which taxes have not been paid.

(4) INsurers. (a) Insurers subject to taxation under this
chapter, except insurers under ch. 613 operating by virtue of
s. 148.03, 447.13, 449.15 or 613.80, beginning with calendar
year 1972 and thereafter, shall be taxed on the basis of net
income. Such tax shall first be payable on or before March
15, 1973, and thereafter under s. 71.10 (1). “Net income” of
an insurer subject to taxation under this chapter means
federal taxable income as determined in accordance with the
provxswns of the internal revenue code apphcable to the
insurer with respect to determination of federal income tax
payable by the company, adjusted as follows:
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1. By adding to federal taxable income the amount of any
loss carry-forward or carry-back, 1nc1udmg any capital loss
carry-forward or carry-back, deducted in the calculation of
federal taxable income;

- 2. By adding to federal taxable income that portion of any
gain on sales of assets in a corporate liquidation subject to s.
71.337 represented by the ratio which the percentage of the
outstanding stock of such corporation owned by nonresi-
dents of this state bears to the total outstandlng stock of such

corporation; -

3. By adding to federal taxable income, if not already

included therein, the amount. of any federal tax refund or
portion thereof previously applied to reduce the amount of
tax payable under this chapter;

4. By addmg to federal taxable income an amount equal to

interest income received or accrued during the taxable year to.

the ‘extent such interest income was used as a deduction in
determmmg the company’s federal taxable income;

. 5. By adding to federal taxable income an amount equal to
dividend income received during the taxable year to the
extent such dividend income was.used as a deduction in
determining federal taxable income;

6. By adding to federal taxable income the amount of taxes
imposed by this or any other state, the District of Columbia
on or measured by net income, gross income, gross receipts or
cap1ta1 stock, if any, deducted in the calculation of federal
taxable income except that gross receipts taxes assessed in lieu
of property taxes are deductible from gross income.

6m, By adding to federal ‘taxable income expenses as
follows:

-a. Expenses allowable under section 274 of the internal
revénue code with respect to an activity, except admissions to
an organized athletic event or other public event or perform-
ance that takes place in Wisconsin, that is of the type
generally considered to constitute entertainment, amusement
or recreation, -or with respect to a facility used in connection
with those activities, except to the extent that food, beverage
and facxhty expenses are allowed as a deduction under subd.
ém.c.- . o f
" b..Business glfts allowable as a deduction under section 274
of the internal revenue code, except for gifts of Wisconsin
agricultural commodities, as defined under s. 96.01 (3), made
directly or indirectly to any individual to the extent that those
gxfts of Wisconsin agricultural commodities when added to
prior expenses of the taxpayer for gifts of Wisconsin agricul-
tural commodities made to that individual during the same
taxable year do not exceed $15.

c.-All business meal expenses.allowable under section 274
of the internal revenue code that are not incurred in a clear
business setting, and -50%- of the excess, including tax and
gratumes over:-$25 times the number of persons participating
ini the meal, except expenses for food and beverages: furnished
primarily for employes on the taxpayer’s premises.

d. Biisiness travel expenses allowable under section 162,
212 'or 274 of the internal revenue code for trips lasting one
year Of more in one city. -

“¢.. Business travel expenses allowable under section 162,
212 or 274 of the internal revenue code for travel by luxuty
water transportation in excess of otherwise avaxlable business
transportation.

f. Travel expenses allowable under section 162, 212 or 274
of the internal revenue code for conventions, meetings or
seminars held on cruise ships and not treated as income.

¢ Business travel expenses allowable under section 162,
212 or'274 of the mtemal revenue code for travel as a form of

education.
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7. By subtracting from federal taxable income dividends
received from Wisconsin corporations which are deductible
under s. 71.04 (4), to the extent such dividends have been
included in federal taxable income;

9. By subtracting from federal taxable income any net
capital losses not offset against capital gains to the extent
provided by s. 71.04 (7) and (7a);

10. By subtracting any net.business loss carry-forward
permissible under s. 71.06, but no loss incurred by any insurer
in 1971 or any prior year may be carried forward, and any
such.loss, not incurred in 1971 or any prior year, sustained by
a nonprofit service plan of sickness care under ch. 148, dental
care under s. 447.13 or prepaid optometric service plans
under s. 449.15 shall be treated as-a net business loss.of the
successor service insurer under ch. 613 operating by virtue of
s.-148.03, 447.13 or 449.15.

(b) 1. With respect-to any domestic insurer engaged in the
sale of life insurance and also other insurance, the net incorne
figure derived by application of par. (a) shall be multiplied by
a fraction, the numerator of which shall be the net gain from
operations on insurance, other than life insurance, and the
denominator of which shall be the total net gain from
operations. - If the numerator-is zero or negative, the multi-
plier shall be zero.

2. For purposes of the numerator; “net gain from opera-
tions on insurancé, other than life insurance’ includes net
income, after dividends to policyholders, but before federal
and foreign income taxes, from fire and casualty insurance;
net gain from ‘operations, after dividends to policyholders
and before federal income taxes, from accident and health
insurance; and net realized capital gains or losses on invest-
ments from accident and health insurance operations, said
niet realized capital gains or losses to be apportioned among
life and accident and health insurance lineés in the same
manner as net investment income is required to be appor-
tioned by the commissioner of insurance. “Net gain from
operations”, “net income™, “net realized capital gains or
losses”, and “net investment income” shall be calculated and
reported as required under rules adopted by the commis-
sioner of insurance.

3. For purposes of the denominator, “total net gain from
operations” includes net income, after dividends to policy-
holders; but before federal and foreign income taxes, from
fire ‘and casualty insurance; net gain from operations after
dividends to policyholders and before federal income taxes,
from accident and health and life insurance; and net realized
capital gains or losses on ihvestments from accident and
health and life insurance operations. “Net income”, “net gain
from operations”, and “net realized capital gains or losses”
shall be ‘calculated and reported as required under rules
adopted by the commissioner -of insurance.

4. The resultant figure shall constitute Wisconsin net
income for purposes of the Wisconsin franchise tax measured
by net income except with respect to such of said insurers as
had; in the taxable year, premiums written on insurance other
than life insurance where the subject of such insurance was
resident, located or to be performed outside thisstate.

(c) With réspect to domestic insurers not engaged in sale of
life insurance or not operating under ch. 613 by virtue of s.
148.03, 447.13, 449.15 or 613.80 but which, in the taxable
year, have collected premiums written on subjects of insur-
ance tesident, located or to be petfoxmed outside this state,
there shall be subtracted from the net income figure derived
by application of par. (a) to arrive at Wisconsin income
constituting “the measure of the franchise tax an amount
calculated by multiplying such ad]usted federal taxable in-
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come by the arithmetic average of the following 2
percentages:

1. The percentage of total premlums wntten on all prop-
erty and risks other than life insurance, wherever located
durmg the taxable year, as reflects premiums written on
msurance, other than life insurance, where the subject of
insurance was resident, located or to be performed outside
this state.

2. The percentage of total payroll, exclusive of life insur-
ance payroll, paid everywhere in the taxable year as reflects
such compensation paid outside this state. Compensation is
paid outside this state if the individual’s service is performed
eritirely outside this state; or the individual’s service is per-
formed both within and without this state, but the service
performed within is incidental to the individual’s setvice
without this state; or some service is performed without this
state and the base of operations, or if there is no base of
opérations, the place from which the service is directed or
controlled is without this state, or the base of operations or
the place from which the service is directed or controlled is
not in any state in which some part of the service is per-
formed, but the individual’s residence is outside this state. -

-(d) The arithmetic average of the 2 percentages referred to
in par. (c) shall be applied to the net income figure arrived at
by the successive application of pars. (a) and (b) with respect
to. Wisconsin insurers to which both pars. (a) and (b) apply
and which have collected premiums written upon insurance,
other than life insurance, where the subject of such insurance
was resident, located or to be performed outside this state, to
arrive at Wisconsin income constituting the measure of the
franchise tax.

(e) Section 71.22 shall apply to insurers subject to taxation
under this chapter on and after January 1, 1972.

(f) Elections authorized by and made in accordance with
the internal revenue code, except an election to file consoli-
dated returnsorto claim a credit against federal tax liability
rather than:a  deduction from income, shall be deemed
elections for the purpese of’ applymg this chapter.

{g):In this subsection:

1. For taxable year 1976 “mtemal revenue code” means
the federal internal revenue code as amended to December
31, 1975, or such code as subsequently amended or changed
by the U.S. congress and effective for the taxable year for
federal i income tax purposes, at the option of the insurer.

2. For taxable year 1977, “internal revenue code”” means
the federal internal revenue code as amended to December
31,1976, or the code as subsequently amended or changed by
the U.S. congress and effective for the taxable year for federa]
income tax purposes; at the option of the insurer.

3..For taxable years 1978. and 1979, “internal revenue
code” means the federal internal revenue code as-amended to
December 31, 1977, or the.code as subsequently amended or
changed by the U.S. congress and. effective for the taxable
year for federal income tax purposes, at the optlon of the
insurer. :

4. For taxable year 1980 “internal revenue code” means
the fe,deryal internal revenue code as amended to December
31; 1979, except that, at the taxpayer’s option, amendments
to the code adopted after December 31, 1980, may be taken
into_account if those changes affect the computation of
deprecxatxon or of adjusted basis.

5. For.taxable year 1981, “internal revenue code” means
the federal internal revenue code as amended to December
31, 1980, except that, at the taxpayer’s option, amendments

to. the code adopted after December 31, 1980, may be taken .

into, account if those changes affect the computation of
deprematlon or of adjusted basis, but such amendments to the
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code adopted after December 31, 1980, do not include section

168 () (8) of the code (relating to a special rule for leases).

6. For taxable year 1982, “internal revenue code” means
the federal internal revenue code as amended to December
31, 1981, except that “‘internal revenue code” does not
1nc1ude section 168 (f) (8) of the code (relating to a special rule
for leases).

7. For taxable year 1983, “internal revenue code” means
the federal internal revenue code as amended to December
31, 1982, except that “internal revenue code” does not
mclude section 168 (f) ® of the code (relating to a special rule
for leases), except that in respect to computing the deduction
for deprematlon on property located outside this state and
first placed in service by the taxpayer on or after January 1,
1983, “internal revenue code” means that code as amended to
December 31, 1980, and except that “internal revenue code”
mcludes changes to that code enacted by P.L. 97424, P.L. 97-
448, P.L. 97-473 and P.L. 984, For the purposes of this
subdivision, s. 71.04 (15) (b), (d), (er), (), (fn), (fo), (fp) and
(fq) apply as appropnate

8. For taxable year 1984, “internal revenue code” means
the federal internal revenue code as amended to December
31, 1983, except that “internal revenue code” does not
inClude section 168 (f) (8) of the code (relating to a special rule
for- leases) and except that in respect to computing the
deduction for depreciation on property located outside this
state and first placed in sérvice by the taxpayer on or after
January 1, 1983, “internal revenue code’ means that'code as
amended to December 31, 1980. - For the purposes of this
subdivision; s, 71.04 (15) (b) (d), (ex), (f), (fn), (fo), (fp) and
(fq) apply as appropriate.

-9, For taxable year 1985, “internal revenue code” rneans
the federal internal revenue code as amended to December
31,1984, except that “internal revenue code” does not
include section 168 (f)(8) of the code (relating to a special rule
for -leases) and except that in respect to computing the
deduction for depreciation on property located outside this
state and first placed’in service by the taxpayet on or after
January 1, 1983, “internal revenue code” means that code as
amended to December 31, 1980. For the purposes of this
subdivision, s.71.04 (15) (b), (d), (er), (f), (fn), (fo), (fp) and
(fq) apply as appropriate.

10, For taxable year 1986 and subsequent years, except for
depre’ciable property that is residential real property or, if the
taxpayei’s -Wisconsin gross farm receipts or sales exceed
$155,000 for taxable year 1986 or for taxable year 1987 or
thereafter exceed the dollar amount as indexed under s..71.09
(2) without regard to s. 71.09 (2¢), used in farming, as defined
in section 464 (¢) (1) of the internal revenue code, and
acquired in taxable year 1986 and thereafter, “internal reve-
nue .code” means the federal internal revenue code as
amended to December 31, 1985, except that “internal revenue
code” does not include section 168 (f) (8) of the code (1elating
to a special rule for leases) and except: that in respect to
computing the deduction for depreciation on property lo-
cated outside-this state and. first placed in service by the
taxpayer on orafter January 1, 1983, “internal revenue code”
means that code as amended to December 31,.1980. For the
purposes of this subdivision, s. 71.04 (15) (b) (d), (er), (O,
(fn), (fo), (fp) and (fq) apply as appropriate.

20. “Life insurance” includes annuities.

- (h) The tax.imposed under this section on each domestlc
insurer - that: provides_insurance on a debtor to provide
indemnity for payments becoming due on a specxﬁc loan or
other credit transaction while the debtor is disabled as
defined in the policy on or measured by its entire net income
attributable to-that business in this state may not exceed 2%
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of the gross premiums as defined in s. 76.62 received during
the taxable year by the insurer on all such policies the subject
of which resides or is located in this state. For purposes of
this paragraph, the tax imposed under this section on this line
of insurance shall be computed by the same general method
prescnbed in pars. (b), (c) and (d) for insurance other than life
insurance with appropriate substitutions of data applying to

this line of insurance.

‘History: 1971 ¢. 125, 154, 211, 215, 320; 1973 ¢. 243; 1975 c. 41, 223, 224,
344 372,422; 1977 ¢.29, 142, 418; 1979 ¢. 102 ss. 16, 236 (3) (4); 1979¢. 1105,
60(13) 1979¢. 221, 261; 1981 c. 20 317;1983a. 27, 89 212,305,368, 538; 1985
4, 29,37, 1985 a. 146 s. 8; 1985 a. 261,332,

" Legislative Council Note to {3) (), 1975:  In this revision, the position has
beeri’ taken that preserit tax law should not be disturbed. The repeal of s.
201 :04-tequires the amendment of s. 71.01 (3) (a) as above. [Bill 632-8]

" Legislative Council Note, 1979:. Most of the alterations made in (3) (a) are
puxely editorial. The one important change, adding language, preserves tax
law intact despite. the changes made by other parts of this bill. It should be
notéd that the tax exemption under this section requires substantial compli-
ance with 5. 185.45: [Bill 21-S]

‘See note t0.70.11, citing State ex rel. Palleon v. Musolf, 117 W (2d) 469, 345

NW (2d) 73(Ct. App 1984); aff’d 120-W (2d) 545, 356 Nw (2d) 487 (1984)
- Linchpin of apportionability in field of state income taxation is unitary-
bugsgness principle.- ASARCO Inc. v. Idaho State Tax Comm’n. 458 US 307
(1982)
- New Mexico’s tax on portion of dividends received by corporatlon from its
foreigh subsidiaries failed to meét due process standards. F. W. Woolworth
Co. v. Taxation and Revenue Dept. 458 US 354 (1982).

See note t0 70.11, citing Piits v. Dept. of Revenue, 333 F Supp. 662.

The theory of property taxation and land use restrictions Hellex 1974

WLR 751

. 013 Corpora!e surtax. For taxable years 1982 and 1983,

there is imposed and there shall be assessed, collected and
paid, in addition to and in the same manner as all other
income and franchise taxes imposed under this chapter,
including those provisions relating to refunds and overpay-
ments, a surtax to be paid by every corporation equal to 10%
of the corpordtion’s income ot franchise tax payable to this
state. “In this section, “income or franchise tax payable’ of
corporations means the tax as computed at the rates under s.
71.09 (2h) and (2n) without reduction for any payments or
credits, including the fuel and electricity credit under s.
71.043, farmland preservation credit and declaration of esti-
mated -tax payments. - Any declarations of estimated tax
payments that would have been due under s. 71.22 before July
1, 1982, solely because of this surtax shall be prorated equally
among, and paid with, any payments that are due on or after
July 1, 1982, for the 1982 taxable year. Any penalty for
undetpayment of declaration of estimated taxes computed
under s. 71.22 shall be computed on the basis that the surtax
for the 1982 taxable year was required to be included only
with instalment payments due on or after July 1, 1982. The
surtax is part of the tax for purposes of determining any

underpayment or declaring estimated taxes under s..71.22.
History: 1981 ¢. 317; 1983 a. 27,212.

71.014 Individual surtax. For taxable year 1983, there is
imposed ‘and there shall be assessed, collected and paid, in
addition to and in the same manner as all'other income taxes
imposed under this chapter, including those provisions relat-
ing to refunds and overpayments, a surtax to be paid by every
individual subject to tax under s. 71.01 (1) equal to 10% of
that individual’s income tax payable to this state. In this
section, “income tax payable” means the tax computed at the
rates and brackets under s. 71.09 (1b) as adjusted under s.
71.09 (2) plis any tax payable under s, 71.60. Any declara-
tions of estimated tax payments that would have been due
under s. 71.21 before July 1, 1983, solely because of this
surtax shall be prorated equally among, and paid with, any
payments that are due on or after July 1, 1983, for the 1983
taxable year. Any penalty for underpayment of declaration
of estimated taxes computed under s. 71.21 shall be computed
on the basis that the surtax for the 1983 taxable year was
required to be included only with instalment payments due on
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or after July 1, 1983. The surtax is part of the tax for purposes
of determining any underpayment or declaring estimated

taxes under s. 71.21.
History: = 1983 a. 27, 212.

71.015 Menominee Indian tribe; distribution of assets. No
distribution of assets fromi the United States to the members
of the Menominee Indian tribe as defined in s. 49.085 or their
lawful distributees, or to any corporation, or organization,

created by the tribe or at its direction pursuant to section 8,
P.L. 83-399, as amended, and no issuance of stocks, bonds,
certificates of mdebtedness, voting trust certificates or other
secuntles by any such corporation or organization, or voting
trust, to such members of the tiibe or their lawful distributees
shall be subject to income taxes under this chapter; provided,

that so much of any cash distribution made under said P.L.

83-399 as consists of a share of any interest earned on funds
deposited in the treasury of the United States pursuant to the
supplemental appropriation act, 1952, (65 Stat. 736, 754)
shall not by virtue of this section be exempt from the
individual income tax of this state in the hands of the
recipients for the year in which paid. For the purpose of
ascertaining the gain or loss resulting from the sale or other
disposition of such assets and stocks, bonds, certificates of
indebtedness and other securities under this chapter, the fair
market value of such property, on termination date as defined
in's. 70.057 (1), 1967 stats., shall be the basis for determining
the amount of such gain or loss.

History: 1983 a. 1925 304,

71.02 Definitions. (1) DEFINITIONS APPLICABLE TO CORPORA-
TIONS. As used in this chapter:

(a) “Entertainment corporation” means a domestic or
foreign corporation which derives income from amusement,
entertainment or sporting events in this state or from the
services of an entertainer as defined in sub. (2) (a).

(b) All fiscal years ending between the June 30 preceding
and the July 1 following the close of a calendar year shall
correspond to such calendar year for the purposes of this
chapter, and no fiscal year shall end on any date other than
the last day of any month.

(c) “Net income” means, for corporations, “gross income”
less allowable deductions, except as follows:

1. For taxable years 1972, 1973, 1974 and 1975 for a
corporation of common law trust which qualifies as a regu-
lated investment. company or real estate investment trust
under the internal revenue code as amended to December 31,
1972, “net income” means the federal regulated investment
company taxable income or the federal real estate investment
trust taxable income of the corporation or trust as determined
under the internal revenue code as amended to December 31,
1972.

2. For taxable year 1976, for a corporation or common law
trust which qualifies as a regulated investment company or
real estate investment trust under the internal revenue code as
amended to December 31, 1975, “net income” means the
federal regulated investment company taxable income or the
federal real estate investment trust taxable income of the
corporation or trust as determined under the internal revenue
code as amended to December 31, 1975.

3. For taxable year 1977, for a corporation or common law
trust which qualifies as a regulated investment company or
real estate investment trust under the internal revenue code as
amended to December 31, 1976, or such code as subsequently
amended or changed by the U.S. congress and-effective for
the taxable year for federal income tax purposes, at the
option of the corporation or trust, “net income” means the
federal regulated investment company taxable income or the




1455 85-86 Wis. Stats.

federal real estate investment trust taxable income of the
corporation or trust as determined under the internal revenue
code as amended to December 31, 1976, or the code as
subsequently amended or changed by the U.S. congress and
effective for the taxable year for federal income tax purposes,
at the option of such corporation or trust. The same version
of the internal revenue code shall be used by the corporation
or trust-under this subdivision to determine its qualification
and to define its “net income”.

4. For taxable years 1978 and 1979, for a corporation or
common law trust which qualifies as a regulated investment
company or real estate investment trust under the internal
revenue code as amended to December 31, 1977, or such code
as subsequently amended or changed by the U.S. congress
and effective for-the taxable year for federal income tax
purposes, at the option of the corporation or trust, “net
income” means the federal regulated investment company
taxable income or the federal real estate investment trust
taxable income of the corporation or trust as determined
under the internal revenue code as amended to December 31,
1977, or the code as subsequently amended or changed by the
U.S. congress and effective for the taxable year for federal
income: tax ‘purposes, at.the option of the corporation or
trust.  The same version of the internal revenue code shall be
used by the corporation or trust under this subdivision to
determine its qualification and to define its net income.

5. For taxable year 1980, for a corporation or common law
trust which qualifies as a regulated investment company or
real estate investment trust under the internal revenue code as
amended to December 31, 1979, “net income™ means the
federal regulated investment company taxable income or the
federal real estate investment trust taxable income of the
corporation-or trust as determined under the internal revenue
code as amended to December 31, 1979, except that, at the
taxpayer’s option, amendments to the code adopted after
December 31, 1980, may be taken into account if those
changes affect the computation of depreciation or of adjusted
basis,

6. For taxable year 1981, for a corporation or common law
trust which qualifies as a regulated investment company or
real estate investment trust under the internal revenue code as
amended to December 31, 1980, “net income” means the
federal regulated investment company taxable income or the
federal real estate investment trust taxable income of the
corporation or trust as determined under the internal revenue
code as amended to December 31, 1980, except that, at the
taxpayer’s option, amendments to the code adopted after
December 31, 1980, may be taken into account if those
changes affect the computation of depreciation or of adjusted
basis, but such amendments to the code adopted after De-
cember 31, 1980, do not include section 168 (f) (8).of the code
(relating to a special rule for leases).

7. For taxable year 1982, for a corporation or common law
trust which qualifies as a regulated investment company or
real estate investment trust under the internal revenue code as
amended to December 31, 1981, “net income” means the
federal regulated investment company taxable income or
federal: real estate investment trust taxable income of the
corporation or trust as determined under the internal revenue
code as amended to December 31,1981, except that “internal
revenue code” does not include section 168 (f) (8) of the code
(relating to a special rule for leases).

8. For taxable year 1983, for a corporation or common law
trust which qualifies as a regulated investment company or
real estate investment trust under the internal revenue code as
amended to December 31, 1982, “net income” means the
federal régulated investment company taxable income or
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federal real estate investment trust taxable income of the
corporation or trust as determined under the internal revenue
code as amended to December 31, 1982, except that “internal
revenue code” does not include section 168 (f) (8) of the code
(relating to a special rule for leases), except that in respect to
computing the deduction for depreciation on property lo-
cated outside this state and first placed in service by the
taxpayer on or after January 1, 1983, “internal revenue code”
means that code as amended to December 31, 1980, and
except that “internal revenue code” includes changes to that
code enacted by P.L. 97-424, P.L. 97-448, P.L. 97-473 and
P.L. 98-4. For the purposes of this subdivision, s. 71.04 (15)
(®), (d), (ex), (©), (fn), (fo), (fp) and (fq) apply as appropriate.

9. For taxable year 1984, for a corporation or common law
trust which qualifies as a regulated investment company or
real estate investment trust under the internal revenue code as
amended to December 31, 1983, “net income” means the
federal regulated investment company taxable income or
federal real estate investment trust taxable income of the
corporation or trust as determined under the internal revenue
code as amended to December 31, 1983, except that “internal
revenue code” does not include section 168 (f) (8) of the code
(relating to a special rule for leases) and except that in respect
to computing the deduction for depreciation on property
located outside this state and first placed in service by the
taxpayer on or after January 1, 1983, “internal revenue code”
means that code as amended to December 31, 1980. For the
purposes of this subdivision, s. 71.04 (15) (b), (d), (er), (f),
(fn), (fo), (fp) and (fq) apply as appropriate.

10. For taxable year 1985, for a corporation or common
law trust which qualifies as a regulated investment company
or real estate investment trust under the internal revenue code
as amended to December 31, 1984, “net income” means the
federal regulated investment company taxable income or
federal real estate investment trust taxable income of the
corporation or trust as determined under theinternal revenue
code as amended to December 31, 1984, except that “internal
revenue code” does not include section 168 (f) (8) of the code
(relating to a special rule for leases) and except that in respect
to computing the deduction for depreciation on property
located outside this state and first placed in service by the
taxpayer on or after January 1, 1983, “internal revenue code”
means that code as amended to December 31, 1980, For the
purposes of this subdivision, s. 71.04 (15) (b), (d), (er), (),
(fn), (fo), (fp) and (fq) apply as appropriate.

11. For taxable year 1986 and subsequent years, except for
depreciable property that is residential real property or, if the
taxpayer’s Wisconsin gross farm receipts or sales exceed
$155,000 for taxable year 1986 or for taxable year 1987 or
thereafter exceed the dollar amount as indexed under s. 71.09
(2)without regard to s. 71.09 (2e), used in farming, as defined
in section 464 (e¢) (1) of the internal revenue code, and
acquired in taxable year 1986 and thereafter, for a corpora-
tion or common law trust which qualifies as a regulated
investment company or real estate investment trust under the
internal revenue code as amended to December 31, 1985, “net
income” means the federal regulated investment company
taxable income o1 federal real estate investment trust taxable
income of the corporation or trust as determined under the
internal revenue code as amended to December 31, 1985,
except that “internal revenue code” does not include section
168 (f) (8) of the code (relating to a special rule for leases) and
except that in' respect to computing the deduction for depreci-
ation on property located outside this state and first placed in
service by the taxpayer on or after January 1, 1983, “internal
revenue code” means that code as amended to December 31,
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1980. For the purposes of this subdivision, s. 71.04 (15) (b),
(d), (en), (D, (fn), (fo), (fp) and (fq) apply as appropriate.

(d) “Net income or loss” of a tax-option corporation
means gross income less the allowable deductions under s.
71.04, other than the deduction under s. 71.04 (4), and less
any net business loss carry forward under s. 71.06 from
‘taxable years prior to 1979.- For purposes of this paragraph,
the total net business loss carry forward shall be offset against
total net income.

(e) “Paid” or “actually paid” are.to be construed in each
instance in the light of the method used in computing taxable
.income whether on the accrual or receipt basis.

(f). “Person” includes corporatrons, unless the context
requires otherwise, and “‘corporation” includes corporations,
Jjoint stock companies, associations or common law trusts
organized or conducted for profit, unless the context requires
otherwise.

(g) “Tax- -option corporation” means a corporation which
“has elected and qualified to be taxed under subchapter S of
the rntemal revenue code, and which has not terminated or
had such election terminated. -

{2) DEFINITIONS APPLICABLE TO NATURAL PERSONS AND
FIDUCIARIES. As used in this chapter:

(a) “Entertainer” means a .nontésident natural person
'who, for consrderatron furnishes amusement, entertainment
or.public speaking services, or performs in one or more
sporting events in this state and includes both employes and
independent contractors. -

(b) “Federal net operating loss” of persons other than
‘corporations means net operating loss as determined by the
taxpayer under the internal revenue code, or if redetermined
by the department as determined by the department under
such code or as may be determined on final appeal therefrom.

(c) “Federal taxable i rncome > and *‘federal adjusted gross
»mcome " of ‘natural persons and fiduciaries, mean taxable
income or ad]usted gross income as determined undet the
internal revenue'code or, if redetermined by the department,
‘as determmed by the department under the intérnal revenue
code or as may be determined on final appeal therefrom.

(@1, For the taxable year'1975, “internal revenue code”
means the federal intérnal revenue code in effect on Decem-
‘ber 31,1974 and the amendments thereto enacted by P.L. 94-
267 (relatrng to certain employer retirement plan distribu-
trons) Except for P.L. 94-267, amendments to the internal
‘fevenue. code enacted after December 31, 1974, shall not
apply to this subsection with respect to the taxable year 1975.
2. For the taxable year 1976, “internal revenue code”
means the federal internal revenue code in effect on Decem-
‘ber 31, 1975 and the amendments thereto enacted by P.L. 94-
267 (relating to certain employer retirement plan distribu-
‘tions). Except for those amendments enacted by P.L. 94-267,
“amendments to the internal revenue code enacted after De-
cember 31, 1975, shall not apply to thrs subsection with
respect to the taxable year 1976
"'3. For the taxable ‘year 1977 ““internal revenue code”
means the federal internal revenue code in effect on Decem-
ber 31, 1976, except that it includes section 214 of the code
(relatrng to deduction of certain dependent care expenses) as
it'existed immediately prior to its repeal in 1976 by section
504 (b) ( 1)of P.L. 94-455 and it does not include the changes
'to the code enacted in 1976 by section 2112 (relating to tax
treatment of certain pollution control facilities) of P.L. 94-
455. Amendments to the internal revenue code enacted after
December 31, 1976; shall not apply to thrs subsectron with
respect to the taxable year 1977, -

4; For the taxable year 1978, “internal revenue code”
means the federal internal revenue code in effect on Decem-
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ber 31, 1977, except that it includes section 214 of the code
(relating to deduction of certain dependent care expenses) as
it existed immediately prior to its repeal in 1976 by section
504 (b) (1) of P.L. 94-455 and it does not include the changes
to the code enacted in 1976 by section 2112 (relating to tax
treatment of certain pollution control facilities) of P.L. 94-
455. Amendments to the internal revenue code enacted after
December 31, 1977, shall not apply to this subsection with
respect to the taxable year'1978 except that the provisions of
section 157 (a) of P.L. 95-600 (relating to the period for
making individual retirement plan contributions) apply to
the taxable year 1978.

5. For the taxable year 1979, “internal revenue code”
means the federal internal revenue code in effect on Decem-
ber 31, 1978, except that it includes section 214 of the code
(relating to deduction of certain dependcnt care expenses) as
it existed immediately prior to its repeal in 1976 by section
504 (b) (1) of P.L. 94-455, section 218 of the code (relating to
the deduction of polrtrcal contributions) as it existed immedi-
ately prior to its repeal in 1978 by section 113 (a) of P.L. 95-
600 ‘and section 911 {(c) of the code (relating. to the foreign
earned income exclusion) as it existed on December 31, 1977,
and it does not include the changes to the code enacted by
section 2112 (relating to tax treatment of certain poltution
control facilities) of P.L. 94-455, section 164 (relating to
employers” educational assistance plans) of P.L. 95-600 and
sections 203 and 209 (c) (relating to certain expenses of living
abroad) of P.L. 95-615. Amendments to the internal revenue
code enacted after December 31, 1978, do not apply to this
subsection with respect to the taxable year 1979.

6. For the taxable year 1980, “internal revenue code”
means the federal internal revenue code in effect on Decem-
ber 31, 1979, except that it includes section 214 of the code
(relating to deduction of certain dependent care expenses) as
it existed immediately prior to its repeal in 1976 by section
504 (b) (1) of P.L. 94-455, section 218 of the code (relating to
the deduction of polrtrcal contrrbutrons) as it existed immedi-
ately prior to its repeal in 1978 by section 113 (a) of P.L. 95-
600 and section 911 (c) of the code (relating to the foreign
earned income exclusion) as it existed on December 31, 1977,
and, except that, at the taxpayer’s option, changes to the code
adopted after December 31, 1980, may be taken into account
if those changes affect the computation of depreciation or of
adjusted basis and it does not include the changes to the code
enacted by section 2112 (relating to tax treatment of certain
pollutron control facilities) of P.L. 94-455, section 164 (relat-
ing to employers’ educational assistance plans) of P.L. 95-600
and sections 203 and. 209 (c) (relating to certain expenses of
living’ abroad) of P.L. 95-615. Except for amendments that
affect computation of depreciation or of adjusted basis,
amendments to the internal revenue code enacted after De-
cember 31, 1979, do not apply to this subsection with respect
to the taxable year 1980. ’

- 7. For the taxable year 1981, for natural persons, fiduci-
aries and tax-option corporations “internal revenue code”
means the federal internal revenue code in effect on Decem-
ber 31, 1980, except that it includes section 214 of the internal
revenue code (relating to deduction of certain dependent care
expenses) as it existed immediately prior to its repeal in 1976

by section 504 (b) (1) of P.L. 94-455 with the modification

that the applicable work requirements are those under section
44A of the internal revenue code as amended to August 1,
1981, and those under the regulations relevant to that section

that are in effect on August 1, 1981, section 218 of the internal

revenue code (relating to the deductron of political contribu-
tions) as it existed immediately prior to its repeal in 1978 by
section 113 (a) of P.L. 95-600, and section 911 (c) of the
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internal revenue code (relating to the foreign earned income
exclusion) as it existed .on December 31, 1977, and except
that, at the taxpayer’s option, amendments to the internal
revenue code after December 31, 1980, may be taken into
account if these amendments affect the computation of
depreciation or of adjusted basis or affect the amount of gain
excluded on the sale of a principal residence or the period of
time in which a replacement residence must be purchased in
order to defer the gain on the sale of a principal residence; and
it does not include the changes to the internal revenue code
enacted by section 2112 (relating to the treatment of certain
pollution control facilities) of P.L. 94-455, section 164 (relat-
ingto employers’ educational assistance plans) of P.L. 95-600
.and sections 203 and 209 (c) (relating to certain expenses of
living abroad) of P.L. 95-615. With respect to the treatment
of interest and dividend income, for taxable year 1982 and
thereafter, “internal revenue code” does not include the
changes enacted by section 404 of P.L. 96-223 (relating to the
exclusion for interest and dividends) and “internal revenue
code” includes section 116 of ‘the internal revenue code
(relating to an exclusion for dividends) as it existed immedi-
ately prior to amendment by section 404 of P.L. 96-223.
Except for amendments that affect computatxon of deprecia-
tion or of adjusted basis and the prov1s1ons of section 122 of
P.L. 97-34 (telating to the period of time in which a replace—
ment residence must be purchased in order to defer the gain
on the sale of a principal residence) and of section 123 of P.L.
97-34 (relating to the amount of gain excluded on the sale of a
principal residence), amendments to the. internal revenue
code enacted after December 31,1980, do not apply to this
subsection with respect to the taxable year 1981.

-.8. For the taxable year 1982, for natural persons, fiduci-
aries and tax-option corporations “internal revenue code”
means the federal internal revenue code in effect on Decem-
ber 31, 1981, except that it includes § $ection 214 of the internal
revenue code (relating to deduction of certain dependent care
expenses) as it existed immediately prior to its repeal in 1976
by section 504.(b) (1) of P.L. 94-455 with the modification
that the applicable work requirements are those under section
44A of the intérnal revenue code as amended to December 31,
1981, section 218 of the internal revenue codeé (relating to the
deduction of pohtlcal contributions) as it existed immediately
prior to its repeal in 1978 by section 113 (a) of P.L. 95-600,
section 117 of the internal revenue code as it is affected by
section 161 (b) of P.L. 95-600 and by section 285 of P.L. 97-
248 (relating to national research service awards) and section
911 (c) of the internal revenue code (relating to the foreign
earned income exclusion) as it existed on December 31, 1977,
and it does not include the changes to the internal revenue
code enacted by sections 111 and 113 (relating to U.S. citizens
or residents working abroad), section 103 (relating to the
deduction - for 2-earner married ‘couples) and section 251
(relating to incentive stock options) of P.L. 97-34, Except for
section 117 of the internal revenue code as it is affected by
section 161 (b) of P.L.. 95-600 and by section 285 of P.L. 97-
248 (relating to national research service awards), amend-
ments-1, the internal revenue code enacted after December
31, 1981, do not apply to this subsectlon with respect to
taxable year 1982.

9. For the taxable year 1983, for natural persons, fiduci-
ariés and tax-option corporatlons ‘internal revenue code”
means the federal internal revenue code in effect on Decem-
ber 31, 1982, except that for taxable year 1983 it includes
sectlon 214 of the internal revenue code (relating to deduction
of certain dependent care expenses) as it existed immediately
prior to its repeal in 1976 by section 504 (b) (1) of P.L. 94-455
with the modlﬁcatlon that the applicable work requirements
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are those under section 44A of the internal revenue code as
amended to December 31, 1982, and except that for taxable
year 1983 it includes section 218 of the internal revenue code
(relating to the deduction of pohtlcal contributions) as it
existed immediately prior to its repeal in 1978 by section 113
(a). of P.L. 95-600 and section 911 (c) of the internal revenue
code (relating to the foreign earned income exclusion) as it
existed on December 31, 1977, and it includes changes to the
code enacted by P.L. 97-424, P.L, 97-448, P.L. 97-473 and
P.L. 98-4; and it does not include the changes to the internal
revenue code enacted by sections 111 and 113 (relating to
U.S. citizens or residents working abroad) and section 251
(relating to incentive stock options) of P.L. 97-34. Except for
changes enacted by P.L. 97-424, P.1.. 97-448, P.L. 97-473 and
P.L. 98-4, amendments to the internal revenue code enacted
after December 31; 1982, do not apply to this subsection with
respect to taxable year 1983. .

10. For taxable year 1984, for natural persons, fiduciaries
and tax-option corporations “internal revenue code” means
the federal internal revenue code in effect on December 31,
1983, except that it includes section 218 of the internal
revenue code (relating to the deduction of political contribu-
tions) as it existed immediately prior to its repeal in 1978 by
section 113 (a) of P.L. 95-600 and section 911 (c) of the
internal revenue code (relating to the foreign earned i income
exclusion) as it existed on December 31, 1977, and it does not
include the changes to the internal revenue code enacted by
sections 111 and 113 (relating to U.S. citizens or residents
working abroad) and section 251 (relating to incentive stock
options) of P.L. 97-34. Amendments to the internal revenue
code enacted after December 31, 1983, do not apply to this
subsection with respect to taxable year 1984.

-~ 11. For taxable year 1985, for natural persons, fiduciaries
and tax-option corporations “internal revenue code” means
the federal internal revenue code in effect on December 31,
1984, except that it includes section 218 of the internal
revenue.code (relating to the deduction of political contribu-
tions) as it existed immediately prior to its repeal in 1978 by
section 113 (a) of P.L. 95-600 and section 911 (c) of the
internal revenue code (relating to the foreign earned income
exclusion) as it existed on December 31, 1977, and it does not
include the changes to the internal revenue code enacted by
sections 111 and 113 (relating to U.S. citizens or residents
working abroad) and section 251 (relating to incentive stock
options) of P.L. 97-34. Amendments to the internal revenue
code enacted after December 31, 1984, do not apply to this
subsection with respect to taxable year 1985.

12. For taxable year 1986 and subsequent years, for
natural persons, fiduciaries and tax-option corporations “in-
terna] revenue code” means the federal internal revenue code
in effect on December 31, 1985, except that in respect to
calculating the depreciation deduction and gain or loss on the
sale or other disposition of depreciable property that is
residential real property or used in farming, as defined in
section 464 (e) (1) of the internal revenue code, if the
taxpayer’s nonfarm Wisconsin adjusted gross income exceeds
$55,000, or exceeds $27,500 for a married person filing
separately, or gross farm profit exceeds $155,000, or exceeds
$77,500 for a matried person filing separately, for taxable
year 1986 or for taxable year 1987 or thereafter exceeds any of
those dollar amounts as indexed under s. 71.09 (2) without
regard to s..71.09 (2e) and except that the amounts applicable
to married persons filing separately shall be set at 50% of the
amounts applicable to other persons, for property placed in
service by the taxpayer during taxable year 1986 and there-
after “‘internal revenue code” means. the federal internal
revenue code as amended to December 31, 1980. Amend-
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ments to the internal revenue code enacted after December
31, 1985; do not apply to this subsection with respect to
taxable year 1986 and thereafter.

(eg) “Married person” or “‘spouse” means a person deter-
mined under section 143 (a) of the internal revenue code to be
married, unless the context requires otherwise, A decree of
divorce, annulment or legal separation terminates the mar-
riage and the application of ch. 766 to property of the spouses
after the date of the decree, unless the decree provides
otherwise.

- (em) ““Person” includes natural persons and fiduciaries,
unless the context requires otherwise.

(f) “Person,” ““fiduciary,” “income” and all other terms
not otherwise defined, have the same meaning as in the
internal revenue code unless otherw15e defined or the context

‘requires otherwise.

(fg) “Person feeling aggrieved” and “person aggrleved”
include the spouse of a person against whom an additional
‘assessment was made or who was denied a claim for refund
for a taxable year for which a separate return was filed and
include either spouse for a taxable year for which a joint
return was filed or, if no return was filed, a joint return could
have been filed.

(fr) “Small business stock” means an equity security that
the taxpayer has held for at least 5 years and that isissued by a
corporation that, on the December 31 before acquisition by
the taxpayer, fulfills all the following requirements and so
certlﬁes to the taxpayer upon acquisition:

1. Has at least 50% of its property and at least 50% of its
payroll, both-as computed under s, 71.07, in this state.

2..Has no more than 200 employes covered by Wisconsin
unemployment insurance, including employes of any corpo-
ration that owns more than 50% of the stock of the issuing
corporation.

3. Derives no mote than 25% of its gross receipts from
rents, interest, dividends and sales of assets combined.

4. Has not issued stock that is listed on the New York stock
exchange, the American stock exchange or the national
association of ‘securities -dealers’ - automated quotation
system. -

5. Has not conducted a trade or business in corporate or
noncorporate form' or combination thereof for a period
exceeding 5 years. A trade or business is considered to be
conducted if a specific or similar group of activities was
carried on for the purpose of eammg income or pr ofit. In this
subdivision, *“‘group of activities” includes but is not limited
to the production, distribution and sale of goods, the sale of
services, the payment of expenses and the collection of
income.

6. Has not liquidated its assets in whole or in part for tax
purposes only in order to fulfill the requirements under this
paragraph and then reorganized.

(g) “Taxable income” and “adjusted gross income,” when
not preceded by the word “‘federal’” means Wisconsin taxable
income and Wisconsin adjusted gross income, respectlvely,
unless otherwise defined or the context plamly requires
otherwise.

(h) “Taxable year” means the taxable year upon the basis
of which the taxable income of the taxpayer is computed
under: the internal revenue code. References to a particular
taxable year include the taxable year coinciding with the
calendar year named and all other taxable years ending on or
after July 1 in such calendar year or on or before June 30
following such calendar year.

(i) “Wisconsin adjusted gross income” means federal ad-
justed gross income, with the modifications prescribed in s.
71.05 (1) and (4). . .
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(i) “Wisconsin net operating loss™ of persons other than
corporations means “federal net operating loss” adjusted as
prescribed in s. 71.05(1), (4) and (5), except that no deduc-
tions allowable on schedule A for federal income tax pur-
poses are allowable.

(kg) 1. With respect to taxable years 1973 to 1976, except as
otherwise provided, the Wisconsin standard deduction is the
larger of the percentage standard deduction or the low-
income allowance as provided in this paragraph.

2. The percentage standard deduction is an amount equal
to 15% of adjusted gross income, but not to exceed $2,000 for
an unmartied individual or $2,000 in the aggregate for a
husband and wife.

3. The low-income allowance is $1,300 for an unmarried
individual or $1,300 in the aggregate for a husband and wife.

4. For a fiscal year taxpayer, any increase in the standard
deduction, mcludmg the low-income allowance, over the
standard deduction permissible in the previous calendar year
must be prorated by taking into account the number of days
of the taxpayer’s fiscal year falling into each calendar year.

S. In the case of a taxpayer with respect to whom a
deduction under s. 71.09 (6m), 1977 stats., or s. 71.09 (6p) is
allowable to another taxpayer for the taxable year, the
percentage standard deduction shall be computed only with
reference to so much of adjusted gross income as is attributa-
ble to earned income, as defined in section 911 '(b) of the
internal revenue code as of January 1, 1973, and the low-
income allowance shall not exceed eamed income for the
taxable year.

6. With respect to nonresident natural persons deriving
income from property located, business transacted or per-
sonal or professional services performed in this state, includ-
ing natural persons changing their domicile into or from this
state, in 1973 and. thereafter, the low-income allowance
authorized under this paragraph is limited by such fraction of
that amount as Wisconsin adjusted gross income is of federal
adjusted gross income, for unmarried persons, and as their
Wisconsin adjusted gross income is of their federal adjusted
gross income for married persons.

(km) 1. For taxable years 1977 and 1978, except as
otherwise provided, the Wisconsin standard deduction is the
larger of the percentage standard deduction or the low-
income allowance as provided in this paragraph. The per-
centage standard deduction shall be an amount equal to 15%
of Wisconsin adjusted gross income but not to exceed $2,000
for an unmarried individual or $2,000 in the aggregate for a
husband ~and wife, unless otherwise provided in this
paragraph.

2. For taxable years 1979 to 1985, except as otherwise
provided, the Wisconsin standard deduction is the larger of
the low-income allowance as provided in this paragraph or
$2,300 for an unmarried individual or $3,400in the aggregate
for a husband and wife.

2m. For taxable year 1986 and thereafter, except as other-
wise provided, the Wisconsin standard deduction is which-
ever of the following amounts is appropriate. For a single
individual who has a Wisconsin adjusted gross income of less
than $7,500, the standard deduction is $5,200. For a single
individual who has a Wisconsin adjusted gross income of at
least $7,500 but not more than $50,830, the standard deduc-
tion is the amount obtained by subtracting from $5,200 12%
of Wisconsin adjusted gross income in excess of $7,500 but
not less than $0. For a single individual who has a Wisconsin
adjusted gross income of more than $50,830, the standard
deduction is $0. For a married couple filing jointly that has
an aggregate Wisconsin adjusted gross income of less than
$10,000, the standard deduction is $7,200. For a married
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couple filing jointly that has an aggregate Wisconsin adjusted
gross income of at least $10,000 but not more than $77,500,
the standard deduction is the amount obtained by subtracting
from $7,200.10.667% of aggregate Wisconsin adjusted gross
income in excess of $10,000 but not less than $0. For a
married couple filing jointly that has an aggregate Wisconsin
adjusted gross income of more than $77,500, the standard
deduction is $0. For.a married individual filing separately
who has a Wisconsin adjusted gross income of less than
$4,750, the standard deduction is $3,420. - For a married
individual filing separately who has a Wisconsin adjusted
gross income of at least $4,750 but not more than $36,810, the
standard deduction is the amount obtained by subtracting
from $3,420 10.667% of Wisconsin adjusted gross income in
excess of $4,750 but not less than $0. For a married
mdmdual filing separately who has a Wisconsin adjusted
gross income of more than $36,810, the standard deduction is
$0. The secretary of revenue shall prepare a table under
which deductions under this subdivision shall be determined.
That table shall be. published in the department’s instruc-
tional booklets.

. 5, For a fiscal year taxpayer, any increase in the standard
deduction over the standard deduction permissible in the
previous calendar year must be prorated by taking into
account the number of days of the taxpayer’s fiscal year
falling in each calendar year.

6. In the case of a taxpayer with respect to whom a
deduction under s. 71.09 (6p) is allowable to another person
for taxable year 1977 or 1978, the percentage standard
deduction shall be computed only with reference to so much
of the taxpayer’s. adjusted gross income as is attributable to
the taxpayer’s earned income, as defined in section 911 (b) of
the internal revenue code as of December 31, 1976, and the
low-income allowance shail not exceed the taxpayer’s earned
income for the taxable year. In the case of a taxpayer with
respect to whom a deduction under s. 71.09 (6p) is.allowable
to: another person for taxable year 1979 or thereafter, the
Wisconsin standard deduction shall not exceed the taxpayer’s
earned income, as defined in section 911 (b) of the internal
revenue code as of December 31, 1976.

- 7. With respect to nonresident natural persons deriving
income from property located, business transacted or per-
sonal or professional services performed in this state, includ-
ing natural persons changing their domicile into or from this
state, the Wisconsin standard deduction and itemized deduc-
tions are based on federal adjusted gross income and are
limited by such fraction of that amount as Wisconsin ad-
justed gross income is of federal-adjusted gross income. In
this subdivision, for married persons filing separately *“‘ad-
‘]usted gross income” means the separate adjusted gross
income of each spouse, and for married persons filing jointly
“ad_]usted gross income” means the total adjusted gross
income of both spouses.

- 8. If a person and that person’s spouse are not both
domlcxled in this state during the entire taxable year, the
Wisconsin standard deduction or itemized deduction on a
joint return is determined by multiplying the Wisconsin
standard deduction or itemized deduction, each calculated on
the basis of federal ad]usted gross income, by a fraction the
numerator of which is their joint Wisconsin adjusted gross
iricome and the denominator of which is their joint federal
adjusted gross income, For'a married person who is not
domiciled in this state for the entire taxable year and who files
a separate’ return, the Wisconsin standard deduction and
itemized deduction are determined under subd. 7. ,

(kr) Except as provided in.s.- 71.09 (2¢), beginning with
calendar year 1987 and corresponding fiscal years and there-
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after, the dollar amounts of the standard deduction in par.
(km) 2m shall be changed to reflect the percentage change,
minus 3%, between the U.S. consumer price index for all
urban consumers, U.S. city average, for June of the current
year and the U.S. consumer price index for all urban consum-
ers, U.S. city average, for June of the previous year, as
determined by the U.S. department of labor, but in no case
may the amounts be increased by more than 7% or decreased
by any amount. The revised amounts shall be rounded to the
nearest whole number which is a multiple of $10, unless the
digit in the units place is 5 and all-of the numbers to the right
of the Sare zeroes, in which case the amount shall be rounded
so-that the digit in the tens place is an even number. The
percentage change in the consumer price index shall be
rounded to the nearest one-tenth of a percentage point, unless
the digit in the hundredths place is 5 and all of the numbers to
the right of the 5 are zeroes, in which case the amount shall be
rounded to the nearest one-tenth that is an even number; the
dollar amount that is to be adjusted is the rounded amount
from the previous year. The percentages in par. (km) 2m shall
be adjusted to reflect the other changes made under this
paragraph.

(mb) “Wisconsin taxable income” of estates and trusts
means federal taxable income with the modifications pre-
scribed in s. 71.05 (1) and (4).

(me) “Wisconsin taxable income” of natural persons
means Wisconsin adjusted gross income less the Wisconsin
standard deduction, with losses, depreciation, recapture of
benefits, offsets, depletion, deductions, penalties, expenses
and other negative income items determined according to the
manner that income is or would be allocated.

(mj) For purposes of determining “Wisconsin taxable
income” of the calendar year 1970 and corresponding fiscal
years and prior calendar and fiscal years, “Wisconsin stan-
dard deduction” means 10% of a natural person’s Wisconsin
adjusted gross income but not less than $300 and not more
than $1,000, except that the combined Wisconsin standard
deduction of married persons shall not exceed $1,000.

(mp) For purposes of determining *““Wisconsin taxable
income” of the calendar year 1971 and corresponding fiscal
years, “Wisconsin standard deduction” means 11% of a
natural person’s Wisconsin adjusted gross income but not
less than $475 nor more than $1,250, except that the com-
bined Wisconsin standard deduction of married persons shall
not-exceed $1,250.

(ms)- For purposes. of determining “Wisconsin taxable
income” of the calendar year 1972 and corresponding fiscal
years, “Wisconsin standard deduction” means 14% of a
natural person’s Wisconsin adjusted gross income but not
less- than $1,000 nor more than $2,000, except that the
combined Wisconsin standard deduction of married persons
shall not exceed $2,000. With respect to nonresident natural
persons deriving income from property located, business
transacted or personal or professional services performed in
this state, including natural persons changing their domicile
into or from this state in such year, the “Wisconsin standard
deduction” shall be limited to such fraction of the amount so
determined, regardless of whether the $1,000 minimum is
used, as Wisconsin adjusted gross income is of federal ad-

“]usted gross income.

(3) ADDITIONAL DEFINITION. Notw1thstandmg subs. (1) (¢)
and (2) (d), for natural persons, fiduciaries, corporations,
trusts and estates, at the taxpayer’s option, “internal revenue
code”, for taxable year 1986 and subsequent taxable years,
includes any revisions to the federal internal revenue code
adopted after January 1, 1986, that relate to the taxation of
income derived from any source as a direct consequence of
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participation in the milk production termination program
created by section 101 of P.L. 99-198. :

History: 1971 ¢. 121, 125, 215, 3071973 c. 13, 90, 243; 1975 c. 39, 224;
1977¢:1,29, 111, 142, 272, 418; 1979 ¢. 1, 5, 34; 1979 ¢. 174 5. 16; 1979 ¢, 221
~ 1981°¢, 20,317; 371; 1983 a. 27, 186; 1983 a. 189 ss. 76 to 82, 329 (10); 1983 a
212; 1983 2. 544 s5. 1m to 8, 47 (1); 1985 a. 29 ss. 1238 to 1275, 3202 (46) (a);
1985 a, 153, 261, :

- Department’s computation of losses on sale of property acquired prior to
taxpayer’s residencyin state improperly created artificial losses. Dept. of Rev-
enue v. Howick, 95 W (2d) 41,289 NW (2d) 366 (Ct. App.'1980); aff'd 100 W
(2d) 274,303 NW (2d) 381 (1981). ‘ ‘ '
I’\—Io’l"jle deductibility of attorneys’ fees for estate planning. Joseph, 1973 WBB
. The federal S corporation and Wisconsin tax optioh corporation rixles“
Dzurak, WBB April, 1985. : : : ’

71.03. Gross income and exclusions. (1) INCLUSIONS.
“Gross income”, as used in' determining taxable income of
corperations under this chapter, shall include:

- (a)-All fees derived from services, including services per-
formed for the United States or any agency or instrumentality
thereof. , :

+(b) All rent of Wisconsin real estate. '

(c) All interest derived from money loaned or invested in
notes; mortgages, bonds or other evidence of debt of any kind
whatsoever. :

(d) All'dividends.

‘() All profits derived from the transaction of business or
from the sale or other disposition of real estate or other
capital assets but:

1. For the purpose of ascertaining the gain or loss resulting
from the sale or other disposition of property, real or
personal; acquired prior to January 1, 1911, the fair market
value of such property as of January 1, 1911, shall be the basis
for determining the amount of such-gain or loss.

= 2.°The cost or other basis under subd. 1, shall be dimin-
ished for exhaustion, wear and tear, obsolescence, amortiza-
tion, write-offs and depletion to the extent of the amount
allowed as deductions but not less than the amount allowable
in computing taxable income under all Wisconsin tax laws.
Where no method has been adopted under s. 71.04 (13),
relating to depreciation ‘deduction, the “amourit allowable
shall be determined -under s. 71.04:(13) (b) 1.

3. If property, exclusive of inventories (as raw materials,
goods in process and finished goods), as a result of its
destruction in whole or in part by fire or other casualty, theft
or seizure, or an exercise of power of requisition or condem-
pation or the threat or imminence thereof, is involuntarily
converted into money which is within 2 years from date of the
conversion, or within extensions of such period as granted by
the department of revenue, actually expended; in good faith
under- rules prescribed by the: department of revenue, to
replace the property: converted by. the acquisition of other
property similar or related in service or use to the property
converted, no gain shall be recognized, and in the case of gain
the. property. so replaced or newly acquired, for purposes of
depreciation and all other purposes of taxation, shall be
deemed to take the place of the property so converted. If any
part of the money is not so expended, the gain, if any, shall be
recognized, but in an amount not in excess of the money
which.is not so expended. A replacement of property by an
insurer shall be deemed to be an expenditure by the taxpayer
of insurance moneys received. from the insurer for the pur-
poses of this subsection. . This paragraph does not apply to
property located in this state which does not produce business
income- and is involuntarily converted and replaced with
similar property located outside this state, or to property
located in this state which produces business income and is
involuntarily converted and replaced with property located
outside this state if, at the time of replacement, the taxpayer is
not subject to taxation under- this chapter.
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- 4. If shares of stock in-a.corporation acquired subsequent
to January 1, 1934, are sold from lots acquired at different
dates or at different prices, the basis for determining gain or
loss shall-be that of the specific shares sold. If the identity of
the lots cannot be determined, the stock sold shall be charged
against the earliest acquisitions of such stock. The basis for
determining gain or loss on sales of stock acquired prior to
January 1, 1934, shall be the average cost of all such shares of
the same stock, determined in accordance with the rules of the
department of revenue in effect on January 1, 1934,

i) All royalties derived from mines or the possession or use
of franchises or legalized privileges of any kind.

- (j) Credits computed under s. 71.09 (12r) and (12rf).

(k) And all other gains, profits or income of any kind
derived from any source whatever except that the computa:
tion of income from payments in kind received from the
federal department of agriculture and the time when that
income is realized are determined under the internal revenue
code and except such as hereinafter exempted.

(2) Excrusions. There shall be exempt from taxation
under this chapter the following:

(a) The value of property acquired by gift, bequest, devise
or inheritance, but such exemption shall not exclude from
gross income the income from any such property, or, where
the gift, bequest, devise or inheritance is of income from
property or constitutes payment for a service, the amount of
such income or payment. Where, under the terms of the gift,
bequest, devise or inheritance, the payment, crediting or
distribution thereof is to be made at intervals, then to the
extent that it is paid or credited or to be distributed out of
income from property, it shall be treated for the purpose of
this paragraph as a gift, bequest, devise or inheritance of
income from property. Any amount included in the gross
income. of a beneficiary, estate, trust or any other person
under subchapter J of the internal revenue code shall be
treated for purposes of this paragraph as a gift, bequest,
devise or inheritance of income from property.

. (b) All insurance received by any corporation in payment
of a death claim by any insurer, including insurarice paid to a
corporation upon the policies on the lives of its officers or
employes, but in computing net income, no deduction may in
any case be allowed in respect of premiums paid on any life
insurance policy covering the life of any officer or employe, or
of any person financially interested in any trade or business
carried -on by the taxpayer, when the taxpayer is directly or
indirectly a beneficiary under the policy.

(¢) With respect to natural persons domiciled outside
Wisconsin who derive income from the performance, on or
after January 1, 1961, of personal services in Wisconsin, such
income shall be excluded from Wisconsin gross income to the
extent that it is subjected to an income tax imposed: by the
state of domicile; provided that the law of -the state of
domicile allows a similar exclusion of income from personal
services earned in such state by natural persons domiciled in
Wisconsin, or a credit against the tax imposed by such state
on such income equal to the Wisconsin tax on such income.
The employer of any employe domiciled in a state with which
Wisconsin -has reciprocity under this paragraph is not re-
quired to withhold under this chapter from the wages earned
by such employe in this state. . - . ,

(d) All .payments received from.the employe’s retirement
system of the city of Milwaukee, Milwaukee county em-
ployes® retirement system, sheriff’s annuity and benefit fund
of ‘Milwaukee county, police officer’s annuity and benefit
fund of Milwaukee, fire fighter’s annuity and benefit fund of
Milwaukee, or the public employe trust fund as successor to
the Milwaukee public school teachers’ annuity and retire-
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ment fund and to the Wisconsin state teachers retirement
system, which are paid on the account of any person who was
a member of the paying or predecessor system or fund as of
December 31, 1963, or was retired from any of the systems or
funds as of December 31, 1963, but such exemption shall not
exclude from gross income tax sheltered annuity benefits.

(¢) All amounts received in accordance with s. 13,123 (1)
(a) which are spent for the purposes specified in s. 13.123 (1)
(a) if the person does not claim a deduction for travel
expenses away from home on legislative days. In thischapter,
the place of residence of a member of the state legislature
within the legislative district which the member represents
shall be considered the member’s home.

(f) Dividends received by a Wisconsin holding company
from a regulated corporation having 80% or more of its total
combined voting power of all classes of stock owned by the
Wisconsin holding company receiving the dividends. For the
purposes of this paragraph, “regulated corporation” means a
corporation whose business'is regulated by a federal or state
regulatory agency specifically created to regulate such busi-
ness, and which business is subject to limitations, restrictions
or approvals by such agency as to-the kind of entity under
which business shall be conducted, the manner in which
distributions ‘or transfers of assets may be made by such
entity, and the prices or rates.to be'charged for, or the manner
in which, services or products are furnished to the public. For
purposes:of this paragraph, “Wisconsin holding company”
means a'corporation which has a Wisconsin apportionment
fraction of 95% or more under s. 71.07.

(3) MINNESOTA INCOME TAX RECIPROCITY. (a) For purposes
of income tax reciprocity reached with the state of Minnesota
under sub. (2)'(c), whenever the income taxes on residents of
one state which would have been paid to the 2nd state without
reciprocity exceed the income taxes on residents of the 2nd
state which would have been paid to the first state without
réciprocity, the state with the net revenue loss shall receive
from the other state the amount of the loss.- Interest shall be
payable on all delinquent balances relating to taxable years
beginning after December 31, 1977. The secretary of revenue
may ‘énter into agreements with the state ‘of Minnesota
specifying the reciprocity payment due date, conditions con-
stituting delinquency, interest rates and the method of com-
puting interest due on any delinquent amounts.

(b) Thé data used for computing the loss to either. state
shall be determined by the respective departments of revenue
of both states on or before November 1 of the year following
the close of the previous calendar year. If an agreement
cannot be reached as to the amount of the loss, the secretary
of révenue of this state and the commissioner of taxation of
the state of Minnesota shall each appoint a ‘member of a
board of arbitration and these members shall appoint a 3rd
member of the board. The board shall select one of its
members as chairman. The board may administer oaths, take
testimony, subpoena witnesses and require their attendance,
require the production of books, papers and documents and
hold hearings at such places as it deems necessary. The board
shall then make a determination as to the amount to be paid
the other state which shall be conclusive. This state shall pay
no more than one-half of the cost of such arbitration.

(5) CORPORATE PROPERTY HELD FOR PRODUCTIVE USE AND
INVESTMENT. (a) No gain or loss may be recogmzed to
corporations if property held for productive use in a trade or
business or for investment; not including stock-in-trade or
other property held primarily for sale, stocks, bonds, notes,
choses in action, certificates of trust or beneficial interest,
other securities, indebtedness or interest; is exchanged solety
for property of a like kind to be held either for productive use
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in‘a trade or business or for investment. ‘The basis of the
property acquired in an exchange to which this paragraph
applies is the same as the basis of the property exchanged.

(b) If par.(a) would apply to an exchange if it were not for
the fact that the property received in exchange consists not
only of property permltted by par. (a) to be received without
the: recogmtlon of gain but also of other property or money,
then the gain to the recipient shall be recognized but in an
amount not in excess.of the sum of money and the fair market
value of other property. The basis of the “property of a like
kind” acquired in an exchange to which this paragraph
applies is the same as the basis of the property exchanged, and
the “basis. of the ‘‘other- property” -acquired (other than
money).is its fair market value at the date of the exchange.

(c) If an exchange would be within the provisions of par.
() if it were not for the.fact that the property received in
exchange ‘consists not only ‘of property permitted by such
paragraph to be received without the recognition of gain or
loss, but also.of other property or money, then no loss from
the exchange shall be recognized. In such case, the basis of
the property other. than money acquired shall be the same as
in the case of the property exchanged, less any money
acquired. The basis provided in this paragraph shall be
allocated between the properties (other than money) received
and for the purpose of the allocation there shall be assigned to
such “other property” an amount equivalent to its fair
market value at the date of the exchange.

(6) EXCHANGE OF STOCK FOR STOCK OF SAME CORPORATION.
No _gain or-loss shall be recognized .to a corporation if
common  stock in-a corporation is exchanged solely for
common stock.in the same corporation, or if preferred stock
in a.corporation is exchanged solely for preferred stock in the
same corporation The basis of the property acquired on an
exchange coming W1thm this subsection shall be the same as

in the case of the property exchanged

“History: 1973 ¢. 90; 1975 ¢. 214, 224, 421; 1979 ¢. 102 ss. 17, 236 (3) 1979
¢-221; 1981 c. 20, 96; 1981 . 3l4s 146; 1981'c 317; 1983 2 27, 186 192; 405,
410; 1985 2. 29, 261,

In computing capital gam on the sale of income property under sub. (1) (g),
the 1963 amendment which changed ““deductions allowed for depreciation” to
“the amount allowable” was not retroactive .- Dept. of Revenue v. Dziubek, 45
W.(2d) 499, 173 NW (2d) 64

Income of ‘a partnership, not distributed before a partner’s death, is prop-
erly taxed as income even though it was also taxed a$ part of his estate for
inheritance tax purposes. Amencan Bank & Trust Co: v. Dept. of Revenue, 60
W(2d) 660, 211 NW (2d) 62 .

71.035 Exchanges and distributions in obedlence to or-
ders of securities and exchange commission. (1) NONREC-
OGNITION OF GAIN OR LOss. In thé case of any exchange or
distribution described in pars. (a) to (¢), no gain or loss shall
be recognized to a corporation to the extent specified in pars.
(a) to (e) with respect to such exchange or distribution.

(a) Exchanges of stock or securities only. No gain or loss
shall be recognized to the transferor if stock or securities in a
corporation which is a registered holding company or a
majority-owned subsidiary company are transferred to such
corporation or to'an associate company thereof which is a
registéred holding company or a majority-owned subsidiary
company solely in exchange for stock or securities (other than
stock or ‘securitiés which are nonexempt property), and the
exchange is made by the transferee corporation in obedience
to an order of the securities and: exchange commission.

(b) Exchanges and sales of property by corporations. No
gain shall be recognized to a transferor corporation which is a
registered holding company or an associate company of a
registered holding company, if such corporation, in obedi-
ence to an order of the securities and exchange commission,
transfers property in exchange for property, and such-order
recites that such exchange’ by the transferor corporation is
necessary or appropriate to'the integration or simplification
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of the holding company system of which the transferor
corporation is a member. If any such property so received is
nonexempt property gain shall be recognized unless such
nonexempt property or an amount equal to the fair market
value of such property at the time of the transfer is, within 24
months of the transfer, under rules prescribed by the depart-
ment of revenue, and in accordance with an order of the
securities and exchange commission, expended for property
other than nonexempt property or is invested as a contribu-
tion to the capital, or as paid-in surplus, of another corpora-
tion, and such order recites that such expenditure or invest-
ment by the transferor corporation is necessary or
appropriate to the integration or simplification of the holding
company system of which the transferor corporation is a
member. If the fair market value of such nonexempt property
at the time of the transfer exceeds the amount expended and
the amount invested, as required in the second sentence of
this paragraph, the gain, if any, to the extent of such excess,
shall be recognized. Any gain, to the extent that it cannot be
applied in reduction of basis under sub. (2) shall be recog-
nized. For the purposes of this subsection, a distribution in
cancellation or redemption (except a distribution having the
effect of a dividend) of the whole or a part of the transferor’s
own stock (not acquired on the transfer) and a payment in
complete or partial retirement or cancellation of securities
representing indebtedness of the transferor or a complete or
partial retirement or cancellation of such securities which is a
part of the consideration for the transfer, shall be considered
an expenditure for property other than nonexempt property,
and if, on the transfer, a liability of the transferor is assumed,
or property of the transferor is transferred subject to a
liability, the amount of such liability shall be considered to be
an expenditure by the transferor for property other than
nonexempt property. This subsection shall not apply unless
the transferor corporation consents, at such time and in such
manner as the department of revenue may by rules prescribe,
to the rules prescribed under sub. (2) in effect at the time of
filing its return for the taxable year in which the transfer
oceurs.

(c) Distribution of stock or securities only. If there is
distributed, in obedience to an order of the securities and
exchange commission, to a shareholder in a corporation
which is a registered holding company or a majority-owned
subsidiary company, stock or securities (other than stock or
securities which are nonexempt property), without the sur-
render by such shareholder of stock or securities in such
corporation, no gain to the distributee from the receipt of the
stock or securities so distributed shall be recognized.

(d) Transfers within system group. 1. No gain or loss shall
be recognized to a corporation which is a member of a system
group (a) if such corporation transfers property to another
corporation which is a member of the same system group in
exchange. for other property, and the exchange by each
corporation is made in obedience to an order of the securities
and exchange commission, or (b) if there is distributed to such
corporation as a shareholder in a corporation which is a
member of the same system group, property, without the
surrender by such shareholder of stock or securities in the
corporation making the distribution, and the distribution is
made and received in obedience to an order of the securities
and exchange commission. If an exchange by or a distribu-
tion to a corporation with respect to which no gain or loss is
recognized under any of the provisions of this paragraph may
also be considered to be within the provisions of par. (a), (b)
or (c), then the provisions of this paragraph only shall apply.

2. If the property received upon an exchange which is
within any of the provisions of subd. 1 consists in whole or in
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part of stock or securities issued by the corporation from
which such property was received, and if in obedience to an
order of the securities and exchange commission such stock
or securities (other than stock which is not preferred as to
both dividends and assets) are sold and the proceeds derived
therefrom are applied in whole or in part in the retirement or
cancellation of stock or of securities of the recipient corpora-
tion outstanding at the time of such exchange, no gain or loss
shall be recognized to the recipient corporation upon the sale
of the stock or securities with respect to which such order was
made; except that if any part of the proceeds derived from the
sale of such stock or securities is not so applied, or if the
amount of such proceeds is in excess of the fair market value
of such stock or securities at the time of such exchange, the
gain, if any, shall be recognized, but in an amount not in
excess of the proceeds which are not so applied, or in an
amount not more than the amount by which the proceeds
derived from such sale exceed such fair market value, which-
ever is the greater.

(e) Exchanges not solely in kind. 1. If an exchange, not
within any of the provisions of par. (d), would be within the
provisions of par. (a) if it were not for the fact that property
received in exchange consists not only of property permitted
by such paragraph to be received without the recognition of
gain or loss, but also of other property or money, then the
gain, if any, to-the recipient shall be recognized, but in an
amount not in excess of the sum of such money and the fair
market value of such other property, and the loss, if any, to
the recipient shall not be recognized.

2. If an exchange is within subd. 1 and if it includes a
distribution which has the effect of the distribution of a
taxable dividend, then there shall be taxed as a dividend to
each distributee such an amount of the gain recognized under
subd. 1 as is not in excess of his ratable share of the
undistributed earnings and profits of the corporation accu-
mulated after January 1, 1911. The remainder, if any, of the
gain recognized under subd. 1 shall be taxed as a gain from
the exchange of property.

(f) Application section. The provisions of this section shall
not apply to an exchange, expenditure, investment, distribu-
tion or sale unless (1) the order of the securities and exchange
commission in obedience to which such exchange, expendi-
tures, investment, distribution or sale was made recites that
such exchange, expenditure, investment, distribution or sale
is necessary or appropriate to effectuate the provisions of
section 11 (b) of the public utility holding company act of
1935, 49 Stat. 820 (U.S. C,, title 15, sec. 79k (b)), (2) such
order specifies and itemizes the stock and securities and other
property which are ordered to be acquired, transferred,
received, or sold upon such exchange, acquisition, expendi-
ture, distribution or sale, and, in the case of an investment,
the investment to be made, and (3) such exchange, acquisi-
tion, expenditure, investment, distribution or sale was made
in obedience to such order, and was completed within the
time prescribed therefor. :

(2) Nonapplication of other provisions. If an exchange or
distribution made in obedience to an order of the securities
and exchange commission is within any of the provisions of
this section and may also be considered to be within any of
the provisions of ss. 71.301 to 71.372, then the provisions of
this section only shall apply.

(2) Basis FOR DETERMINING GAIN OR LOSS. (a) Exchanges
generally. If the property was acquired upon an exchange
subject to sub. (1) (a) or (e) the basis shall be the same as in the
case of the property exchanged, decreased in the amount of
any money received by the taxpayer and increased in the
amount of gain or decreased in the amount of loss to the
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taxpayer that was recognized upon such exchange under the
law applicable to the year in which the exchange was made. If
the property so acquired consisted in part of the type of
property permitted by sub. (1) (a) to be received without the
recognition of gain or loss, and in part of nonexempt prop-
erty, the basis provided in sub. (2) shall be allocated between
the properties (other than money) received, and for the
purpose of the allocation there shall be assigned to such
nonexempt. property (other than money) an amount
equivalent to its fair market value at the date of the exchange.
Subsection (2) shall not apply to property acquired by a
corporation by the issuance of its stock or securities as the
consideration in whole or in part for the transfer of the
property to it. The gain not recognized upon a transfer by
reason of sub. (1) (b) shall be applied to reduce the basis for
determining gain or loss on sale or exchange of the following
categories of property in the hands of the transferor immedi-
ately after the transfer, and property acquired within 24
months after such transfer by an expenditure or investment to
which sub. (1) (b) relates on account of the acquisition of
which gain is not recognized under sub. (1) (b), in the
following order:

1. Property of a character subject to the allowance for
depreciation under s. 71.04 (2);

2. Stock and securities of corporations not members of the
system group of which the transferor is a member (other than
stock or securities of a corporation of which the transferor is
a subsidiary),

3. Securities (other than stock) of corporations which are
members of the system group of which the transferor is a
member (other than securities of the transferor or of a
corporation of which the transferor is a subsidiary);

4. Stock of corporations which are members of the system
group of which the transferor is a member (other than stock
of the transferororofa corporatlon of which the transferor is
a subsidiary);

5. All other remaining property of the transferor (other
than stock or securities of the transferor or of a corporation
of which the transferor is a subsidiary).

6. The manner and-amount of the reduction to be applied
to particular property within any of the categories described
in subds. 1 to 5 shall be determined under rules prescribed by
the department of revenue.

(b) Transfer to corporations. If, in connection with a
transfer subject to sub. (1) (a), (b) or (e), the property was
acquired by a corporation, either as paid-in surplus or as a
contribution. to capital, or in consideration for stock or
securities issued by the corporation receiving the property
(including cases where part of the consideration for the
transfer of such property to the corporation consisted of
property or money in addition to such stock or securities),
then the basis shall be the same as it would be in the hands of
the transferor, increased in the amount of gain or decreased in
the amount of loss recognized to the transferor upon such
transfer under the law applicable to the year in which the
transfer was made.

(c) Distributions of stock or securities. If the stock or
securities were received in a distribution subject to sub. (1) (c),
then the basis in the case of the stock in respect of which the
distribution was made shall be apportioned, under rules
prescribed by the department of revenue, between such stock
and the stock or securities distributed.

" (d) Transfers-within system group. If the property was
acquired by a corporation which is a member of a system
group upon a transfer or distribution described in sub. (1) (d)
1, then the basis shall be the same as it would be in the hands
of the transferor; except that if such property is stock or
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securities issued by the corporation from which such stock or
securities were received and they were issued (1) as the sole
consideration for the property transferred to such corpora-
tion, then the basis of such stock or securities shall be either
(a) the same as in the case of the property transferred
therefor, or (b) the fair market value of such stock or
securities at the time of their receipt, whichever is the lower;
or (2) as part consideration for the property transferred to
such corporation, then the basis of such stock or securities
shall be either (a).an amount which bears the same ratio to the
basis of the property transferred as the fair market value of
such stock or securities at the time of their receipt bears to the
total fair market value of the entire consideration received, or
(b) the fair market value of such stock or securities at the time
of their receipt, whichever is the lower.

(3) DernviTIONS. (a) The term “order of the securities and
exchange commission” means an order issued after May 28,
1938, by the securities and exchange commission which
requires, authorizes, permits or approves transactions de-
scribed in such order to effectuate the provisions of section 11
(b) of the public utility holding company act of 1935, 49 Stat,
820 (U.S.C,, title 15, sec. 79k (b)), which has become or
becomes final in accordance with law,

(b) The terms “registered holding company,” “holding-
company system,” and “associate company” shall have the
meanings assigned to them by section 2 of the public utility
holding company act of 1935, 49 Stat. 804 (U.S. C., Supp. 11,
title 15, sec. 79 (b), (c))-

(c) The term “‘majority-owned subsidiary company” of a
registered holding company means a corporation, stock of
which; representing in the aggregate more than 50 per cent of
the total combined voting power of all classes of stock of such
corporation entitled to vote (not including stock which is
entitled to vote only upon default or nonpayment of divi-
dends or other special circumstances) is owned wholly by
such registered holding company, or partly by such registered
holding company and partly by one or more majority-owned
subsidiary companies thereof, or by one or more majority-
owned ‘subsidiary companies of such registered holding
company.

(d) The term “system group” means one or more chains of
corporations connected through stock ownership thh a
common parent corporation if:

1. At least 90 per cent of each class of the stock (other than
stock which is preferred as to both dividends and assets) of
each of the corporations (except the common parent corpora-
tion) is -owned directly by one or more of the other corpora-
tions; and ~

2. The common parent corporation owns directly at least
90 per cent of each class of the stock (other than stock which
is preferred as to both dividends and assets) of at least one of
the other corporations; and

3. Each of the corporations is either a registered holding
company or a majority-owned subsidiary company.

(e) The term ‘“‘nonexempt property” means:

1. Any consideration in the form of evidences of indebted-
ness owned by the transferor or a cancellation or assumption
of debts or other liabilities of the transferor (including a
continuance of incumbrances subject to which the property
was transferred);

2. Short-term obligations (including notes, drafts, bills of
exchange, and bankers’ acceptances) having a maturity at the
time of issuance of not exceeding 24 months, exclusive of days
of grace;

3. Securities issued or guaranteed as to principal or interest
by a government or subdivision thereof (including those
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issued by a corporation which is an instrumentality of a
government or subdivision thereof);

4. Stock or securities which were acquired from a regis-
tered holding company or an associate company of a regis-
tered holding company which acquired such stock or securi-
ties after February 28, 1938, unless such stock or securities
(other than obligations described as nonexempt property in
subd. 1; 2 or 3 ) were acquired in obedience to an order of the
securities and exchange commission or were acquired with
the authorization or approval of the securities and exchange
commission under any section of the public utility holding
?ggpany act of 1935, 49 Stat. 820 (U.S.C,, title 15, sec. 79k

?
- 5. Money, and the right to receive money not evidenced by
a security other than an obligation described as nonexempt
property in subd. 2 or 3.

(f) The term “stock-or securities” means shares of stock in
any corporation, certificates of stock or interest in any
corporation, notes, bonds, debentures and evidences of in-
debtedness (including any evidence of an interest in or right to
subscribe to or purchase any of the foregoing).

History: 1973 ¢. 1255. 37; 1981 c. 314 5. 146; 1981 c. 390.

71.04 Deductions from gross income of corporations.
Every corporation, joint stock company or association shall
be allowed to make from its gross income the following
deductions:

(1) Payments, not including the value of incentive stock
options as defined in section 422A of the internal revenue
code as amended to December 31, 1985, made within the year
for wages, salaries, commissions and bonuses of employes
and of officers if reasonable in amount, for services actually
rendered in producing such income; provided, there is re-
ported the name, address and amount paid each such em-
ploye or officer residing within this state to whom a compen-
sation of $500 or more has been paid during the assessment
year. The department may waive the reporting requirement
herein with respect to a corporation claiming deduction from
gross income of wages, salaries, commissions or bonuses in
the taxable year 1969 or thereafter, if the department is
satisfied that failure to report has resulted in no revenue loss
to the state.

(2) (a) Other ordinary and necessary expenses actually paid
within the year out of the income in the maintenance and
operation of its business and property, including:

1. With respect to calendar year 1963 and corresponding
fiscal years and prior calendar and fiscal years, but not
thereafter, a reasonable allowance for depreciation by use,
wear and tear of property from which the income is derived.

2. In the cases of mines and quarries an allowance for
depletion of ores and other natural deposits on the basis of
their actual original cost in cash or the equivalent of cash.

3. Interest and rent paid during the year in the operation of
the business from which its income is derived, except interest
paid on money borrowed or interest on notes or securities
issued by a corporation to purchase its own capital stock; if,
the payor reports the amount so paid, together with the
names and addresses of the parties to whom interest or rent
was paid as provided in's. 71.10 (1).

(b) Such ordinary and necessary expenses do not include:

1. Money or the value or cost of property given to or spent
on behalf of a public official. In this subdivision, *“public
official” includes any elected or appointed official, any candi-
date for public office and any employe of the United States or
of any state or a political subdivision thereof. ‘

2. Any'expenses which are not deductible under section 274
of the internal revenue code.
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3. Athletic club, country club or social club dues, expenses,
initiation fees, special assessments and taxes thereon, whether
or not deductible under section 274 of the internal revenue
code. :

4. In the case of operators of oil and gas wells and
geothermal wells, the related intangible drilling and develop-
ment costs incurred in taxable year 1981 and thereafter
deductible under section 263 (c) of the internal revenue code.
Notwithstanding sub. (15), a taxpayer shall capitalize those
costs and may recover their Wisconsin adjusted basis through
annual deductions for cost depletion or depreciation or, in
the case of costs related to nonproductive wells, as a loss, all
as provided under the internal revenue code and regulations
as amended to December 31, 1980.

- 8. Any amounts not allowed as a deduction for federal
income tax purposes under section 162 (g) of the internal
revenue code (relating to treble damages under the antitrust
laws).

9. Any amount otherwise deductible under this chapter
that is directly ot indirectly related to income wholly exempt
from taxes imposed by this chapter or to nondeductible losses
described in sub. (7m). In this subdivision, “wholly exempt
income”, for corporations subject to franchise or income
taxes, includes amounts received from affiliated or subsidiary
corporations for interest, dividends or capital gains that,
because of the degree of common ownership, control or
management between the payor and payee, are not subject to
taxes under this chapter. In this subdivision, “wholly exempt
income”, for-corporations subject to income taxation under
this chapter, also includes interest on obligations of the
United States. In this subdivision, ‘“wholly exempt income”
does not include income excludable, not recognized, exempt
or deductible under specific provisions of this chapter. If-any
expense or amount otherwise deductible is indirectly related
both to wholly exempt income or loss and to other income or
loss, a reasonable proportion of the expensé or amount shall
be allocated to each type of income or loss, in light of all the
facts and circumstances.

10. The value of incentive stock options, as defined in
section 422A of the internal revenue code as amended to
December 31, 1985, . .

11. Expenses allowable under section 274 of the internal
revenue code with respect to an activity, except admissions to
an organized athletic event or other public event or perform-
ance that takes place in Wisconsin, that is of the type
generally considered to constitute entertainment, amusement
or recreation, or with respect to a facility used in connection
with those activities, except to the extent that food, beverage
and facility expenses are allowed as a deduction under subd.
13. :

‘12. Business gifts allowable as a deduction under section
274 of the internal revenue code, except for gifts of Wisconsin
agricultural commodities, as defined under s. 96.01 (3), made
directly or indirectly to any individual to the extent that those
gifts of Wisconsin agricultural commodities when added-to
prior expenses of the taxpayer for gifts of Wisconsin agricul-
tural commodities made to that individual during the same
taxable year do not exceed $15.

13. All business meal expenses allowable under section 274
of the internal revenue code that are not incurred in a clear
business setting, and 50% of the excess, including tax and
gratuities, over $25 times the number of persons participating
in the meal, except expenses for food and beverages furnished
primarily for employes on the taxpayer’s premises.

14. Business travel expenses allowable under section 162,
212 or 274 of the intérnal revenue code for trips lasting one
year or more in one city.
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15. Business travel expenses allowable under section 162,
212 or 274 of the internal revenue code for travel by luxury
water transportation in excess of otherwise available business
transportation.

16, Travel expenses allowable under section 162, 212 or
274 of the internal revenue code for conventions, meetings or
seminars held on cruise ships and not treated as income.

17. Business travel expenses allowable under section 162,
212 or 274 of the internal revenue code for travel as a form of
education. i

(2a) In lieu of the allowance for deprecxatlon for the
calendar year 1964 or corresponding fiscal year or any later
year the amortization deductions of any emergency facility
provided in section 216 of the revenue act of 1950 (section
124A ‘of the U.S. internal revenue code of 1939) and in
Section 168 of the internal revenue code of 1954, provided
that:

(a) Writien notice of election to take amortization of any
emergency facility under this subsection is filed with the
department of revenue on or before March 15, 1952, or on or
before the filing date of the return for the first taxable year for
which an election under this subsection is made with respect
to such emergency facility. Such notice shall be given on such
forms and in such manner as the department of revenue may
by rule prescribe.

(b) The taxpayer files with the department of revenue at the
‘time of his election under this subsection copies of certificates
of necessity for such emergency facility issued by the appro-
priate federal certifying authority, and such other documents
and data relating thereto as the department of revenue may
by rule require.

(¢) No deduction shall be allowed under this subsection on
other than depreciable property.

(d) In no event shall amortization deductions be permitted
for any period beyond that permitted by section 216 of the
revenue act of 1950 (section 124A of the United States
internal revenue code).

(e) Subsequent to the last amortization deduction of any
emergency facility permissible under this subsection, the
taxpayer shall deduct a reasonable allowance for deprecia-
tion at ordinary and usual rates on such of the depreciable
emergency facilitiés as are continued in use in the business.
The total amount of such depreciation subsequently allow-
able shall be. limited to the- unamomzed balance of such
facilities.

(2b) The remaining cost of any waste treatment p]ant or
pollution abatement equipment installed prior to the calen-
dar year 1969 or corresponding fiscal year pursuant to order,
recommendation or approval of the committee on water
pollution, department of health. and social services, city
council, village board or county board pursuant to s. 59.07
(53) or (85), 1971 stats., which plant or equipment was not
fully depreciated or amortized for Wisconsin franchise or
income tax purposes at the end of the 1968 calendar year or
corresponding fiscal year, may be deducted in the calendar
year 1969 or corresponding fiscal year at the election of the
taxpayer. Failure to exercise such election on the 1969 return
shall require continuation of the previous method of deduct-
ing cost of such-property. The cost of all waste treatment or
pollution abatement plant and equipment purchased or con-
structed-in the calendar year 1969 or corresponding fiscal
year -or thereafter pursuant to order, recommendation or
approval of the committee on water pollution, department of
resource development, department of natural resources, de-
partment -of health and social services; city council, village
board, or county board pursuant to s. 59.07 (53) or (85), 1971
stats., may be deducted in the year paid (as defined in s. 71.02
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(1) (e)), may be depreciated, or may be amortized over a
period of 5 years. The deduction election, once made, cannot
be changed.

(a) The taxpayer shall file w1th the department of revenue
at the time of his:election under this subsection copies of
recommendations, orders and approvals issued by the de-
partment of resource development, department of natural
resources, department of health and social services, city
council; village board or county board pursuant to s. 59.07
(53) or (85), 1971 stats., in respect to such waste treatment
plant and pollution abatement equipment.

(b) No deduction shall be allowed under this subsection on
other than depreciable property, except that where wastes are
disposed of through a lagoon process such lagooning costs
may be deducted, depreciated or amortized as provided
herein and the cost of land containing the lagoons may be
deducted, depreciated or amortized as provided herein.

(c) In no event shall the sum of past and current year
deductions be permitted in excess of the cost of the asset
subject to this subsection.

(2c) In Lieu of the ‘allowance for depreciation for any
taxable year or part thereof after December 31, 1952, the
owner may elect the accelerated amortization deduction for
milkhouses purchased, constructed and installed pursuant to
s. Ag 30.03 (12), Wis. Adm. Code, or wells required by law to
conform to the Wisconsin well construction and pump instai-
lation code or by county or municipal ordinance to conform
to the milk ordinance and code recommended by the U.S.
public health service or bulk milk tanks or milk pipe lines,
purchased, constructed or installed, including cost of installa-
tion, on any undepreciated portion of such milkhouse, well,
bulk milk tanks or milk pipe lines computed on an estimated
life of 60 months.

(a) Written notice of election to take amortization of a
milkhouse, well, bulk milk tank or milk pipe line under this
subsection must be filed with the department of revenue with
the taxpayer’s return for the first taxable year for which such
election under this subsection is made in respect to such
milkhouse or well.

*(b) No deduction shall be allowed on other than deprecia-
ble property, nor shall accelerated amortization or deprecia-
tion-and accelerated amortization deductions be permitted in
excess of the cost of the asset subject to this subsection.

(2d) (a) The organizational expenditures of a corporation
may, at the election of the corporation, be treated as deferred
expenses, and such deferred expenses shall be allowed as a
deduction ratably over such period of not less than 60 months
asis'selected by the taxpayer corporation, beginning with the
month in which the corporation begins business.

(b) The term “organizational expenditures” means any

expenditure which:

1. Is incident to the creation of the corporation;

2. Is chargeable to capital account; and

‘3. Is of a character which, if expended incident to the
creation of a corporation having a limited life, would be
amortizable over such life.

(c) The election provided by par. (a) may be made for any
taxable year beginning after December 31, 1969, but only if
made not later than the time prescribed by law for filing the
return for the taxable year, including extensions thereof, in
which the taxpayer begins business. The period so elected
shall be adhered to in computing the taxable income of the
corporation, for the-taxable year for which the election is
made and all subsequent taxable years. The election shall
apply only with respect to expenditures paid or incurred on or
after February 19, 1970.
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(2e) (a) Any trademark or trade name expenditure paid or
incurred during a taxable year beginning after December 31,
1969, may, at the election of the taxpayer, be treated as a
deferred expense. In computing taxable income, all expendi-
tures paid or incurred during the taxable year which are so
treated shall be allowed as a deduction ratably over such
period of not-less than 60 months, beginning with the st
month in the taxable year, as is selected by the taxpayer in
making the election. The expenditures so treated are expendi-
tures properly chargeable to capital account for purposes of s.

71.03 (1) (g). :
(b) For purposes of par. (a), “trademark or trade name
expenditure” means any expenditure which:

- 1. Is directly connected with the acquisition, protection,
expansion, registration (federal, state or foreign), or defense
of a trademark or trade name;

2. Is chargeable to capital account; and

3. Is not part of the consideration paid for a trademark,
trade name, or business.

(c) The election provided by par. (a) shall be made within
the time prescribed by law, including extensions thereof, for
filing the return for the taxable year during which the
expenditure is paid orincurred. The period selected by the
taxpayer under par. (a) with respect to the expenditures paid
or incurred during the taxable year which are treated as
deferred expenses shall be adhered to in computing his
taxable income for the taxable year for which the election is
made and all subsequent years.

‘(2) (a) Research or experimental expenditures paid or
incurred during a taxable year beginning after December 31,
1969, in connection with the taxpayer’s trade or business,
may at the election of the taxpayer, be treated as expenses
which are not chargeable to capital account. The expendi-
tures so treated shall be allowed as a deduction. The election
of this method shall be made within the time prescribed by
law, including extensions thereof, for filing the return for the
taxable year in which the expenditures are paid or incurred
and shall apply to all such expenditures. The method
adopted shall be adhered to in computing taxable income for
the taxable year and for all subsequent taxable years unless,
with the approval of the department of revenue, a change to a
different method is authorized with respect to part or all of
such expenditures.

(b) At the election of the taxpayer, research or experimen-
tal expenditures paid or incurred during a taxable year
beginning after December 31, 1969, in connection with the
taxpayer’s trade or business, chargeable to capital account,
but not chargeable to property of a character which is subject
to amortization, depreciation or depletion, and not treated as
expenses under par. (a), may be treated as deferred expenses
and such deferred expenses shall be allowed as a deduction
ratably over such period of not less than 60 months as is
selected by the taxpayer, beginning with the month in which
the taxpayer first: realizes benefits from the expenditures.
These deferred expenditures are properly chargeable to capi-
tal account under s. 71.03 (1) (g). The election may be made
for any taxable year beginning after' December 31, 1969, but
only if made not later than the time prescribed by law for
filing the return for the taxable year including extensions
thereof. The method so elected, and the period selected by the
taxpayer, shall be adhered to in computing taxable income
for the taxable year for which the election is made and for all
subsequent years uniess, with the approval of the department
of revenue, a change to a different method or to a different
period is authorized with respect to part or all of such
expenditures. The election shall not apply to any expendi-
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tures paid or incurred during any taxable year before the
taxable year for which the taxpayer makes. the election,

(c) This subsection shall not apply to any expenditure paid
or incurred for the purpose of ascertaining the-existence,
location, extent, or quality of any deposit of ore or other
mineral, including oil and gas; or any expenditure for the
acquisition or improvement of land, or for the acquisition or
improvement of property to be used in connection with the
research or experimentation and of a character which is
subject to allowance for depreciation or depletion, but such
depreciation or depletion allowances shall be considered as
expenditures for purposes of this subsection.

(2g) (a) The cost of the following described property may
be deducted in the year paid as defined in s. 71.02 (1) (¢), may
be depreciated, or may be amortized over a period of 5 years:
All property purchased or constructed as a waste treatment
facility utilized for the treatment of industrial wastes as
defined in s. 144.01 (5), or air contaminants as defined in s.
144.30 (1) but not for other wastes as defined in s. 144.01 (8)
and approved by the department of revenue under s. 70.11
(21) (a) for the purpose of abating or eliminating pollution of

surface waters, the air or waters of the state. The deduction

election, once made, cannot be changed, and it may be
claimed beginning with the month following the month in
which the facility is completed or acquired, or with the
succeeding taxable year.

(b) No deduction shall be allowed under this subsection on
other than depreciable property, except that where wastes are
disposed of through a lagoon process such lagooning costs
may be deducted, depreciated or amortized as provided in
this subsection and the cost of land containing the lagoons
may be deducted, depreciated or amortized as provided in
this subsection.

() Subsection (2b) applies to all property purchased prior
to July 31, 1975, or purchased and-constructed in fulfillment
of a written construction contract or formal written bid,
which contract was entered into or which bid was made prior
to July 31, 1975.

(3) Taxes other than special improvement taxes paid
during the year upon the business or property from which the
income taxed is derived, including therein taxes imposed by
this state as income taxes, and taxes on all real property which
is owned and held for business purposes whether income
producing or not. Income taxes imposed by this state shall
accrue for the purpose of this subséction only in the year in
which such taxes are assessed. Sales and use taxes paid during
the taxable year which under s.-71.043 (2) and (3) may be used
to reduce a corporation’s income or franchise tax and sales
and use taxes paid on items required to be capitalized are not
deductible from gross income. Income, excess profits, war
profits and capital stock taxes imposed by the federal govern-
ment are not deductible from gross income.. Real property
taxes that are related to a definite period of time may be
accrued ratably over that period by accrual basis taxpayers,
and the windfall profit tax under section 4986 of the internal
revenue code is not deductible from gross income. Taxes
imposed by this or any other state or the District of Columbia
on or measured by all or a portion of net income, gross
income; gross receipts or capital stock are not deductible.
However; gross receipts taxes assessed in lieu of property
taxes, the license fee imposed under s. 76.28 and the tax
imposed under s. 70.375 are deductible from gross income.

~(4) Dividends received, as provided under pars. (a) and (b).
If both pars. (a) and (b) apply to dividends received from the
same corporation, those dividends may be deducted under
only one of those paragraphs. .
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" (a) Dividends, except stock dividends not taxable under s.
71.305, received from any corporation conforming to all of
the requirements of this subsection. The corporation must
have filed income tax returns as required by law, the income
of the corporation must have been subject to the income tax
law of this state, and the dividend must not have been
deductible for tax purposes from the gross income of the
corporation. The principal business of the corporation must
be attributable to Wisconsin, and for the purpose of this
subsection any corporation shall be considered as having its
principal business attributable to Wisconsin only if 50% or
more of the entire net income or loss of the corporation after
adjustment for tax purposes (for the year preceding the
payment of the dividends) was uséd in computmg the taxable
income under this chapter.

(b) For taxable year 1983 50%, and for taxable year 1984
75%, of the amount of cash dividends received during the
year from a corporation with respect to its common stock if
the corporation receiving the dividends owned directly or
indirectly during the entire income year at least 80% of the
total combined voting stock of the payor corporation. For
taxable year 1985 and thereafter, the cash dividends received
during the year from a corporation with respect to its
common stock if the corporation receiving the dividends
owned directly or indirectly during the entire income year at
least 80% of the total combined voting stock of the payor

-corporation.

(c) In pars. (a) and (b), “dividends received” means gross
dividends received minus taxes on those dividends paid to a
foreign nation and claimed as a deduction under this chapter.

(5) (a) Charitable contributions, as defined in par. (d),
payment of which is made within the year, to an amount not
in excess of 5 per cent of the taxpayer’s net income of the
calendar or ﬁscal year as computed without the benefit of this
'section.

(b) In the case of a corporation reporting its taxable
income -on the accrual basis, if 1. the board of directors

“authorizes a charitable contribution during any taxable year,
and 2. payment of such contribution is made after the close of
such taxable year and on or before the fifteenth day of the
third month-following the close of such taxable year, then the
taxpayer may elect to treat such contribution as paid during
siich taxable year. The election may be made only at the time
of the filing of the return for such taxable year, and shall be
signified in such manner as the department of revenue may by
rule or instruction prescribe.

- (c) Any charitable contribution made by a corporationina

-taxable year beginning after December 31, 1954, in excess of

the amount deductible in such year under the 5 per cent
limitation, shall be deductible in each of the 2 succeeding
taxable vears in order of time, but only to the extent of the
Jesser-of the 2 following amounts: 1. the excess of the
maximum amount deductible for such succeeding taxable
year under the 5 per cent limitation over the contributions
made in such year; and 2. in the case of the first succeeding
taxable year, the amount of such excess contribution, and in

“the case of the second succeeding taxable year the portion of
such excess contribution not deductible in the first succeeding
taxable year.

(d) For purposes-of this section, the term “charitable

contribution” means.a contribution or gift to or for the use

1 The state or any pohtlcal subdivision thereof, but only if
the contribution or glft is made for exclusively public
purposes.

2. A’ corporation, trust or community chest, fund or
foundation, organized and operated exclusively for religious,
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charitable, scientific, literary or educational purposes or for
the prevention of cruelty to children or animals, no part of the
net earnings of which inures to the benefit of any private
shareholder or individual.

3. A post or organization of war veterans, or an auxiliary
unit or society of, or trust or foundation for, any such post or
organization organized in the United States or any of its
possessions, and no part of the net earnings of which inures to
the benefit of any private shareholder or individual.

4. A cemetery company owned and operated exclusively
for the benefit of its members, or any corporation chartered
solely for burial purposes as a.cemetery corporation and not
permitted by its charter to engage in any business not
necessarily incident to that purpose, if the company or
corporation is not operated for profit and no part of the net
earnings of the company or corporation inures to the benefit
of any private shareholder or individual.

7. Any police officers’ relief association organized under s.
213.11 or fire fighters’ relief association organized under s.
213.10. Under this subdivision contributions include contri-
butions and donations, and other funds raised through the
activities of such associations for the relief of surviving
spouses and orphans.

(e) If the contribution is other than money, the basis for the
calculation of the amount thereof shall be the fair market
value of the property at the time of the contribution, except
that if the basis of the property was deducted pursuant to sub,
(7) or charged down or off and deducted pursuant to sub. (8)

- or the property was depreciable, amortizable or depletable,

such fair market value shall be reduced by the lesser of 1) the
amount which would have been treated (but was not actually
treated) as gain if the property contributed had been sold at
its fair market value determined at the time of such contribu-
tion, or 2) the amount of depreciation, amortization, write-
off or depletion to-the extent allowed as deductions in
computing taxable income under all Wisconsin franchise and
income tax laws and which resulted in a tax benefit, but not
less than the amount allowable under all Wisconsin franchise
and income tax laws.

- (6m) Contributions to the commumty development fi-
nance' autbority under s. 233.03, mmus any credit received
under s. 71.09 (12m).

(6) Amounts contributed for the given period to the
unemployment reserve fund established in s. 108.16, but not
the amounts paid out of said fund.

(7) Losses actnally sustained within the year and not
compensated by insurance or otherwise, provided that no loss
resulting from the operation of business conducted without
the state, or the ownership of property located without the
state, may be allowed as a deduction, and provided further
that no loss may be allowed on the sale of property purchased
and held for pleasure or recreation and which was not
acquired or used for profit, but this proviso shall not be
construed to exclude losses due to theft or to the destruction
of property by fire, flood or other casualty. No deduction
shall be allowed under this subsection for any loss claimed to
have been sustained in any sale or other disposition of shares
of stock or securities where it appears that within 30 days
before or after the date of such sale or other disposition the
taxpayer has acquired (otherwise than by bequest or inheri-
tance) or has entered into a contract or option to acquire
substantially identical property, and the property so acquired
is held by the taxpayer for any period after such sale or other
disposition.  Reserves for contingent losses or liabilities shall
not be deducted.

(7a) (a) No deduction shall be allowed in respect to losses
from sales or exchanges of property (other than losses in cases
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of distributions in corporate liquidations) directly or indi-
rectly between persons specified in par. (b) 1, 2, 3 or 4.

(b) The persons referred to in par. (a) are:

1. An individual and a corporation more than 50 per cent
in value of the outstanding stock of which is owned, directly
or indirectly, by or for such individual; ,

2. Two corporations more than 50 per cent in value of the
outstanding stock of each of which is owned, directly or
indirectly, by or for the same individual, if either of such
corporations, with respect to the taxable year of the corpora-
tion preceding the date of the sale or exchange was, under the
federal internal revenue code, a personal holding company or
a foreign personal holding company;

3. A fiduciary of a trust and a corporation mere than 50
per cent in value of the outstanding stock of which is owned,
directly or indirectly, by or for the trust or by or for a person
who is grantor of the trust;

4. A person and an organization whose income is exempt
under s. 71.01 (3) (a) and which is controlled directly or
indirectly by such person.

(7m) No deduction shall be allowed for losses from the sale
or other disposition of assets the gain from which would be
wholly exempt as described in sub. (2) (b) 9 if the assets were
sold or-otherwise disposed of at a gain.

(8) The amount any asset has been charged down or off by
any corporation upon the demand or order of any state or
federal regulatory authority, body, agency or commission
having power to make such demand or order, or by the
examining committee of any state bank in accordance with s.
221.09, provided all the requirements of this subsection have
been. complied with: the corporation must elect to make
deduction under this subsection by claiming a charge downor
write-off of such asset, in an amount consistent with the terms
of the demand or order, in its return covering the first income
year in which the charge down or write-off is demanded or
ordered. When a-demand or order affects a charge down or
write-off of more than one asset, an election to claim the
charge down or write-off of one such asset shall be deemed an
election to claim the charge down or write-off of all assets
affected by such demand or order. An election to claim or not
claim a deduction under this subsection with respect to any
such order shall be irrevocable. No deduction allowed
hereunder shall exceed the amount which would have been
deductible had the asset been sold for an-amount equal to the
value to which it is written down. The amount of any
deduction allowed hereunder shall reduce the cost or other
basis of any such asset, and any amount recovered with
respect to such an asset which exceeds the adjusted cost or
basis shall be reported as income in the year in which received
or accrued, depending. on the method of accounting em-
ployed by the taxpayer.

(9) (a) Savings and loan associations, mutual loan corpora-
tions, mutual savings banks, and credit unions may deduct
amounts paid to, or credited to-the accounts of depositors or
holders of accounts as dividends or earnings on their deposits
or withdrawable accounts, if such amounts paid or credited
are withdrawable .on demand subject only to customary
notice of intention to withdraw.

(b) Savings and loan associations, mutual savings banks,
production credit associations and credit unions may make a
deduction for a reasonable addition to reserve for bad debts
of 2/3 of such sums-as they are required:to allocate to their
loss reserves pursuant to statutory provisions or rules and
regulatlons or orders of any state or federal govemmental
supervisory authorities.

-(10) Amounts distributed to patrons in any year, in pro-
portion to their patronage of the same year, by any corpora-
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tion, joint stock company or association doing business on a
cooperative basis (hereinafter called ‘“‘company’), whether
organized under ch. 185 or otherwise, shall be returned as
income or-receipts by said corporate patrons but may be
deducted by such company as cost, purchase price or refunds;
but no such deduction shall be made for amounts distributed
to the stockholders or owners of such company in proportion
to their stock or ownership, nor for amounts retained by such
company and subject to distribution in proportion to stock or
ownership as distinguished from patronage.

(11) Amounts expended for the purchase of seeds and tree
plants for planting, and for preparing land for planting and
for planting and caring for, maintenance and fire protection
of forest crops on forest croplands and managed forest land
under ch. 77, but the taxpayer may elect to defer the deduc-
tion of such amounts until the crop or the property, or any
portion thereof, is sold or disposed of; except that the method
so elected must be followed without change; and notice of the
election .of such method must be given to the assessing
authority that such election is made.

(12) In computing net income no deduction shall be
allowed under this section for wages, salaries, bonuses,
interest or other expenses:

(a)If such items of deduction are not paid within the
taxable year-or by the fifteenth day of the third month-after
the close thereof; and

(b) If, by reason of the method of accounting of the person
to whom the payment is to be made, the amount thereof is
not, unless actually received, includable in the gross income
of such person for the taxable year in which or with which the
taxable year of the taxpayer ends; and

(c) If, at the close of the taxable year of the taxpayer or at
any time within 2 1/2 months thereafter, the person to whom
the payment is to be made was an officer of such taxpayer
corporation or was the owner, directly or indirectly, of more
than 20 per cent of its outstanding voting stock.

(d) No deduction shall be disallowed under this subsection
if the item would not be includable in the Wisconsin taxable
income of the creditor even if received in the taxable year or
within 2 1/2 months after the close thereof. _

(e)If a deduction, which is otherwise properly accruable, is
disallowed pursuant to the application of pars. (a), (b) and
(¢), such deduction shall be allowed for the same item in any
subsequent year when actually paid.

(f) If those items are paid or given to an entertainer or an
entertainment corporation, unless the payer corporation es-
tablishes to the satisfaction of the department that it has
complied with ss. 71.10 (18) (am), 71.19 (3) (b) and 71.20 (23)
and (24).

(13) - (a) With respect to the calendar year 1964 and
corresponding fiscal years and thereafter, as a depreciation
deduction a reasonable allowance for the exhaustion, wear
and tear (including a reasonable allowance for obsolescence):

1. Of property used in the trade or business, or

2. Of property held for the production of income.

“(b) The term “‘reasonable allowance” as used in par. (a)
includes (but is not limited to) an allowance computed in
accordance with rules prescribed by the department of reve-
nue, under any of the following methods:

1. The straight line method,

2. The declining balance method, using a rate not exceed-
ing twice the rate which would have been used had the annual
allowance been computed under the method described in
subd. 1, .

3, The sum of the years digits method, and

4. Any other consistent method productive of an annual
allowance which, when added to all allowances for the period
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commencing with the taxpayer’s use of the property and
including the taxable year, does not, during the figst two-
thirds of the useful life of the property, exceed the total of
such allowances which would have been used had such
allowances been computed under the method prescribed in
subd. 2. Nothing in this subsection shall be construed to limit
or reduce an allowance otherwise allowable under par. (a).

(c) Paragraph (b) 2, 3 and 4 shall apply only in the case of
property (other than intangible property) described in par. (a)
with a useful life of 3 years or more:

1. The construction, reconstruction or erection of which is
completed after the end of the taxpayer’s calendar or fiscal
year 1963 and then only to that portion of the basis which is
properly attributable to such construction, reconstruction or
erection after the end of the taxpayer’s calendar or fiscal year
1963, or

2. Acquired after the end of the taxpayer’s calendar or
fiscal year 1963, if the original use of such property com-
mences with the taxpayer and commences after such date.

‘- (d) Where, under rules prescribed by the department of
revenue, the taxpayer and the department have, after August
15, 1963 entered into an agreement in writing specifically
dealing with the useful life and rate of depreciation of any
property, the rate so agreed upon shall be binding on both the
taxpayer and the department in the absence of facts or
circumstances not taken into consideration in the adoption of
such agreement. The responsibility of establishing the exis-
tence of such facts and circumstances shall rest with the party
initiating the modification. Any change in the agreed rate
and useful life specified in the agreement shall not be effective
for taxable years before the taxable year in which notice in
writing by certified mail or registered mail is served by the
party to the agreement initiating such change.

" (e)In the absence of an agreement under par. (d) contain-
ing a provision to the contrary, a taxpayer may at any time
elect in accordance with rules prescribed by the department to
change from the method of depreciation described in par. (b)
2 to the method described in par. (b) 1.

(f) Under rules prescribed by the secretary, a taxpayer may
for purposes of computing the allowance under par. (a) with
respect to personal property, reduce the amount taken into
account as salvage value by an amount which does not exceed
10 per cent of the basis of such property (as determined under
par. (g) as of the time as of which such salvage value is
required to be determined). For purposes of this paragraph

the term. “‘personal property” means depreciable personal
‘property (other than livestock) with a useful life of 3 years or
more.

(g) The basis on which exhaustion, wear and tear and
obsolescence shall be allowed in respect to any property shall
be the Wisconsin income tax cost of such property, as
determined by s. 71.03 (1) (g) and other provisions of this
chapter, insofar as applicable.

(14) (2) In the case of property to whxch this subsection
applies the term “reasonable allowance™ as used in sub. (13)
may, at the election of the taxpayer, include an allowance, for
the first taxable year for which a deduction is allowable under
sub. (13) to the taxpayer with respect to such property, of 20
per cent of the cost of such property.

- (b) If in any taxable year the cost of property to which this
provision applies with respect to which the taxpayer may elect
.an allowance under par. (a) for such taxable year exceeds
$10,000, then par. (a) shall apply with respect to those items
selected by the taxpayer, but only to the extent of an
aggregate cost of $10,000.

(c) 1. The election under this subsection for any taxable

year shall be made within the time prescribed by law (includ-
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ing extensions thereof) for filing the return for such taxable
year. The election shall be made in such manner as the
department by rule prescribes.

2. Any election made under this section may not be
revoked except with the consent of the secretary of revenue or
his delegate.

(d) 1. For purposes of this subsection the term “property to
which this subsection applies” means tangible personal
property:

a. Of a character subject to the allowance for depreciation
under sub. (13).

b. Acquired by purchase after December 31, 1963 or after
the taxpayer’s corresponding fiscal year for use in trade or
business or for holding for production of income.

"¢. With a useful life (determined at the time of such
acquisition) of 6 years or more.

2. For purposes of subd. I the term “purchase” means any
acquisition of property, but only if

a. The property is not acquired by one member of an
affiliated group from another member of the same affiliated
group, and

b. The basis of the property in the hands of the person
acquiring it is not determined in whole orin part by reference
to the adjusted basis of such property in the hands of the
persons from whom acquired.
~ 3. For purposes of this subsection the cost of property does
not include so much of the basis of such property as is
determined by reference to the basis of other property held at
any time by the person acquiring such property.

4. For purposes of par. (b),

a. All members of an affiliated group shall be treated as
one taxpayer, and

b. The department of revenue shall apportion the dollar
limitation contained in par. (b) among the members of such
affihated group in such manner as it by rule prescribes.

5. For purposes of this subsection, the term “affiliated
group” means one or more chains of includable corporations,
connected through stock ownership with a common parent
corporation which is an includable corporation if stock
possessing more than 50 per cent of the voting power of all

classes ‘of stock and more than 50 per cent of each class of

nonvoting stock of each of the includable corporations
(except the common parent corporation) is owned directly by .
one or more of the other includable corporations and the
common parent corporation owns directly stock possessing
more than 50 per cent of the voting power of all classes of
stock and more than 50 per cént of each class of nonvoting
stock of at least one of the other includable corporations.
The term “stock” as used in this subsection does not include
nonvoting stock which is limited and preferred as to divi-
dends. - As used in this subsection the term ‘“‘includable
corporation” means any corporation except corporations
whose income is exempt from taxation under s. 71.01 (3).

6. In applying sub. (13) (g) the adjustment under s. 71.03
(1) (g) resulting by reason of an election made under this
subsection with respect to any “property”’ to which this
subsection applies shail be made before any other deduction
allowed by sub. (13) (a) is computed.

(15) (2) With the exception of sub. (2b), all provisions of
this section relating to amortization or depreciation of depre-
ciable property by corporations shall terminate as of the close
of each corporation’s 1971 taxable year for all purposes of the
Wisconsin tax on or measured by net income, including but
not limited to subs. (2a), (2c), (13) and (14). Except as
provided under sub. (2) (b) 4, no loss or deduction shall be
allowed to any corporation under sub. (7) or (8), respectively,
with respect to depreciable property in determining net
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income of the 1972 taxable year or taxable years thereafter
unless the loss or deduction is allowed as a deduction under
‘the internal revenue code for federal income tax purposes.
With the exception of pollution abatement plants and equip-
ment, waste treatment facilities and renewable energy re-
source systems deducted, amortized or depreciated under
subs. (2b), (2g) and (16) and except for sub. (2) (b) 4 for all
purposes of the Wisconsin corporation tax on or measured by
net income of the 1972 taxable year and taxable years
thereafter, the amount of depreciation or amortization on
depreciable property allowable as a deduction from gross
- income shall be limited to the amount allowable as a deduc-
tion from gross income under the internal revenue code for
federal income tax purposes, but no deduction for deprecia-
tion or amortization for depreciable property may exceed the
Wisconsin “income tax cost” (basis) of depreciable property.

(b) In this subsection, “internal revenue code’ means such
code as applicable to the determination of net income of the
calendar year 1972 for federal income tax purposes. In
determining the Wisconsin tax on or measured by net income
of any year subsequent to 1972 except for depreciable prop-
erty acquired in taxable year 1981 and . thereafter by the
taxpayers listed under par. (bm) 1 and 2 and except for
depreciable property that is residential real property or, if the
corporation’s Wisconsin gross farm receipts or sales exceeds
$155,000 for taxable year 1986 or for taxable year 1987 or
thereafter exceeds the dollar amount as indexed under s.
71.09.(2) without regard to s. 71.09 (2¢), used in farming, as
defined in section 464 (e) (1) of the internal revenue code, and
acquired in taxable year 1986 and thereafter by any corpora-
tion, in this subsection “internal revenue code” means such
code as applicable to the determination of net income for
such-subsequent year for federal income tax purposes or as
apphcable to determination of net income of 1972 for federal
income tax purposes, at the option of the corporation, except
that for taxable year 1981 and thereafter “internal revenue
code” does not include section 168 (f) (8) of the codé (relating
to a special rule for leases) and except that for property
located outside this state and first placed in service by the
taxpayer on or after January 1, 1983, “internal revenue code”
means that code as amended to December 31, 1980, or the
code as applicable to the determination of net income for
1972, at the option of the corporation. In this paragraph,
“property” means only property owned by the taxpayer.

(bm) In this subsection, for depreciable property acquired
in taxable year 1981 and thereafter “internal revenue code”
means that code in effect on December 31, 1980, for the
following corporations:

1. Corporations defined under ss. 76.02 (4), 1983 stats.,
76.02 (5b) and 76.28 (1) (e) 1, 3 or 4.

2. Corporations defined under s. 76.38 (1) (c) except for
specialized common carriers.

(br) In this subsection, for depreciable property that is
residential real property or used in farming, as defined in
section 464 (¢) 1 of the internal revenue code, and acquired in
taxable year 1986 and thereafter by any corporation “internal
revenue code” means that code in effect on December 31,
1980.

(c) Effective as of the first day of each corporation’s 1972
taxable year and ending with December 31, 1982, the Wiscon-
sin adjusted basis for all depreciable property subject to
depreciation or amortization under the internal revenue code,
except: pollution abatement plants or equipment deducted,
amortized or depreciated pursuant to sub. (2b), shall be
identical to the adjusted basis of such property on such date
for federal income tax purposes under such code. As of the
end of each corporation’s 1971 taxable year, the net differ-
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ence between the Wisconsin and federal adjusted basis of all
depreciable property subject to depreciation or amortization
for federal income tax purposes, except pollution abatement
plants and equipment covered by sub. (2b), shall be aggre-
gated. If the Wisconsin adjusted basis of the aggregate of
such property exceeds the federal adjusted basis of such
aggregate, one-fifth of such difference may be deducted from
gross income to arrive at net income (before apportionment,
if any) for Wisconsin income and franchise tax purposes in
respect of the income year 1972 and the next succeeding 4
income years. If the federal adjusted basis of the aggregate of
such property exceeds the Wisconsin adjusted basis of such
aggregate, the other allowable deductions from gross income
to arrive at net income (before apportionment, if any) shali be
reduced by one-fifth of such difference with respect to the
income year 1972 and each of the next succeeding 4 income
years, and such reduction shall be made regardless of any
disposition made of the underlying depreciable property. If a
corporation is dissolved, or merged into or consolidated with
another corporation before the termination of the 5-year
period, any remaining balance of the net difference between
the Wisconsin and federal adjusted basis of such depreciable
property as of the end of such corporation’s 1971 taxable year
shall be deducted from gross income or used to reduce
otherwise allowable deductions from gross income, as the
case may be, in the year of dissolution, merger or
consolidation.

(d) Adjustments for capital expendltures and changes in
the amount-of depreciation or amortization of depreciable
property, other than pollution abatement plants or equip-
ment deducted, amortized or depreciated pursuant to sub.
(2b), determined for federal income tax purposes by federal
audit or otherwise affecting the net difference between the
Wisconsin and federal adjusted basis of depreciable property
at the end of the 1971 income year shall be reflected for
Wisconsin income and franchise tax purposes by appropriate
adjustments in the 5 amortization years and such adjustments
and changes allowable or required under this subsection
affecting a corporation’s net income of the 1972 taxable year
or taxable years thereafter shall be reflected for Wisconsin
income and franchise tax purposes in the year or years to
which they relate. Additional assessments or refunds may be
made consistent with such adjustments or changes and con-
sistent with this subsection regardless of any hmltatlons
otherw1se applicable to such year or years.

(¢) With respect to depreciable property disposed. of in a
corporation’s taxable year 1973 or thereafter to December 31,
1982, any difference in adjusted basis for purposes of the
federal income tax and the Wisconsin tax on or measured by
netincome, apart from any difference amortized pursuant to
par. (c), shall be taken into account in determining net income
in: the year of disposition. This paragraph applies to any
taxpayers listed under par. (bm) 1 and 2, beginning with the
taxpayer’s taxable year 1973 and ending on December 31,
1980.

(em) For corporations listed under par. (bm) 1 and 2, for
taxable years ending after December 31, 1980, with respect to
the sale, exchange, abandonment or. other disposition of
property in which gain or loss is recognized by the owner of
the property, the Wisconsin adjusted basis of the property
shall be determined under this subsection and under the
applicable provisions of this chapter.

(ep) For all corporations, with respect to the sale, ex-
change, abandonment or other disposition of property that is
residential real property or, subject to the dollar amount
limits in par. (b), used in farming, as defined in section 464 (¢)
(1) of the internal revenue code, and acquired in taxable year
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1986 and thereafter in which gain or loss is recognized by the
owner of the property, the Wisconsin adjusted basis of the
property shall be determined under this subsection and under
the applicable provisions of this chapter.

(er) Commencing January 1, 1983, with respect to the sale,
exchange, abandonment or other disposition of property in
which gain or loss is recognized by the owner of the property,
the Wisconsin adjusted basis of the property shall be deter-
mined under the applicable provisions of this chapter.

~(f) With respect to any corporation which has, in any
taxable year prior to deriving income with a Wisconsin situs
for Wisconsin income or franchise tax purposes, taken depre-
ciation or amortization of depreciable property for federal
income tax purposes, the federal adjusted basis of its depre-
ciable property as of the beginning of the income year in
which such corporation begins operations in this state shall
be the Wisconsin adjusted basis of such property. For
taxable years ending before January 1, 1981, with respect to
any cotpotation listed under par. (bm) 1 and 2 which has, in
any year prior to deriving income with a Wisconsin situs for
Wisconsin income or franchise tax purposes, taken deprecia-
tion or amortization of depreciable property for federal
income tax purposes, the federal adjusted basis of its depre-
iable property as of the beginning of the income year in
which such corporation begins operations in this state shall
be the Wisconsin adjusted basis of such property.

" (fm) For taxable years ending after December 31, 1980,
with respect to any corporation listed under par. (bm) 1 and
2, and with respect to property that is residential real prop-
erty or, subject to the dollar amount limits in par. (b), used in
farming, as defined in section 464 (¢) (1) of the internal
revenue code, and acquired in taxable year 1986 and there-
after by any corporation, that has, in any year before it
derives any income with a Wisconsin situs for Wisconsin
income tax purposes, taken depreciation or amortization of
depreciable property acquired during taxable year 1981 and
thereafter, the Wisconsin adjusted basis of that property, as
of the beginning of the income year in which the corporation
begins operations in this state shall be the adjusted basis that
would have been computed under the depreciation provisions
of the internal revenue code in effect on December 31, 1980.

(fn) For taxable years ending after December 31, 1982,
with respect to any corporation that has, in any year before it
derives any income with a Wisconsin situs for Wisconsin
income ‘or franchise tax purposes, taken depreciation or
amortization of out-of-state depreciable property first placed
it service by the corporation on or after January 1, 1983, the
Wisconsin adjusted basis of that property, as of the beginning
of the incomie year in which the corporation begins opera-
tions-in this state, is the adjusted basis that would have been
compiuted under the depreciation provisions of the internal
revenue code in effect on December 31, 1980.

' (fo) With respect to out-of-state depreciable property first
placed in service by the transferor on or after January 1, 1983,
acquired by the transferee in a transaction in which under this
chapter the adjusted basis of the property in the hands of the
transferor -also ‘applies to the transferee, the Wisconsin ad-
justed: basis of the property at the date of transfer is the
adjusted basis that would have been computed under the
depreciation provisions of the internal revenue code in effect
on December 31, 1980.

(fp) For taxable years ending after December 31, 1982,
with respect to depreciable property, other than mobile
equipment as defined in par. (fq); first placed in service by the
taxpayer on or after January 1, 1983, for which depreciation
has been claimed in computing a taxpayer’s Wisconsin in-
come or franchise tax and which is then transferred into or
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out of this state by the taxpayer, deductible depreciation for
the property after the transfer shall be computed under par.
(b), and the depreciation or amortization allowed in comput-
ing Wisconsin income or franchise tax prior to transfer or
used in determining the property’s Wisconsin adjusted basis
shall be used in computing the property’s Wisconsin adjusted
basis at the date of transfer,

(fq) For purposes of this subsection, mobile equipment

that may move to and from this state, including but not
limited to automobiles, trucks, airplanes, equipment licensed
to operate on public roads and other equipment movable
from job to job, is located in this state if it is licensed or
registered, or required to be licensed or registered, in this
state. If the equipment is not required to be licensed or
registered in any state, it is located in this state if it is in this
state for any portion of a day for at least 50% of the number
of days during the time between the date on which the
equipment is placed in service and the date on which the
taxable year during which the equipment is placed in service
ends. .
(2) With respect to the Wisconsin corporation tax on or
measured by net income of the 1972 taxable year and taxable
years thereafter the special rule of exclusion provided in
section 108 (a) of the internal revenue code shall apply if it
applies for federal income tax purposes, and in such case a
reduction of the basis of property shall be effected for
purposes of such- Wisconsin tax in the same manner and to
the same extent as for federal income tax purposes as pro-
vided in section 1017 of the internal revenue code and the
applicable federal regulations.

(h) Any portion of the purchase price of property which is
treated as interest under section 483 of the internal revenue
code shall be deductible from gross income as interest and
shall reduce the cost basis of the property.

(16) (a) All expenses for designing, constructing, equipping
and installing a renewable energy resource system, as defined
in's. 101.57 (8), 1981 stats., or 16.957 (8), 1985 stats., in this
state which ate incurred on or after April 20, 1977, may be
deducted in the year paid, may be depreciated or may be
amortized over a period of 5 years. Only a renewable energy
resource system which is installed and which is certified in
accordance with the procedure specified in s. 101.57 (3), 1981
stats., or 16.957 (3), 1985 stats., is eligible for this election.
The election, once made, may not be changed and shall be
made on the first tax return filed after the expenses are
incurred. , .

(b) Expenses paid between April 20, 1977, and December
31, 1978, inay be deducted in either the taxable year in which
paid or the next taxable year.

(c) No expenses incurred after the close of a corporation’s
1979 taxable year may be deducted, depreciated or amortized
under par. (a).

(cm) No expenses incurred for alcohol fuel production
systems prior to March 1, 1980 may be deducted, depreciated
or amortized under par. (a).

(d) No expenses may be deducted, depreciated or amor-
tized under this subsection if a credit has been received under
s. 71,09 (12), 1983 stats., or a refund has been received under
s. 101,57, 1981 stats., or 16.957, 1985 stats., for the same
renewable energy resource system.

History: - 1971 ¢. 215; 1973 ¢. 90, 243; 1975 c. 39, 94, 214, 224, 422 1977 ¢
313;1979¢. 1; 1979 c. 34 ss. 885w, 885y, 2102 (25) (b), (39) (g); 1979 c. 221, 329;
1979.¢; 350 ss. 10, 27 (3); 1981 c. 20, 86, 317, 371; 1981 ¢. 390 5. 252; 1983 a, 27
ss. 1203 to 1213r, 2202 (45); 1983 2. 189's. 329 (10), (11), (16); 1983a. 212; 1983
a.’544'5.47 (1); 1985 a. 29 5. 1279 to 1281jm, 3202 (46) (a), (¢), (g); 19852.30s
42; 1985 a. 120, 261.

Interest paid on money used to purchase its own stock is not deductible

since the fact that the stockholder might sell to an outsider is not sufficient to
show that the stock was purchased to realign the corporate structure or was
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related to income production. Hoffman Co. v. Department of Revenue, 51 W
(2d) 220, 186 NW (2d) 228.

Subsrdrarly is.entitled to adopt new method of treating amounts received
from parent for purposes of computing depreciation expense deduction allow-
able under state corgorate franchise tax law, yet utilize ‘'0ld method for pur-
poses of regulation by FCC. Dept. of Revenue v. Wis. Telephone Co. 72 W
(2d) 259, 240 NW (2d) 411,

See note to 71.06, citing Midland Fin. Corp. v. Department of Rev. 116 W
(2d) 40, 341 NW (2d) 397 (1983)

71.041 Contributions to deferred payment plans. Subject
to the limitations of section 404 of the internal revenue code,
contributions to plans that meet the requirements of section
401 of the internal revenue code and that are made on or
before the date on which the employer is required to file a
return under this chapter, including extensions, are deemed to
have been made on the last day of the taxable year for which
that return is filed.
History: 1983 a. 405.

71.042 Tax-option corporations. (1) Beginning with calen-
dar year 1979 or corresponding fiscal year, the amount of net
income for the current year of a tax-option corporation may
be deducted from gross income if the Wisconsin adjusted
gross income reported by all its resident shareholders includes
their proportionate share of the corporation’s net income and
the Wisconsin adjusted . gross income: reported by all its
nonresident shareholders includes their proportionate share
of the corporation’s net income under’s. 71.07 (1) and (2m).
The proportionate share of the net loss of a tax-option
corporation for taxable year 1979 and thereafter shall be
" attributed and made available to shareholders but limited on
a Wisconsin basis as prescribed by section 1374 (c) (2) of the
internal revenue code. Net operating losses of the corpora-
tion to the extent attributed or made available to a share-
holder may not be used by the corporatron for further tax
benefit.
{2) It is the intent of thrs section and other sections relating
to the treatment of tax-option corporations and their share-

holders to prevent the double inclusion or ormss1on of any

item of income, deduction or basis.
‘History: 1979 ¢. 1, 34,

71.043 Reduction of fax. (1) The tax imposed upon or
measured by corporation net income of the taxable year 1972
pursuant to-s. 71.01 (1) or (2) may be reduced by an amount
equal'to so much of the sales and use tax under ch.-77 paid by
the corporatlon in such taxable year on fuel and electrxcrty
consumed in manufacturing tangible personal property in
“this state as was paid on fuel and electricity costs in excess of
2% of the cost of manufacturmg within this state as deter-
mined pursuant to s. 71.07 (2) (b), 1969 stats. Such deduction
may not exceed 50% of the tax computed ‘without such
reduction. - :

" (2) The tax 1mposed upon or measured by corporatlon net
income of the taxable year 1973 and subsequent taxable years
pursuant to.s. 71.01 (1) or (2) may be reduced by an amount
equal to the salés and use tax under ch. 77 paid by the

corpOration in such taxable year on fuel and electricity

consumed in manufacturing tangrble personal property in
this state. ;

(3) if any corporatlon in any year is entltled to a credit
under this section, such credit, to the extent not offset by the
tax liability of the same year may-be offset against the tax
liability of the subsequent year, and if not completely offset

by the tax liability of such year, the remainder of such credit’

may be offset against the tax liability of the following year. A
¢redit under sub. (2) may - be carried forward and offset
against tax lability in the next succeeding 15 years.

() In this section:
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(2) “*Sales and use tax under ch. 77 paid by the corpora-
tion” includes use taxes paid directly by the corporation and
sales and use taxes paid by the corporation’s supplier and
passed on to the corporation whether separately stated on the
invoice or included in the total price.
(b) “Manufacturing” has the meaning designated in s.

77.51 7).
History: 1971 c. 125,211; l973c 90;1983 a. 1895329 (12); 1983 a. 544 5.
47 (1); 1985 a. 29.
Sole shareholder of ‘tax-option: corporation was allowed to claim credit
under (2) on personal income tax return. Department of Revenue v. Gordon,
127 W'(2d) 71, 377 NW (2d) 212 (Ct. App. 1985).

71.045 Allowability of certain deductions. No‘deduction
shall be allowable at anytime to the employer corporation, or
to a parent or subsidiary corporation of such corporation, or
a ‘corporation issuing or assuming a stock option in a
transaction to which section 425 (2) of the internal revenue
code applies, if the stock option was exercised on or after June
30, 1965, by an individual in a transfer in respect of which the
requirements of section 422 (a), 423 (a) or 424 (a) of the
internal revenue code were met; and no amount other than
the price paid under the option shall be considered as received
by any of such corporations for the share so transferred. If
the transfer of a share of stock to an individual pursuant to
his exercise of an option would otherwise meet the require-
ments of section 422 (a), 423 (a) or 424 (a) of the internal
revenue code except that there is a failure to meet any of the
holding period requirements of section 422 (a) (1), 423 (a) (1)
or-424 (a) (1), then any deduction from the income of the
employer corporation for the taxable year in which such
exercise occurred attributable to such disposition, shall be
treated as a deduction from income of the taxable year of
such - employer corporation in which such drsposmon
occurred.

71.046 - Depletion; certain mines producing ores of lead,
zinc, copper or other metals. (1) In licu of depletion based on

cost, there shall be allowed mines, which have a gross income
from sales of ore or ore products in calendar year 1976 or the
corresponding fiscal year of at least $100,000, and which are
owned by corporations producmg otres of lead, zinc, copper
or other metals except 1ron, but mcludrng sulfur and- iron
resulting from the processing of lead, zinc, copper or other
metals except iron, or mills fimshmg the products of such
mines for the smelter, or smelters located in Wisconsin
processmg the products of the lead, zinc, copper or other
metal mines, except iron mines, or mills the following allow-
ance for depletion:

(a) On the first $100,000 of gross income from sales of ore
or ore products.or any part thereof, 15 per cent;

(b) On the second $100,000.of gross income from sales of
ore or ore products or any part thereof, 10 per cent;

(c) On the third $100,000 of gross income from sales of ore
or ore products or any part thereof, 5 per-cent;

(d)Onall gross income from sales of ore or ore products in
excess-of $300,000, 3 per cent.

‘(1m) For taxes paid for calendar year 1977 or the corre-
sponding fiscal year, a depletion allowance shall be allowed
as a deduction which is 90% of the amount computed under
sub. (1). The percent of the amount computed under sub. (1)
which shall be allowed as a deduction shall be reduced 10
percentage points each year for the 9 succeeding years after
calendar year 1977 or the conespondmg fiscal year until the
amount deducted shall be zero,

(2) In no case shall the depletion allowance provided in
sub. (1) for taxes paid for calendar year 1977 or the corre-
sponding fiscal year be in excess of 45% of net income as
computed under this chapter without the benefit of the
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depletion allowance provided by this section. The maximum
percentage of net income allowed as a depletion allowance
under this section shall be reduced 5 percentage points each
year for the 9 succeeding years after calendar year 1977 or the
corresponding fiscal year until the maximum percentage of
net income ‘allowed as a deduction shall be zero.
~ (3) In.computing depletlon allowance there shall be first
deducted from gross income all sums paid for rents or
royalties, or for the purchase of crude ore or concentrates.
(4) When depletion allowance is taken as a deduction
pursuant to this section the savings in tax due to such
depletion allowance shall be used by the taxpayer in prospect-
ing for-ore in Wisconsin, and proof thereof duly verified shall
be furnished the department of revenue.
(5) This section is effective until January 1, 1988.
_History: 1977 ¢. 31; 1979 ¢. 90.
NOTE: Chapter 31, laws of 1977, repeals this section effective January 1,
1988.

71.047 Depletion, mines producing low-grade iron ore. (1)
(a) Corporations having a gross income of at least $100,000 in
calendar year 1976 or the corresponding fiscal year from the
mining of Jow-grade iron ore in this state may deduct, in lieu
of depletion based upon cost of such ore, percentage deple-
tion in the amount of 15% of the gross income from mining of
such low-grade iron ore after first deducting from such gross
income all sums paid for rents or royalties. For taxes paid for
calendar year 1977 or the corresponding fiscal year, a deple-
tion allowance shall be allowed as a deduction which is 90%
of the amount of depletion allowance for 1976. The amount
computed under this paragraph which shall be allowed as a
deduction shall be reduced 10 percentage points each year for
the 9 succeeding years after calendar year 1977 or the
corresponding fiscal year until the amount deducted shall be
Zero,

(b) For taxes paid for calendar year 1977 or the corre-
sponding fiscal year, the allowance provided in par. (a) shall
not exceed 45% of the taxpayer’s taxable income from such
mining computed under this chapter without the allowance
for depletion provxded by this section. The maximum per-
centage of netincome allowed as a depletion allowance under
this paragraph shall be reduced 5 percentage points each year
for the 9 succeeding years after calendar year 1977 or the
correspondmg fiscal year until the maximum percentage of
net income allowed as a deduction shall be zero.

(2) As used in this section:

(2) “Low-grade iron ore” means such ore as defined in s.
70.93 (1); 1975 stats.

(b) “Mining” includes not meiely the extraction of low-
grade iron ore from the ground (including extraction from the
waste or residue of prior mining), but also the following
treatment processes (and physical or chemical treatment
processes necessary or incidental thereto): crushing, grinding,
sorting, concentrating, agglomerating (by sintering, pelletiz-
ing, or other means), and substantially equivalent processes
to -bring to shlppmg grade and form, and loading for
shipment.

(3) This section is effective until January 1, 1988.

History:* 1977 ¢. 31,447; 1979 c. 90.
NOTE: Chapter 31, laws of 1977, repeals this section effective January 1,

1988.

71.05 Modifications, transitional adjustments and elec-
tion of deductions for natural persons and fiduciaries. (1)
MobiFicATIONS. Some of the modifications referred to in s.
71.02 (2) (i), (§) and (mb) are:

a

(I)The amount of any interest, less related -expenses,
excluded solely by reason of section 103 of the internal
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revenue code (relating to interest received on state and
municipal obligations and on volunteer fire department and
mass transit obligations).

3. Losses not allocable or apportionable to this state under
s. 71.07.

4. Any amount deducted as a capital loss carry-over from.
any taxable year prior to the 1965 taxable year.

7. Moving expenses incurred to move from this state.

8. The amount of any lump sum distribution taxable under
section 402 (¢) (1) of the internal revenue code (relating to
distributions from employe benefit plans).

9. Any amount deducted as a capital loss carry-over from
any taxable year prior to the 1975 taxable year if the capital
asset” which ‘ generated the loss had a-situs outside of
Wisconsin.

10. Any amount received in taxable year 1979 or thereafter
by a Wisconsin resident shareholder as a proportionate share
of the earnings and profits of a tax-option corporation which
was accumulated prior to the beginning of its 1979 taxable
year: and not considéred a dividend when received under
section 1375(d) 1 of the internal revenue code.

14, Any amount deducted under section 170 (i) of the
internal revenue code (relating to the deduction of charitable
contributions by individuals who do not itemize deductions).

15. Wages paid to an entertainer or entertainment corpora-
tion unless the taxpayer complies with ss. 71.10 (18) (am),
71.19 (3) (b) and 71.20 (23) and (24).

17. Any amount deducted under section 221 of the internal
revenue code (relating to the deduction for 2-earner married
couples). ,

.22. Any amount exciuded from adjusted gross income
under section 641 (¢) (1) of the internal revenue code (relating
to gain on the sale of any property by a trust within 2 years of
acquisition).

26. Combmed net losses, exclusive of net gains, for the
taxable year, from businesses, from rents, from partnerships,
from S corporations, from estates or from trusts, under
section 165 of the internal revenue code, except losses allow-
able under sections 1211 and 1231 of the internal revenue
code, otherwise includable in calculating Wisconsin income if
those losses are incurred in the operation of a farming
business, as defined in section 464 (e) 1 of the internal revenue
code to the extent-that those combined net losses exceed
$20,000 if nonfarm Wisconsin adjusted gross income exceeds
$55,000 but does not exceed $75,000, exceed $17,500 if
nonfarm Wisconsin adjusted gross income exceeds $75,000
biit does not exceed $100,000, exceed $15,000 if nonfarm
Wisconsin adjusted gross income exceeds $100,000 but does
not exceed $150,000, exceed $12,500 if nonfarm Wisconsin
adjusted gross income exceeds $150,000 but does not exceed
$200,000, exceed $10,000 if nonfarm Wisconsin adjusted
gross income exceeds $200,000 but does not exceed $250,000,
exceed $7,500 if nonfarm Wisconsin adjusted gross income
exceeds $250,000 but does not exceed $300,000, exceed $5,000
if nonfarm Wisconsin adjusted gross -income exceeds
$300,000 but does not exceed $400,000 and exceed $0 if
nonfarm adjusted gross income exceeds $400,000, except that
the amounts. applicable to married persons filing separately
are 50% of the amounts specified in this subdivision and
except that, beginning with taxable year 1987, the dollar
amotnts of nonfarm Wisconsin adjusted gross income, in-
cluding the amounts applicable to married persons filing
separately, shall be indexed under s. 71.09 (2) without regard
fors. 71.09 (2¢) and except that for thatindexing the amounts
applicable to married persons filing separately shall be set at
50% of the amounts applicable to other persons.

27. Expenses as follows:
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a. Expenses allowable under section 274 of the internal
revenue code with respect to an activity, except admissions to
an organized athletic event or other public event or perform-
ance that takes place in Wisconsin, that is of the type
generally considered to constitute entertainment, amusement
or recreation, or with respect to a facility used in connection
with those activities, except to the extent that food, beverage
and facility expenses are allowed as a deduction under subd.
27. c.

c. All business meal expenses allowable under section 274
of the internal revenue code that are not incurred in a clear
business setting, and 50% of the excess, including tax and
gratuities, over $25 times the number of persons participating
in the meal, except expenses for food and beverages furnished
primarily for employes on the taxpayer’s premises.

d. Business travel expenses allowable under section 162,
212 or 274 of the internal revenue code for trips lasting one
year or more in.one city. ‘

e.. Business travel expenses allowable under section 162,
212 or 274 of the internal revenue code for travel by luxury
water transportation in excess of otherwise available business
transportation.

f. Travel expenses allowable under section 162, 212 or 274
of the internal revenue code for.conventions, meetings. or
seminars held on cruise ships and not treated as income.

g. Business travel expenses allowable under section 162,
212 or 274 of the internal revenue code for travel as a form of
education.

(b) Subtract, to the extent included in federal taxable or
adjusted gross income:

1. The amount of any interest or dividend income, less

related expenses, which is by federal law exempt from taxa-
tion by this state.

3. Net income not allocated or apportioned to this state
under s. 71.07.

4. Any other amount not subject to taxation under this
chapter, less any amount allocable thereto which has been
deducted in the computation of federal taxable or adjusted
gross income.

8m. Disability payments to the extent those payments are
excludable under section 105 (d) of the internal revenue code
as it existed immediately prior to its repeal in 1983 by section
122 (b) of P.L. 98-21.

11. Any amourits that are recoveries of federal itemized
deductions for which no tax benefit was received for Wiscon-
sin purposes.

12. The amount of net capital gains on small business stock
otherwise subject to the tax under s. 71.01 (1) if the taxpayer
has not acqulred the stock by gift and submits with the
taxpayer’s return a.copy of the certification under's. 71.02 (2)
(fr) (intro.).

(c) Add or subtract,.as appropriate, any transitional ad-
justments computed under sub. (2).

(d) 1. The-cartry back of losses to reduce i income of prior
years shall not be permitted. There shall be added any
amount deducted as a federal net operating loss carry-over
and ‘there shall be subtracted for the first taxable year for
which 'the subtraction may be made any Wisconsin net
operating loss carry-forward allowable under subd. 2 in an
amount not in excess ‘of ' the Wisconsin taxable income
computed before the deduction of the Wisconsin net operat-
ing loss-carry-forward.

2. A Wisconsin net operating loss may be carried forward
against Wisconsin taxable incomes of the next 15 taxable
years to the extent not offset against other income of the year
of loss and to the extent not offset against Wisconsin modi-
fied taxable income of any year between the loss year and the
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taxable year for which the loss carry-forward is claimed. In
this subdivision, “Wisconsin modified taxable income”
means income as prescribed in-s. 71.02 (2) (me) with the
following exceptions: a net operating loss deduction or offset
for the loss year or any taxable year thereafter is not allowed,
the deduction for long-term capital gains under section 1202
of the internal revenue code is not allowed, the amount
deductible for losses from sales or exchanges of capital assets
may not exceed the amount includable in income for gains
from sales or exchanges of -capital assets and “Wisconsin
modified taxable income” may not be less than zero.

(e) In determining Wisconsin adjusted gross income or
Wisconsin taxable income of a partner, any applicable modi-
fication described in this section which relates to an item of
partnership income, gain, loss or deduction shall be made in
accordance with the partner’s distributive share, for federal
income tax purposes, of the item to which the modification
relates. Where a partner’s distributive share of any such item
is not required to be taken into account separately for federal
income tax purposes orthe modification relates to no ascer-
tainable item of the partnership income of the current year,
each partner’s share of such modification shall be propor-
tional to his distributive share for federal income tax pur-
poses: of partnership taxable income or loss generally.

(f) Add to or subtract from federal adjusted gross income,
as appropriate: -

1. Any amounts excluded or included therein solély by
reason of subchapter R (proprietorships or partnerships
electing to be taxed as corpor atlons) of the internal revenue
code.-

2. Any amount affecting the computatlon of a share-
holder’s federal adjusted gross income for taxable year 1979
under section 1373 or 1374 of the internal revenue code as the
shareholder’s proportionate share of a tax-option corpora-
tion’s federal taxable income or loss for taxable year 1978.

3. The shareholder’s proportionate share of the amount by
which net income or loss of a tax-option corporation subject
to taxation under this chapter differs from federal taxable
incomie or loss of the corporation for the same year attributed
to its shareholders, and any amount necessary to prevent the
double inclusion or omission of any item of income, deduc-
tion or basis.

(g) Add or'subtract from federal adjusted gross income, as
appropriate, on sale, exchange, abandonment or other dispo-
sition in a transaction in which gain or loss is recognized to
the owner of property acquired from a decedent, as described
in section 1014 of the internal revenue code in effect on
December 31, 1975, exclusive of property constituting income
under ‘section 102 (b) of the internal revenue code, the
difference between the federal basis and the Wisconsin basis.
The Wisconsin basis of property acquired from a decedent
shall be determined under the internal revenue code in effect
on December 31, 1975, but the value used for property is the
value properly includable for Wisconsin inheritance tax pur-
poses instead of the value of property includable for federal
éstate tax purposes. In this paragraph, the exclusion under s.
72.12 (6) (b) shall not be deemed property properly includable
for inheritance tax purposes, but the transfer of property
exempt under s. 72.15 (5) shall be deemed property properly
includable for inheritance tax purposes and, if at least 50% of
the marital property held by a decedent.and the decedent’s
surviving spouse at the time of the decedent’s death is
includable for purposes of computing the federal estate tax on
the decedent’s estate, all of the decedent’s property and all of
the decedent’s spouse’s marital property shall be deemed
property properly includable for inheritance tax purposes.
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(h) The federal adjusted basis at the end of the calendar
year 1968 or corresponding fiscal year of waste treatment
plant or pollution abatement equipment acquired pursuant
to order or recommendation of the committee on water
pollution, state board of health, city council, village board or
county board pursuant to s. 59.07 (53) or (85), 1971 stats.,
may be treated as a‘subtraction modification on the return of
the calendar year 1969 or corresponding fiscal year but not in
later years. In case of such subtraction an add modification
shall be made in 1969 and later taxable years to reverse
federal depreciation or amortization of such basis or to
correct gain or loss on disposition. The cost of such plant or
equipment acquired in 1969 or thereafter pursvant to order,
recommendation or approval of the committee on water
pollution, department of resource development, department
of natural resources, state board of health, city council,
village board, or county board pursuant to s. 59.07 (53) or
(85),. 1971 stats.,.(less any federal depreciation or amortiza-
tion taken) may be deducted as a subtraction modification or
as subtraction modifications in the year or years in which
paid or accrued, dependent on the method of accounting
employed. In case of such election, appropriate add modifi-
cations shall be made in subsequent years to reverse federal
depreciation or amortization or to correct gain or loss on
disposition. This paragraph is intended to apply only to
depreciable property except that where wastes are disposed of
through a lagoon process, lagooning costs and the cost of
land containing such lagoons may be treated as depreciable
property for purposes of this paragraph. In no event may any
amount in excess of cost be deducted. The taxpayer shall file
with the department copies of all recommendations, orders or
approvals relating to installation of such property and such
other documents or data relating thereto as the department
requests.

(i) The cost of the followmg described property, less any
federal depreciation or amortization taken, may be deducted
as a subtraction modification or as subtraction modifications
in the year or years in which paid or accrued, dependent on
the method of accounting employed: All property purchased
or constructed as a waste treatment. facility utilized for the
treatment of industrial wastes as defined in s. 144,01 (5), or air
contaminants as defined in s. 144.30 (1) but not for other
wastes as defined in s. 144.01 (8) and approved by the
department of revenue under s. 70.11 (21) (a) for the purpose
of abating or eliminating pollution of surface waters, the air
or waters of the state. In case of such election, appropriate
add modifications shall be made in subsequent years to
reverse federal depreciation or amortization or to correct
gain or loss on disposition. This paragraph is intended to
apply only to depreciable property except that where wastes
are disposed of through a lagoon process, lagooning costs
and the cost of land containing such lagoons may be treated
as depreciable property for purposes of this paragraph. Inno
event may any arnount in excess of cost be deducted. Para-
graph (h) applies to all property purchased prior to July 31,
1975, or purchased and constructed in fulfiliment of a written
constmctioh contract or formal written bid, which contract
was entered into or which bid was made prior to July 31,
1975."

(km) Every person shall include in Wisconsin adjusted
gross income for a taxable year the amount of taxable
unemployment compensatlon required to be included in
federal adjusted income on his or her federal income tax
return for the same year. '

*(m) Except as provided in pars. (n) and (o), the Wisconsin
basis of an asset owned by an individual, estate or trust and
acquired before the individual became a resident of this state
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or before the estate or trust became subject to taxation under
this chapter is the federal adjusted basis.

(n) Whenever an individual acquires a new residence, as
defined in section 1034 (a) of the internal revenue code, in this
state, the adjusted basis of the new residence is not required to
be reduced as required under sections 1016 (a) (7) and 1034 (e)
of the internal revenue code upon the sale or exchange of an
old residence located outside this state if:

1. The sale or exchange of the old residence occurred in
taxable year 1975 or thereafter and the individual was not a
resident of this state at the time of sale or exchange of the old
residence; or

2. The sale or exchange of the old residence occurred
before taxable year 1975, regardless of whether the individual
was a resident of this state at the time of sale or exchange of
the old residence.

(o) Whenever a resident of this state sells or exchanges a
principal residence located outside this state and the nonrec-
ognition of gain provision of section 1034 (a) of the internal
revenue code does not apply to that sale or exchange, the
adjusted basis of the residence sold or exchanged is not
required to be reduced as required by sections 1016 (a) (7) and
1034 (e) of the internal revenue code for any nonrecognized
gain on the sale or exchange of any old principal residence
located outside this state if:

1. The sale or exchange of the old residence occurred in
taxable year 1975 or thereafter and the individual was not a
resident of this state at the time of sale or exchange of the old
residence; or

2. The salé or exchange of the old residence occurred
before taxable year 1975, regardless of whether the individual
was a resident of this state at the time of sale or exchange of
the old residence.

(2) TRANSITIONAL ADJUSTMENTS, It is the purpose of this
subsection to prevent the double inclusion or omission of any
item of income, deduction or basis by reason of change to
reporting on the basis of federal taxable income or federal
adjusted gross income.

(a) Definitions. As used in this subsection:

1. The “adjusted basis” of a liability or reserve account
created by accruals or other charges deducted from income
for federal or Wisconsin income tax purposes is the current
balance of such account on the transitional date.

2. “Changing basis assets” means inventories and assets or
accounts, including liability and reserve accounts created by
accruals or other charges deducted from income, other than
annuity contracts or constant basis assets. Changing basis
assets include property subject to depreciation, depletion or
amortization of cost, premium or discount; capitalized intan-
gible expenses such as trademark expense, research and
development expense and loan expense if the same are being
amortized for federal income tax purposes; and accruals,
reserves and deferrals of either income or expense.

3. “Constant basis assets’’ means assets, other than inven-
tories, the federal adjusted basis of which does not affect and
is not affected by the computation of the taxpayer’s federal
taxable income except when such asset is sold, exchanged,
abandoned or otherwise disposed of. :

4. “Federal adjusted basis”” means the adjusted basis of the
asset or account for the purpose of determining gain on the
sale or other disposition thereof computed as of the transi--
tional date for federal income tax purposes.

5. “Owner” ‘means successively the owner of changing
basis assets or constant basis assets as of the transitional date
and any subsequent owner whose basis for such assets is
found by reference to the basis therefor of another person.
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6. “Transitional date” means the first day of the taxpayer’s
1965 taxable year, as defined at s. 71.02 (2) (h).

7. “Wisconsin adjusted basis” means the adjusted basis of
the -asset or account which would have been applicable in
determining gain on the sale or other disposition thereof on
the day preceding the transitional date.

(b) With respect to a constant basis asset any excess-of
federal adjusted basis over Wisconsin adjusted basis shall be
added to income, and any excess of Wisconsin adjusted basis
over federal adjusted basis shall be subtracted from income in
the year in which such asset is sold, exchanged, abandoned or
otherwise disposed of by the owner in a transaction in which
gain or loss is recognized to the owner.

(c) With respect to changing basis assets compute the net
difference between the federal adjusted basis and the Wiscon-
sin adjusted basis of all such assets as of the transitional date.
If such net difference is a net excess of federal adjusted basis it
shall be ratably amortized and subtracted from the amounts
otherwise allowable to the owner as deductions (under this
chapter and the internal revenue code) over such period of
not more than 60 months commencing with the first day of
the first taxable year ended after the transitional date as may
be selected by the owner as of the transitional date. If such
net difference is a net excess of Wisconsin adjusted basis it
shall be ratably amortized and subtracted from the income of
the -owner over such period of not less than 60. months
commencing with the first day of the first taxable year ended
after the first transitional date as may be selected by the
owner as of the transitional date. In either event:

1. Any remaining balance of such difference shall be taken
into account on the final Wisconsin income tax return of the
owner or in any year in which the owner dlsposes of all or
substantlally all of its assets in a transaction in which gain or
loss is recognized; and

2. If the net difference as of the transitional date is not
more than $5,000 the owner at its election may take the entire
amount thereof into account in the first taxable year ended
after the transitional date.

(d) If the taxpayer’s last Wisconsin taxable year, subject to
this chapter but not to s. 71.02 (2), would otherwise include
any period also included in the taxpayer’s first taxable year
subject to s. 71.02 (2), such last taxable year shall terminate
with the day prior to the first day of such first taxable year.
Returns and payments of tax with respect to such last taxable
year shall be due on the same date or dates as if such year did
not terminate untif the day on which it would have terminated
biit for this paragraph.

(2m) TRANSITIONAL ADJUSIMENT; LOSS CARRY-FORWARDS.,
For taxable year 1982 and thereafter the amount of any long-
term capital loss carry-forward from any taxable year prior to
the 1982 taxable year which is not allowed as a deduction
under section 1211 (b) of the internal revenue code may be
deducted, subject to the annual limitations provided in sec-
tion 1211 (b) of the internal revenue code. A deduction is
authorized under this subsection only when the amount of
capxtal loss or capital loss catry-forward deducted in deter-
mining federal adjusted gross income for the taxable year is
less-than the limitations provided in section 1211 (b) of the
internal revenue code. For taxable years 1982 to 1985 for
married persons, the annual limitation referred to in this
subsection ‘shall be determined under the separate return
provisions of section 1211 (b) (2) of the internal revenue code.
For taxable year 1986 and thereafter for married persons, the
annual limitation shall be determined under section 1211 (b)
of the internal revenue code. -

(2r) TraNSITION. In regard to property that is residential
real property or, subject to the dollar amount limitsin s. 71.04
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(15) (b), used in farming, as defined in section 464 (¢) (1) of
the internal revenue code, and placed in service by the
taxpayer during taxable year 1986 and thereafter but before
the property is used in the production of income subject to
taxation under this chapter, the property’s adjusted basis and
the depreciation or other-deduction schedule are not required
to be changed from the amount allowable on the owner’s
federal income tax returns for any year because the property
is ‘used in the production of income subject to taxation under
this chapter.

(2t) DIFFERENCE IN BASIS. W1th respect- to depreciable
property that is residential real property or, subject to the
dollar amount limits in s. 71.04 (15) (b), used in farming, as
defined in section 464 (e) (1) of the internal revenue code, and
disposed of in taxable year 1986 and thereafter, any differ-
ence between the adjusted basis for federal income  tax
purposes and the adjusted basis under this chapter shall be
taken into account in determining net income or loss in the
year or years the gain or loss is reportable under this chapter.

(2u) CARRY-OVER BASIS PRECLUDED. With respect to prop-
erty that is residential real property or, subject to the dollar
amount limitsins. 71.04 (15) (b), used in farming, as defined
in section 464 (e) (1) of the internal revenue code, and
acquired in a transaction occurring in taxable year 1986 and
thereafter in which the adjusted basis of the property in the
hands of the transferee is the same as the adjusted basis of the
property in the hands of the transferor, the Wisconsin ad-
justed basis of that property on the date of transfer is the
adjusted basis allowable under the depreciation provisions of
the internal revenue code as defined for Wisconsin purposes
for the property in the hands of the transferor.

(3) ELECTION OF DEDUCTIONS; AND HUSBAND AND WIFE
DEDUCTIONS. (b) Natural persons who have not elected the
federal standard deduction, or tax tables based on adjusted
gross incomie, in filing their federal income tax return, may
elect the Wisconsin standard deduction in reporting Wiscon-
sin’s taxable income of the same year.

(d) The standard deduction shall not be allowed in com-
puting the taxable income of: '

1. A nonresident alien individual.

2."A U.S. citizen entitled to the benefits of section 931 of
the internal revenue code for federal income tax purposes,
apphcable with respect to taxation of individuals on 1973
income; and income of subsequent years.

3. An individual making a return for a period of less than
12 ‘months because of a change in his annual accounting
period. -

4. An estate or trust, common trust fund or partnership.

(4) MODIFICATION OF FEDERAL ADJUSTED GROSS INCOME. (a)
Whenever a person other than a corporatlon acquires, after
the transitional date, as defined in sub. (2) (d), a constant
basis asset, the federal basis of which is different from the
Wisconsin basis, -an appropriate modification of federal
adjusted gross income shall be made in the year of sale,
exchange, abandonment or other disposition of such asset
properly to reflect the income consequences of such differ-
ence. Whenever such a person acquires, after said transi-
tional date, a changing basis asset the federal basis of which is
different from the Wisconsin basis, appropriate modifica-
tions of federal adjusted gross income shall be made each year
properly to reflect the income consequences of such differ-
ence; in any such case the secretary of revenue or his delegate
may agree with the taxpayer for an amortization of such
difference in basis over a period of 5 years or less.

(b) Whenever a pérson other than acorporation sells,
exchanges or otherwise disposes of an ownership interest in a
partnership in a transaction in which gain or loss is recog-
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nized, an appropriate modification to federal adjusted gross
income may be made in the year of disposition to reflect an
increase -or decrease in the basis of the partnership interest
equal to any reductions or additions in such basis occurring in
calendar or fiscal years prior to 1975 as a result of losses or
gains relating to business or property which had a situs
outside of this state under the provisions of s. 71.07 in effect
for years prior to 1975.

“(5) CAPITAL GAIN AND LOSS TREATMENT FOR ADJUSTMENTS
FOR DIFFERENCES IN WISCONSIN AND FEDERAL BASIS OF CAPITAL
Assets. Notwithstanding the provisions of subs. (1) (¢), (f) 3
and (g), (2) and (4), the amount of any adjustment relating to
the basis of a capital asset shall be combined with other long-
term or short-term capital gains and losses reportable for the
taxable year or carry-over year, as appropriate. The provi-
sions of sections 1202, 1211, and 1212 of the internal revenue
code, to the: extent recognized or allowed by this chapter
(including any addition required by sub. (1) (a) 2, 1983 stats.,
for the taxable year 1983), apply to the resulting net gain or
loss determined. Add or subtract, as appropriate, from
federal adjusted gross income of the taxable year or a carry-
over year an amount to reflect the income consequences of
making the amount of a basis adjustment required under this
subsection subject to capital gain and loss treatment.

“History: 1971 c. 121, 125, 215; 1973 ¢. 90, 141; 1975 ¢. 39, 222, 224; 1977 c.
294, 380, 418; 1979 ¢. 1; 1979 ¢. 34 ss. 886f to 886r, 2102 (39)( ); 1979 ¢. 277,
1981 ¢. 20, 93 317, l983a 27, 186; 1983 a. 189 ss. 83, 329 (10), (16); 1983 a.
212; 538; 1983 2544 ss. 9, 47 (l), 1985 2. 29 ss. 1282 to 1315m, 3202 (46) (a),
(b); 1983 2. 261

Privileges and immunities clause of U.S. Constitution was not violated by
(1)(a)5 and 7, 1975 stats. Taylor v. Conta, 106 W (2d) 321, 316 NW (2d) 814
(1982).

71.06 Corporation business loss carry forward. (1) A
corporation may offset against its Wisconsin net business
income any Wisconsin net business loss sustained in any of
the next 15 preceding income years to the extent not offset by
other. items of Wisconsin income in the loss year and by
Wisconsin net business income of any year between the loss
year and the income year for which an offset is claimed. For
purposes. of this section Wisconsin net business income or
loss shall consist of all the income attributable to the opera-
tion of a trade or business. in this state, less the business
expenses allowed as deductions under s. 71.04. The Wiscon-
sin net business income or logs of corporations engaged in
business within and without the state shall be determined
under s. 71.07 (2), (3) or (5). Nonapportionable losses havmg
a Wisconsin situs under s. 71.07 (1m) shall be included in
Wnsconsm net business loss; and nonapportionable income
having a Wisconsin situs under s. 71.07 (1m), whether taxable
or exempt, shall be included in other items of Wisconsin
income and’ Wisconsin net business i income for purposes of
this section.

_(2) The addition to and deductions from income of urban
transit companies under s. 71.18 (1) shall also be used in
determining the Wisconsin net business loss of such compa-
nies to be offset against the Wisconsin net business income as
determined under s, 71.18 for purposes of this section.

(3) For insurance companies subject to taxation under this
chapter, Wisconsin net business loss shall be determined
unders, 71.01 (4), except that s. 71.01 (4) (2) 7, 9 and 10 may
not apply.

History: 1971 c. 125; 1975 ¢. 224;.1977 ¢.. 203 5. 106; 1985 a. 29.

Corporation, which sold at loss real estate used in operation of its business
of automobile sales because of economic deterioration of area, with pr oceeds
of sale being used in continuation of business at new site, suffered “‘net busi-
ness loss”. Hall Chevrolet Co., Inc. v. Dept. of Revenue, 81 W (2d) 477, 260
NW (2d) 706

Dmdend income which is deductible from gross income under 71.04 (4)

was not includable in calculating business loss carry forward, Midland Fin.
Corp. v. Department of Rev. 116 W (2d) 40, 341 NW (2d) 397 (1983).
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71.07 - Situs of income; allocation and apportionment. (1)
All income or loss of resident individuals and resident estates
and trusts shall follow the residence of the individual, estate
or trust. Income or loss of nonresident individuals and
nonresident estates and trusts from business, not requiring
apportionment under sub. (2), (3) or (5), shall follow the situs
of the business from which derived. All income or loss of
nonresident individuals and nonresident estates and trusts
derived from a tax-option corporation not requiring appor-
tionment under sub. (2m), shall follow the situs of the
business of the corporation from which derived. Income or
loss of nonresident individuals and nonresident estates and
trusts derived from rentals and royalties from real estate or
tangible personal property, or from the operation of any
farm, mine or quarry, or from the sale of real property or
tangible personal property shall follow the situs of the
property from which derived. Income from personal services
of nonresident individuals, mcludmg income from profes-
sions, shall follow the situs of the services, All other income
or loss of nonresident individuals and nonresident estates and
trusts, including income or loss derived from land contracts,
mortgages, stocks, bonds and securities or from the sale of
similar intangible personal property, shall follow the resi-
dence of such persons, except as provided in sub. (7).

(1m) CorPORATIONS. (a) Corporations engaged in business
wholly within this state. For corporations engaged in business
wholly within this state, all income is subject to, or included in
the measure of, the Wisconsin income or franchise tax.

(b) Apportionable income. Except as provided in sub. (2),
corporations engaged in business both within and without
this state are subject to apportionment. Apportionable
income includes all income or loss of corporations, other than
nonapportionable income as specified in par. (c), including,
but not limited to, income, gain or loss from the following
sources: ‘

1. Sale of inventory.

2. Farms, mines and quarries.

3. Sale of scrap and by-products.

4, Commissions.

5. Sale of real property or tanglble personal property used
in the production of business income.

6. Royalties from intangible assets.

7. Redemption of securities.

8. Interest on trade accounts and trade notes receivable.

9. Interest and dividends if the operations of the payer are
unitary with those of the payee, or if those operations are not
unitary but the investment activity from which that income is
derived is an integral part of a unitary business and the payer
and payee are neither affiliates nor related as parent company
and subsidiary. In this subdivision, “investment activity”
includes decision making relating to the purchase and sale of
stocks and other securities, investing surplus funds and the
management and record keeping associated with corporate
investments, not including activitiés of a broker or other
agent in maintaining an investment portfolio.

10. Sale of intangible assets if the operations of the
company in which the investment was made were unitary
with those of the investing company, or if those operations
were not unitary but the investment activity from which that
gain or loss was derived is an integral part of a unitary
business and the companies were neither affiliates nor related
as parent company and subsidiary. In this subdivision,
“investment activity” has the meaning under subd. 9.

11. Management fees.

12. Franchise fees.

13. Treble damages.
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14. A general partner’s share of income or loss from a
partnership.

15. A limited partner’s share of income or loss from a
partnership if the investment activity from which that share
of-income or loss is derived is an integral part of a unitary
business. In this subdivision, “mvestment activity” has the
meaning under subd: 9.

16. Foreign exchange gain or loss.

17. Sale of receivables.

18. Rentals of, or royalties from, real property or tangible
personal property if that real property or tangible personal
property is used in the business.

19. Sale or exchange of petroleum at the wellhead.

20. Personal services performed by employes of the
corporation.

21. Patents, copyrights, trademarks, trade names, plans,
specifications, blueprints, processes, techniques, formulas,
designs, layouts, patterns, drawings, manuals and technical
know-how.

22. Redemption of the corporation’s bonds.

23. Interest on state and federal tax refunds on business
income or business property.

(c) Nonapportionable income. 1. Income, gain or loss from
the following sources are nonapportionable and shall be
allocated to the situs of the property:

a. Sale of nonbusiness real property or nonbusiness tangi-
ble personal property.

b. Rental of nonbusiness real property or nonbusiness
tangible personal property.

¢, Royalties from nonbusiness real property or nonbusi-
ness tangible personal property.

2. All income, gain or loss from intangible property that is
earned by a personal holdmg company, as defined in section
542 of the internal revenue code, as amended to December 31,
1974, shall be allocated to the residence of the taxpayer.

(2) Corporations, nonresident individuals and nonresident
estates and trusts engaged in business within and without the
state shall be taxed only on such income as'is derived from
business transacted and property located within the state.
The amount of such income attributable to Wisconsin may be
determined by an allocation and separate accounting thereof,
when the business of such corporation, nonresident individ-
ual or nonresident estate or trust within the state is not an
integral part of a unitary business, but the department of
revenue may permit an allocation and separate accounting in
any case in which it is satisfied that the use of such method
will properly reflect the income taxable by this state. In all
cases in which allocation and separate accounting is not
permissible, the determination shall be made in the following
manner: for all business except financial organizations and
public utilities there shall first be deducted from the total net
income of the taxpayer such part thereof (less related ex-
penses, if any) as follows the situs of the property or the
residence of the recipient; except that in the case of income
which follows the residence of the recipient, the amount of
interest and dividends deductible under this provision shall be
limited to the total interest and dividends received which are
in excess of the total interest (or related expenses, if any) paid
and allowable as a deduction under s. 71.04 during the
income year. The remaining net income shall be apportioned
to Wisconsin by mu]tiplying such net income by a fraction,
the numerator of which is the sum of the property factor, the
payroli factor and the sales factor, and the denominator of
which is the number 3. Beginning with calendar year 1974, or
corresponding fiscal year, and thereafter, in lieu of the
equally weighted 3-factor apportionment fraction based on
property, payroll and sales, there shall be used an apportion-
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ment fraction composed of a sales factor representing 50% of
the fraction, a property factor representing 25% of the
fraction and a payroll factor representing 25% of the
fraction.

(a) 1. The property factor is a fraction, the numerator of
which is the average value of the taxpayer’s real and tangible
personal property owned or rented and used in this state
during the tax period and the denominator of which is the
average value of all the taxpayer’s real and tangible personal
property owned or rented and used during the tax period.
Cash on hand or in the bank, shares of stock, notes, bonds,
accounts receivable, or other evidence of indebtedness, spe-
cial privileges, franchises, goodwill, or property the income of
which is not taxable or is separately allocated, shall not be
considered tangible property nor included in the
apportionment.

2. Property used in the production of nonapportionable
income or losses shall be excluded from the numerator and
denominator of the property factor. Property used in the
production of both apportionable and nonapportionable
income or losses shall be partially excluded from the numera-
tor and denominator of the property factor so as to exclude,
as near as possible, the portion of such property producing
the nonapportionable income or loss.

3. Property owned by the taxpayer is valued at its original
cost. Property rented by the taxpayer is valued at 8 times the
net annual rental. Net annual rental is the annual rental paid
by the taxpayer less any annual rental received by the
taxpayer from sub-rentals.

4. The average value of property shall be determined by
averaging the values at the beginning and ending of the tax
period but the secretary of revenue may require the averaging
of monthly values during the tax period if reasonably re-
quired to reflect proper ty the average value of the taxpayer’s
property.

(b) 1. The payroll factor is a fraction, the numerator of
which is the total amount paid in this state during the tax
period by the taxpayer for compensation, and the denomina-
tor of which is the total compensation paid everywhere
during the tax period.

2. Compensation related to the operation, maintenance,
protection or supervision of real or tangible personal prop-
erty used in the production of nonapportionable income or
losses shall be excluded from the numerator and denominator
of the payroll factor.

3. Compensation related to the operation, maintenance,
protection or supervision of real or tangible and intangible
personal property used in the production of both apportion-
able and nonapportionable income or losses shall be partially
excluded from the numerator and denominator of the payroll
factor so as to exclude, as near as possible, the portion of such
pay related to the operation, maintenance, protection and
supervision of real or tangible and intangible personal prop-
erty used in the production of nonapportionable income.

4. Compensation is paid in this state if: the individual’s
service is performed entirely within the state; or the individ-
ual’s service is performed both within and without the state,
but the service performed without the stateis incidental to the
individual’s service within the state; or some of the service is
performed in the state and the base of operations or, if there is
no base of operations, the place from which the service is
directed or controlled is in the state, or the base of operations
or the place from which the service is directed or controlled is
not in any state in which some part of the service is per-
formed, but the individual’s residence is in this state.

(c) 1. The sales factor is a fraction, the numerator of which
is the total sales of the taxpayer in this state during the tax
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period, and the denominator of which is the total sales of the
taxpayer everywhere during the tax period. For calendar
year 1979 or corresponding fiscal year, and thereafter, with
respect to sales of tangible personal property the numerator
of the sales factor is the sales of the taxpayer during the tax
period under subd. 2 other than sales deemed to be in this
state because the taxpayer is not within the jurisdiction of the
destination state for income tax purposes plus 50% of the
sales deemed to be in this state because the taxpayer is not
within the jurisdiction of the destination state for income tax
purposes. '

" 2. Sales of tangible personal property are in this state if: the
property is delivered or shipped to a purchaser, other than the
United States government, within this state regardless of the
f.0.b. point or other conditions of the sale; or the property is
shipped. from an office, store, warehouse, factory or other
place of $torage in this state and the purchaser is the United
States government or the taxpayer is not within the jurisdic-
tion, Tor income tax purposes of the destination state."

2m. Sales of tangrble personal property by an office in this
state to a purchaser in another state and not shipped or
delivered from this state are in this state if the taxpayer is not
within the jurisdiction for income tax purposes of either the
state from which the property is delivered or shipped or of the
destination state.

3. Sales, other than sales of tangible personal property, are
in ‘this state if the income-producing act1v1ty is performed in
this state. If the income-producing activity is performed both
in and outside this state the sales shall be divided between
those states having jurisdiction to tax such business in pro-
portion to the direct costs of performance incurred in each
such state in rendering this service. Services performed in
states which do not have jurisdiction to tax the business shall
be ‘deemed to have been performed in the state to whrch
compensation is allocated by par. (b) 4."

- (cm) In‘par. (c), “sales” includes, but is not hmrted to, the
following items related to the prodiiction of business income:

-1. Gross receipts from the sale of inventory.

2. Gross rccerpts from the operation of farms, mines and
quarries.’ ,
3. Gross receipts from the sale of scrap or by-products.

-4, Gross commissions.

5. Gross receipts from personal and other services.

6. Gross rents from real property or tangible personal
property.

7. Interest on trade accounts and trade notes receivable.

8. A general partner’s share of the partnershrp s gross
receipts.

9. Gross ‘mmanagement fees.

“10.-Gross royalties from income-producing activities.

11. Gross franchise fees from income-producing activities.

(cr) The following items are among those that are not
included in “sales” in par. (c):

1 Gross receipts and gain or loss from the sale of tangible
business assets, except those under par. (cm) 1, 2 and 3.

‘2. Gross receipts and gain or loss from the sale of nonbusi-
ness real or tangible personal property.

3, Gross rents and rental income or loss from real property
or tangible personal property if that real property or tangible
personal property is not-used in the productron of business
income.’

4. Royalties from nonbusiness real property or nonbusi-
ness tangible personal property.

5. Proceeds and gam or loss from the redemption of
securities. -

6. Interest, except mterest under par.
dividends.

(cm) 7, and’

INCOME AND FRANCHISE TAXES 71.07

7. Gain or loss from the sale of intangible assets.

8. Dividends deductible under s. 71.04 (4).

9..Gross receipts and gain or loss from the sale of securities.

10. Proceeds and gain or loss from the sale of receivables.

11. Refunds, rebates and recoveries of amounts previously
expended or deducted.

12. Other items not includable in apportronable income.

13. Foreign exchange gain or loss.

14. Royalties and income from passive rnvestments in the
property under sub. (Im) (b) 21.

15. A limited partner’s share of income or loss from a
partnership. -

(d) 1. “Financial or'ganization”, as used in- this section,
means any bank, trust company, savings bank, industrial
bank, land-bank, safe deposit company, private banker,
savings and loan association, credit union, cooperative bank,
small loan company, sales finance company, investment
company, brokerage house, underwriter or any type of insur-
ance company.

2. “Public utility”, as used in this section, means any
business entity a) which owns or operates any plant, equip-
ment, property, franchise; or license for the transmission of
communications, transportation of goods or persons or the
production, transmission, sale, delivery, or furnishing of
electricity; water or steam; and b) whose rates of charges for
goods- or services have been established or approved by a
federal, state orlocal government or governmental agency..

(¢) The net business income of financial organizations; and
public utilities requiring apportionment shall be apportioned
pursuant to-rules of the department of revenue; but the
income taxed is limited to the income derived from business
transacted and property located within the state.

(2m) Nonresident individuals and nonresident estates and
trusts denvmg income from a tax-option corporation which
is engaged in business within and without this state shall be
taxed: only on the income of the corporation derived from
business transacted and property located in this state and
losses of -the corporation deductible by such shareholders
shall be limited to therr proportionate share of the Wisconsin
loss.

(3) Where, in the case of any corporation, nonresident
individual or nonresident estate or trust engaged in business
within and without the state of Wisconsin and required to
apportion its income as herein provided, it shall be shown to
the satisfaction of the department of revenue, that the use of
any oneof the 3 ratios above provided for gives an unreason-
able or inequitable final average ratio because of the fact that
such corporation, nonresident individual or nonresident es-
tate or trust does not employ, to any appreciable extent in its
trade or business in producing the income taxed, the factors
made use of in obtaining such ratio, this ratio may, with the
approval of the department of revenue, be omitted in ob-
taining the final average ratio which is to be applied to the
remaining net income.

"(5) If the income of any such corporation, nonresident
individual or nonresident estate or trust properly assignable
to the state of Wisconsin cannot be ascertained with reason-
able certainty by either of the foregoing methods, then the
same shall be apportioned and allocated under such rules as
thé department of revenue may prescribe. _

(6) Liability to taxation for income which follows the
residence of the recipient, in the case of persons other than
corporations, who move into or out of the state within the
year, shall be determined for such year on the basis of the
income received (or accrued, if on the accrual basis) during
the portion of the year that any such person was a resident of
Wisconsin. The net income of such person assignable to the
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state for such year shall be used in determining the income
subject to assessment under this chapter.

(7) For purposes of determmmg the srtus of income under
this section;

(a) The estate of a decedent shall be consrdered resxdent at
the domicile of the decedent at the time of his death.

(b) 1. A trust created by a decedent at death by will,
contract, declaration of trust or implication of law:shall be
considered resident at the domicile of the decedent at the time

- of the decedent’s death until transferred by the court having
jurisdiction under s. 72.27 to another court’s jurisdiction.
After jurisdiction is transferred, the trust shall be considered
resident at the-place to which jurisdiction is transferred The
heanng to transfer jurisdiction shall be held only after giving
written notice to the department of revenue under s. 879.05.

2. Except as provided in par. (d), any. other trust created by
contract; declaration of trust or implication of law shall be
considered resident at the place where the trust is being
administered. ‘The. followmg trusts shall be considered to be
admrmstered in the state of domicile of the corporate trustee
of the trust at any time that the grantor of the trust is not a
res1dent of this state:

a. Trusts:that. have any assets invested in a common trust
fund as defined in section 584 of the internal revenue code,
maintained by a bank or trust company domiciled in this state
that is a member of the same affiliated group, :as defined-in
section: 1504 .of the internal revenue code, as the corporate-
trustee.: ,

b.. Trusts the assets of whlch in. whole or in part are
managed or about which investment decisions are made, by a
corporation domiciled in this state if that corporation and the
corporate trustee are members of the same affiliated group, as
defined in section 1504 of the internal revenue code:. . ;-

(c) The situs of income derived by any taxpayer as the
beneficiary.of the estate of a decedent or of a trust estate; shall
be determined as if such income had been tecerved w1thout
the intervention of a-fiduciary.

(d) With respect to taxable years begmmng after December

31,1972, the situs. of income received by -a trustee, which
income, under the internal revenue: code, is taxable to the
grantor-of the trust or to any person other than the trust, shall
be determined as if such income had been actually received
directly by such grantor or such other person, wrthout the
intervention of the trust..

History: . 1971 c. 125; 1973 ¢. 90, 110; l975c 39 189 224 1979¢c. 1, 34;.

1981 ¢: 20, 317; 1983 a. 27; 1985 a. 120, 261

In (2) the phrase “total interést and dividends” means all interest and divi-
dends received whetlier or.not apportionable. , Transamerica Financial Corp.
v, Dept. of Revenue, 56 W (2d) 57, 201 NW.:(2d) 552.

‘Globe-Union: test: applied.to 71.07 (2), Stats. 1969; Amerrcan Motors
Corp v. Dept. of Revenue, 64 W (2d) 337, 219 NW (2d). 300

A loss incurred by.a Wisconsin resident as a result of i rnterest asa lrmrted
partner in-a New York limited “partnership is allowable-for the purpose of
determining personal ificomeé taxes under (l), Stats 1969. Swertzer v.-Dept. of
Revenue, 65.W.(2d) 235,:222 NW (2d) 66! .
: Apporuonment of income of multlstate corporation discussed. Dep art-
ment of Revenué v. Exxon Corp. 90 W (2d) 700, 281 NW (2d) 94 (1979).

Apportioniment undet 71,07 (1), 1967 stats., of income from rental'and sale
of tangible personal property-discussed. Keame & Trecker Corp.:v. Dept. of
Revenue, 91 W (2d) 746, 284 NW(2d) 61 (l979¥

See note to 71.02, cmng Dept of Revenue v. Howrck 100 W (2d) 274 303
NW (2d) 381:(1981).:

‘Location of purchaser not place of delivery; controls under (2) (c) 2. Pabst.

Brewing v.. Revenue Dept. 130 W (2d) 291,.387 NW (2d) 121 (Ct App.:1986),

Appomomng interstate ‘corporation’s. income for state income tax pur-’

poses-discussed, .- Moorman Mfg, Co:.v. Balr, 437 US 267 (1978).

Exxon’s internal accounting system is not binding on Wisconsin for tax .

apportlonment purposes. Wells are subject to:state tax even though located.
out of state: Exxon Corp. v. Wisconsin Dept. ‘of Reveniie, 447 US: 207 ( 1980)

Appomonment of corporate in¢ome to the states for: tax purposes 61
MLR 480 : )

71 08 Flduclarles. (1) The tax 1mposed by thrs chapter on
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to the Wisconsin taxable income of estates or trusts and that
tax shall be paid by the fiduciary.

(2) The income of a trust distributable or distributed to a
nonresident. beneficiary shall be assessed as the income of
other nonresidents is assessed. No personal exemptions shall
be allowed in -assessing the -income of such nonresident
beneﬁcrary unless he makes a complete return under this
chapter. .

:(8) The Wlsconsm modlficatrons applicable to.the Wiscon-
sin taxable income or Wisconsin adjusted gross income of
estates, trusts and 'beneficiaries thereof with respect to:income
derived: fromsuch estates or trusts shall be computed and
allocated as follows:

+(a) A modification or portion thereof which relates to an
item of income, gain, loss or deduction which affects the
computatlon of the federal distributable net income of the
estate or trust for the current year shall be apportioned
among and taken into account by the fiduciary and the
beneficiary or beneficiaries in the same-proportion that the
item to which it relates is considered as distributed among
them for federal i income tax purposes.-

(b) Any remaining modifications or portions thereof shall
be taken into account by the fiduciary.

(c) If an additional assessment is made against the fiduci-
ary or any beneficiary as a result of correction of an €rro-
neous “allocation of the modrﬁcatlons applicable to the the
income of an estate or trust, any overpayment resulting from
consrstent application of such correction to all other taxpay-
ersinterested in such estate or trust shall be refunded notwith-
standmg any rule of law which would otherwrse bar such
refund.

(@) A personal exemptron for the decedent under s. 71.09
(6p) shall not be allowed the executor or administrator,
except against the tax on income of the decedent in the year of
death. If the decedent would have been entitled to an
exemptron for the decedent’s spouse or a dependent under s.
71.09 (6p), had the decedent lived, such exemption shall be
allowed to the executor or administrator so long as gver one-
half of the support of the spouse or dependent is supplied by
the decedent.or by the executor or administrator from the
decedent’s estate and the gross income of the spouse or
dependent for the calendar year in which the taxable year of
the executor or administrator begins is less than $500.

(5) All income taxes levied against the income of benefi-
ciaries shall be a lien on that portion of the trust estate or
interest therein from which the income taxed is derived, and
such taxes shall be paid by the fiduciary, if not paid by the
distributee, before the same becomes delinquent. ~ Every
person who as a fiduciary under the provisions of this chapter
pays an income tax, shall have all the rights and remedies of
reimbursement for any taxes assessed against him or paid by
him in such capacity, as is provrded in 5.-70.19 (1) and (2).

_{6) (a) An executor, adnumstr ator, per s.onal representative
or trustee applying to a ‘Court having jurisdiction for a.
discharge of his.trust and a final settlement of his accounts,
before his appllcanon is granted, shall ﬁle w1th the
department S

1. Retuins of i mcome received by the deceased any prevx-
ous guardian, executor, administrator, personal representa- .
tive or trustee, during each of the years open to assessment
under s. 71.11 (21), if such returns had not theretofore been
filed, including a return of income for the year of death to the
date of death; and

2. Returns of i income received durmg the penod of his
admrmstranon or trust except for the final income tax year of
the estate ot trust; and . .
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3. Gift tax retums or reports, sales and use tax retums, and
thhholdmg returns or reports ‘which ‘were requued to be
filed, if not theretofore filed.

(b) Upon receipt of such retums, the department shall
immediately determine the amount of taxes including inter-
est, penaltles and costs to ‘be payable, as well as any delin-
quent income; withholding, sales, use and-gift taxes, penal-
ties, interest and costs due, and shall certify such amounts to
the court. The court shall thereupon enter an-order directing
the _executor, administrator,. personal - representative or
trusteé to pay the amounts found to be due by the department
and take its receipt therefor. The receipt shall be evidence of
the payment and shall be filed with the court before a final
distribution of the estate or trust is ordered and the executor,
administrator, personal representative or trustee is dis-
charged. The filing of such receipt shall in no manner affect
the obligation of the executor, administrator, pérsonal repre-
sentative or trustee to file income; sales and withholding
returns covering - transactions reportable dunng the final
income year of the estate or trust and to pay income, sales, use
and withholding taxes, penalties, interest and costs due as the
result of such transactions.

m Any income; thhholdmg, sales, use or gift taxes,
penalties, interest and costs found to be due from a decedent,
an-estate or:a trust for any. of the years open to assessment
under s.:71:11 (21) and any delmquent incomte, w1thholdmg,
sales, use or gift taxes, penalties, interest and costs found to
be due shall be assessed against and paid by the executor,
administrator, personal representative or trustee; any of such
items found-to be due after the executor, administrator,
personal representative or trustee is- dlscharged shall be
assessed against and pa1d by the beneficiaries in the same
ratio'that their mterest in the estate or trust bears tothe total
estate or trust.

(8) Returns of income requxred to be made by sub. (6) may
be dispensed with by ordeér of the court having ]unsdlctlon in
cases where it is clearly ‘evident to the court-that no income
tax is due or to become due from the trust or estate.

{9) Trusts ‘exempt from federal income tax pursuant to
subtxtle A, chapter I, subchapter Fof the internal revenue

code shall to the same extent be’ exempt from taxation under

this cha ter.
History 1973 ¢, 12,7243; 1975.c. 94s 91(5); 1975 ¢c. 199; 1977¢. 142; 1979
c 174s 16; 1983 a. 186; 1985a 29 ss. 1315p, 3202 (46)()

71 09 Rates -of taxatlon, interest and personal exemp-
tions. (1) The tax to be assessed, levied and collected upon
taxable incomes of all persons other than corporations for the
calendar years 1972 to 1978 and corresponding ﬁscal years
shall ‘be computed at the following rates:

‘(a) On the first $1,000 of taxable income or any part

thereof, at the rate of 3.1%.
:(b) On the second-$1,000-or any part thereof 3.4%.
--(c) On the third $1,000 or any, part thereof, 3.6%.
~(d) On the fourth $1,000 or any part thereof, 4. 8%
* (€) On the fifth $1,000 or any part thereof, 5.4%.
$3% On: the sixth $1,000 or any part thereof, 5.9%."
(g) On the seventh $1,000 or any part thereof, 6.5%.
(h) On the eighth $1,000 or any part thereof, 7.6%.
~ (i)'On the ninth $1,000 or any part thereof, 8.2%.
(§)'On the tenth $1,000 or any part thereof, 8.8%.
(k) On'the eleventh $1,000 or any part thereof, 9.3%.
(1) On-the twelfth $1,000 or any part thereof; 9.9%. -
-(m) On the thirteenth '$1,000 or any part thereof, 10.5%.
*.(n) On the fourteenth $1,000 or any part thereof, 11,1%.
(0) On all taxable income in excess of $14,000; 11.4%.
_ (1b) The tax to be. assessed, levied -and collected upon
taxable incomes of all persons other than corporations for the
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calendar year. l979 and con'espondmg fiscal years, and for
calendar and fiscal years thereafter to 1985, shall be com-
piited at the following rates: :

(a) On all taxable income from $0 to $3,000, 3.4%.

(b) On all taxable income exceedmg $3 000 but not exceed-
mg $6,000, 5:2%.+ °

~(€) On all taxable i income exceedmg $6, 000 but not exceed-
mg '$9,000;, 7%.

-“(d)On all taxable income exceedmg $9 000 but not exceed-
mg$12000 82%.

~(e) “On ‘all taxable’ income exceedmg $12,000 but not
exceedmg $15,000, 8:7%. :

-(f) On all taxable “incomie exceeding $15,000 but not
exceeding $20,000,9.1%.

() On all taxable income exceedmg $20 000 but not
exceedmg $40,000, 9.5%..

(b)) On'all taxable income- exceedmg $40, 000 10%.

" (1e) The tax to be assessed, levied and collected upon the
taxable incomes of all fiduciaries and single individuals for
calendar year 1986 and corresponding fiscal years and for
calendar-and fiscal years thereafter shall be computed at the
followmg rates:

(2) On'all taxable i income from 30 to $7,500, 5%.

(b)On all taxable i mcome exceedmg $7,500 but not exceed-

"ing $15,000, 6.6%:

(¢)-On all taxable income exceedmg $15 000 but not
exceedrng $30,000, 7.5%.

(d) On all taxable income exceedmg $3O 000, 7.9%.

(1) The tax to be assessed, leviéd and collected upon the
taxable incomes of all married persons for calendar year 1986
and ‘corresponding fiscal years.and for calendar and fiscal
years thereafter shall be computed at the following rates:

“(a) For joint returns:

1. On all taxable income from $0 to $10, 000, 5%.

2.Onall taxable mcome exceedmg $10, 000 but not exceed-
mg $20,000, 6.6%.

3. Onall taxableii income exceedmg $20, 000 but not exceed-
ing $40,000, 7.5%. -

“4. On all taxable income exceeding $40 000, 7. 9%

(b) For married persons filing separately:

‘1. On all taxable income from $0 to $5,000, 5%.

" 2. 0n all'taxable income exceedmg $5,000 but not exceed-
ing $10,000, 6.6%.:

3. On all taxable income exceedmg $10 000 but not exceed-
ing $20,000, 7:5%.

4, On all taxable income exeeedlng $20,000, 7.9%.

(2) Commencmg with calendar year 1980 and correspond-
ing fiscal yeats and thereafter to 1982, the dollar amounts in
sub. (lb) shall be changed to reflect the percentage change
between the U.S. consumer price index for all urban consum-
ers, USS. city average, for the month of June of the current
year and the U.S. consumet price index for all urban consuin-
ers, U.S. city average, for the month of June of the prev1ous,
year, as determined by the U.S. departmient of labor; but in
no cas¢ may: thé amounts be increased by moré than 10%.
The revised amounts shall be rounded to the nearest whole
number drvxsrble by 100, and in no case may be reduced below
the amounts: appearmg in sub: (1b) on February 28,1979,
Except as provided in sub. (2¢), commencing with calendar
year 1987 and con'espondmg fiscal years and thereafter, the
dollar amounts i subs: (1e) and (lt) (a) shall be changed to
reflect the percentage change, minus 3%, between the U:S.
consumer price ‘index. for -all urban consumers, U.S. city
average, for June of the current year and the U.S. consumier
price index for all urban consumers, U.S. city average, for
June of the prekus year, as determined by the U.S. depart-
ment of labor, but in no case may the amounts be mcreased
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by more than 7% or decreased by any amount:. The amounts
in sub. (1) (b) shall be set at 50% of the amounts in sub. (if)
(a). - The revised amounts shall be rounded to the nearest
whole number which is a multiple of $10 unless the digit in
the units place is Sand all of the dlgrts to the right of the Sare
zeroes, in which case the amount shall be rounded so that the
digit in the tens place is an even number. The percentage
change in the consumer price index shall be rounded to-the.
nearest one-tenth of a percentage point, unless the digit in the
hundredths place i is 5and all of the numbers to the right of the
5 are zeroes, in which case the amount shall be rounded to the
nearest one-tenth that is an even number; the dollar amount
that is to be .adjusted is. the rounded ‘amount from ‘the
prevrous year.

(2e) (a) In October of odd-numbered years, begrnnmg in
1987, if the general purpose revenues balance for the preced-
ing fiscal year, as determined by the. annual fiscal report
required under s. 16 40 (3), is less than one percent of the total
general purpose revenue appropnatrons as identified under
figure 20.005 (1) for that fiscal year, there shall be no indexing
adjustment under sub. (2).and s. 71.02 (2) (k) for that year.

(b) In October of even-numbered years, beginning in 1988,
if the general purpose revenues balance for the precedrng
fiscal year, as determined by . the annual fiscal report required

under s. 16.40 (3), is substituted for thé gross. June 30.balance -

in the general fund summary for that fiscal year provrded
under figure 20.005 (1) and the resultmg gross June 30
balance for the succeeding fiscal year is thereby less than one
percent of the total general purpose revenue appropriations,
there shall be no indexing adjustment under sub @ and s.
71.02 (2) (kr) for that year.

(2f) The department of revenue shall annually pubhsh
notice of the standard deduction amounts and the brackets
for the individual income tax in the admrmstratrve register
and shalli incorpor ate any changes in dollar amounts required
under sub. (2) and's.71.02 (2) (kr) in the income tax forms
and instructions. ,

(29) The taxes ‘to be assessed levied and collected upon
taxable incomes of corporations for the calendar years 1972
to 1980 and correspondmg ﬁscal years shall be computed at
the following rates:

(a) On the ﬁrst $1, 000 of taxable mcome or any part
thereof; 2.3%.:

(b) On the second $1,000 or any part thereof 2 8%. o

(c) On the third $1,000 or any part thereof, 3.4%. .

(d) On the fourth $1,000 or any part thereof, 4. 5%.

(¢) On the fifth $1,000 or any part thereof, 5.6%. .

“(f) On the sixth $1,000 or any part thereof, 6.8%.

'(g) On all taxable incomie in excess of $6,000, 7.9%.

‘(2h) The ‘taxes to be assessed levied and colIected upon
taxable incomes.of corporatlons for the calendar year 1981
and correspondmg fiscal years. and for .calendar and fiscal
years thereafter shall be computed at the rate.of 7. 9%

(2m) ‘The corporation franchise tax rmposed under s.71.01
(2) and measured by net income of the calendar years 1972 to

1980:and correspondrng ﬁscal years shall be computed atthe

followmg Tates: . -

“(a) For the fir st $l 000 of net mcome or any part thereof

2. 3%. .

(b) For the second $1, 000 or any part thereof 2 8%
(c) For the third $1, 000 or any part thereof, 3.4%. .
(d) For the fourth $1,000.or any part thereof 4. 5%
© For the, fifth $1,000.or any part thereof, 5.6%. ..
. () For the sixth $1,000 or any- part thereof, 6.8%. .
‘(g) For-all net income in excess of $6,000, 7.9%. -

(2n) The corporation franchise tax imposed under s. 71. 01‘

(2) and measured by net income of the calendar year 1981 and
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correspondlng fiscal .years and calendar .and fiscal years
thereafter shall be computed at the rate of 7.9%. .

(3) The secretary of revenue shall prepare a table from
which the tax in effect on taxable personal income up to
$10,000 shall be determined. -Such table shall be published in
the: department’s- appropriate instructional booklets. - The
form:and the tax computatrons of the table shall be substan-
trally as follows: :

@) The title thereof shall be “Tax ‘Table”™.

~(b) The first 2 columns shall contain the minimum and the
maximum amounts, respectively, of taxable income in brack-
éts of not more than $100. Computation of tax on taxable
income of $10,000 and" over may | be set forth at the foot of
such table.

(c) The 3rd column shall show the amount of the tax
payable fot each ‘bracket before the allowance of any deduc-
tion for personal exemptions or exemptrons for depéndents.
The tax shall be computed at the rates in effect, which rates
shall be applied to the amount of income at the middle of each
bracket. - The amount of tax for each bracket shall be
computed only to the nearest 10 cents..

(4) (a) Commencmg with: the calendar year 1965 and with
fiscal years ending after December 31, 1965, natural persons
whose total income is not in-excess of $10,000.and consists
entirely of:wages:subject to-withholding for Wisconsin tax
purposes and not more than $200 total of dividends, interest
and other -wages not subject to Wisconsin withholding, and
who have elected the Wisconsin standard deduction and have
not claimed either the credit for homestead property tax relief
or deductions for expenses incurred in-earning such income,
shall; at: their-election, not be required to record on their
income tax returns the ‘amount of the tax imposed:on their
Wisconsin taxable income. Married persons shall be permit-
ted this election only if the joint income of the husband and
wife does not exceed $10, 000, if both report their incomes on
the same ]omt income tax return form, and if both make this
election. .-,

-*(b) The tax on income reported by persons makrng the
election under par.(a) shall be computed by the department
of revenue.. After applying all known-applicable credits, the
department shall notify the taxpayer by mail of the amount of
taxes due or the amount of taxes to be refunded. ‘

(5) (2) In assessing taxes interest shall be added to such
taxes at.12% per year from the date on which such taxes if
originally assessed would have become delinquent if unpaid;.
to.the date on which such taxes when subsequently assessed
will become delmquent if'unpaid. -

(b) Except as otherwise: specrﬁcally provrded in credrtmg'
overpayments of income" and surtaxes against underpay—
ments or against taxes to be subsequently collected and in
certifying refunds of such taxes interest shall be added at the
rate of 9% per year from.the date on which such taxes when
assessed would have become delinquent if unpaid to the date
on which such overpayment was certified on the refund roils
except that if any. overpayment of tax is certified on a refund
roll within 90 days after the last date prescribed for filing the
return of such tax or 90.days after the date of actual filing of
the return of such-tax,; whichever occurs later, no interest shall
be allowed on such overpayment. For purposes of this section
the return of such tax shall not be deemed actually filed by an
employe unless and until the employe has-included ‘the
written statement: requrred to be filed under s. 71.10: (8).
However when’ any. part of a tax-paid on-an estimate of
income, whether paid in connection with a tentative return or
not, is refunded or credited to a taxpayer, such refund or
credrt shall not draw interest.




1483 85-86 Wis. Stats.

- (6p) On income of calendar year 1986 and corresponding
fiscal years and thereafter, there may be deducted from the
tax after it has been computed according to-the rates of this
section personal exemptions for natural persons as follows:

(a) An exemption of $25 if the taxpayer has reached the age
of 65 prior to the close of the calendar or fiscal year. ,

“(b) An exemption of $50 for each person for whom the
taxpayer is entitled to  an exemption for the taxable year
under section 151 (e) of the federal internal revenue code:

(d) With respect to persons who-change their domicile into
or:from this state during the taxable year and -nonresident
persons, personal exemptions shall be limited to-the fraction
of the amount so determined that Wisconsin adjusted gross
income is of federal adjusted grossincome, In this paragraph,
for married persons filing separately “adjusted gross income”
means the separate adjusted gross income of each spouse and
for married persons filing jointly “adjusted gross income”
means. the total adjusted gross income of both spouses. If a
person and that person’s spouse are not both domiciled in this
state dum;g the entire taxable year, their personal exemptions
on a joint return are determined by multiplying the personal
exemption that would be available to each of them if they
were both domiciled in this state during the entire taxable
year by :a.fraction-the numerator of which is. their joint
Wisconsin adjusted gross income and the denominator of
which is their joint federal adjusted.gross income.

_:(6r) For taxable year 1986 and thereafter, single persons,
marriéd persons filing separately and married persons filing
jointly may-claim as a credit against, but not to exceed the
amount of, Wisconsin net income taxes due, an amount
calculated as follows: F

(a) Add: the amount of 1nterest allowed as .an 1temlzed
deduction: under section 163 of the internal revenue code and
paid on a loan to purchase or refinance a residence in this
state or paid on a land contract in réspect to a residence in this
state; in respect to. members of the U.S. congress, the amount
of interest allowed as an itemized deduction under section 163
of the'internal revenue code and paid to purchase or refinance
a.residence in or near Washington, D.C., or paid on a land
contract in respect to such a residence; for taxable years 1986
to 1988 only, the amount of interest allowed as an itemized
deduction under section 163 of the internal revenue code and
paid by an employe on a loan to ‘purchase stock in an
employe-owned busmess, as defined in's. 560.16 (1) (), from
which that employe receives at least 50% of that’ employe s
wage and salary income; the amount of intérest allowed as an
itemized deduiction under section 163 of the internal revenue
code and paid to acquire agricultural property, as defined in
5.93.50 (1) (am), other than a- residence, if that property was
personally operated or leased as farmland by the taxpayer
during the penod of ownership and is subsequently sold by
the taxpayer on a land contract, to a buyer who agrees, in
writing, to continue to personally ‘operate the property as
farmland over ‘the term of ‘thé ‘contract, for which interest
income'is reported by the taxpayer; the amount of interest, up
10 $1,200, or up to $600 for a married person filing separately,
allowed :as an itemized deduction-under section 163 ‘of ‘the
‘internal revenue code and not paid on a loah to purchase or
refinance a res1dence or paid on a land contract in respect to a
residence or paid to purchase stock'in the corporation from
whxch the employe receives at least 50% of that employe’s
wage and salary income’ ot paid to acqulre agricultural
‘property, other than aresidence, that is sold on a:land
contract for which interest income is reported; the deduction
for charitable contributions under section 170 of the internal
revenue code; the medical expenses allowed under section 213
of the internal revenue code and any amount expended by an
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adoptive parent or a prospective adoptive parent in adoption
fees, court costs or legal fees relating to the adoption of a
child, whether or not the adoption process is completed, to
the extent that this amount, when added to allowable medical
deductions. under sectlon 213 of the internal revenue code,
exceeds 5% of the person’s federal adjusted gross income.

(b) Subtract the standard deduction under s. 71 .02 (2) (km)
2m from the amount under par. (@).

(© Multlply the amount under par. (b) by .05.

(d) With: respect to persons ‘who change their domicile into
or from this state during the taxable year and nonresident
persons, the credit under this subsection shall be limited to
the fraction of the amount so détermined that Wisconsin
adjusted gross income is of federal adjusted gross income. In
this paragraph for mamed persons filing separately “ad-

,]usted gross income” means. the separate adjusted. gross

income of each spouse and for married persons filing jointly

adjusted gross income’” means the total adjusted gross
income of both spouses. If a person and that person’s spouse
are not both domiciled in this state during the entire taxable
year, ‘their credit under this subsection on a joint return is
determined by multiplying the credit ‘under this subsection
that would be available to each of them if they were both
domiciled in’ ‘this state during the entire taxable year by a
fraction the numerator of which is their joint Wisconsin
adjusted gross income and the denomxnator of which is their

Jomt federal adjusted gross income.

(D] HOMBSTBAD CREDIT. The purpose of this subsectlon isto
prov1de “credit to certain persons who own or rent their
homestead, through a system of income tax credits and
refunds; and appropriations.from the general fund. =

(a) Definitions. As used in this subsectlon, unless the
context clearly indicates otherwise:

-1. “Claimant” means a person who has filed a claim undet
this ‘subsection and who was domiciled in this state during the
entire calendar year preceding the year in which the person
files claim for credit under this subsection. When 2 individu-
als of a household are able to meet the qualifications for a
claimant, they may determine between them as to who the
claimant shall be. If they are unable to agree, the matter shall
be referred to the secretary of revenue and the secretary s
decision shall-be final.- -

2. “Gross rent” means rental pald at arm’s length solely
for the right of occupancy of a homestead, exclusive of
charges for. any_utilities, services, furniture, furnishings or
personal property appliances furnished by the landlord as a
part of the rental agreement, whether exptessly set out in the
rental agreement or not. In any case in which the landlord
and tenant have not dealt with each othex at arm’s length and
the department is satisfied that the gross rent charged was
excessive, the department may adjust such gross. rent to a

,reasonable amount for purposes of this, subsection. “Gross

rent” includes the space rental paid to a landlord for parkmg
of a mobile home; exclusive. of any charges for utilities,
services, furniture.and furnishings or personal appliances
furmshed by the landlord as a part.of the space rental.
Twenty-ﬁve per cent. of such annual gross rental plus the
monthly parking permit fees paid durmg the year shall be the
annual “property taxes accrued”.

3. “Homestead” means the dwelhng, whether owned or
rented, and so much of the land surrounding it, not exceeding
one acre, as is reasonably necessary for use of the dwelling as
a home; and may consist of a part of a multidwelling or
multlpurpose building and a part of the land upon which it is
built. (““Owned” includes a vendee in possession under a land
contract and of one or more joint tenants or temants in
cominon,) It does not include personal property such as
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furnrture, furmshrngs or applrances, but a mobrle home may
be a homestead.

4. “Household” means a claimant and an rndrvrdual
related tothe claimant as husband or wife.
.5, “Household income” means all income received by all
persons of a household in a calendar year ‘while members of
the household.
-~ 6. “Income” means the sum of adjusted gross income as
defined in s. 71.02(2) (i), maintenance payments, support
money, cash public assistance and general relief (not includ-
ing credit granted under this subsection); the gross amount of
any pension or annuity (including railroad retirement bene-
fits, all payments recéived under the federal social security act
and: veterans- disability” pensions), nontaxable interest re-
ceived from the federal government or-any of its instrumen-
talities, worker’s compensation, unemployment compensa-
tion, the .gross amount of “loss of -time” insurance and
'compensatron ‘and other . cash beneﬁts received from the
United States for past or.present service in the armed forces,
and scholarshrp and fellowship gifts or income, all regardless
of the fact that they may be excluded from'adjusted gross
income as defined in's. 71.02 (2) @) -“Income” .also includes
the following amounts that aré not included in adjusted gross
income: capital gains, gain on the sale of a personal residence
excluded under section 121-of the internal revenue code,
drvrdends, contrrbutrons to individual retirement -accounts
under section 219 of the internal revenue code (except roll-
over contrrbutrons), rntangrble drilling costs, depletion al-
lowances and the -amount by which the value of a share of
stock’ at the time'd qualrﬁed ‘or restricted stock option is
exercised exceeds the option price. Deprecratron deducted in
deterrmmng Wisconsin adJusted gross income as defined in s,
71.02 (2) (D shall be added to “income”. “Income” does not
include gifts from natural persons, cash reimbursement pay-
ments made under title XX of the federal social security act,
or surplus food or other relief in kind supplied by a govern-
mental agency. “Income” does not include the gain on the
sale of a personal residence deferred under section 1034 of the
internal revenue code: or nonrecognized gain from involun-
tary conversions under section 1033 of the internal revenue
code, A 'marital property agreement or umlateral statement
under ch. 766 has no effect in computing ‘income” for-a
person whose homestead is not the same as the homestead of
that per. $0n’s spouse. - :

73 “Proper ty taxes accrued” means property taxes, exclu—
srve of specral assessments, delinquent interest and charges
for service, levied on a clarmant $ homestead in 1964 or any
calendar year thereafter under ch. 70, less the tax’ credit, if
any, afforded in respect of such property bys. 79.10 (3) to (5).
Ka homestead is owned. by 2 or more persons or entities as
_]omt tehants: or_tenants in common and one ot more such
‘persons or entities is not a member of the claimant’s house-
hold, “property taxes aocrued” is that part of property taxes
levred on such homestead (reduced by the tax credit under s.
79.10 3) to (5)) as reflects the ownership percentage of the
claimant and the claimant’s household. A marital property
agr eement or unilateral statement under ¢h. 766 has no effect
in computrng ““property taxes accrued”” for'a person whose
homestead is not the same as ‘the homestead of that person’s
spouse. For purposes of this paragraph property taxes are
“levied” when the tax roll is delivered to the local treasurer
‘with the warrant for collection. If a homestead is sold during
the calendar year of the levy the “property taxes accrued” for
the seller ‘and buyer shall be the -amount- of the’ tax levy
prorated to each in the closrng agreement pertammg to the
sale of the homestead or, if not so provided for in the closing
agreement, the tax levy shall be prorated between seller and
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buyer in-proportion to months of their respective ownership,
provided -that- the seller and buyer occupy the homestead
during the periods of their respective ownership. If a-house-
hold ‘owns and occupies 2 or more homesteads in thé same
calendar year “‘property taxes accrued” shall be the sum of
the prorated taxes attributable to the household for each of
sach homesteads. If the household-owns and occupies the
homestead: for part of the calendar year and rents a home-
stead for part of the calendar year, it may include both the
proration of taxes on the homestead owned and “rent consti-
t,uting.property taxes accrued’’ with respect to the months the
homestead is rented, in computing the amount of the claim
under pars. (gn) to (grm). If a homestead is an integral part of
a multipurpose or multidwelling building, property. taxes
accrued are the percentage of the property taxes accrued on
that part -of the multipurpose or multidwelling building
occupred by the household as a principal residence plus that
same percentage. of the property taxes accrued on as much of
the land surrounding it, not exceeding one acre,  that is
reasonably necessary for use of the multipurpose; or multi-

dwelling building as a principal residence, except as the

limitations of par, (h) apply.. If the homestead is part of a
farm, “property taxes accrued” are the property taxes ac-
crued on up to 120 acres of land contiguous to the claimant’s
principal residence and include the property taxes accrued on
all 1mprovements to real property located -on such land,
except as the limitations of par. (h) apply For claims for 1967
and subsequent years, monthly parking permit fees collected
under 5..66.058 (3).(c) shall be considered property taxes.

- 8.-“Rent-constituting property taxes accrued” means 25%
of the gross rent actually paid in cash or itsequivalent in 1964
or-any subsequent calendar year by a claimant and his or her

‘household solely for the right of occupancy of their Wiscon-

sin-homestead in such calendar year, and which rent consti-
tutes the basis;, in. the succeeding calendar year, of a claim for
relief under this section by such claimant. A marital property
agr eement or unilateral statement under ch. 766 has no effect
in computing: “rent constrtutrng property taxes accrued™ fora
person whose homestead is not the same as the homestead of

that person’s spouse.

“(b) The right to. file claim under this subsectron shall be
personal to the claimant and shall not survive the claimant’s
death, but such right may be exercised on behalf of a claimant
by the claimant’s legal guar dian or attorney-in-fact. When a
claimant dies ‘after having filed a timely claim the amount
thereof shall be disbursed as prov1ded under s. 71.10-(10) (i).

(c) Sub]ect to the hmrtatrons provided in this subsection, a
claimant may claim as a credit against Wisconsin income
taxes otherwise due, Wisconsin property taxes accrued, or

rent constituting property taxes accrued, or both. If the

allowable amount of claim exceeds the income taxes other-
wise due on claimant’s income or if there are no Wisconsin
income:taxes due on claimant’s income, the amount of the
claim not -used as an ‘offset against income ‘taxes shall be
certified to the: department of administration for payment to
the claimant by check, share draft or other draft drawn on the
general fund. No such check, share draft or other draft and
no offsét against income taxes otherwise payable, or-refund of
income taxes paid in, respect of ‘any such claim shall be
charged .against  any town, city, village or:county in the
distribution of income taxes under this chapter. No interest
shall be allowed on any payment made to-aclaimant pursuant
to this subsectron

“(dm) No.claim with respect to property taxes accrued or

Tent constituting property taxes accrued shall be allowed or

paid unless such claim is filed with the department of revenue
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on or before December 31 of the year following the year for
whrch the claim is filed. :

©) Thé amount of any claim otherwise payable under this
subsection may be. applied by the départment of revenue
against any amount certified to the department under s.
71:105 or agamst any liability outstandmg on the books of the
department against the claimant, or against any other indi-
vidual who'was a member of his household in the year. to
whrch the clarm relates.

‘() Only one claimant per household per year shall be
entrtled to credit under this subsection. =

“(gn) The amount of any claim filed in 1976 and 1977 and
‘based upon property taxes accrued or rent constituting
property taxes accrued in 1975 and 1976, respectrvely, shall
be limited as follows:

LI the household i mcome of the clarmant’s household was
$3,750 or less in the year to which the claim relates, the claim
shall be limited to 80% of the property taxes accrued, or rent
constituting property taxes aocrued or both in’ such year on
the claimant’s homestead :

2 If the household income e of the claimant’s household was
more than $3,750°in the year to whrch the claim relates, the
claim shall be limited to 80% of the amount by which the
property taxes accrued, or rent constituting’ ‘property taxes
accrued; or both, in such year on the claimant’s homestead is
rn excess of 14. 3% of household income exceedmg $3,750.

3. No ¢redit shall be allowed rf household mcome of a
clarmant exceeds $7,500; -

“(go) The amount of dny claim ﬁled in 1978 or 1979 and
based upon property taxes accrued or rent constituting
property taxes accrued in 1977 or 1978 respectrvely, shall be
lrrmted as follows:’

1.If the household income was $4 000 orless in the year to
whrch the claim relates, the claim shall be limited 10 80% of
the property taxes accrued,” or rent. constituting -property
taxes “accrued, or both in- the year on: the clarmant s
‘homestead. - :

-2, If the household income was more than $4 000 in the
year to-which the claim relates; the claim shall be limited to
80% ‘of the-amount by which the property taxes accrued, or
rent constituting property taxes accrued, or both, in such year
on the claimant’s homestead is in excess:of 15% of household
income exceeding $4,000.

-3 No credit, may beallowed 1f the household income of a
clarmant exceeds $9,300. k

~.(gp)- The amount of any claim ﬁled in 1980 or 1981 and

based ‘upon property  taxes -accrued or rent constituting
property taxes accrued in 1979.or 1980, respectrvely, shall be
limited as follows: .. :
" 1. If the household i mcome was. $5 000 or less in the yearto
which the claim relates, the claim shall be limited to 80% of
the property taxes -accrued, or rent constituting property
taxes accrued, or- both, m the year on the claimant’s
homestead :

+ 2. If the household mcome was more than $5 000 in the
year to whrch the clarm relates, ‘the claim shall be limited to
80% of the amount by which the property taxes accrued, or
rent constituting pr operty taxes accrued, or both, in such year
on the claimant’s homestead  is in_ excess of one-mnth of
household income exceedmg $5,000. -

.-:3.. No-credit may be allowed if the household mcome ofa
clarmant exceeds $14,000.

“(gq9) The amount of any claim t' led in 1982 to 1983 and

: based on property taxes accrued or rent constrtutmg property
taxes accrued during the previous. year is limited as follows:

1. If the household income was $6,000 or less in the year to
whrch the clarm relates, the clarm is limited to 80% of the
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property taxes accrued or rent constrtutlng property taxes
accrued or both in that year on the claimant’s homestead.

" 2. If the household income was more than $6, 000 in the
year to which the claim relates, the clarm is limited to 80% of
the amount by which the property taxés accrued or ‘rent
constituiting property taxes accrued or both in that year on
the claimdnt’s’ ‘homestead: exceeds 12. 5% -of the household
income exceedmg $6,000.

- 3, No.credit may be allowed if the household income ofa
clarmant exceeds $14,000. :

gy The amount of any clarm frled in 1984 and based oii
property taxes accrued or rent constrtutmg ‘property taxes
accrued during the previous year is limited as follows: - -

“1.If the household income was $7,000 or Iessin the year to
Wthh the claim relates, the claim i is limited to 80%of the
property taxes accrued ‘or rent constituting property taxes
accrued or both-in that 3 year on the claimant’s homestead.

2. If thé household income was more than*$7,000 in-the
year to which the claim relates, the claim is limited to 80% of
the amount by which the property taxes accrued or rent
constituting property taxes accrued or both in that year-on
the claimant’s homestead exceeds 12.94% of the household
incomé exceeding $7,000. o

“3. No credit may be allowed if the household income of a
claimant exceeds $15,500. -

(grm) The amount of any claim ﬁled in 1985 or l986 and
based on property taxes accrued or rent constrtutrng pr operty
taxes accrued during the prevrous ‘yéar is limited as follows:

1. If the household income was $7,400 or less in the year to
which the claim relates, the claim is limited to 80% of the
property taxes accrued ‘or rent constrtutrng property taxes
accrued or both'in that year’ ‘on the clarmant’s homestead:
“"2,"If the household income was more than $7,400 in the
year to'which the claim relates, the claim is limited to 80% of
the amount by which the _property taxes’ accrued or rent
constituting property taxes accrued or both in that year on
the claimant’s homestead exceeds 13 187% of the household
mcome exceedrng $7,400.

'3.'No credit may be allowed if the household income of a
clarmant exceeds’ $16,500. - -

(gm) The amount of any claim filed in 1987 and thereafter

and based on property taxes accrued or rent constrtutrng
.property taxes accrued durrng the prevrous year is limited as

follows

1. If the household income was $7, 600 orless in the year to
which the claim relates, the claim is limited to 80% of the
property taxes accrued”or rent constituting. property taxes
accrued or: both in that year on the claimant’s homestead.

2.1 the household income ‘was more than $7,600 in the
yearto which the claim relates, the claim is limited to 80% of
the amount. by ‘which“the property taxes accrued or rent
constituting property taxes accrued or both in that year on
the claimant’s-homestead exceeds 13 483% of the household
income ¢xceeding $7,600. '

3. No credit may be allowed if the household income ofa
claimant exceeds $16,500."

(gs) 1. For claimants who filed 2 claim in 1984 based on
property taxes accrued’ or rent constltutrng property taxes
accrued in 1983, the amount of" the claim deterrmned under

par. (gr) shall be increased by 25%.

2. For claits determined under par. (gr) which are paid or
credited by. the departmient on or before June 1, 1984, the

' addrtronal amount ‘of claim allowable under thls paragraph
shall be paid or' credited by August 31, '1984. For claims

determined under par. (gr) which are pard or credited after
June’ 1;1984; the additional amount of claim allowable undér
this paragraph shall be pard or credited wrthm 90 days after
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the date the clarm allowable under par (gr) was pard or

o he sta tesv whrch apphes to a clarm determrned under par.
(gr) app

ambunt of the allowable clarm
case in whrch property taxes accrued, or rent
operty taxes accrued, or both, in respect of any
éxceeds the followmg, the amount thereof
oses of this subsectron be deemed to have been

, alendar year 1975 or 1976, $535
2 In calendar year 1977 or 1978, $800..
3.In calendar year 1979, or any subsequent calendar year

to 1982, $1, .

4. In calendar year. 1983, $1,100.

5.1In calendar year 1984, or any subsequent calendar year,
$1, 2000

(hm) If the amount ofa qualrﬁed claimant’s clarm is more
than :zero but less. than $10 the amount of credrt paid or
credited shall be.$10° . -

(i) ‘In administering this subsection, the department of
revenue shall make available suitable forms with instructions
for claimants, rncludrng a form which may be included with,
oras a part of, the individual income tax blank. In preparing
homestead credit forms, the department of revenue shall
provide . a space for 'dentrﬁcatron of -the ‘county and- city,
vrllage or town in whrch the claimant resides,

(rm) At the end of each fiscal year, the department of
reveriue shall review the homestead tax credit program and
may ‘propose legrslatron to. adjust the amounts of claims
allowable under the program, taking into account findings
that $qcial security benefits and the cost of lrvrng, as reflected
in.the index computed by the U.S. bureau of labor statistics,
have rncreased or decreased. .

) Every clarmant under this subsection shall supply to the
department in support of his claim, reasonable proof of age,
rent paid, property taxes accrued, changes of homeéstead,
household membershrp, househiold i income, size and nature
of property claimed as the homestead and a statement that
the property taxes accrued used for piirposes of thrs section
have been or will be paid by him and that there are 1o
dehnquent property takes on the homestead

(m) In any case in which a homestead is rented by a person
from another person under circumstances deemed by the
department of revenue to be not at arm’s length, it may, with
the aid of its property tax division, determine rent constitut-
ing property taxes accrued as at arm’s length and, for
purposes. of this section, such determination shall be final.

(p) Property taxes accrued or rent constituting propetty
taxes accrued shall be reduced by one-twelfth for each month
orportionofa month for which the claimant received general
relief from any mumcrpahty or county equal to or in excess.of
$400, or received assrstance under 5. 49.19, except assistance
recerved ,
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1. Under s, 49.19 (10) (a).

2. As a relative, other than a parent, with whom any
dependent child is lrvmg, if the assistance does not. mclude aid
to mieet the needs of the claimant or the claimant’s spouse or
children. .. -

(q) A claim shall be drsallowed if the department ﬁnds that
the claimant received title to his homestead primarily for the
purpose of receiving benefits under this subsection.

(r) No-claim for credit under this subsection may be
allowed to any claimant who was under 18 years of age at the
close of the year the property taxes were levied ot rents weré
paid.

) No- clarm for credrt under this subsection may be
allowed to any claimant who was claimed as a dependent fot
federal 1ncome tax purposes by another person durrng the
this lrmrtatron shall not apply rf the clarmant was 62 years of
age orolder at the. close of the year the claimed property taxes
orrent constrtutmg property taxes accrued. -

(t) No claim for credit under this section may be allowed to
any claimant-who:; ..

1. Resided for the entire calendar year to whrch the claim
relates in housrng which was exempt from taxation under ch.
70, except housrng for which-payments in lieu of taxes are
made under's. 66.40 (22). If the claimant lived in housing
which was subject to taxation under ¢h. 70 fot any patt of the
calendar year to which the claim relates; the property taxes
accrued or rent constituting property taxes accrued, or both,
shall be based :on the period during which such housmg
constrtuted the claimant’s homestead.

-2 Resides ina nursing home and recerves assrstance under
$. 49.45 at the time of filing.

(u) No lessor may charge a fee for supplying a claimant
wrth the information necessary for the claimant to comply
with pat. (j).

(7m) Married persons filing a ]ornt return may claim as a
credit against, but not to exceed the amount of, Wisconsin net
income taxes otherwise due, an aimount equal t0.2.5% of the
eamed iicome of the spouse ‘with the lower earned i income;
but not more than $450. In this subsection, “‘earned income”
means wages, salaries, tips, other employe compensation and
net-earnings from self-employment allocable to- Wisconsin
under s. 71.07. Earned income is computed notwithstanding
the fact that each spouse owns an undivided on¢-half interest
in the whole of the marital property. A marital property
agreement or unilateral statement under ch. 766 transferring
income bétween spouses has no efféct in computrng earnéd
income under this: subsection. Earned incomé is reduced by
any amount of net loss from self-employment. - Earned
income does ‘not include amounts received as a pension or
annuity or income to which section 8§71 (a) of the rnteinal
revehue.code applies.

(8) (@) If in calendar year 1962 or thereafter a natural
person domrcrled in this staté pays a net income tax to
another stite upon income derived from the performance 6f
personal services outside Wisconsin in calendar years 1961 to.
1977 or corresponding fiscal. years, such' persofi may credit
the tax paid to such other state on suchiincome agamst the net
income tax otherwise payable to this state on incomie of the
year in which such personal services were performed. No
such credit shall be allowed unless claimed within the time
provided in s. 71.10 (10) (bn) but s. 71.10(10) (d) shall not
apply to such credits. For purposes-of this section, amounts
withheld from wages or declared and paid. pursuant: to the
income tax law of another state shall be deeméd a net income
tax pard to such other state only in the year in which the
rncome tax return for such state-was required to be filed. The
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department of revenue shall compute the revenue loss to the
state,.county and various tax districts resulting from the tax
credits granted under this subsection, and may from time to
tlme correct its .computations.

~ (b) If in calendar year 1976 or thereafter a resident individ-
ual, estate or trust pays a net income tax to another state
upon income from business conduicted in such state or upon
income from rentals and royalties from real estate or tanglble
personal property or from the operation of any farm, mine or
quarry, or from the sale of real or tangible personal property
located in ‘such state, in calendar years 1975 to 1977 or
corresponding fiscal years, such resident individual, estate or
trust may credit the net tax paid to such other state on such
mcome agalnst the net income tax otherwise payable to this
state on income of the same year, The credit shall not be
allowed if such income was not considered income for Wis-
consin tax purposes. The credit shall not be allowed unless
claimed within the time provided in s. 71.10 (10) (bn) but s.
71.10(10) (d) does not apply to such credits. For purposes of
this- section amounts declared and paid pursuant to the
income tax law of another state shall be deemed a net income
tax paid to such other state only in the year in which the
income tax return for such state was required to be filed.

-(¢) If in calendar year 1979 or thereafter a resident individ-
ual estate or trust pays a net income tax to another state
upon income taxable by such state for calendar year 1978 or
corxespondmg fiscal year or thereafter, such resident individ-
ual, estate or trust may credit the net tax paid to such other
state on such income agamst the net income tax otherwise
payable to this state on income of the saine year. The credit
shall not be allowed unless the income taxed by the other state
is also considered income for Wisconsin tax purposes. The
credit shall not be allowed unléss claimed within the time
provided in s. 71.10 (10) (bn) but s..71.10 (10).(d) does not
apply to such credits. For purposes of this section amounts
declared and paid pur suant to the income tax law of another
state shall be deemed a net income tax paid to such other state
only in'the year in which the income tax return for such state
was’ tequued to be filed.-

(d).In this’ ‘subsection “state” includes the District of
Columbla but does not include the commonwealth of Puerto
RlCO or the several territories organized by Congress.

(9) In the case of married persons filing a combined return
for a taxable year before 1986, all or part of the amount of
overpayment of one spotise computed on the return may be
creditéd to the tax liability on such return of the other spouse.
This subsection applies only to couples who are married at
the close of their taxable year and at the time of filing their
returns and have no action for divorce or for legal separation
pendmg between them at the time of filing their returns.

-'(10) In the case of any overpayment, the depattment of
revenue, within the applicable period of limitations, may
credit the amount of overpayment, including any interest
allowed, against any liability, in respect to any tax collected
by the depattment, on the part of the person who made the
overpayment and shall refund any balance to the person.
For married persons, the department of revenue may credit
overpayments or xefunds resultmg from )omt returns under
this chapter:

(a) Agamst any liability of elther spouse or both spouses in
respect to an amount due the department that was incurred
during marriage by a spouse after December 31, 1985, or after
estabhshment of a marital domxclle iri- this state; whichever is
later, except as prov1ded ins. 71. 11 @ and 2m). ©

(b) Against the liability of a spouse in respect to an amount
due the department that was incurred before January 1, 1986,
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or before marriage, whichever is later, to the extent that the
overpayment or tefund was based on taxable income and the
deductions and credits associated. with the taxable income,
which would have been the property of that spouse but for the
marriage and except as provided ins. 71.11 (2) and (2m).

(11) FARMLAND PRESERVATION CREDIT. The purpose of this
subsection is to provide ciedit to owners of farmland which is
subject to agricultural use restrictions, through a system of
income tax credits and refunds and appropriations from the
general fund.

(a) In this subsection:

1. “Claimant” means an owner of farmland, as defined in
5. 91,01 (9), domiciled in this state during the entire year for
which a credit under this subsection is claimed.

a. When 2 or more individuals of a household are able to
qualify individually as a claimant, they may determine be-
tween them who the claimant shall be. If they are unable to
agree, the matter shall be referred to the secretary of revenue,
whose decision is final.

b. If any person in a household has claimed or will claim
crédit under sub. (7), all persons from that household are
ineligible to claim any credit under this subsection for the
year to which the credit under sub. (7) pertained.

" ¢. For partnerships, “claimant” means each mdlvxdual
partner.

d..For purposes of filing a claim under this subsection, the
personal representative of an estate and the trustee of a trust
shall be deemed owners of farmland.  “Claimant” does not
include the estate of a person who is a nonresident of this state
on the person’s date of death, a trust created by a nonresident
person, a trust which receives Wisconsin real property from a
nonresident person or a trust in which a nonresident settlor
retains a beneficial interest.

- e, For purposes of filing a claim under thls subsection,
when land is subject to a land contract, the claimant shall be
the vendee under the contract.

f. For purposes of filing a claim under this subsection,
when a guardian has been appointed under ch. 880 for a ward
who owns the farmland, the claimant shall be the guaxdlan on
behalf of the ward..

g. For a tax-option corporation, “claimant” means each
ind1v1dua1 sharcholder.

“Depaxtment” means the department of revenue.

3. “Farmland” means 35 or more acres of real property in
thlS state owned by the claimant or any member of the
claimant’s household: during the income year for which a
credit under this subsection is claimed if the farmland, during
that year, produced not less than $6,000 in gross farm profits
resulting from the farmland’s agricultural use, as defined i ins:
91.01:(1), ot if the farmland, during that year and the 2 years
1mmed1ately preceding that year, pr oduced not less than
$18,000 in such profits,

.3m. “Gross farm profits” means gross receipts, excludmg
rent, from agricultural use, as defined in's. 91.01 (1) mcludmg
the fair market value at the time of disposition of payments in
kind for placing land in federal programs, less the cost or
other basis of livestock or other items purchased for resale
whlch are sold or otherwxse disposed of during the income
year.

‘ “Household” means an individual and his or her spouse
and all minor dependents

5.-“Household income™ means all of the income of the
clalmant the claimant’s spouse and all minor dependents
attributable to- the income year while' members of the
household .

6. “Income”:
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a For an mdrvrdual means mcome as deﬁned under sub.
(N(a)6, plus nonfarm business losses less the first $25,000 of
depreclatron expenses in respect to the farm.

‘b..For a corporate clarmant except a tax-optron corpora-
tron means the same as for an individual claimant except that
income as defined unders. 71.02 (1) () plus any farm business
loss carry forward allowed ‘under s. 71.06 shall be included
instead of income under §ub. (7) (a) 6 and “income” of a
corporate claimant shallinclude all household income of each
of its corporate shareholders of record at the end of its
income year, plus nonfarm business losses and depreciation
expenses of the cofporate claimant, except the ﬁrst $25 000 of
depreclatron expenses in respect to the farm.

¢, For an estate or trust, means the same as “mcome” for
an mdrvrdual except that the net income of the estate or trust
before subtractmg any. deductions claimed for income distrib-
utable to the estate’s or trust’s beneficiaries shall be included
instead of Wrsconsm ad]usted gross mcome as defined m S.
71. 02 ) @. v

7. “Property taxes accrued” means property taxes, exclu-
sive of spectal assessments, delinquent interest and charges
for service, levied on the farmland and improvements owned
by the clalmant orany member of the claimant’s household in
any calendar year under ch. 70, less the tax credlt if any,
afforded in respect of the property by.s. 79.10 (3) to (5).
“Property taxes accrued” shall not exceed $6,000. If farm-
lan irsvowned by a tax-optlon corporatlon or by 2'or more
persons or entities as joint tenants, tenants in common or
partners and one or more such persons or entities is not a
member of the claimant’s household, “property taxes ac-
crued” is that | part of property taxes levied on the farmland
(reduced by the tax credit under s. 79:10 (3) to (5))as reflects
the ownership percentage of the claimant and the claimant’s
household. For purposes of this paragraph property taxes
are “‘levied””- wher “the tax roll “js’-delivered- to the local
treasurer-with the warrant for collection, If farmland is sold
during the calendar year of the levy the “property - taxés
accrued” for the seller and buyer shall be the amount of the
tax levy prorated to each in the closing agreement pertarmng
to the sale of the farmland. or, if not so provided for in the
closing agreement, the tax levy shall be prorated between the
seller-and- buyer in proportion to months of their respectlve
ownershrp

(amh) Subject to the hmrtatrons provrded in thrs subsectlon,
a claimant may claim as-a credit against Wisconsin, income
taxes otherwise due, the amount derived under par. (b).. If the
allowable amount of claim exceeds the income. taxes other-
wise; due.on claimant’s income or if there are no-Wisconsin
income taxes due on:claimant’s.income, the amount of the
claim not-used.-as an offset against.income taxes shall be
certified to.the departmerit of administration for payment to
the claimant by check, share draft or other draft drawn.on the
general fund. No such check, share draft or other draft and
no offset against income taxes otherwise payable, or refund of
income taxes paid in respect of any such claim shall be
charged against any. town, city, v111age or. county in. the
distribution of income taxes under this chapter. No interest
shall be.allowed on any. payment made- to a claimant under
this subsection.

(b) Except as provrded in par. (bm), the amount of any
claim filed in 1978 and based upon property taxes accrued in
1977 or. clalms filed in later calendar years based. upon
property taxes accrued i in the precedmg calendar year shall be
determrned as follows: s

-1; The amount of excessive propetty taxes shall be com-
puted by subtracting from property taxes accrued the amount
of 7% of the 2nd $5,000 of household income plus 9% of the
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3rd $5,000 of household income plus 11% of the 4th $5,000 of
household income plus 17% of the Sth $5,000 of household
income plus 27% of the 6th $5,000 of household i income plus
37% of houisehold income in excess of $30,000. The maxi-
mum-excessive property tax which can be utilized is $6,000,
A The credlt allowed under this subsection shall be limited
to 90% of the first $2,000 of excessive property taxes plus
70% of the 2nd $2,000 of excessive property taxes plus 50%
of the 3rd $2,000 of excessive property taxes. The maximum
credit shall not. exceed $4,200 for any claimant. The credit for
any claimant shall be the greater of either the credit as
calculated under this subsection as it exists at the end of the
year for which thé claim is filed or as it existed on the date on
which the farmland became subject to a current agreement
under subch. I1.or III of ch, 91, using for such calculations
household income and’ property taxes accrued of the year for
which the claim is filed.

3. a If the farmland is located in a county which has 2
certified agricultural preservation plan under subch. IV of ch.
91 at thé close of the year for which credit is claimed and is in
an area zoned by a county, city or village for exclusive
agricultural use under ch. 91 at the close of such year, the
amount of the claim shall be that as specified in subd. 2.

'b. If the farmland is subject toa transition area agreement
under subch. IT of ch. 91 on July 1 of the year for which credit
is claimed, or'the claimant had applied for such an agreement
before July 1. of ‘such year ‘and the agreement has subse-
quently been executed, and the farmland is located in a c1ty or
village which has a certified exclusive agricultural use zoning
ordinance under subch. V of ch. 91 in effect at the close of the
year for which credit is claimed, or in a town which is subject
to a certified county exclusive agricultural use Zoning ordi-
hance under subch. V of ch91 ineffect at the close of the year
for whi¢h credit is claimed, the’ amount of the claim shall be
that as speclﬁed insubd. 2.~ -

‘b, If the claimant or ‘any member of ‘the clarmant’
household owns farmland which is ineligible for credit under
subd. 3.'a-or b'but’ wis subject to a farmland preservation
agréemenit under subch. III of ch. 91-on July I of the year for
which credit is claimed, or the owner had applied for sach an
agreement before July 1 of such year and the agreement has
subsequently been executed, and if the owner has apphed by
the end of the yedr in which conversion under s. 91.41 is first
possible for conversion of the agreement to a transition area
agreement under subch. II of chi. 91, and-the transition area
agreement has subsequently been executed, and the farmland
is located in a city or village which has a certified exclusive
agricultural use zoning ordinance under subch. V of ch. 91'in
effect at the close-of the year for which credit is:claimed, or in
a“town which ‘is subject to a. certified county exclusive
agricultural use zoning ordinance under subch. V.of ch. 91 in
effect at the close of the year for which credit is claimed, the
amount ‘of the claim shall be that specified in subd. 2.

e o If the claimant or any member of the clarmant s
household owns farmland which is ineligible for credit under
subd. 3. a or b but which is subject to:a farmland préservation
agreement Or a transition area agreement under subch. IT of
ch. 91 on July 1 of the year for which credit is claimed, or the
owner had applied for such an-agreement before July 1 of
such year and the agreement has subsequently been executed,
the amount of the clalm shall be llmlted to 70% .of that
specified in subd. 2. .

cm.:If the clalmant or any member of the clalmant s
household owns farmland which is ineligible for credit under
subd; *3. a, b, bm or c but was subject to a farmland
preservation agreement under subch. I11 of ch. 91 on July 1 of
the year for which credit is claimed, or the owner had applied
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for such.an agreement before July 1 of such year and the
agreement has subsequently been executed, and if the owner
has apphed by the end of the year in which conversion under
5. 91.41 is first possible for conversion of the agreement to an
agreement ynder subeh, IT of ch. 91, and the agreement under
subch. II of ch. 91 has subsequently been executed, the
amount of the claim shall be limited to 70% of that specified
insubd. 2. . - .

- d. If the farmland is located in an agncultural d1stnct
under-a certified county agricultural preservation plan under
subch. IV of.ch. 91 at the close of the year for which credit is
claimed, and is located in an area zoned for exclusive agricul-
tural use under a certified town ordinance under subch. V of
ch. 91 at the close of such year, the amount of the claim shall
be limited to 90% of that specified in subd. 2.-

.e. If the farmland is located in an area zoned for exclusive
agncultutal use -under a certified county, city or village
ordinance under subch. V of ch, 91 at the close of the year for
which credit is claimed, but the county in which the farmland
is-located has not adopted an agricultural preservation plan
under subch. IV of ch. 91 by the close of such year, the
amount.of the clalm shall be lmnted to 70% of that specified
in subd.. 2. :

o fIf the farmland is subject to a farmland preservation
agreement under subch. IIT of ch. 91 on July 1 of the year for
which credit is claimed or the claimant had applied for such
an agreement before July 1 of such year and the agreement
has subsequently been executed, the amount of the claun shall
be. lmnted to 50% of that specified in subd, 2.

4, Noththstandmg the time requirements. of subd. 3, for
claims filed in 1978 based on property taxes accrued in 1977:
v a. Clalmants may file under subd. 3. aord if the farmland
was locatéd in an agricultural district under a certified county
agricultural preservatlon plan under subch, IV.of ch, 91 on
March 1, 1978, and was zoned for exclusively agricultural use
under an ordxnance certified under subch V.of ch. 91 on
March 1, 1978.

b. Clalmants may file under subd 3.bif the clalmant had

applied for a transition area agreement under subch. 1T of ch.

91 before March .1, 1978, and’ the agreement. had subse-
quently been. executed and the farmland was located in-a city
or v111age which has a. certified exclusxve agricultural use
zoning ordinance under subch. V of ch. 91 in effect on. March
1, 1978, or in a town which is subject to a county exclusive
agncultutal use zoning ordinance certified under subch. V of
ch. 91 on March 1, 1978.

¢. Claimants may file under subd. 3 cor f 1f the clalmant
had apphed fora farmland preservatwn agreement.or transi-
tlon area agreement under subch. II or III of ch. 91 before
March 1, 1978, and the agreement has subsequently been
executed.

d. Clalmants may file.under subd 3.e: 1f the farmland was
zoned. for exclusively agricultural use under an ordinance
certified under subch. V of ch: 91 on March 1, 1978,

(bm) If the,farmland is subject to a certified ordinance
under subch. V. of'ch. 91 in effect at the close of the year for
which the-credit is claimed, the amount of the claim is 10% of
the property taxes accrued or the.amount determlned under
par; (b), whichever is greater. '

(c):All: amounts aIIOWed as credits under ‘this subsectlon
constitute income for income and franchisé tax purposes and
are reportable as such in the year of receipt. .

.(d) No credit shall be allowed under this subsectlon unless
a claim therefore is filed with the department within 12
months. followmg the close of the i mcome year in Wthh the
pxoperty taxes accrued. . ,
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(¢) The amount of any claim othe1w13e payable under this
subsection may be apphed by the department against any
amount certified to the department under s. 71.105 or against
any hablhty outstanding on the books of the department
against the claimant or againist any other individual who was
amemberof the clalmant ] household in the year to which the
claim relates.

® The department may dxsallow any claim under. this
subsectlon if it determines that ownership of the farmland has
been transfetred to the claimant primarily for the purpose of
maximizing benefits under this subsection.

(2) The depamnent shall prepare a table under whlch
clalms under this subsection shall be determined.

(h). Every claimant under this subsection shall supply, at
the request of the department, in support of the claim, a copy
of the property tax bill relating to the farmland, a copy of the
farmland preservatlon agreement or a certificate. of the ap-
propmate zoning authority. The farmland preservation
agreement shall contain ptov151ons spec:ﬁed under s, 91,13
(8) including either a provision requiring farming operations
to be.conductéd in substantial accordance with a soil-and
water conservation plan prepared under s, 92.104 or a provi-
sion requiring farming operations to be conducted in compli-
ance with reasonable soil and water conservation standards
established under s. 92.105. The cert1ﬁcate of the zoning
authority shall certify:

1. That the lands are ‘within the boundanes of an agncul—

tural zoning district which is part of an adopted ordinance
meeting the standards of subch, V of ch. 91 and certified
under s.:91.06:
2. That the o:dmance has been approved, where necessary,
by the board of the town within which the lands are situated,
as required by s..59. 97, and shall 1ndlcate the date of
approval ,

. 3.: That each ‘structure. or 1mprovement on the lands
conformstothe tequuements of the exclusive agmcultur al'use
ordinance: - ,

.- 4. The portion of the clalmant’s faxmland whxch is w1th1n
the area zoned for exclusive: agricultural use.

“5.'That soil and water consetvation standards apphcable
to the land are established and apptoved as required unders.
92.105 (1) to (3) and that no notice of noncompliance is in
effect under s. 92.105 (5) with respect to the claimant at the
time the certificate is issued.

(o) No credit ‘may be allowed under this subsectlon if a
notice of noncompliance with an apphcable soil and water
conservation plan under s. 92.104 is in effect with respect to
the cldimant at the time the claim is filed. No credit may be
allowed under this subsection if a notice of noncompliance
with apphcable soil and water conservation standards under
5.92.105isin effect with xespect to the clalmant atthe time the
claxm isfiled:

(p) No credit shall. be allowed under this subsection for
property. taxes accrued on farmland zoned for exclusive
agricultural use under an ordmance certified under subch, V
of ch. 91 which is granted a spec1al exception or conditional
use. _permit. for a use which is not an agricultural use, as
défined in's, 91.01 ..

(12m) (a) Any coxporatxon which contributes an amount to
the. communlty development finance  authority under s.
233 03 and, in the same year purchases common stock or
partnership interests of the community development finance
company issued under s. 233.05 (2) in an amount no greater
than the contribution to the authority, may credit against
taxes otherwise due an amount equal t0.75% of the purchase
pnce of the stock or partner: shlp interests. The credit recéived
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under this paragraph may not exceed 75% of the contribu-
tlon to the community development finance authority.

(b) Any corporation or individual receiving a credit under
this subsection may.carry forward to the next succeedmg 15
taxable years the amount of the credit not offset against taxes
for the year of purchase to the extent not offset by those taxes
otherwise due in all intervening years between the year for
which the credit was computed and the year for whlch the
carry-forward is claimed:

' (12r) RESEARCH CREDIT. (a) Credit. For. taxable year 1986
and subsequent years, any corporation may credit against
taxes otherwise due under this chapter an amount equal to
5% of the amount obtained by subtracting from the corpora-
tion’s qualified research expenses; as defined in section 30 of
the mternal revenue code, except that “qualified research
expenses” includes only expenses. incurred by the claimant,
incurred for research conducted-in this state for the taxable
year thecorporation’s base period research expenses, as
deﬁned in section 30 of the internal revenue code. - .

(b) Adjustments. For taxable year 1985 and subsequent
years;’ adjustments  for acquisitions and - dispositions of a
major portion of a trade or business shall be made under
section: 30" of the mtemal revenue code as lrmlted by this
subsectron

“(d) Annualization. In the case of any short taxable year,
qualified research expenses shall be annuahzed as prescrrbed
by the department of revenue.

“(e) Proration. If a portion of qualified research expenses is
incurred partly within and partly outside this state and the
amount incurred in this state cannot be accurately deter-
mined, a portion of the qualified expenses shall be reasonably
allocated to this state. Expenses incurred entirely outside this
state for the benefit of research in this state are not allocable
to this state under this paragraph.

() Change of business or ownersth In the case of a change
in ownership-or business of a corporation, section 383 of the
internal revenue code, as limited by this subsection, applies to
the carry-over of unused credits. .

(g) Carry-over. If the credit computed under par. (a) is not
entirely offset against Wisconsin income or franchise taxes
otherwise due, the unused balance ‘may be carried forward
and credited against, Wisconsin income or franchise taxes
otherwise due for the following 15 taxable years to the extent
not offset by thesc taxes otherwise duein all i intervening years
between the year in which the expense was incurred and the
year in which the carry-forward credit is claimed. ,

() Administration. The department of revenue has full
power to admnuster the credit provided in this subsection and
may take any actlon, conduct any proceeding and proceed as
it is authorized in “respect to income and franchise taxes
1mposed in this chapter.” The income and franchise tax
provisions in this chapter relating to. assessments refunds;
appeals, collection, interest and penaltres apply to the credlt
under this'subsection,

(k). Timely- claim. No credit may be’ allowed under this
subsection unlessit is claimed wrthm the penod Speclfied ins.
71.10 (10) (bn).

" (L) Nonclaimants. The credit under this subsection may
not be claimed by a partnership or tax-option corporation or
by partners or shareholders of a tax-option corporation.

(12rf) RESEARCH:FACILITIES CREDIT. (a) Credit. For taxable
year 1986 and subsequent years, any corporation may credit
against taxes otherwise due under this ‘chaptér an amount
equal to 5% of the amount paid or incurred by that corpora-
tion durmg the taxable year to- construct and equip new
facilities or expand existing facilities used in this state for
qualified research, as defined in sectlon 30 of the internal
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revenue code. Eligible amounts include only amounts paid or
incurred for tangible, depreciable property but do not include
amounts paid or incurred for replacement property.

(b) Calculation and administration. Subsection (12r) (b) to
(L) as it relates to the credit under that subsection applies to
the credit under this subsection.

'(13) (2) Whenever an audit of any claim filed under sub.
(7), (7Tm), (11) or (12m) indicates that an incorrect claim was
filed, the department of revenue shall make a detérmination
of the correct amount and notify the claimant of the determi-
nation and the reasons therefor under s: 71.11 (22) within 4
years of the last day prescribed by law for ﬁhng the claim. If
the claim has been paid, or credited against income taxes
otherwise payable; the credit shall be reduced or canceled,
and the proper portion of any amount paid shall be similarly
recovered by assessment as income taxes are-assessed and the
assessment shall bear interest at 12% per year from: the due
date of the claim. Any person feeling aggrieved by the
determination may, within 60 days after receipt, petition the
department for redetermination. The départment shall make
a redetermination on the petition within 6 months after it is
filed and notify the claimant under s. 71.11 (22). If no timely
petition for redetermination is filed with the department, its
determination ‘shall be final and conclusive. -

(b) A claimant who has filed a timely claim under sub. ),
(7m), (11) or (12m) may file an amended claim with the
department of revenue within 4. years of the last day pre-
scribed by law for ﬁhng the onglnal claim.

~(cm) In any case in which it is determined that a claun
under sub. (7), (Tm), (11), (12), 1983 stats., (12m), (12r) or
(12rf) is or was false or excessive and was ﬁled with fraudulent
intent, ‘the clalm shall be disallowed in full and, if the claim
has ‘been paid or a credit has been allowed against income
taxes otherwrse payable, the credit shall be canceled and the
amount paid may be recovered by assessment as income taxes
are assessed and the assessment shall bear interest from the
due date of the claim, until refunded or paid, at the rate of
1.5% per month. The claimant in such case, and any person
who assisted ‘in the preparatron or filing of the false or
excessive claim or supplied information upon which the false
or excessive claim was prepared, with fraudulent intent, is
guilty of a felony and may be fined not to exceed $10,000 or
1mpr1soned ‘not to exceed 'S years or both, together with the
cost of prosecutron In any case in whichit is determined that
aclaimisor 'was excessive and was neghgently prepared, 10%
of the corrected claim shall be disallowed and, if the claim has
been paid or credited against income taxes otherwise payable,
the credit shall be reduced or canceled and the proper portion
of any amount paid shall be similarly récovered by assess-
mient as income taxes are assessed and the assessment shall
bear interest at the rate of 1:5% per month from the due date
of the claim.

-(d) Any person aggrieved by the department of revenue’s
redeter'mmatlon under sub. (7), (7m), (11) or (12m), except
when the denial is baséd upon late filing of claim for credit or
is . based upon a redetermination under sub. (7) (m) of rent
constituting property taxes.accrued as at arm’s length, may
appeal the redeterniination to the tax appeals commission by
filing a petition with the commission within 60 days after the
redetermmatlon, as prowded under s. 73.01° (5) with respect
to income tax cases, and review of the commission’s decision
may be had under s. 73.015. For appeals brought under this
paragraph, the filing fee required under s..73. 01 %) (a) does

not apply.

History: 1971'c. 401971 c. 125 ss. 375 0 384, 531; 1971 ¢. 164 5. 92; 1971
c. 181, 215; 1973 ¢. 90 ss. 353t 356, S60 (2); 1973 ¢. 139; 1975 c. 39, 104; 1975
c. 147, 54, 1975 ¢ 199; 1977 ¢. 29; 1977 . 105 s. 59; 1977 c. 142, 143, 168, 272,
273, 313, 418, 447; 1979 c. 1 ss. 27 to 34, 75; 1979 c. 32, 34; 1979 ¢, 110's. 60
(13); 1979 ¢. 154; 1979 c. 174 5. 1, 2, 16; 1979 c. 221; 1979 ¢. 32955, 3 t0 6, 8 to
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13,25(1), 3); l979c 350'ss.:27 (1), (3); 1979 c. 355; 1981 c. 20; OAG 39-81
1981 ¢, 93, 314, 317; 1981 ¢, 371 5. 5, 7; 1983 a. 27 5. 1221 to 1234 2202 (45)
(a), (b), (h), (1), (n); '1983 . 186 ss. 14, 15, 91; 1983 a. 189 ss. 84, 85 329 (10);
192, 212, 311, 368; 1983 a. 544'ss. 10to 11m, 47.(1); 1985a. 29 ss. 1317
to 1358g, 3202 (46) (a), (b), (€), (56).(b); 1985 a. 37, 120, 153, 261, 332.
Requn'ement of (7) (b) that homestead credit claim be filed durmg lifetime
of claimant .doés not deny. equal protection. -Bonneville Estate v. Dept: of
Revenue, 91 W (2d) 726, 284 NW.(2d) 52 (1979). ) i

71.005 Deslgnatlon of payment to eampalgn fund. (1)
Every individual filing an income tax return who has a tax
liability or is entitled to a tax refund may designate $1 for the
Wisconsin election campaign fund for the use ‘of eligible
candidates under s. 11.50. If the individuals filing a joint
return have a tax habrhty or are entitled to a tax refund, each
individual _may make a desrgnatron of $1 under this
subsection.

(2) The secretary of revenue shall prov1de a place for those
designations on the, face of the individual income tax return
and shall provide next to that place a statement that a
desrgnatlon will not increase tax liability. Annually on
August ‘15, the secretary of revenue shall certify to the
elections board the department of administration:and the
state treasurer unders. 11.50 the total amount of designations
made dunng ‘the precedmg fiscal year. If any individual
attempts to place any condition or restriction upon a designa-
tion, that individual is deemed not to have made a des1gna-
tion on ‘his or her tax return.

@) The names of persons making desrgnatrons under thlS

section shall be strictly confidential.
History l977c 107; 1985 2. 29 303

71 097 Voluntary. payments for endangered resources.
(1) DEFINITIONS: In this section:

(a) “Conservation fund” means the fund under s. 25 2.

() “Endangered resources program’ means purchasing or
improving land or habitats for any native Wisconsin endan-
gered or threatened species as defined in 5. 29.415 (2) (&) or (b)
or for any nongame species as defined in s. 29.01 (3) (e),
conducting wildlife'and resource research and surveys and
providing wildlife management services, providing for wild-
life damage- control or the payment of claims for damage
associated with endangered or threatened species, repaying
the' general fund for amounts expended under s. 20.370 (1)
(fb)in fiscal year 1983-84 and'the payment of administrative
expenses related to-the administration of this section:

: {2) VOLUNTARY PAYMENTS: (a) Designation on return, Any
individual filing an income tax return may designate on the
return-any amount of additional payment or any-amount of a
refund due that’ mdrvrdual for the endangered resources
program I

'(b) Designation added totax owed If the mdrvrdual owes
any tax, the individual shall remit in full the tax du¢ and the
amount des1gnated on - the retum for-the endangered re-

(c) Designation deducted ‘from refund. Except as provrded
under par. (e), if the individual is owed a refund for that year
after: crediting under ss. 71.09 (10) and 71.10°(10) (h), the
department of revenue shall deduct the amount designated on
thie ‘return for the endangered resources: program from" the
amount of the refund, :

“(d) Errors; fazlure to'remiit correct amount. If an 1nd1v1dua1
who owes taxes fails‘to rémit an amount equal to or in excess
of the total of the actual tax due, after error corrections, and
the amount des1gnated ‘on the. return for the endangered
resources program: - -

1. The- department shall reduce the des1gnatron for the
endangered resouirces program to reflect the amount remitted
in éxcess of the actual tax due, after error correctrons, if the
1nd1v1dual ‘remnitted an amount in excess of the'actual tax due,

INCOME AND FRANCHISE TAXES 71.10

after error corrections, but less than the total of the actual tax
due,after efror corrections, and the amount originally desig-
nated on'the teturnfor the endangered resources program.

2. The designation for the endangered resources program
is'void if the individual remitted an‘amount equal to or less
than the ‘actiial tax due, after error corrections. )

::(e) Errors; insufficient refund. If an individual who is owed
a refund which does not equal or exceed the amount desig-
nated -on the return for the endangered resources program,
after crediting under ss. 71.09 (10) and 71.10 (10) (h) and after
error corrections, the department shall reduce the designation
for the endangered resources program to reflect the actual
amount of the refund the individual is otherwise owed, after
crediting - ‘under ss. 71.09 (10) and 71.10.(10) (h) and- after
error corrections. - :

(f) Conditions. If an individual places any conditions ona
designation for the endangered resources program, the
desrgnatlon isivoid.

Ag) Void deszgnatzon Ifa desrgnatron for the endangered
resources program is void; the department of revenue shall
distegard the designation and determine amounts due; owed,
refunded and received without regard to the void designation.

- () < ADMINISTRATION. (a) Tax return. The secretary of
revenue shall provide a place for the designations under this
section on the individual income tax return.

(b) Certification of amounts. Annually, on or before Sep-
tember 15, the secretary. of revenue shall certify to the
department of natural resources, the department of adminis-
tration and the state treasurer: :

1. The total amount of the administrative costs, excludrng
data processing costs, incurred by the department of revenue
in-:administering ‘this section during the prevrous fiscal year.

2. The total amount of the data processing costs. incurred
by-the department of révenue in administering this section
during the previous fiscal year. = -

3. The total amount’ received from all desrgnatrons for the
endangered resources program made by taxpayers dunng the
previous fiscal year. ,

4, “The net amount remaining after the administrative and
data processing costs under subds. 1 and 2 are subtracted
from the total received under subd. 3. '

(c) Deposit. From the moneys recerved from designation
for the endangered resources program, an amount equal to
the sum of administrative expenses certified under par. (b) 1
and 2 shall be deposrted in the general fund and credited to
the appropriations under: s. 20.566 (1) (hp) and (3) (¢p),
respectively, and the net amount remaining certified under
par. (b) 4 shall be deposited in the conservation fund and
credlted to ‘the appropriation under s. 20.370 (1) (fs).

* (d) Refunds: Amounts designated for the endangered re-
sources program under sub. (2) are not subject to refund to
the taxpayer unless the taxpayer submits information to the
satisfaction of the department within 18 months after the date
taxes-are due of the date the return is filed, whichever is later,
that the amount designated is clearly in error.: Any refund
granted by the department of revenue under:this par agraph
shall be deducted from the moneys received-under this SCCthl'l

in the fiscal year the refund is certified. .
History 1983 a. 27,

71.10 :Filing returns, payment of tax; tax refunds and
eredlts' nonresident contractor’s surety bond: withholding
statements and: wage reports M Every corporation, except
corporations all of whose income is exempt from taxation,
shall furnish to the department a true and accurate statement,
on or before March' 15 of each year (except that returns for
fiscal years endmg on some other date than December 31
sha]l be furnished on or before the 15th day of ‘the 3rd month
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following the close of such fiscal year).in such manner and
form and setting forth such facts as the department deems
necessary to enforce this chapter Such statement.shall be
subscribed by the president, vice president, treasurer, assist-
ant treasurer, chief, accounting officer or any other officer
duly authorized so.to act. In the case of a return made fora
corporation by a fiduciary such ﬁducrary shall subscribe the
return. The fact that an individual’s name is subscribed on
the return shall be prima. facre evidence that such individual is
authonzed to. subscrrbe the return ‘on behalf of the
corporatron )

-(a) All corporations: dorng busrness in this state shall also
ﬁle with the department on or before March. 15 of each year
on forms prescribed by the- ‘department, a statement of such
trangfers of its capital stock as have been made by or to
residents. of this state during the preceding calendar year.
Such schedule shall contain the name and address of the
seller, date of transfer, and the number ‘of shares of stock
transferred; and such corporatron shall also file' with the
department on or before March 15 of each year any informa-
tion relative to payments made within the: preceding calendar
year. of tents, royalties, interest, dividends and quurdatrng
dividends to persons taxable thereon ‘under this chapter in
amounts and ‘in the manner’ and form prescrrbed by the
department. ;

(b) Whenever a corporatron has been completely inactive
for an entire ‘taxable year, in lieu'of ﬁlmg the statements and
information otherwise réquired by this subsection; it may file
a declaration, on a form to be provided by the department,
subscribed by its president, if a resident of this state; and, if
not a resident, ‘then by another officer: residing in this state,
attestrng to such inactivity. -Such declaration must be filed
prior to the otherwise due date for its Wisconsin return for
such taxable year, Thereafter the-corporation need not file
such statements ot information for ‘any subsequent year
tinless: specrﬁcally requested to'do so by the department or
unless in a subsequent year the corporation has been acti-
vated or reactivated. Ifa.corporation files a false declaration
of complete 1nactrvrty, or; after ﬁlrng a-declaration, becomes
activated-or reactivated-and fails to file trmely statements and
information hereunder covering such year or years of activity
or reactivity its officers at the time of such filing or failure
shall be’jointly and severally liable for a civil penalty of $25
for 'such filing or each such failure, which penalty may be
assessed and ‘collected as mcome taxes are assessed and
collected.

(©) Nothmg contarned in thrs subsectron shall preclude the
department from requiring any corporation to file a return
when' in’ the Judgment of the department a return should be
ﬁled

(d) A tax- optron corporatron shall ﬁle wrth its state
franchise or income tax return an exact copy of its federal
income tax return for the same year ‘and shall file any other
retutn or statement filed with or made to, or any document
received from, the U.S. internal révenue servrce affectmg the
taxatron -of'i its shareholders ‘

(2) The followrng shall feport in accordance w1th thrs
subsectron

-(a) 3. This subdrvrsron applres wrth respect to income of the
calendar 'year. 1973 or corresponding fiscal years, Every
person having a gross income of §t, 800 or more if under 65
years.of age; or if 65 years of ageor over $1, 950 or more, and
every married person receiving any gross income during the
year when the combined gross income of such married person
and. hrs or her spouse is: a) $2,300 or more if both are under 65
years of age; b) $2 450 or more rf one spouse is under 65 years
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of age and the other spouse is 65 years or over; or c) $2,600 or
more, if both are 65 years of age or over.

4. For the 1974, 1975 and 1976 calendar years or corre-
sponding fiscal years, every person having a gross income of
$1,950 ormore if under 65 years of age, orif 65 years of ageor
over $2,150 or more, and every married person receiving any
gross income during the year when the combined gross
income of such matried persons is $2,600 or more if both ate
under 65 years of age; $2; 750 or more-if one spouse is under
65.years of age and the other spouse is 65 years of age or over;
or. $2,900 or more; if both are 65 years of age or over.

5:Except as provrded insubd. 5. d, par. (c) ands. 71.11 3):

a. Every natural person domiciled in this state during the
entire taxable year having gross income of $5,200 or more if
under 65 years of age, or $5,700 or more if 65 years of age or
over, and every married person who files jointly and is
domiciled in this state during the entire taxable year havrng
gross income during the year when the ]omt gross income of
the married person and his or her spouse is $7,200 or more if
both are under 65 years of age; $7,700'6r more if one spouse is
under 65 yéars of ageand the other spouse is 65 years of age
or over; or $8,200 or more if both are 65 years of age or over;
and " every married person who files separately and is domi-
ciled in this state during the entire taxable year and has gross
income of $3,420 or more. The department of revenue shall
annually adjust the dollar amounts of the filing requirements
so as to reflect changes i in_the standard deduction ‘under s.
71.02 (2) (kr).

b. Every nonresident per son and every person who changes
domicile into or out of this state during the taxable year shall
file a return if the person is unmarried and has gross income
of $2,000. or more, or if the person is married and the
combrned gross.income of the person and his or her spouse is
$2,000 or more.. .- .

d. Every natural person for whom a deduction from tax
under 5.71.09 ' (6p) (b) is allowable to another  taxpayer for the
taxable year shall file a return if that natural person has gross
rncome, not including eamed income, of $1,000 or more..

..(b). Such reports shall be made on or before April 15
followrng the close of a year referred to in par. (a) (or 'when
such person’s fiscal year is-other than the calendar year, then
on or before the 15th day of the 4th month following the close
of suchfiscal year) to the department of revenue, in: -the
manner-and form prescribed by the department of revenue,
whether notified to do so or not. Such persons shall be
subject to the same penalties for failure to report as those who
receive notice. . If the taxpayer is unable to make his own
return, | the-return shall be made bya duly authorized agent or
by the guardran or.other person charged with the care of the
person ot -property of such taxpayer.

- (¢) Nothing in this subsection precludes the department of
revenue from requiring any person other than a corporation
to.file an income tax return when .in the judgment of the
department a return should be filed. t

(d) For purposes of this subsection, “gross ,income” means
all income, from whatever source derived and in whatever
form realized, whetherin money, property or services, which
is not exempt from Wisconsin income taxes. Gross income
includes, but is not limited to, the following items: compensa-
tion for services; including salaries, wages and fees, commis-
srons and similar-items; gross income derived from business;
gains. derived” from dealings in property;. interest; rents;
1oyalties; drvrdends alimony and separate maintenance pay-
ments; annurtres, income from life insurance and endowment
contracts; pensions; income from dischar: ge of indebtedness;
distributive shares of partnershrp gross income; income in
respect ofa decedent and income from an interest in an estate
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ortrust. Gross income from a business or farm consists of the
total gross receipts without reduction for-cost of goods sold,
expenses or any other amounts. The gross rental amounts
received from rental properties are included in-gross income
without reduction for expenses or any other amounts. Gross
income from the sale of securities, property or ‘other assets
consists of the gross selling price without reduction for the
cost of the assets, expenses of sale: or any other amounts.
Gross. income from an annuity, retirement plan or profit
sharing: plan consists of the gross-amount received without
reduction for the employe s contnbutron to the annurty or
plan

“(3) (@) Every partnershrp shall furmsh to'the department a
true and ‘accurate statement, on or before April 15 of each
year, except that returns for fiscal years ending on some other
date than December 31, shall be furnished on or before the
15th 'day of the 4th month following the close of such fiscal
year, in such manner and form and setting forth such facts as
the department deems necessary to enforce this chapter, The
statement shall be subscnbed by one of the members of the
partnership. | ‘

(b) The net income of the partnershrp shall be computed in
the' same manner and on the same basis as provided for
computatron of the income of persons other than
corporations. .

“(©) If areceiver, trustee in bankruptcy or assrgnee, by order
ofa court; by operation of law or othérwise, has possession of
all ‘or substantially ‘all of the property or- business of a
corporation, whether or not such property or ‘business is
being opérated, such receiver, trustee or assrgnee ‘shall make
the return of income for such corporation in the same manner
and form as corporations are requrred to make such returns.

(d) If an individual is deceased, the return of such mdrvrd-
ual required under sub. (2) shall be made by his executor,
administrator or other person charged with the property of
such decedent. If an individual is unable to make a return
required under sub. (2) the return of such individual shall be
made by the guardian, custodian or other person charged
wrth the care of the person or property of such individual.

““(¢) Annual returns of income of an estate or a trust shall be
made to the department by the fiduciary thereof at‘or before
the time such income is required to be reported to the internal
revenue service under the internal revenue code. Under such
niles as the department prescribes, a return made by one of 2
or:more joint fiduciaries shall be sufficient compliance with
the requirements of this section. A return made pursuant to
this paragraph shall contain a statement that the fiduciary
has sufficient knowledge of the affairs of the person for whom
the return is made to enable him to make the return, and that
the return is, to the best of his knowledge and behef true arrd
correct.

(f) Except as otherwrse provided by this subsection, any
return, statement ‘or other document required to be made
under this chapter shall be signed in accordance w1th rules
promulgated by the department. =

() The fact that an individual’s name is s1gned to a return,
statement or other document shall be prima facie evidence for
all purposes that the retum, statement or other document was
actually signed by him.

(3m) (a) Corporations may not change their basrs of
reportmg from a calendar year to a fiscal year, from a fiscal
yearto a- ‘calendar “year, or from one fiscal year to another
without first’ obtamrng the approval of the - department of
revenue.

(b) If a corporation changes its basis of reporting from a
calendar year to a fiscal year a separate return shall be made
for the period between the close of the last calendar year and
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the date desrgnated as the close of the fiscal year, If the change
is from a fiscal year to a calendar year, a separate return shall
be made for the period between the close of the last fiscal year
and the followmg December 31, If the change is from one
fiscal year to another fiscal year a separate return shall be
made for the period between the close of the former fiscal year
and the date designated as the close of the new fiscal year. In
no case shall a separate income tax return be made for 4
period of more than 12 months.

RO When a separate corporation income tax return is made
for a fractional part of a year the income shall be computed
and reported on the basis of the period for which the separate
return’ is: made, and such fractronal part of a year shall
constitute an income year.

(@) Ifa separate income tax return is made for a short
penod under par. (b) on account of a change in the income

an annual basis by multrplymg the amount thereof by 12 and
dividing by the number of months included in the period for
which the separate return is made.- The tax shall be such part
of the tax computed on such annual basis as the number of
months in such short penod is of 12 months,

(4) In therr return.. for .purposes of assessment persons
denvmg incomes from more than one polrtlcal subdivision of
the state shall compute the amount of income properly
asmgnable to each political subdivision of the state in such
form and manner as the department of revenue prescnbes

(5). (a) In the case ofa corporation requrred to file areturn,
when sufficient reason is shown, the department of revenue
may on written-request allow such further time for making
and:delivering the returnas is-considered necessary, not to
exceed 30 days orin the case of a cooperative filing a return or
a domestic international sales. corporation, as defined in s,
7111 (71),:not. to exceed 6 months. - Any extension of time
granted by law or by the internal revenue service for. the filing
of corresponding, federal returns. shall extend the time for
filing under this chapterif a copy. of any extension requested
of -the -internal - revenue -service is filed with the return.
Termination of an automatic extension by the internal reve-
nue service, ot its refusal to grant such automatic extension,
shall similarly require that any returns due under this chapter
are-dué. on -or before the date for termination fixed by the
internal revenue service. Except as provided ins. 71.22(9) (b)
income taxes payable upon the filing of the tax return.shall
not.become delinquent during such extension period, but
shall be subject to interest at the rate of 12% per year dunng
such perrod

(b) In'the case of retums of natural per sons and ﬁducrarres
which require a statement of amounts or information con-
tained or entered on a corresponding return under the
internal revenue code, such returns shall be filed within the
time fixed under sard code for the filing of the corresponding
federal return. Any extension of time granted by law or by
the internal revenue service for the filing of such correspond-
ing federal return shall extend the time for filing under this
chapter provrded a copy, of any . extension gxantcd by the
internal revénue service is filed with the return under this
chapter or at such earlier date as the department by rule
préscribes.  Extensions for periods of 30 days may also be
granted by the department in‘any case for cause satisfactory
to' it and if, in the case of a ]ornt return; a request for an
extension is signed by both spouses or authorized representa-
tives: Taxes payable upon the filing of the return shall not
become delinquent during the period of an extension but shall
be subject to interest at the rate of 12% per year durmg such
period. :
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..(6) To'the extent necessary for the administration of the tax
imposed by this chapter, when required under rules pre-
scribed or -orders issued by the department or upon the
written request of the department, natural persons and fiduci-
aries.subject to this chapter shall file with the department a
true and complete copy of their federal income tax return and
any. other return or statement filed with, or made to, or any
document received from, the internal revenue service.

{6m) A person who is required to file an annual withhold-
ing report under s..71.20 (4) and who is a self-insurer for the
purposes of subch. II of ch. 619 shall indicate on the return
that the person is such a self-insurer.

{8) (a) Every person or partnership required to deduct and
withhold from an employe under the general withholding
provisions of this chapter during the calendai year 1962 or in
any calendar year thereafter shall furnish to, each such
employe in respect of the remuneration paid by such person
or partnership to such employe during the calendar year, on
or before January 31 of the succeeding year, or if his
employment is terminated before the ¢lose of any such
calendar year on the day on which the last payment of
remuneration is made, 2 legible copies of a written statement
showing the following:

'1."The name of such person or partnership, and his or its
Wisconsin income tax identification number, if any.

-2.-The ‘name of ‘such employe and his social security
number if any.

. 3. The total amount of wages as deﬁned in's. 71.19 (5).

4. The total amount deducted and withheld as required by
the general withholding provisions of this chapter.

. (b) The employe shall furnish the department of revenue
one copy of ‘such written statement along with his return for
the year..

(8mi) Every person required to deduct and w1thhold from
an employe under this chapter shall furnish to the department
of revenue at its offices in Madison, in respect to remunera-
tion paid by such person to such employe during the calendar
year, on or ‘before January 31 of the succeeding year, one
legible copy of the written statement referred to-in sub. (8).

(8n) Every resident of this state and every nonresident
carrying on activities within this state, whether taxable or not
under this chapter, who pays in any calendar year for services
performed within this state by an individual remuneration
which is excluded from the definition of wages ins. 71.19(5),
in the amount of $600 or more, shall, on or before January 31
of the succeeding year furnish the department of revenue at
its -offices in:Madison, a written statement in such form as
required by the department, disclosing the name of the payor,
the. name -and address of the recipient and the total amount
paid in such year to such recipient. In any case in which an
individual receives wages, as defined in's. 71.19 (5) and also
remuneration. for services which remuneration is excluded
from such definition, both from the same payor, the wages
and the excluded remuneration shall both be reported. in the
report required by sub. (8m) in a manner satisfactory to the
department,  regardless of the amount of - the excluded
remuneration.

(9) All: income and franchtse taxes shall be paid to the
department of revenue, at its office :at Madison or at such
other place the department designates.

(a) Corporation franchise and income taxes not paid on or
before the 15th day of the 3rd month following the close of
the income year, shall be deemed delmquent '

(b) With respect to the payment of taxes on income of the
calendar year 1962.and correspondmg fiscal years, and there-
after; the final paymient of taxes on incomes of persons other
than corporatlons who file on a calendar year basis shall be
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made on or before April 15 following the close of the calendar
year, except for persons electing to have the department
compute their tax under s. 71.09 (4). If the return of a person
other than a corporation is made on the basis of a fiscal year,
such final payment shall be made on or before the 15th day of
the 4th month following the close of such fiscal year, except
for persons electing to have the department compute their tax
under s. 71.09 (4).

(c) If the taxpayer elects under s. 71.09 (4) (a) to have the
department compute the tax on his income and the taxpayer
files his return on or before the date on which such return is
required to be filed, the amount of taxes due thereon, as
stated in the notice from the department unders. 71.09 (4) (b),
shall become delinquent if not paid on.or before the due date
stated in the notice to the taxpayer. - Such amounts of taxes
due shall not be subject to any interest, other than extension
interest, prior to the date of delinquency. Taxes due on
returns filed after the date on which returns are required to be
filed shall be déemed delinquent as of the due date of the
return.

(d) Back assessments of income taxes omitted from initial
rolls and additional income taxes assessed unders. 71.11 (16)
and (20) shall become due-and payable on entry upon the
assessment roll.

(e) The depat tment of revenue shall accept in advance
income taxes and surtaxes from taxpayers desirous.of making
such payments before the same shall become. due and pay-
able. Advance payment of taxes under this provision shall
not relieve the taxpayer from additional taxes which may
result from subsequent legislation or from additional taxable
income disclosed or discovered subsequent to such payment.

(10) (a) Except as provided in ss. 46.255, 71.04 (15), 71.105
and 71.11 (21) (d) and (g) 2, the provisions for refunds and
credits. provided in this subsection shall be the only method
for the filing and review of claims for refund of income and
surtaxes, and no person may -bring any action or proceeding
for the recovery of such taxes other than as provided in this
subsection.

(bn) ‘With respect to income. taxes and franchise taxes,
except as otherwise provided in pars. (¢) and (h), sub. (11) and
ss.-71.04 (15) (d) and 71.11 (21) (g) 2, refunds may be made if
the claim therefor-is filed within 4 years of the unextended
date under this section on which the tax return was due.

"(c) No refund shall be made on the over-withholding or
over-declaration of estimated income taxes or franchise taxes
with respect to any-person for any income year in an amount
less than $2:unless such refund is specifically applied for on
the return of such person reporting his income for such year.

(d) Except as provided in par. (e), no.refund shall be made
and no- credit shall be allowed for any year, the income of
which was assessed as a result of a field audit, and which
assessment has become final under s. 71.12 (1) and (3), 73.01
or 73.015, .and no refund shall be made and no credit shall be
allowed on any item of income or:deduction, assessed as a
result of an office audit, the assessment of which shall have
become final unders. 71.12 (1) and. (3), 73.01 or 73.015.

. (&) A claim for refund may be made within 2 years after the
assessment of a tax or-an assessment to recover all or part of
any tax credit under this chapter, assessed by office audit or
field audit and paid if the assessment was not protested by the
filing of a petition for redetermination. No claim may be
allowed under this paragraph for any tax paid with respect to
any item of income, credit or deduction self-assessed or
determined:by the taxpayer or assessed as the result of any
assessment made by the department with respect to which all
the conditions specified in this paragraph are not met. If a
claim is filed under this paragraph, the department of revenue
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may make an additional assessment in respect to any item of
income or deduction that was a subject of the prior assess-
ment. This paragraph does not extend the time to file unders.
71.09 (7) (dm) or (11) (d), and it does not extend the time
period during which the department of revenue may assess, or

" the taxpayer may-claim a refund, in respect to any item of
income or-deduction that was not a subject of the prior
assessment. . . ,

(f) Every claim for refund or credit of income or surtaxes
shall be filed with the department of revenue and signed by
the person or, in the case of joint returns, by both persons
who filed the return on which: the claim is based and shall set
forth specifically and explain in detail the reasons for and the
basis of the claim; After the claim has been filed it shall be
considered and acted upon in the same manner-as are
additional assessments made under s, 71.11 (16) and (20). No
marital property agreement or unilateral statement under ch.
766-affects claims for refund or credit under this subsection.

(2) The department of revenue is directed. to"act on any
claim for refund or credit within one year after receipt and
failure to act shall have the effect of allowing the claim and
the department shall certify the refund or credit.

(gm) A refund payable on the basis of a separate return
shall be issued to the person who filed the return. A refund
payable on the basis of a joint return shall be issued jointly to
the petsons who filed the return.

< (h) All refunds under this chapter are subject to attachment
under ss. 46.255 and 71.105. -~

(i) If an income tax refund or tax credit check is payable to
a person who dies, the department shall pay the refund or
credit check to thé ‘decedent’s personal representative. - If
there is no personal representative, the department shall pay
the refuind or credit check either to a surviving relative, giving

~ preference to relatives in" the following order:: surviving
spouse; child, parent, brother or sister, or to a creditor of the
décedent; as determined by the department.

(j) Refunds and assessments may be made for the 1975
taxable year if they are caused by adjustments in the basis of a

-partnership interest under s. 71.05 (4) (b) and if they are
claimed or assessed before May 13, 1984. '

(11) If the renegotiation or price redetermination of any
corporation' defense contract or subcontract by the govern-
ment of the United States or any agency thereof or the
voluntary adjustment of prices, costs or profits-on any such
contract-or subcontract results in a reduction of income, the
amount of any repayment or credit pursuant to such renego-
tiation, price redetermination or adjustment, including any
federal income taxes credited as a part thereof, shall be
allowed asa deduction from the corporate taxable income of
the year in which said income was reported for taxation. Any
federal income tax- previously paid upon: any income so
repaid or-credited shall be disallowed as a deduction from
income of the year in which such tax was originally deducted,
to the extent that such tax constituted an allowable deduction
for said year. . Any corporate taxpayer- affected by such
renegotiation, price redetermination or voluntary adjustment
may within one year after the final determination thereof file
a claim for refund and secure the same without interest, and
the department of revenue shall make appropriate -adjust-
ments on account of said tax deductions without interest,
notwithstanding the limitations of sub. (10) or other applica-
ble statutes. o : :

-+ (13)' Documents and payments required or permitted by
this'chapter shall be considered furnished, reported, filed or
made ‘on time; if mailed in a properly addressed envelope,
with postage duly prepaid, which envelope is postmarked
before midnight of the date prescribed for such furnishing,

INCOME AND FRANCHISE TAXES 71.10

reporting, filing or making, provided such document or
payment is actually received by the department within 5 days
of such prescribed date. :

(14) (a) All nonresident persons, whether incorporated or
not, engaging in construction contracting in this state as
contractor’ or-subcontractor and not otherwise regularly
engaged in business in this state; shall file a surety bond with
the department, payable to the department of revenue, to
guarantee the payment of income taxes, required unemploy-
ment compensation contributions, sales and use taxes and
income taxes withheld from wages of employes, together with
any penalties and interest thereon. The department shall
approve the form and contents of such bond. The amount of
the bond shall be 3% of the contract or subcontract price on
all contracts of $50,000 or more or 3% of contractor’s or
subcontractor’s estimated cost-and-profit under a cost-plus
contract of $50,000 or more. When the aggregate of 2 or
more contracts in one calendar year is $50,000 or more the
amount of the bond or bonds shall be 3% of the aggregate
amount of such contracts. Such surety bond must be filed
within 60 days after construction is bégun in this state by any
such.contractor or subcontractor on any contract the price of
which is $50,000 or mote (or the estimated cost-and-profit of
which i§ $50,000 or more), or within 60 days after construc-
tion is begun in this state on any contract for less than
$50,000, when the amount of such contract, when aggregated
with any other contracts, construction on which was begun in
this state in the same calendar year, equals or exceeds
$50,000.  If the department concludes that no bond is
necessary to protect the tax revenues of the state, including
contributions under ch. 108, the requirements under this
siibsection may be waived by the secretary of revenue or his
designated departmental representative. The bond shall
témain in force until the liability thereunder is released by the
secretary or his designated departmental representative.

(b) A construction contractor required to file a surety bond
under par. (a)may, in lieu of such requirement, but subject to
approval by the department, deposit with the state treasurer
an amount of cash equal to the face of the bond that would
otherwise be required. -If an-offer to deposit is made the
department shall issue a certificate to the state treasurer
authorizing him to accept payment of such moneys and to
give his receipt therefor. A copy of such certificate shall be
mailed to the contractor who shall, within the time fixed by
the department, pay such amount to said treasurer. A copy of
the receipt of the state treasurer shall be filed with the
department. Upon final determination by the department of
such contractor’s liability for state income taxes, required
unemployment compensation contributions, sales and use
taxes and income taxes withheld from wages of employes,
interest ‘and penalties, by reason of such contract or con-
tracts; the department shall certify to the state treasurer the
amount of taxes, penalties and interest as finally determined,
shall instruct him_ as to the proper distribution of -such
amount, and shall state the amount, if any, to be refunded to
such contractor. The state treasurer shall make the payments
directed by such certificate within 30 days after receipt
thereof. Amounts refunded to the contractor shall be without

interest.

(c) All persons subject to this subsection shall notify the
department of revenue of the completion of a construction
project in this state within 30 days after such completion.

(d) Any person who fails or refuses to comply with the
provisions of this subsection shall be fined not less than $300
nor more than $5,000,

(15) Persons deducting rent, interest, dividends or royalties
in determining taxable income, shall inform the department




71.10 INCOME AND FRANCHISE TAXES

of the amounts and of the name and address of all residents of
this state to whom interest, dividends or royalties of $600 or
more were paid during the income year; and of the amounts
and of the name and address of residents and nonresidents to
whom rent of $600 or more is paid during the income year for
property having a situs in this state. Such information shall
be submitted on forms prescribed by the department and
shall be filed at the time of filing the income tax return on
which such payments are deducted, or at such other time as
the department prescribes.

(16) (2) Where a natural person or fiduciary ﬁles a federal
income tax feturn for a fractional part of the year or where a
Wisconsin income tax return for a fractional part of the year
is necessary in making transition to reporting on the basis of
income reported for federal tax purposes, the person shall file
a Wisconsin income tax return for such fractional year, and
such fractional year shall constltute an income year,

(b) The Wisconsin taxable mcome, in case of reporting
income for a fractional part of a year under par. (a), shall be
placed on an annual basis by multiplying the amount thereof
by 12 and dividing by the number of months included in the
period for which the return is made. The tax payable shall be
such proportion of the tax computed on such annual basis,
after deduction of personal exemptions, as thé number of
months in such short period is to 12, ‘If the person’s personal
exemption status changed during the short period, such
status shall be determined as of the end of such short period.

17) (2) Use of whole dollar amounts With respect to any
amount required to be shown on a form prescribed for any
return, statement or other document required by this chapter,
if the amount of such item is other than a whole dollar
amount the fxactlonal part of a dollar shall be disregarded
unless it amounts_to 50 cents or more, in. which case the
amount (determined without regard to the fractional partofa
dollar) shall be increased to the next whole dollar.

(b) Election not to-use whole dollar amounts. Any person
making a return, statement or other document required by
this chapter shall be allowed to make such return, statement
or other document without regard to par. (a)

" (c) Inapplicability to computation of amount. Paragraph (a)
does not apply to items which must be taken into account in
making the computations necessary to determine the total
amount required to be shown on'a form, statement or other
document but applles only to such final amount.

(1 8) (am) 1. All entertainers, except entertainers who work
for an entertainment corporation, and entertainment corpo-
rations not ‘otherwise. employed or regularly engaged in
business in this state shall file a surety bond “with' the
department of revenue at least 2 days before a performance.
That bond’ shall be payable to the department to guarantee
payment ‘of income, franchise, sales and use taxes, income
taxes withheld under s. 71,20, penalties and interest. The
amount of the bond shall be 6% of either the total contract
price on all contracts that exceed $3,200 or, if the total
contract price is not readily determinable and the depart-
" ‘ment’s estimate of the total remuneration to be received by
the entertainer or entertainment corporation exceeds $3;200,
6% of the department’s estimate. Amounts previously
earned in this state by an entertainer or entertainment corpo-
ration during the same calendar year for which no bond or
cash deposit has been filed under this paragraph or for which
no amounts have been withheld under s. 71.20 (24) shall be
added together to determine the total contract price. - The
department shall approve the form and content of the bond:
The bond shall remain in force until the liability under the
bond is released by the department.

85-86 Wis. Stats. 1496

2. In place of the bond under subd. 1 and with the
department’s approval, an entertainer or entertainment cor-
poration may deposit with the department money equal to
the face value of the bond required under subd. 1. The
department shall retain the money until it determines the
depositor’s liability for state income, franchise, sales and use
taxes and income tax withheld under s. 71.20. If the deposit
exceeds the liability, the department shall refund the differ-
ence. to the depositor without interest.

-3..If the department concludes that a bond or money
deposit is not hecessary to protect the revenues of the state, it
may waive the requuements of subds. 1 and 2.

4. Bach person who is an employer of an entertainer or
entertainment corporation as defined in s, 71.19 (3) shall,
before paying for those services, require proof that the bond
requiréd by subd. 1‘or the money deposit required by subd. 2
has been provided or that the department has waived those
requirements. . If proof-is not provided, the person shall
withhold and immediately transmit to the department from
that person’s-payment the amount for which a bond should
have been provided under subd. 1. Failure to withhold or
transmit the amount required under this subdivision or under
s:-71.20 (24): shall make the person-required to withhold it
personally . liable for the amount required under this
subdivision.

5. An employer of an entertainer or entertainment corpo-
ration under s. 71.19 (3) (b) who is required to withhold
moneys under subd. 4 or s. 71.20 (24) and who has no direct
knowledge of the total contract price to be paid an entertainer
or entertainment corporation is not liable under subd. 4if the
employer withholds moneys based upon a signed statement
provided by the entertainer, the entertainment corporation or
the promoter attesting to the amount of the total contract
price. The employer shall deliver the signed statement to the
department within 30 days after the date of the performance.
Statements under this subdivision are subject to s. 7 1.11 (42)
and (43)." -

(b) In this subsection, “employer” means the resident
person or firm which engages the services of an entertainer or
an entertainment, corporatlon or, in the absence of the above,
the resident person last having receipt, custody or control of
the proceeds of the entertainment event. -

(19) (a) Except as provided in pars. (b) to (d), a husband
and a wife may file a joint return for income tax purposes
even though one of the spouses has no gross income or no
deductions.

(b).No joint return may be filed if either the husband or
wife at any time during the taxable year is a nonresident alien,
unless an election is in effect for the taxable year under section
6013 (g)‘or (h) of the internal revenue code.

(c) No joint return may be filed if the husband and wife
have different taxable years, except that if their taxable years
begin on the same day and end on different days because of
the death of either or both the joint return may be filed with
respect to the taxable year of each unless the surviving spouse
remarries before the close of his or her taxable year or unless
the taxable year of either spouse is a fractional part of a year
under section 443 (a) (1) of the internal revenue code.

“(d) For the taxable year in which the death of one spouse or
both spouses. occurs: :

1. A joint return may be filed and shall be signed by both
the decedent’s personal representative and the surviving
spouse, if any, if a personal representative is appomted before
the last day prescnbed by law, including extensions, for filing
the return of the surviving spouse.

2. Ajoint return may be filed by the surviving spouse with
respect to both that spouse and the decedent if no return for
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the taxable year has been filed by the decedent and no
pexsonal teptesentatlve is appomted at the time the. joint
retiirn is filed or before the. last . day prescribed by law,
including extensions, for filing the return of the surviving
spouse. ..

3:lfa personal representative of the decedent is appomted
after the filing of the joint return by the surviving spouse, the
personal representative may- disaffirm the joint return by
filing; within one year after the Jast day prescribed by law for
filing the return of the surviving spouse, a separate return for
the taxable year of the decedent with respect to which. the
‘]omt return was filed. If the joint return is disaffirmed, the
return.filed by the sufvivor is the survivor’s separate return
and the tax on the return shall be determined by excluding all
items propetly includable. in the return of the decedent
spouse.

(20) (a) Exoept as provided in par. (c), if an ) individual has
filed a separate return for a taxable year for which a joint
return - could.-have -been- filed- by the individual-and the
individual’s spouse under sub. (19) and the time prescribed by
law for timely: filing: the return for that taxable year has
expired; the individual and the individual’s spouse may file a
joint return for that taxable year. A joint return filed by the
husband and wife under this subsection is their return for that
taxable- year, and all payments, credits, refunds or- other
repayments .made or:allowed with respect to the separate
return of each spouse for that taxable year shall be taken into
account in determining the extent to which the tax based
upon the joint return has been paid. If a joint returnis filed
under this subsection, any election, other than the election to
file a separate return, made by either spouse in that spouse’s
separate return for that taxable year with respect to the
tréatment of any mcome deduction or credit of that spouse
may not be changed in the filing of the joint return if that
election would have been irrevocable if the ]omt return had
not-beén’ filed.

(b) In-the taxable year in whlch the death of one or both
spousés occurs, a joint return may be filed by the decedent’s
personal. répresentative and the surviving spouse, if any,
under this subséction if one or both spouses filed a separate
return for a taxable year for which a joint return could have
been filed. If any condition under par. (¢) occurs before a
personal representative is appointed, a ]omt return may not
be filed under this subsection.

-(c) The election under par. () or (b) may not be made:

1. Unless the amount shown as tax upon that ]omt return is
paid in full at or before the time the joint return is filed:

2. After 4 or more years from the last date prescribed by

law for filing the return for: that taxable year has elapsed,
detérmined without regard to any extension of time granted
to-either: spouse.

3. Afterthere has been malled to elthet spouse, with respect
to that taxable year, a notice of adjustment under s. 71.11:and
the spouse; as to that notice, files-a petmon for redetermina-
tion unders. 71:12.

“4:After either spouse has commenced a suit in any court
for the recovery of any part of the tax for that taxable year.

‘5. After either spouse has entered into a closing agreement
with réspect to that taxable year orif any civil or.criminal case
afising against either spouse w1th respect to-that taxable year
has been compromised.

- (d) For purposes of sub. (9) and s. 71 11 a ]omt retum is
deemed to-have.been: filed under this. subsectlon ,

L. If both spouses filed separate returns before filing the

joint return, on.the date when the Jast separate return was
filed, but not earlier than the last date prescnbed by law for
ﬁhng the retum of either spouse. .
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2, If only.one spouse filed a separate return before filing the

joint return and the other spouse had less than $3,420 of gross

income for that taxable year, on the date of the filing of that
separate return, but not earlier than the last date prescribed
by law for the filing of that separate return.

3. If only one spouse filed a separate return before filing the

']omt return and the other spouse had $3,420 or more of gross

income for that taxable year on the date the joint return was
filed..

(¢) For purposes of sub. (10), a joint return filed under this
subsection is deemed to be filed on the last date prescribed by
law for filing the return for that taxable year, determined
without regard to any extension of time granted to either
spouse.

“(f).If a joint xetum is- filed undet this subsectxon the
penods ‘of limitations under ss. 71.11 and 71.13 on the
making of ‘assessments and: the ‘beginning of levy or of a
proceeding in court for collection shall, with respect to the
return, be extended to the extent necessary to include one year
immediately after the date of the filing of the joint return,
computed w1thout regard to par. (d).

_(g) If the amount shown as the tax by the husband and wife
on a joint return filed under this subsection exceeds the sum
of the amounts shown as the tax upon the separate return of
each. spouse and if any part of that excess is attributable to
negligénce or intentional disregard of this chapter, but with-
out intent to defraud; at the time of the filing of that separate
feturn, then 25% of the total amount of that excess shall be
added to the tax. If the amount shown as the tax by the
husband and wife on a joint return filed under this subsection
exceeds the sum of the amounts shown as the tax on the
separate return of each spouse and if any part of that excess is
attributable tofraud withintent to ¢vade tax at the time of the
ﬁhng of that separate return, then 50% of the total amount of
that excess shall be added to the tax.

(21) (a) Except as prov1ded in pars. (c) and (e), for a taxable
year for which a joint return has been filed, separate returns
may be filed by the spouses ofi or before_the last date
ptescnbed by law for timely filing the return of either has
elapsed.’

(b) ifa husband and wife change from a joint return to
separate returns within the time prescribed in par. (a), the tax
pald on the joint return shall be allocated between them in
pr opor tlon to the tax hablhty shown on each separate return.

(©. In the taxable year in which the death of one or both
spouses: occurs, a separate return. may be - filed under this
subsection within the time, prescnbed in par. (a), or as
prowded for a personal representative under sub. (19) if a
Joint return has been filed under sub. (19) by the surviving
spouse.or by the decedent’s personal representatlve and the
surviving spouse. If'a separate return is filed by the surviving
spouse or by the decedent’s personal representative under this
subsection, the joint return previously filed shall be.the
separate return. of the surviving spouse or the decedent for
whom the ‘separate return was not filed, uniess both the
surviving spouse and the decedent’s personal representative
file a separate return under this subsection. The tax on the
separate return of the surviving spouse shall be determined by
excluding all items properly includable in the separate return
of the decedent, and the tax on the separate return of the
decedent shall be’ determined by excluding all items properly
mcludable i the réturn of the surviving spouse.

(d) The time allowed the personal representative to disaf-
ﬁrm thejomt retum by the filing of a separate return does not
estabhsh anew. due date for the return of the deceased spouse,
and sub. (9) and s. 71.13 apply to that return. ‘
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““(e) A separate return may not be filed unless the amount
shown upon that separate return is paid in full on or before
the date when the separate return is filed.

(22) The election under sub. (19) may be made by a spouse
if the requirements of section 6013 (f) of the internal revenue

code are met.:

History: - -1971'c. 49, 125, 215 1973 ¢c. 90 1975 c. 39, 104, 214, 224, 422
1977 ¢. 29, 111, 142, 143 4l8 l979c 1, 34, l979c 110s. 60(13), l979c 221,
313; 1981 c. 20 139 317 391 1983 a. 27 186 1983'a. 189 5. 329 (10); 1983 a,
259, 405, 538; 1983 a.544’s. 47 (1); 1985a. 29'ss, 1362 to 1362v,-3202 (46) (a);
l985a 37 261,

Cross Reference: See 185.50, exemptrngcooperatrve associations orgamzed
under ch. 185 from filing state income tax returns unless subject to-a state
income tax,

Existence ofa partnership between husband and wrfe in o] ratmg a farm.
discussed:” Skaar v. Dept. of Revenue, 61'W (2d) 93,211 (2d) 642.

Where a taxpayer for income tax purposes, but without the ﬁlm%fof part-
nership returns, claimed the existence of a partnership between himself and his
wife in an interior decorating business by reporting one-half of the income
therefrom to: each, the department correctly determined no artnershxp ex-
isted. Stem \2 Dept of Revenue, 63 W (2d) 506, 217 NW (

7 .105 ‘Refund setoff to debts owed the state. (1) In this
section:

(a) “Debt’ means any amount owed to a state agency that
has been reduced to a judgment.

() “Debtor” means any person owmg a debt to a state
agency. -

© “Department” means the department of revenue.

(d)-“Refund” means the excess amount by which any .

payments refundable credits or ‘both exceed a debtor’s Wis-
consin. tax lability or any other liability owed to the
department.

(e) “State agency” has the meaning set forth under s.
20,001 (1).. k

(2) A state agency may cemfy to the department for setoff
any properly identified debt exceeding $20. At least 30 days
prior to certification each debtor shall be sent a notice by the
state agency of its intent to certify the debt to the department
for setoff and of the debtor’s right of appeal At the time of
certification, the certifying state agency shall furnish’ the
social security number of individual debtors and the federal
employer identification number of other debtors.

3) In admmrstermg this section the department shall first
check with the state agency certifying the debt to determine
whether ‘the debt has been collected by other means. If the
debt remains uncollected the department of revenue shall
setoff any debt or other amount owed to the department,
regardless of the origin of the debt or of the amount, its
nature or its date. If after the setoff there rémains a refund in
excess of $10, the department shall set off the remaining
refund against certified debts of other state agencies. If more
than one certified debt exists for any debtor, the refund shall
befirst set off against the earliest debt certified.” When all
debts have been satisfied in ordér based on the date certified,
any remaining refund shall be refunded to the debtor by the
department

) Wrthm 30 days after the close of each calendar quarter,
the department shall settle with each state-agency that has
certified a debt. Each settlement shall note the opening
balance “of " debts certified; any additions or deletrons,
amounts set off and the endrng balance at the close of the
settlement perrod

(5) At the time of each settlement cach state agency sha]l
be charged for administration expenses, and ‘the ‘amounts
charged shall be credited to the department’s appr opriation
under s. 20.566 (1) (h). Annually on or before Novémber 1,
the department shall review its costs®incurred durmg the
previous fiscal year in administering state agency setoffs and
shall ‘adjust its subsequent charges to each state agency to
reﬂect that experrence
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(7) Any state ag‘ency" wishing to certify debts to the
department‘shall enter “into a ‘written agreement with the
department prior to any certification of debt. Any certifica-

tion of debts by a state agency or changes to certified debts

shall be in 2 manner and form prescribed by the department
The' secretary of revenue shall be the final authority in the
resolution of any mteragency disputes in regard to certifica-
tion of debts. If a refund is adjusted after a ‘setoff," the
department may readJust any erroneous settlement wrth a
certifying state agency.

(8) Information relative to changes to any debt certified
shall be exchanged promptly by each agency and the depar t-
ment setoff of refunds against debs certified by agencies and
any reports of the setoff to certifying state agencies is not a
violation of ss. 71.11(44), 72.06, 77.61 (5), 78.80 (3) and
139.38.(6).

Hlstory 1981 c. 20; l983a 27

7 AdmInlstratlve provlsionS' penalties. (1) GENERAL
The department of revenue:shall assess incomes as provided
in:this.chapter and in performance of such-duty the depart-
ment shall possess all powers now or hereafter granted by law
to the department in the assessment of personal pr: oper ty and
also the power to estimate incomes.

-(2) JoINT RETURNS. Persons filing a joint return are jomtly
and:“severally liable for the tax; interest, penalties, fees,
additions to-tax and additional assessments under this chap-
ter ‘applicable to the return. “A person:shall be relieved of
liability in regard-to a joint return in-the manner specified in
section 6013 (¢) of the-internal revenue code, notwithstanding
the amount or percentage of the understatement.

(2m) SEPARATE RETURNS OF MARRIED PERSONS. A spouse
filinga separate return may be relieved of liability for the tax,
interest, penaltxes, fees, additions to tax and additional as-
sessments ‘under this’ chapter with fegard to unreported
marital property income in the manner specified in section 66
(c) of ‘the-internal revenue code. The department may not
apply ch. 766 in assessing a taxpayer with respect'to marital
property iricomie the taxpayer did not report if that taxpayer
failed to notify the taxpayer’s spouse about the amount and
nature of the income before the due date, including exten-
sions, for filing the return for the taxable year in which the
income was derived. The department shall'include all of that
marital property income in the gross income of the taxpayer
and exclude all of -that marital property income from the
gross income of the taxpayer’s spouse.

(3) REPORTS REQUESTED BY DEPARTMENT. Whenever in'the

,]udgment of'the department any-person other than a corpora-

tion is' subjéct to income tax under this chapter, the depart-
ment shall notify the pérson to'report on or before April 15 of
each year in such manner and form as the department
prescribes, specifying in detail the amounts of income re-
ceived from all sources and such other information as the
department-deems nécessary to enforce this chapter:

(4) DEFAULT ASSESSMENT. Any person required to make an’
income or franchise tax return, who fails, neglects or refuses
to do so-in the manner-and form-and within the time
prescribed by this chapter, or'makes a return that does not
disclose the person’s entire net.income, shall ‘be assessed by
the department according to its best judgment. -

(5) DEFAULT ASSESSMENT, In case ‘of the failure on the part
of any person to make a report of income within the time and
in the manner prescribed by law, the department may enter an
assessment dagainst the personupon 10 days’ written notice in
a sum of not less- than $500. : The notice may be served by
mail.” After the tax on the assessment has been entered on the
assessment roll the person assessed shall be forever barred
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from questioning the correctness of the same in any actlon or
proceeding. -

(6) ATTEMPT TO DEFEAT OR EVADE TAX; INCREASED ASSESS-
MENT: (a). Any person failing to make an income or franchise
tax report reporting income of the calendar year 1968 or
corresponding fiscal year or any prior calendar or fiscal year
or making an-incorrect income or franchise tax report with
respect to any such taxable year, with intent in either case to
defeat or evade the income orfranchise tax . assessment
required by law, shall be assessed at twice the normal income
or franchise tax rate by the department. - Such increased
assessment shall be in addition to all other penaltles in this
section.

(b) With respect to- the calendar year 1969 or correspond-
ing fiscal year and subsequent calendar or fiscal years to 1984,
any person fallmg to make an income or franchise tax report
or making an incorrect report with intent, in either case, to
defeat or evade the income or franchise tax assessment
required by law, shall have added to the tax an-amount equal
to 50% of the tax on the entire undérpayment. ‘With respect
to calendar year 1985 or- corresponding fiscal year and
subsequent calendar or fiscal years, any person making an

incorrect; or failing to make a, report; including a separate

return filed by a spouse with respect to a taxable year for
which 2 joint return is filed under's. 71.10 (20) after thé filing
of that separate return, and including-a joint return filed by
the spouses with respect to a taxable year for which a separate
retuin is filed under s. 71.10 (21) after the filing of that joint
return, with-intent, in either case, to defeat or evade. the
income ‘or franchise tax assessment required by law, shall
have added to the tax an amount equal to 100% of the tax on
the entire underpayment. - No amount paid under this para-
graph may be deducted from gross income and assessments
hereunder may be made with respect to decedents. Amounts
added. to -the tax-under this paragraph shall be treated. as
additional taxes for all purposes of assessment and collectlon

(7) ASSESSMENT WHEN PRICES AFFECT TAXABLE INCOME: (a)
When any corporation: liable:to taxation under this chapter
conducts its business in such-a manner as either directly:or
indirectly to benefit the members or stockholders thereof or
any person interested in such business, by selling its products
or:the goods-or commodities in which it deals at less than the
fair: price -which might -be obtained therefor, or where.a
corporation, a substantial portion -of whose capital stock’ is
owned: either: directly or indirectly by another corporation,
acquires-and disposes of the:products of the corporation so
owning a substantial portion of its stock in such a manner as
to.créate-a loss:or improper net income, the department may
determine the amount of taxable income to such corporation
for :the calendar. or fiscal year, having due regard to. the
reasonable profits which but for such arrangement or under-
standing might or could have been obtamed from dealmg in
such products, goods or commodities.

(b) For the purpose of this chapter whenevet a.corpora-
tion which is required to file an income tax return, is affiliated
with “or related: to -any other corporation .through stock
ownership by the same interests or as parent.or subsidiary
corporations, or whose income is regulated through contract
or other arrangement, the department of revenue may require
such consolidated statements as in its opinion are necessary in
order to determine the taxable income received by any one of
the affiliated or related corporatlons

- (7m) ALLOCATION OF GROSS INCOME, DEDUCTIONS, CREDITS
BETWEEN 2 OR MORE BUSINESSES. In any case of 2-or more or-
ganizations, trades or businesses (whether or-not incorpo-
rated, whether or not organized in the United States and
whether or not affiliated) owned orcontrolled directly or
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indirectly by the same interests, the secretary or his delegate
may distribute, apportion or allocate gross income, deduc-
tions, credits or allowances between or among such organiza-
tions, trades or businesses, if he determines that such distribu-
tion, apportlomnent or. allocation is necessary in order to
prevent evasion of taxes or clearly to reflect the income of any
of such organizations, trades or businesses.

~ (7r) COMBINING NET INCOME OF DISC, PARENT AND AFFILI-
ATED CORPORATION. In the case of a parent corporation, its
DISC ot affiliate, the net income -of a DISC derived from
business transacted with its parent shall be combined with the
income of the parent corporation and the net income of a
DISC -derived from business transacted with the parent’s
affiliated corporation shall be combined with the net income
of the affiliated corporation to determine the amount of
income subject to taxation under this chapter for the DISC,

the parént corporation or the affiliate of the parent corpora-
tion as separate taxable entities. The net income of the parent
corporation shall not include dividends received from the
DISC paid from income previously combined for taxation
under this subsection. “DISC” (domestic international sales
corporation) has the meaning specified in section 992 of the
intérnal revenue code as amended to December 31, 1979. For
purposes. of this subsection, a corporation is affiliated if at
least 50% of its total combined voting stock is owned directly
or'indirectly by its parent corporation.

(8) METHOD OF ACCOUNTING; GENERAL RULE; CORPORA-
TIONS. (a) The income and profits of corporations for the
income year shall be computed in accordance with the
method of accountmg regularly employed in keeping the
books of the taxpayer, but if no such method of accounting
has been so employed or if the method employed does not
clearly reflect the income, the computatlon shall be made
upon such basis and in such manner as'in the opmlon of the
department of revenue does clearly reflect the income.

(b) In computing a corporatlon s taxable income for any
taxable year,. commencmg after December 31, 1953, if such
computation is under.a method of accounting dlfferent from
the method under which the taxpayer’s taxable income for the
precedmg taxable year was computed, then there shall be
taken into account those adjustments which are determined
to. be necessary solely by reason of the change in order to
prevent amounts from being duplicated or omitted, except
there shall not be taken into account any adjustment in
respect of any taxable year to which this section does not
apply. '

(9) INVENTORIES WHEN. REQUIRED Whenever in the op1n1on
of the department the use of inventories is necessary in order
to clearly determine the income of any person, inventory shall
be taken by. such person upon such basis as the department
may prescribe, conformmg as nearly as may be to the best
accounting practxce in the trade or business and most clearly
reflecting the income.

{10): RECORDS MAY BE REQUIRED OF TAXPAYER. Whenever
the department deems it necessary that a person subject to an
income tax should keep records to show whether or not the
personis liable to tax, the department may serve notice upon
the person and require such records to be kept as will include
the entire net income of -the person and will enable the
department to compute the taxable income. Thereafter, any
taxes -assessed upon information not contained in such
récords shall carry a penalty of 25% of the amount of the tax.
The penalty shall be in addition to all other penalties pro-
v1ded in' this chapter.

(11) Tax RECEIPTS. (a) The department of revenue shall
aecept payments of income taxes in accordance with this
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chapter, and upon request shall give a printed or wntten
" receipt therefor.

(12). TAX RECEIPTS TRANSMITTED TO STATE TREASURER.
Within 15 days after receipt of any income tax payments the
department of revenue shall transmit the same to the state
treasurer.

(13) RETURN PRESUMED CORRECT; ROLLS. The department
shall presume the incomes reported on the current return to
be correct for the purpose of preparing initial assessment
rolls, and shall enter the taxable income on initial assessment
rolls by taxation districts. Such assessment rolls -and all
subsequent assessment rolls shall remain on file in the office
of -the department.  Additional assessment rolls shall be
prepared from time to time which shall include corrections
made by office audits of current.returns, initial assessments
on-any. return -omitted from. the first initial- roll, initial
assessments-of fiscal year returns and corrections made- after
field audit pursuant to thissection.

(15) NOTICE TO TAXPAYER BY DEPARTMENT. The department
of revenue shall notify each taxpayer by mail of the amount of
income taxes appearing against him on said rolls, of the
amount paid thereon, of the balance due, of the date when
such balance shall be paid and of the date when the taxes
become delinguent.

(16) OFFICE AUDIT. The department of revenue shall as
soon- as practrcable office audit such returns as it deems
advisable and if it is found from such office audit that a
person has been over or under assessed, or found that no
assessment has been made when one should have been made,
the department of revenue shall correct or assess the income
of such person. Any assessment, correction or adjustment
made as a result of such. office audit shall be presumed to be
the result of an audit of the return only, and such office audit
shall not be deemed a verification of any item in said return
unless the amount of such item and the pr. oprrety thereof shall
have been determined after hearing and review as provided in
s. 71:12 (1). Such office audit shall not preclude the depart-
ment of revenue from making field audits of the books and
records of the taxpayer and from making further ad]ustment
correction and assessment of income.

(1 7) NOTICE TO IAXPAYER OF ADJUSTMENT, The depar tment
shall notify the taxpayer, as provrded in sub. (22), of any
ad]ustment correction and assessment made under sub. (16).

'(18) ADDITIONAL TAX ENTERED IN NEXT ROLL. In all cases
where there has been no request for hearing, and after
decision where a héaring has been requested, the additional
tax or overpayment shall be entered on the next roll.

(19) COLLECTION OF ADDITIONAL TAX. (a) If the tax is
increased the department shall’ proceed to collect the addi-
tional tax in the same manner as other incometaxes are
collected. If the income taxes are decreased upon direction of
the department the state treasurer shall’ refund to the tax-
payer such part of the overpayment as was actually paid in
cash, and the certification of the overpayment by the depart-
ment shall be sufficient authorization to the treasurer for the
refunding of the overpayment. No refund of income tax shall
be made by the treasurer unless the refund is so certified. The
part of the overpayment paid to the county and the local
taxation'district shall be deducted by the state treasurerin the
treasurer’s next - settlement wrth the county and “local
treasurer

(c) No action or proceeding whatsoever shall be brought
against the state or the treasurer thereof for the recovery,
refund-or credit of any income or surtaxes; except in case the
state treasurer shall neglect or refuse fora penod of 60 daysto
refund any overpayment of any income.or surtaxes certified,
the taxpayer may maintain an action to collect the overpay-
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ment against the treasurer so neglecting or refusing to refund
such overpayment, without filing a claim for refund with such
treasurer,- provided that such action shall be commenced
within one year after the certification of such overpayment.

. (20) VERIFICATION OF RETURN; FIELD AUDIT.. (a) Whenever
the department .deems. it advisable to verify any return
directly from the books and records of any person, or from
any other sources of information, the department may direct
any return to-be so-verified.

{(b) For the purpose of ascertarnrng the correctness of any
return or for the purpose of making a determination of the
taxable income of any person, the department may examine
or cause. to be examined by any agent or representative
designated by it; any books, papers, records or memoranda
bearing on the income of the person, and may require the
productron of the books,: ppapers, records or memoranda, and
requrre the attendance of any person havmg knowledge in the
premises, and may take testimony and require proof material
for its information.. Upon such information as it may be able
to discover; the department shall determine the true amount
of income received during the year or years under
investigation, . .

(c) If it appears upon such investigation that a person has
been over or under assessed, or that no assessment has been
made when one should have been made, the department shall
make a correct assessment in the manner provided in this
section.

(21). ADDI TIONAL ASSESSMENTS AND REFUNDS WHEN PERMIT-
1ED. (a)- Additional assessments and corrections of assess-
ments by office audit or field rnvestrgatron may be made of
incomé of ‘any taxpayer if notice under sub. (22) is given
within the time specified in this subsection.

- (bm) With respect to assessments of income received in the
calendar year 1954 or correspondmg fiscal year or in subse-
quent years, notice shall be given within4 years of the date the
income tax or franchise tax return was filed except as pro-
vided in s. 71.10 (10) (j).

(©) Irrespectrve of par. (bm), if any person has made an
incorrect income tax or franchise tax return for any of the
years since January 1, 1911, withintent to defeat or evade the
income tax or. franchrse tax assessment provided by law, or
has failed to file any income tax or franchise tax return for
any of such years, income of any such year may be assessed
when discovered by the proper assessing authority.

_(cm) Irrespectrve of par. (c), if additional assessments are
made for any period more than 6 years before the year in
which the assessment is made, the burden of proof shall rest
with the state to prove their case by a preponderance of the
evidence, - -

(d) The lrmrtatron periods pr ovrded in this subsection may
be extended by written agreement between the taxpayer and
the department of revenue entered into prior to the expiration
of such limitation periods or any extension of such limitation
periods. During any such extension period, the department
may issue an assessment or a refund relating to the year which
the extension covers. Paragraph (cm) shall not apply to any
assessment made in any such extended period.

~ (e) Section 990.06 shall have no applrcatron to the provi-
sions of this section.

(@) Notwrthstandmg any other lrmltatrons expressed in this
chapter, an assessment or refund may be made:

1. If notice of assessment is .given within 6 years after a
return was filed and if the taxpayer reported for taxation on
his or her return, or the taxpayers jointly reported, less than
75% of.the net income properly assessable, except that no
assessment of additional income may be made under this
paragraph for any year beyond the period specified in par.
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(bm) unless the aggregate of ‘the taxes on the additional
income of such year is in excess of $100 in the case of an
1nd1v1dual ora separate return or $200 in the case of a joint
return.

. 2.7f notice of assessment or refund is glven to the taxpayer
w1th1n 90 days of the date on which the department receives 2
report from. the taxpayet under sub. (21m) or within such
other perlod spec1ﬁed in a written agreement entered into
prior to the expiration of such 90 days by the taxpayer and the
department If the taxpayer does not report to the depart-
ment as required under sub. (21m), the department may make
an’ assessment. agairist the ‘taxpayer .after discovery by the
department of the requirement of such reports within 10 years
after the date On which the tax return is filed or within 2 years
after the date when the federal determination of tax becomes
final, whichever is later. The limitations under this subdivi-
sion in ‘réspect to taxpayers who do not report to the
department do not apply to assessments made under par. (c).

" (h) For purposes of this subsection, a return filed before
the last day presctibed by law for the filing thereof shall be
consxdexed as filed on such last day.

(21m) . INTERNAL REVENUE SERVICE  ADJUSTMENTS AND
AMENDED RETURNS. If the amount of taxable income for any
year of. any taxpayer as reported to the internal revenue
service is changed or corrected by the internal revenue service
or other officer of the United States, such taxpayer shall
report such changes or corrected income to the department
within 90 days after its final determination and shall concede
the accuracy ‘of such determination or state how the determi-
nation is erroneous. Such changes or corrections need not be
reported unless they affect the amount of income reportable
or tax payable | under this chapter. Any taxpayer filing an
amended return with the internal revenue. service, or with
another’ state’ if there- has been allowed a credit against
Wiscornsin taxes for taxes paid to that state, shall also file,
within 90 days of such filing date, an amended return with the
department if any information contained on the amended
return affects the amount of i income reportable or tax payable
under this chapter.

(21 n) ADDIT[ONAL Asssssmms AGAINST DISSOLVED CORPO-
RATIONI If all or substantlally all of the business or property
ofa corporatlon is transferred to one or more persons and the
corporation is hquldated dissolved, merged, consolidated or
otherwise ‘términated, dany tax imposed by this chapter on
such ¢orpor: ation may be assessed and collected as prescribed
in this séction against the transferee or transferees of such
business or property. Notice shall be given to such tr ansfeéree
or transferees under sub. (22) within the time specified in sub.
1) mespectlve of any other limitations imposed by law. If
such corporation has dissolved, such notice may be served on
any one of the last officers or members of the board of
duectors of such corporation.

(22) Nonce OF ADDITIONAL ASSESSMENT. No additional
assessment by office audit or field investigation shall. be
placed upon the assessment roll without notice in writing to
the taxpayer. That notice shall be served as are circuit court
summonses, or by reglstered mail, or by regular mail if the
person assessed admits receipt -or there is satisfactory evi-
dence of receipt. In the case of joint returns, notice of
additional assessment may be a joint.notice and service on
one spouse is proper notice to both spouses. If the spouses
have different addresses at the time the notice of additional
assessment is served and if either spouse notifies the depart-
ment of revenuein wntmg of those addresses, the department
shall serve a. duplicate of the original notice on the spouse
who has the address othet than the address to which the
ongmal notice was sent, if o quuest for a redetermination or
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a petition for review has been commenced or finalized. For
the spouse who.did not receive the original notice, redetermi-
nation and appeal rights begin upon the service of a duplicate
notice. '

(23) ADDITIONAL REMEDY TO COLLECT TAX. The department
of revenue may-also. proceed under s. 71.13 (3) for the
collection of any additional assessment of income taxes.or
surtaxes, after notice thereof has been given under s. 71.11
(22) and before the same shall have become delinquent, when
it has reasonable grounds to believe that the collection of such
additional assessment will be jeopardized by delay. In such
cases notice of the intention to so proceed shall be given by
registered mail to the taxpayer, and the warrant of the
department of revenue shall not issue if the taxpayer within
10 days after such notice furnishes a bond in such amount,
not exceeding double the amount of the tax, and with such
sureties as the department of revenue shall approve, condi-
tioned upon the payment of so much of the additional taxes
as shall finally be determined to be due, together with interest
thereon as provxded by s.71.09 (5) (a): Nothing in this section
shall affect the review of additional assessments provided by
ss. 71.12°(1); 71:12°(3), 73.01 and 73.015, and any amounts
collected under this section shall be deposited with the state
treasurer and disbursed after final determination of the taxes
as are amounts deposited under s. 71.12 (2).

(24) DEPARTMENTAL RULES; COLLECTIONS; EMPLOYES. (a)
The department of revenue may make such rules and regula-
tions as it shall deem necessary in order to carry out this
chapter.

(b) The department of r revenue may employ such clerks and
spec1ahsts ds are necessary to carry into effective operation
this chapter.  Salaries and compensations of such clerks and
specialists shall be charged to the proper appropriation for
the department of révenue.

(¢) Representatives of the department of revenue directed
by it to-accept payment of income taxes shall file bonds with
the state treasurer in such amount and with such sureties as
the state treasurer shall direct and approve. In collecting
income taxes as provided in this chapter, the department of
revenue shall be deemed to act as agents of the state, counties
and ‘towns; cxtles or wllages entltled to receive the taxes
collected e

(25) FAILURE OF NATURAL PERSONS.AND FIDUCIARIES TO FILE
INFORMATION RETURNS, The department may assess as an ad-
dition to taxable income. the ‘amount of deductions taken in
amvmg at federal adjusted gross income or federal taxable
income by natural persons and fiduciaries for wages, rent,
interest or réyalties, upon failure to file information returns
concerning such payments where required under s. 71.10 (8),
(8m), (8n) and (15). Such assessments shall be made and
reviewed in -the same manner as other income tax
assessments. ,

(30) REFUSAL TO FILE; COURT ORDER..(a) If any person,
mcludmg an officer of a corporation, required by law to file a
return fails to file the rétuin within 60 days after the time
required and refuses to file the return within 30 days after a
request by the department to do so, the circuit court, upon
petition by the department, shall issue a court order requiring
that person to file a return. Any person upon whom a court
order has been served shall file a return within 20 days after
the service of the-court order. The petition shall be heard and
determined on the return day or on a later date that the court
fixes, havmg regard for the speediest possible determination
of the case consistent with the rights of the parties.

(b) The. department shall file a petition for a court order in
a circuit court for the county in which the respondent in the
acnon resides.
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(c) Filing a return after the time prescribed by law shall not
relieve any person, including an officer of a corporation, from
any penalties whether or not the department filed a petition
for a court -order under this subsection,

(40) PenaLTIES. If any person required under this chapter
to file an income or franchise tax return fails to file a return
within the time prescribed by law, or as extended under s.
71.10 (5), the department shall add to the tax of the person
$10 in the case of corporations and in the case of persons
other than corporatlons $2 when the total normal income tax
of the person is less than $10, $3 when the tax is $10 or more
but less than $20, $5 when the tax is $20 or more, except that
$20 shall be added to the tax if the return is 60 or more days
late. If no tax is assessed against any such person the amount
of this fee shall be collected as income taxes are collected, and
no person shall be allowed in any action or proceedmg to
contest the imposition of such fee.

(41) SAME; FAILURE TO FILE RETURN OR REPORT; FALSE
RETURNS; FRAUD; MISDEMEANQR If any person, including an
officer of a corporation required by law to make; render, sign
or verify any return, wilfully fails or refuses to make a return
at the time required in s. 71.10 (1), (2) and (3), or wilfully fails
or refuses to make deposits or payments as required by s.
71.20 (4) or wilfully renders a false or fraudulent statement
required by s. 71.10 (8), (8m) or (8n) or deposit report or
withholding report required by s, 71.20 (4), such petson shall
be guilty of a misdemeanor and may be fined not more than
$10,000 or imprisoned not to exceed 9 months or both,
together with the cost of prosecution.

(42) SAME; FALSE INCOME TAX RETURN; FRAUD; FELONY. Any
person, other than a corporatxon who renders‘a false or
fraudulent income tax return with intent to defeat or evade
any assessment required by this chapter shall be guilty of a
felony and may be fined not to exceed $10,000 or imprisoned
not to exceed 5 years or both, together with the cost of
prosecution, In this subsection, “return” includes a separate
return filed by a spouse with respect to a taxable year for
which a joint return is filed under s. 71.10 (20) after the filing
of that separate return, and a joint return filed by the spouses
with respect to a taxable year for which a separate return is
filed under s. 71.10 (21) after the filing of that joint return.

(42m) PENALTIES FOR CERTAIN FALSE DOCUMENTS. Any
person who wilfully makes and subscribes any return, claim,
statéement or other document required by this chapter that
that person does not believe to be true and correct as to every
material matter or who wilfully aids in, procures, counsels or
advises the preparation of any return, claim, statement or
other document that is false or fraudulent as to any material
matter related to, or required by, this chapter may be fined
not more than $10,000 or imprisoned not more than 9 months
or both, together with the cost of prosecution.

(43) SaME; OFFICER OF A CORPORATION; FALSE FRANCHISE OR
INCOME TAX RETURN; FELONY. Any officer of a corporation
required by law to make, render, sign or verify any franchise
or income tax return, who makes any false or fraudulent
franchise or income tax return, with intent to defeat or evade
any assessment required by this chapter shall be guilty of a
felony and may be fined not to exceed $10,000 or bé impris-
oned not to exceed 5 years or both, together with the cost of
prosecutlon

(44) SAME; DIVULGING INFORMATION. (a) Except as pro-
vided in par. (c), no person may divulge or circulate or offer
to obtain, divulge or circulate any information derived from
an incomé, franchise, withholding, fiduciary, partnership or
gift tax return or tax credit claim, ifcluding information
which may be furnished by the department of revenue as
provided in this subsection. This paragraph does not prohibit
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pubhcatlon by any newspaper of information lawfully de-
rived from such returns or claims for purposes of argument or
prohibit any public speaker from referring to such informa-
tion in any address. This paragraph does not prohibit the
department of revenue from publishing statistics classified so
as not to disclose the identity of particular returns, or claims
or reports and the items thereof. - This paragraph does not
prohibit employes or-agents of the department of revenue.
from-offéring or submitting any return; including ]omt re-
turns and combined individual income tax returns, claim,

schedule, exhibit, writing or audit report or a copy of, and
any information derived from, any of those documents as
evidence into the record of any contested matter involving the
department in proceedings or litigation on state tax matters if
that evidence has reasonable probative value.

(b) The department shall make available upon suitable
forms prepared by the department information setting forth
the net' Wisconsin income tax, Wisconsin franchise tax or
Wisconsin gift tax reported as paid or payable i in the returns
filed by any individual or corporation for any individual year
upon request. Before the request is granted, the person
desiring to .obtain the information shall prove his or her
identity and shall'be required to sign a statement setting forth
the person’s address and reason for making the request and
indicating that the person understands the provisions of this
subsection with: respect to the divulgement, publication or
dissemination of information obtained from returns as pro-
vided in par. (a). The use of a fictitious name is lation of
this subsection. Within 24 hours after any ‘information from
any such tax return has been so obtained, the department
shall mail to the person from whose return the information
has been obtained a notification which shall- give the name
and address of the person obtaining the information-and the
reason assigned for requesting the information.  The depart-
ment shall collect from the person requestmg the information
a fee of $4 for each return. .-

-(bm) The information described in par. (b) shall not’ be
made available to any nonresident-or to any resident who is
making the request for such information for the use -of
benefit, directly or indirectly, of a nonresident petson or firm
or a foreign corporation except to the extent that sxmxlar
information in the state of residence of'such person or:firm or
the state of incorporation of such foreign corporation is made
available to.residents of Wisconsin or: Wisconsin corpora-
tions. -As part of the statement required by par: (b), the
department shall require any person desmng to-obtain such
information to declare whether the personisa nonres1dept of
the state and whether the information is desired for the use.or
benefit of a nonresident person or fitm or a foreign corpora-
tion. - No copy.of any return shall be supplled to any person
except as permitted by par. (c).

(c) Subject to pars. (d) and (¢) and to rules of the depart-
merit, any returns or claims specified under par. (a) or any
schedules, exhibits, writings or audit reports pertaininig to the
returns or claims on file.with the department shall be open to
examination by only the following persons and the contents
thereof ‘may be divulged or used only as follows:

1. The secretary - of revenue or- any ofﬁcer agent or
employe of the department. -

~2. The attorney general and department of Justxce
employes.

3. Members of any leglslatlve committee on or; gamzatxon
or its authorized agents provided the examination is ap-
proved by a majority vote of a quorum’ of its members and the
tax return or claim information is disclosed only in a meeting
closed to the public.. The committee may disclose tax return
or claim information to the senate or assembly or to other
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legrslatrve commrttees if the mformatron does not drsclose the

rng a return or claim pursuant to a
‘ upon a showing to the court that

| in the return or claim is relevant to
pursiiant to a subpoena signed by a
d orderrng the department s custo-

rnatron necessary for the employes
i er contracts or agreements be-

)or a consultant under jomt contract with the states
ta and Wrsconsm for the purpose of determining

p
9. The ofﬁce of the comrnrssroner of insurance wrth respect
to information compiled under sub. (45).
10. Employes of the legislative fiscal bureau to the extent
that the depar tment of revenue deems the examination neces-
ployes to perform therr dutres under con-

<11 The spouse or former spouse of the person who filed
the return or claim if the spouse or former spouse may be
hable, or the property of the spouse or former spouse is
sub]ect to collection, for the delinquency.

{(d) Copies of returns and claims specified in par. (2) and
related schedules, exhlbrts writings or audit reports shall not
"‘_fumrshedvto the persons listed undet par. (©), except
ons und par (c) 5 or under an agreement be ween. the

of information obtained under par. (c) or (d) is
scharge of duties imposed upon the persons
t utres of their office or by order of a court as
der par. (c) 6. ,

ment of revenue may char ge for the reason-

' ,axpayer is or may be a party to such proceeding;
b "he treatment ofan item réflected in such information is
o may be related to the resolution of an issue in. the
proceeding or mvestrgatron, or
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c. The information relates or may relate to a transactional
relationship between the taxpayer or credit claimant and a
person who . is or may be a party to the proceeding which
affects or may affect the resolution of an issue in such
proceeding or investigation.

2. When the department of revenue allows examination of
information under subd. 1:

a. If the department has referred the case to a district
attorney, the department may make disclosure on its own
motion.

.'b. If a district attorney requests examination of tax or tax
credit information relating to a person, the request must be in
writing, clearly identify the requester and the person to whom
the information relates and explain the need for the informa-
tion. The department may then allow the examination of
information. so requested and the information may be ex-
amined and used solely for the proceeding or investigation for
which it was requested.

3. Such information may be examined for use in prepara-
tion for any administrative or judicial proceeding or an
investigation which may result in such proceeding pertaining
to. the enforcement of a specifically designated state criminal
statute not involving tax administration to which this state or
a governmental subdivision thereof is a party. Such informa-
tion may be used solely for the proceeding or investigation for
which it is requested.

4. The department of revenue may allow an examination of
mformatron under subd. 3 only if a district attorney petitions
a ccourt of récord in this state for an order allowing the
examination and the court issues an order after finding:

a. There i is reasonable cause to believe, based on informa- -
tion believed to be reliable, that a specific criminal act has
been committed;

b, There is reason to believe that such information is
probative evidence of a matter in issue related to the commis-
sion: of the criminal act; and

c. The information sought to be examined cannot reason-
ably be obtained from any other source, unless it is deter-
mined that, notwithstanding the reasonable availability of
the information from another source, the information consti-
tutes the most probative evidence of a matter in issue relating
to the commission of such criminal act.

5. If the department determines that examination of infor-
mation ordered under subd. 4 would identify a confidential
informant or seriously impair a civil or criminal tax investiga-
tion, the department may deny access and shall certify the
reason therefor to the court.

(gm) The department of revenue may supply the address of
a debtor to an agency certifying a debt of that debtor under s.
71.105.

(h) Any person violating the provisions of this subsection
shall upon conviction be fined not less than $100 nor more
than $500, or imprisoned not less than one month nor more
than*6 months, or both.

(44m) SAME; INDIVIDUAL RETIREMENT ACCOUNTS. Any per-
son who is liable for a penalty for federal income tax purposes
under section 408 (f), 4973, 4974 or 4975 of the internal
revenue code is liable for 33% of the federal penalty. The
penalties provided under this subsection shall be assessed,
levied and collected in the same manner as income taxes.

(45) SELF-INSURERS. ‘The department shall compile and
maintain a current list of names and addresses of persons who
indicate they are self-insurers as required by s. 71.10 (6m).
The list shall be furnished to the office of the commissioner of
insurance on request.

(46) FAILURE TO FILE, ASSESSMENT. In case of failure to file
any return required under s. 71.10 (1), (2), (3) (¢), (d) or (¢) on
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the due date prescribed therefor, including any extension of
time for filing, unless it is shown that the failure is due to
reasonable cause and not due to wilful neglect, there shall be
added to the amount required to be shown as tax on the
return 5% of the amount of the tax rf the failure is for not
more than one month, with an additional 5% for each
additional month or fraction thereof during which the failure
continues, not exceeding 25% in the aggregate. For purposes
of this subsection, the amount of tax reqmred to be shown on
the return shall be reduced by the amount of any part of the
tax which is paid on or before the due date prescribed for
payment and by the amount of any credit against the tax
which may be claimed upon the return.

(47) INCOMPLETE OR INCORRECT RETURN, ASSESSMENT If any
person required under this chapter to file an income or
franchise tax return, files an mcomplete or 1ncorrect return,
unless it is shown that such filing was due to good cause and
not due to neglect, there shall be added to such person’s tax
for the income year 25% of the amount otherwise payable on
any ‘income subsequently discovered. or reported. = The
amount so added shall be assessed, levied and collected in the
same manner as additional normal income or fr: anchrse taxes,
and shall be in addition to any other penaltres imposed by this
chapter, In this subsection, “return” includes a separate
return filed by a spouse with respect to a taxable year for
which a joint return is filed unders. 71.10 (20) after the filing
of that separate return, and a joint return filed by the spouses
with respect to a taxable year for which a separate return is
filed under s..71:10 (21) after the ﬁling of that joint return.

(48) AVOIDANCE OF TAX BY ESTABLISHMENT OR MAINTE-
NANCE OF OUT-OF-STATE TRUST; GRANTOR LIABLE FOR TAX. The
establishment or maintenance of a trust outside Wisconsin by

~ a Wisconsin resident as grantor, the income from which trust
is taxablé to the grantor or to any person other than the trust
under the internal revenue code, ishereby declared to be a tax
avoidance device designed to avoid the legal application of
the Wisconsin income tax to income properly taxable to the
grantor or such other pérson.  Any Wisconsin resident who'is
the grantor of such a trust shall be liable for the Wisconsin
income tax on thé income of such trust which is federally
taxable:to such grantor or other | person under the rntemal
revenue code.

(49) PROSECUTIONS BY AI'I‘ORNEY GENERAL The attomey
general is authorized, upon: the request of the _secretary of
revenue, to represent the state or to assist the drstrrct attorney
in the prosecution of any case arrsrng under subs {(41), (42)
and (43).

(50) PAYMENTS, All nondelrnquent payments of addrtlonal
amounts owed shall be appliedin the following order: penal-

ties, interest, tax principal. ,

. History: 1973 c. 110, 333; 1975 c. 224; 1977 ¢. 29, 143, 418; 1979 c. 34; 89,
22;9312?&355 1981 c. 20, 93, 139 314; 1981c 391s. 310; 1983 a. 27 186; 1985
a. &7,

The court adopts the rule that an applrcatron for refund of income taxes can
be offset by an additional assessment even' though: the latter was barred by
statute of limitations, so long as the same year or tax period is involved, and
conversely, a taxpayer can counter with a refund claim: Amerrcan Motors
Corp:. v. Dept. of Revenue, 64 W (2d) 337, 219 NW (2d) 300

Investigative power of ‘department. under (20) (b) is- srmrlar to ‘power of
internal revenue service under 26 USC 7602. Taxpayer subpoenaed by depart-
ment has limited discovery rights under United Statesv. Genser, 595 F. 2d 146,
152'(3rd Cir.), cert. denied 444 U.S. 928 ( 1979) ‘State v. Beno, 99 W:(2d) 77,
298 NW (2d) 405 (Ct. App. 1980).

See note t0.73.03, citing State v: Kielisch, 123 w (2d) 125, 365 NW (2d) 904
(Ct. App: 1985)

Wrsconsm s.new DISC law. Schmrtt WBB November 1980.

71.12 COntested assessments and claims for retund a)
(a) Except for réfunds set off under's. 71.105 in respect to
which appeal is to-the agency to which the debt is owed and
except for refunds set off under s. 46.255 in respect to which a
hearing is held before the crrcurt court, any person feeling
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aggrieved by a notice of additional assessment, refund, or
notice of denial of refund may, within 60 days after recerpt of
the notrce, petition the department of revenue for redetenm-
natron A petition or an appeal by one spousé is a petrtro or
an appeal by both spouses. The department shall fnake a
redetermination on the petrtlon wrthm 6 months after 1t is
filed.

. (b) The department shall notrfy any person who. ﬁles a
petrtlon for redetermination that the person may. deposrt the
amount of an additional assessment, including any interest or
penalty, with the department at any time before the depart-
ment makes its redetermination. The department shall notify
spouses jointly except that, if the spouses have different
addresses and if either spouse notifies the department in
writing of those addresses, the department ‘shall serve a
duplicate. of the original notice on the spouse who has the
address other than the address to whlch the ongmal notice
was sent. Amounts deposited under this paragraph shall be
subJect to the interest provided by s. 71.09 (5) only to the
extent of the interést accrued prior to the first day of the
morith succeeding the date of deposit. Any deposrted amount
which is refunded shall bear interest at the rate of 9% per year
durrng the time the funds v were on deposrt A person may also
pay any portion of an assessment which is admitted to be
correct and the payment shall be con51dered an admrssron of
the vahdrty of that portlon of the assessment and may not be
récovered inan appeal or in any other action or proceedrng

“(c) A person feeling aggrieved by the departmeént’s redeter-
mination may appeal to the tax appeals commission by filing
a petition with the clerk of the commission as provrded by law
and the rules of practice promulgated by the commi ion. Ifa
petition’ is” ‘not filed wrth the commission within the tifne
providedin s. 73.01 or, except as provrded ins. 71.10 (10) (e),
if no petition for redetermrnatron is made within the time
provided the assessment, refund, or denial of refund shall be
final and conclusive, .

2 It the taxpayer requests a hearmg, the addrtronal tax or
overpayment shall not be placed on the assessrnent roll untrl
after hearrng and detérmination of the tax by the. tax appea]s
commission or disposition of the appeal pursuant to stipula-
tion.and order under ss. 73.01,(4) (a) and 73.03. (25) At any
time whrle the: petition is pendrng before the tax appeals
commission or an appeal in regard to that petition is pendmg
in a court, the taxpayer may offer to deposit the entire
amount of the additional taxes, together with interest, with
the state treasurer. If an offer to deposit is made, the
department of revenue shall issue a certrﬁcate to the state
treasurer authorizing the treasurer to accept payment of such
taxes together with mterest to the first day of the Succeedrng
month and to give a receipt. A copy of the certificate shall be
mar]ed to the taxpayer who shall pay the taxes and interest to
the treasurer within 30days. A copy of the receipt of the state
treasurer shall be filed with the department. The’ department
shall, upon final determination of the appeal, certrfy to the
state treasurer the amount of the taxes as finally determined
and drrect the state treasurer to refund to the appellant any

RE

shall make the refunds directed by the certrﬁcate wrthm 30
days after receipt. Taxes paid to the state treasurer under thrs
subsection shall be subject to the interest provided by ss.
71.09 (5) and 71.13 @ only to the extent of ‘the interest
accrued on the taxes prior to the ﬁrst day of the month
succeeding the application for hearing. Any portron of the
amount deposited with the state treasurer which is refunded
to'the taxpayer shall bear interest at the rate of 9% per year
during the time that the funds are on deposrt ‘
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" (3) No person agarnst whom an assessment of income tax
has been made shall be allowed in any action either as
plamtrff or defendant or in any other proceeding to question
such assessment unless the requirements of sub. (1) shall first
have been complied with; and unless such person shall have
made full disclosure under oath at the hearing before the tax
appeals commission of any and all income received by him,
The requirement of full disclosure under this subsection may
be waived by the department of revenue.

(5)‘As soon as the appellant shall have ﬁled a petition with
the tax appeals commission, all collection proceedings except
proceedmgs under’s: 71.11 (23) shall be stayed until final
determmatron of the appeal and any review thereof:

(6) Any person who contests an assessment before the tax
appeals commission or in court shall state in his petition or
notice of appeal what portron if any of the tax is admitted to
belegally assessable and correct. Within 5 days after notice by
the department, the appellant shall pay to the department the
whole amount of the admitted tax and such tax shall be
appr oprrated in accordance with's. 71.14. ‘Any such payment
shall be consrder ed an admission of the legality of the tax thus
pard and such tax so paid cannot be recovered in the pending
appeal or in any ‘other action or proceeding.

(7) After final decision or other disposition, the record
shall ‘be returned to the department of revenue, and the
depattment shall proceed to collect the taxes in the same

manner as other income taxes aré collected.
© History: 1975 ¢. 39,199; 1979c 110, 60(13), 1979c 203, 221; 1981 ¢. 20;
1983, 27; 1985 a. 2, 261,332

7113 Collectlon of dellnquent taxes. (1) (a) Income and
franchise taxes shall become delinquent if not paid when due
under s, 71.10 (9), and when delinquent shall be subject to
interest at the rate of 1.5% per month until paid, and if
delinquent prior to January 1,.1970, shall also be subject to a
penalty of 2% of the amount of the tax and the department
shall 1mmed1ately proceéd to collect the same. For the
purpose of such collection the department or its duly autho-
rized agent shall have the same powers as conferred by law
upon the county treasurer, county clerk, sherrff and drstrrct
attorney.

(b) The department shall provide by rule for reduction of
mterest under par. (a) to 12% per year in stated instances
wherein the secretary of revenue determmes reduction fair
and equltable

(¢) Any tax obligation, including interest, penaltres and
costs theréon, to the department of revenue is incurred on the
date of the department’s initial assessment or notice of the
amount due of that tax.’

(d) All tax obllgatlons to this state, mcludmg interest,
penaltres ‘and costs thereon, incurred during marriage by a
spouse after December 31, 1985, or after the establishment of
a marrtal dormcrle in thls ‘state, whichever is later, are
incurred in ‘the interest of the marriage or family and may be
satrsf" ed only under ss. 766.55 (2) (b) and 859.18. However, if
oné spouse is relieved of liability under s. 71.11 (2) or 2m),
the tax obligation to this state of the other spouse may be
satrsfied only under s, 766.55 (2) (d)

(@) Any addrtronal income “or franchise¢ tax assessment
contested before the tax appeals commission or in the courts,
which s ﬁnally ‘determined to be. ‘correct, shall “become
delmquent if not paid on or before the 30th day following the
date on which the order or }udgment representing such final
deterrmnatron becomies final and conclusive. Any additional
ificome or: franchise tax assessment 'SO contested shall be
subject to's. 71.11 (23). -

{2m) If any person liable to pay any income or franchrse
tax- neglects, fails or refuses to pay the tax, the amount,
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including any interest, addition to tax, penalty or costs, shall
be a perfected lien in favor of the department of revenue upon
all property and rights to property. The lien is effective at the
time taxes are due or at the time an assessment is made and
shall continue until the liability for the amount to be paid or
for the amount so assessed is satisfied. The perfected lien
does not ‘give the department of revenue priority over
lienholders, “mortgagees, purchasers for value, judgment
creditors and pledges whose interests have been recorded
before the department s lien is recorded.

(3) (a) If any income or franchise tax is not paid when due,
the department of revenue shall issue a warrant to the sheriff
of any-county of the state commanding the sheriff to levy
upon and sell enough of the taxpayer’s real and personal
property found within the county to- pay the tax with the
penalties, interest and costs, and to proceed upon the prop-
erty in the same manner -as' upon an execution against
property issued out of a court of record, and to ‘return the
warrant to the department and pay to it the money collected,
or the part of it that is necessary to pay the tax, penalties,
interest ‘and costs within 60 days: after the receipt of the
warrant, and deliver the balance, if any, after deduction of
lawful charges, to the taxpayer.

“«(b) The sheriff shall, within 5 days after the receipt of the
warrant, file with the-clerk of the circuit court of his or her
county a copy of the warrant, unless the taxpayer makes
satrsfactory arrangements for payment with the department,
in" which -case, the sheriff shall, at the direction of the
department, return the warrant to it. The clerk shall docket
the warrant as required by s. 806.11, and upon docketing the
amount of the warrant, together wrth interest required by
sub. (1), shall be considered in‘all respects as a final judgment.
The clerk of circuit court shall accept, file and docket the
warrant without prepayment of any fee, but the clerk shall
submit a statement of the proper fee semiannually to the
department covering the periods from January 1 to June 30
and July I'to'December 31. The fees shall then be paid by the
state as provided by par. (g), but the fees provided by s.
814.61(5) for filing and docketing the warrants shall be added
to the amount of the warrant and collected from the taxpayer
when' satisfaction or release is presented for entry. The
sheriff shall be entitled to the same fees for executing upon
such warrant as upon an execution against property issued
out of a court of record, to be collected in the same manner.
Upon the sale of any real estate the sheriff shall execute a deed

of the same, and the taxpayer shall have the right to redeem

the real estate as-from a sale under an execution against
property upon a judgment of a court of record.

{(c) A like warrant may be issued to any agent of the
department authorized to collect income taxes, and in the
execution thereof and collection of said taxes such agent shall
have the powers of a sheriff, but shall not be entitled to collect
from the taxpayer any fee or charge for the execution of such
warrant in-excess of actual expenses paid in the performance
of his'duty. When a warrant is issued to such agent he may
ptoceed:'upon the same in any county of the state designated
in the warrant, in the same manner as herein provided with
respect to sheriffs of such counties.

(d) Upon: docketing' of a warrant, the depar tment of
revenue shall have the same remedies to enforce the claim for
taxes, ‘penalties, ‘interest, and costs as upon a judgment
agarnst the taxpayer. ‘

‘(e) The department, if it finds that the interests of the state
wrll not thereby be jéopardized, and upon such conditions as
it may exact, may issue a release, of any warrant with respect
to any real -property upon which said warrant is a lien or
cloud upon title, and such release shall be entered of record by
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the clerk upon presentation to him and payment of the fee for
filing said release and the same shall be held conclusive that
the lien orcloud upon the title of the property.covered by the
release is extinguished. Any person desiring that such release
be issued shall-present to the department a written applica-
tion in affidavit form requesting that the release be issued.
Such application shall give the reasons for the request and
shall-clearly describe the property with respect to which the
release-is desired. In support of the request, the applicant
shall furnish the department with proof sufficient to establish
satisfactorily the fair market. value of the propetty, the
amounts, character and dates, both of execution- and of
record, ‘of all incumbrances of record prior to the warrant
lien, as well as the amount and character of any unrecorded
incumbrances believed to be prior to the warrant lien, includ-
ing information as to how and when all such incumbrances
arose. Appropriate references shall be made to the pages and
volumes of the recording books.in which any such incum-
brances have been recorded. The department may require a
certified copy of any record referred to in such application to
be furnished by the applrcant at'his expense, from the ofﬁcer
in whose office such record-is kept. :

(f) When the taxes set forth in a warrant together w1th
penalties and interest to date of payment and all costs due the
department have been paid to it or when such warrant has not
been paid or discharged, but the taxes for which such warrant
was issued have been canceled or credited, the department
shall issue a satisfaction of the warrant and file it with the
clerk ‘and-said warrant shall be immediately satisfied of
record by such clerk,. The department shall send a copy of
such satisfaction-to the taxpayer. When such warrant has not
been paid or discharged but the enforcement of same would,
in -the opinion of the department, result in- depriving the
taxpayer of a substantial right, the department. may issue a
release of said warrant and file same with the clerk who shall
immediately make an entry of same of record, and it shall be

. held conclusive of the extinguishment of the warrant and.all
liens and rights: created thereby, but shall not constitute a
release or satisfaction of the taxes for which such warrant was
issued. .

- (fm) If the depar tment of revenue has 1ssued ‘an erroneous
warrant the department shall issue to.the clerk- of circuit
court for the county in which the warrant is filed a notice of
withdrawal of the warrant. The clerk shall vord the warrant
and-any liens attached by it.

*(g) All fees and compensation of officials or other per sons
performing any act or functions required in carrying out this
section, except such as are by this section to be paid to such
officials or persons by the taxpayer, shall; upon presentation
to. the department. of revenue of an itemized and verified
statement of the amount due, be paid by the state treasurer
upon- audit by the department of administration on the
certificate of the secretary of revenue and charged-to the
proper: appropriation for the department of revenue. No
public official shall be entitled to.demand prepayment of any
fee for:the performance of any ofﬁcral act requrred in carrymg
out:this section.

(h) The state may be made a party defendant in'any actron
to foreclose a:mortgage, land contract, or other lien upon any
real property affected by such warrant lien, and the summons
may be served by delivering a copy to.the attorney general or
leaving it at his office in the capitol with his assistant or clerk.
But no judgment for the recovery of money or personal
property or costs. shall be rendered agamst the state in any
such action.

(i) The provisions of this section shall be in addition to all
other methods for the collection of income taxes, and the
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department of revenue may exercise the powers vested in it by
virtie of'ss. 73.03 (20) and 73.04 or any of the powers vested
in it by virtue of any other statute for the purpose of enforcing
collectron of income taxes.

(4) (2) Any taxpayer who'is unable to pay.the full amount
of his or her delinquent income taxes, costs, penalties and
interest may apply to the department of revenue to pay such
taxes, - COsts, penaltles and ‘interest in instalments. Such
application shall contain a. statement of the reasons. such
taxés, costs, penalties and interest ¢annot be paid in full and
shall set forth the plan of instalment payments proposed by
the taxpayer. Upon approval of such plan by the department
and ‘the payment of instalments in accordance therewith
collection proceedings with respect to  such taxes, costs,
penalties and interest shall be withheld; but on failure of the
taxpayer to make any instalment payment, the department
shall proceed to collect the unpaid portion of such taxes,

costs; penalties and interest in the manner provided by law.

(b) Any taxpayer may petition the department of revenue
to.compromise his or her delinquent income taxes including
the costs, penaltiés and interest. Such petition shall set fortha
sworn statement of the taxpayer and shall be in such form as
the department shall prescribe and the department may
examine the petitioner under oath conoemmg the matter. If
the department finds that the taxpayer is unable to pay the
taxes, costs, penaltres and interest in full it shall determine the
amount the taxpayer is able to pay and shall enter an order
reducing such taxes, costs, penalties and interest in accord-
ance with such determination. Such order shall provide that
such compromise shall be effective only if paid within 10
days ‘The department or its collection agents upon receipt of
stich order shall accept payment in accordance with the order,
Upon payment the department shall enter the unpaid portion
of the prrncrpal amount of such taxes on the next credit roll
and make appropriate record of the unpaid amount of
penaltres, costs, and interest accrued to the date of such order.
If within 3 years of the date of such compromise order the
department shall ascertain that the taxpayer has an income or
propetty sufficient to enable the taxpayer to pay the remain-
der of the tax including costs, penalty and interest the
department shall reopen said matter and order the payment
in full of such taxes, costs, penaltres and interest. ‘Before the
entry of such order a notice shall be given to the taxpayer in
writing advising of the intention of the department of revenue
to._reopen such matter and fixing a time and place for the
appearance of the taxpayer if he or she desires a hearmg
Upon entry of such order the department of revenue shall
make an entry of the principal amount of such taxes, penal-
ties, costs and interest ordered to be paid on the delinquent
roll and such taxes shall be immediately due.and payable -
upon entry upon the roll and shall thereafter be subject to the
interest  provided by sub. (1), . and the department shall
immediately proceed to collect the same together with the
unpaid portion of penalty, costs, and interest. accrued to the
date of the compromise order.

© (c) Delinquent income taxes, interest and penaltres, result-
ing from assessments pursuant tos. 71.11 (4) or (5); or's. 71.20
(5) or (6) or from assessments by virtue of disallowance of
claimed deductions. for failure to file information reports
relating thereto, as required by this chapter, may be compro-
mised by -the-department when. such action is fair and
equrtable under the circumstances. : »

- (d) The followrng clause contained in sub (%) is repealed
msofar as it is in conflict with any of the provisions of this
section: “except the provisions for the compromise or cancel-
lation of illegal taxes and the refund of moneys paid thereon™.
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(e) If any delinquent income tax-has been referred by the
department to the attorney general for collection and after
having fully investigated -the matter the attorney general
determines that it would be in the best interest of the state to
compromise the tax, a written recommendation shall be made
to the department stating the terms upon which the tax
should: be:compromised and the reasons therefor. The
department shall approve or disapprove the recommendation
and notify the department of justice. If approved the
department of justice may enter into a stipulation with the
taxpayer:providing for:the compromise .of the tax on the
terms-set. forth in-the recommendation and upon compliance
by the:‘taxpayer the tax shall be fully discharged.  The
department of justice shall furnish the department with a
copy of such stipulation, and the department or its agents
charged with.the collection of income taxes may accept
payment of such tax in accordance with the terms of such
stipulation and upon payment being made shall enter the
unpaid portion of the tax on the next credit roll. This
subsection shall be in addition to all other powers of the
department of justice and the department of revenue with
respect to compromise or settlement of income taxes

(0)-As used-in this section,’ “prrncrpal amount” or pnncr—
pal’>of the tax-means the tax and interest added thereto in
accordance with ss.. 71.09 (5) and 71 10.(5). .-

(g) All payments made on delinquencies shall be applred
first in discharging -costs; penalties and interest and the
balance applied-on the principal of the tax:

. (5) All laws not in conflict with this chapter, relatmg tothe
assessment, -colleéction ‘and payment of taxes on personal
property, the correction of errors in assessment and tax rolls,
and for the collection of delinquent personal property taxes
except the provisions for the compromise. or cancellation of
illegal taxes and the refunds of moneys pard thereon, shall be
apphcable to-the income tax provided in this chapter

NOTE:. See also sub: (4) (d) as to sub. (5). :

-(6) (a) The transaction of business or the performance of
personal  services in this state or the derivation’ of income
from property the income from which has a taxable situs in
this state by any nonresident person, except where the nonres-
ident:is 4 foreign corporation that has been licensed pursuant
to ch. 180;shall be deemed an irrevocable appointment by
such person, binding upon him;’ his executor, administrator
or personal representative, of the secretary of state to be his
lawful attorney upon whom may be served any notice, order,
pleadrng or-process (including without limitation by enumer-
ation’ any"notice’ of assessinent, denial of ‘application for
abatement or denial of claim for refund) by any administra-
tive agency or in any pr oceeding by or before any administra-
tive agency, or in any proceeding or action in any court, to
enforce or effect full compliance with or involving the provi-
sions-‘of - this chapter. - The transaction -of busmess, the
performance of personal services or derivation of income
from 'such property-in this state shall bea signification of his
agreement that any such notice, order, pleading or process
which is so served shall be of the same lggal force and validity
as if served on him pérsonally, or upon his executor, adminis-
trator orpersonal representative. .

. (b) The transaction. of business in this state or the deriva-
tion of income: ‘which has a“situs in.this state under the
provisions of this’ chapter: by any person while-a resident of
this state shall be deemed an irrevocable appointment by such
person, binding:upon him, his. executor, administrator -or,
personal representative, effective upon such person becoming
a nonresident of this state, of the secretary of state to be his
true -and . lawful. attorney. upon.whom may:be served any
notice, order, pleading or process (including without limita-
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tion by enumeration any notice of assessment, denial of
application for abatement or denial of claim for refund) by
any administrative agency or in any proceeding by or before
an administrative agency, or in any proceeding or action in
any court, to enforce or effect full compliance with or
involving the provisions of this chapter. And the transaction
of such business or the derivation of such income shall be a
signification of his agreement that any such notice, order,
pleading or process which is so served shall be of the same
legal force and validity as if served on him personally, or
upon his executor, administrator or personal representative.

..(c)-Service pursuant to par. (a). or (b) shall be made by
serving a copy upon the secretary of state or by filing such
copy in his office, and such service shall be sufficient service
upon such person, or. his executor, administrator or personal.
representative if notice of such service and a copy of the
notice, order, pleading or process are within 10 days there-
after sent by mail by the state department, officer or agency
making such service to such person, or his executor, adminis-
trator; or personal representative, at his last-known address,
and that an affidavit of compliance herewith is filed with the
secretary of state. The secretary of state shall keep a record of
all such notlces, orders, pleadings, processes. and afﬁdavrts
and shall note in such. record the day and hour of service upon

him.
History: ' Sup. Ct. Order, 67 W (2d) 774; 1975 ¢. 39, 218, 224, 422; 1979 ¢
89; 19795 1105, 60°(13);.1979 ¢.221; 1981 ¢ 20, 317; 1983 4. 2751985 a. 29.

Ciross References: ‘- See 806.11 on delinquent income tax docket. .

: See73.03.(27) for provision as to writing off uncollectible income taxes

Tax wartants may be docketed by the clerk of court prior to issuance of
sherrff for levy purposes 61 Atty Gen. 148

71.133 ‘Levy upon property for taxes. (1) DEHNmONs In
this section::

“{a)-*“Department” means the department of revenue.

(b) “Levy” means all powers of distraint and seizure.

(c) “Property” includes real and personal property and
tangrble and-intangible property and rights to property but is
limited to property and rights:to property existing at the time
of levy.

+(d) *Taxes” means the pnncrpal amount, mterest penal-
ties and costs. v

-(2) POWERS OF LEVY AND DISTRAINT. If any person who is
liable for any:tax administered by the department neglects or
refuses to pay that tax within 10 days after that tax becomes
delinquent, the: department may collect that tax and the
expenses of the levy by levy upon, and sale of, any property
belonging to that person.or any property on which there is a
lien as provided by s. 71.13 (2m) in respect to-that delinquent
tax. Whenever any property that-has been levied upon under
this section is -not- sufficient- to satisfy the- claim . of the
department; the department may levy upon any other prop-
erty liable to levy of the person against whom that claim exists
until the taxes and.expenses of the levy are fully paid. A levy
on-commissions, wages or;salaries is continuous until the
liability-out of which it arose is satisfied.

- (3) DUTY 1O SURRENDER. (2) Except as provided in par. (b),
any. person:in possession of, or obligated with respect to,
property subject to.levy upon which a levy has been made
shall, upon demand of the department, surrender that prop-
erty unless it is subject to attachment or execution under

judicial process, or discharge- that obllgatron to  the

department. .

(b) Levying upon a lrfe insurance or endowment contract
issued by a:3rd person, without necessity for the surrender of
the contract document, is a demand by the department for
payment of the amount under par. (c) and for the exercise of
the right.of the person against whom the tax is assessed to an
advance of that amount. The person who issued the contr act
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shall pay over that amount within 90 days after the service of
thie notice of the levy. That notice shall include a certification
by the department that a copy of that notice has been mailed
to the person against whom the tax is assessed atthat person’s
last-known address.

(c) The levy under par. (b) is satisfied if the person who
issued the contract pays to the department the amount that
the person against whom the tax'is assessed could have had
advanced by the person who issued the contract on the date
under par: (b) for the satisfaction of the levy, increased by the
amount of any advarce, including contractual interest, made
to the person against whom the tax is assessed-on or after the
date the person who issued the contract had-actual notice or
knowledge of the existence of the lien with respect to which
that lévy'is made, other than an advance, including contrac-
tual -interest. on it, made  automatically to maintain the
contract in force under an agreement entered into before the
person who issued the contract had notice or knowledge of
that lien.” Any person who issued a'‘contract and who satisfies
alevy under this paragraph is discharged from all liability to
any beneficiary because of that satisfaction.

(4) FAILURE TO SURRENDER; DISCHARGE. (a) Any person,
including an officer or employe, who fails: to surrénder
property that is subject to levy upon demand of the depart-
ment is liable to the department for a sum equal to the value
of the property not surrendered, but not ‘exceeding the
amount of taxes for the collectlon of .which that levy was
made, together with costs and interest at the rate of 18% per
year from the date of that levy. Any amount, other.than
costs, recovered under this subsection shall be credited
against the tax liability for the collection-of which that levy.
was made..  The liability under this paxagxaph shall be
assessed, levied ‘and collected as are addltlonal income or

-franchise: taxes.

~.(b) Inaddition to the: hablllty 1mposed undex par. (@), ifany
person- tequired to surrender property fails or refuses to
surrender that property without reasonable cause, that per-
son is liable for a penalty equal to 50% of the amount
recoverable under par. (a).- No part of the penalty under this
paragraph may be credited against the tax liability for the
collection of which that levy was made. The penalty under
this paragraph shall be assessed, levied and collected as are
additional income or franchise taxes. '

“(c) Any. person in possession of, or obligated w1th respect
to, property upon which a levy has been made who, upon
demand by the department, surrenders that property, or
discharges that obllgatlon, to the department or who pays a
liability under par. () is discharged from any liability to the
delinquent taxpayer or, in the case of payments-under sub: (3)
(b), to a beneficiary, with respect to that property arising
fI om that surrender or payment.

{(5) ACTIONS AGAINST THIS STATE.(a) If the department has
lev1ed upon ‘or sold property; any person, other than the
person who is assessed the tax out of which the levy arose,
who ¢laims an interest in or lien on that property and claims
that that property was wrongfully levied upon may bring a
civil action against the state in the circuit court of Dane
county. - That action may be brought whether or not that
property has been surrendered to or sold by the department.
The court may grant only the relief under par. (b). No other
action to question the validity.of or restrain or en]om a levy
by’ the department may be maintained.

‘(b) In actions under par. (a), if a levy or sale would
itreparably injure rights to property, the court may enjoin the
enforcement of that levy or prohibit that sale: If the court
determines that the property -has been wrongfully levied
upon; it may order the return of specific property that the
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department possesses or grant a judgment for the amount of
money obtained by levy.- If the property was sold, the court
may grant a judgment for an amount not exceeding the
amount received by the department from the sale. . If the
property was-purchased by ‘the state at a sale under sub. (6),
the state shall be treated as having received an amount equal
to the minimum price determined under that subsection or
the amount received by the state from the resale of that
property, whichever is larger:

(c) For purposes of an adjudication under this subsectlon,
the assessment of the tax upon which the interest or lien'of the
department is based is conclusively presumed ‘to be valid.
Interest shall be allowed for judgments under this subsection
at the rate of 12% per year from' the date the department
receives the money wrongfully levied upon to the date of
payment of the judgment or fxom the date of sale to the date
of payment '

(6) 'NOTICE AND SALE. (a) As soon’ as practlcable after
obtaining property, the department shall notify, in writing,
the owner of any real property, and the possessor of any
personal property, ‘obtained by the department under this
section, That notice may be left at the person’s-usual place of
residence or business. ‘If the owner cannot be located or has
no dwelling or place of business in this state, the-department
may mail a notice to the owner’s last-known address. That
notice shall specify the sum demanded and shall contain, in
the. case of personal property, an account of the property
obtainied and, in the case of real property, a descnptxon with
reasonable. certamty of the property seized. -

- (b) As soon as practicable after obtaining propexty, the
department shall notify the owner in the manner prescribed
under par. (a) and shall cause a notice of the sale to be
published in a newspaper published or generally circulated
within the county where the property was obtained. If thereis
no newspaper published or generally circulated in. that
county, the department shall post that notice at the city, town
or village hall nearest the place where the property was
obtained-and in. at least 2 other public places. That notice
shall specify the property to be sold and the time, place;
manner and- conditions of the sale.

-(c) If any property liable to levy is not dxv1s1ble s0 as to
enable the department, by sale of a part, to raise the whole
amount-of the tax and expenses, the whole of the property
shall be sold: ’

- (d) The sale shall occur not less than. 10 days and not more
than 40 days after the notice under par. (b). The department
may interrupt the sale; but not for.a period longer than 90
days. The sale shall be in the county in whxch the property is
levied upon or in Dane county. -

(e) Beéfore the sale; the ‘department shall determme a
minimum price for which the property shall be sold. If no
person-offers for that property at the sale at least the amount
of the minimum pnce, the state shall purchase the property
for the minimum price; otherwise, the property shall be sold
to the highest bidder. In determining the minimum price, the
department shall take into account the expense of making the
levy and sale in addition to’ the value of the property. If
payment in full is required at the time of acceptance of a bid
and is not paid then, the department shall sell the property in
the manner provided under this subsection. If the conditions
of the sale permit part of the payment to be deferred and if
that part is not paid within the prescnbed period, the depart-
ment may sue the purchaser in the circuit court of Dane
county for the-unpaid part of the purchase price and interest
at the rate of :12% per year from the date of the sale or the
department may declare the sale void and may sell the
property again under this subsection. If the property is sold
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again, the 2nd purchaser shall receive it free of any claim of
the defaulting purchaser and the amount paid upon the bid
price by the defaulting purchaser is forfeited.

-:(f) No:property of any person is exempt from levy and sale
under this section.

{7) REDEMPTION. (a) Any person whose property has been
lev1ed upon may pay the amount due and the expenses of the
proceeding to the department at any time before the sale.
Upon that payment, the department shall restore the prop-
erty to that-person and stop all proceedings related to the
levy.

(b) The owners of any real property sold under sub (6);
their heirs, executors or administrators or any person having
an interest in or a lien on that property or any person in behalf
of a-person - specified in this paragraph may redeem the
property sold or any part of that property within 120 days
after the sale by payment to the purchaser or, if the purchaser
cannot be found in the county in which the property to be
redeemed is situated, then to the department, for the use of
the purchaser or the purchaser’s heirs or assigns, the amount
paid by the purchaser and interest at therate of 18% per year,

~(8) CERTIFICATE OF SALE. (a) The department shall give the
purchiaser under sub. (6) a certificate of sale upon payment in
full of the purchase price. In the case of real property, that
certificate shall specify the property purchased the name of
the purchaser and the price.-

.- (b) In-the case of any real property sold under sub. (6) and
not redeemed under sub. (7), the department shall execute to
the. purchaser, upon surrender of the certificate of sale, a deed
recrtmg the facts set forth in the certificate.

(c) If real property is purchased by the state under sub. (6),
the department shall execute and record a deed.

(d) The certificate of sale for personal property sold under
sub. (6) is prima facie evidence of the right of the department
to make the sale and conclusive evidence of the regularity of
the proceedings of the sale. That certificate transfers to the
purchaser all right, title and interest of the delinquent party to
the  property sold. Ifthat property is stocks, that certificate is
notice, ‘when' recéived, to any person of that transfer and
authority to record the transfer on books and records as if the
stocks were transferred or assigned by the party holding
them, and all-prior certificates are void. If the subject of sale
is ' securities or other evidence of debt, the certificate is valid
against any person possessing or claiming to possess the
securities or other evidence of debt. If the property is a motor
vehicle, the certificate is notice, when received, to the depart-
ment of transportation as if the certificate of title were
transferred or assigned by the party holding that certificate of
title, and any prior certificate is void.

© The deed of sale of real property is prima facie evxdence
of thé facts stated in it and conveys all of the right, title and
interest the delinquent party had to the property. ‘

(f) A certificate of sale of personal property given or a deed
to, real property executed under this subsection discharges
that property from all liens, encumbrances and titles
subordinate to the department’s lien.

(9) DETERWNATION OF EXPENSES. The department shall
determme the expenses to be allowed in all cases of levy and
sale

@ 0) DEPARTMEN TAL RECORDS. The department shall keep a
record of all sales .of real property under sub. (6) and of all
redemptlons of that property. The record shall set forth the
tax for which any sale was made, the dates of levy and sale,
the name of the party assessed and all proceedings related to
the sale, the amount of expenses, the names of the purchasers
and the date of the deed.

' INCOME AND FRANCHISE TAXES 71.135

(11) UsE oF PROCEEDS. (2) The department shall apply all
money realized under this section first against the expenses of
the proceedings and then against the liability in respect to
which the levy was made or the sale was conducted and any
other liability owed to the department by the delinquent
person.

(b) The department may refund or credit any amount left
after the applications under par. (a), upon claim for and
satisfactory proof of, to the person entitled to that amount.

- (12) RELEASE OF LEVY. The department may release the levy -
upon all or. part of property levied upon to facilitate the
collection of the liability, but that release does not prevent
any later levy. .

(13) WRONGFUL LEVY. (a) If the department determines
that property has been wrongfully levied upon, the depart-
ment may return the property, an amount of money equal to
the amount of money levied upon or an amount of money
equal to the.amount of money received by the state from the
sale of that property. .

(b) The department may return property at any time. The
department may return an amount ‘of money equal to the
amount of money levied upon or received from sale within 9
months after the levy.

(c) For purposes of this subsection, if property is
purchased by the state under sub. (6) the state shall be treated
as having received an amount of money equal to the mini-
mum price determined under that subsection or, if less, the
amount of money recelved by the state from the resale of that
property :

' (14) PRESERVATION OF REMEDIES. The avaxlablhty of the
remedy under this section does not abridge the right of the
department to pursue other remedies.

(15) E%SI’ON;\Any ‘person who removes, deposits or con-
ceals or aids'in removing, depositing or concealing any
property upon which alevy is authorized with intent to.evade
or defeat the assessment or collection of any tax administered
by the department may be fined not more than $5,000 or
imprisoned not more than 3 years or both, together with the
costs of prosecutlon

History: 1985 a. 29.

71.135 Withholding by employer of delinquent tax of em-
ploye. (1g) In this section, employe includes any
subcontractor. .

'(1m) The department may give notice to any employer
deriving income having a taxable situs in this state (regardless
of whether any such income is-exempt from taxation) to the
effect that an employe of such employer is delinquent in a
certain amount with respect to state taxes, including penal-
ties, interest and costs.- Such notice may be served by certified
mail, or by delivery by an employe-of the department of
revenue. Upon receipt. of such notice of delinquency, the
employer shall withhold from compensation due or to be-
come due to the employe, the total amount shown by the
notice. The department may arrange between the employer
and the employe for a withholding of an amount not less than
10% of the total amount due the employe each pay period,
until the total amount as shown by the notice, plus interest,
has been withheld, The employer shall not withhold more
than 25% of the compensation due any employe for any one
pay period, except that, if the employe leaves the employ of
the employer or gives notice of his or her intention to do so, or
is discharged for any reason, the employer shall withhold the
entire amount otherwise payable to such employe, or so much
thereof as may be necessary to equal the unwithheld balance
of the amount shown in the notice of delinquency, plus
delinquent interest. . In crediting amounts withheld against
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delinquent taxes of an employe, the department shall apply
amounts withheld in the following order: costs, penalties,
delinquent interest, delinquent tax. The “compensation due”
any employe for purposes of determining the 25% maximum
withholding for any one pay period shall include all wages,
salaries and fees constituting gross income under s. 71,03 (1)
(a), including wages, salaries, income advances or other
consideration paid for future services, when paid to an
employe, less amounts payable pursuant to a garnishment
action with respect to which the employer was served prior to
being served with the notice of delinquency and any amounts
covered by any irrevocable and previously effective assign-
ment of wages, of which amounts and the facts relating to
such assignment the employer shall give notice to the depart-
ment within 10 days after service of the notice of delinquency.

(2) In any case in which the employe ceases to be employed
by the employer before the full amount set forth in a notice of
delinquency; plus delinquent interest, has been withheld by
the employer, the employer shall immediately notify the
department in writing of the termination date of the employe
and the total amount withheld.

(3) The employer shall, on or before the last day of the next
month after every calendar quarter, remit to the department
the amount withheld during the calendar quarter. Any
amount withheld from an employe by an employer shall
immediately be a trust fund for this state. Should any
employer, after notice, wilfully fail to withhold in accordance
with the notice and this section, or wilfully fail to remit any
amount withheld, as required by this section, such employer
shall be liable for the total amount set forth in the notice
together with delinquent interest as though the amount
shown by the notice was due by such employer as a direct
obligation to the state for delinquent taxes, and may be
collected by any means provided by law including the means
provided for the collection of delinquent income taxes. How-
ever, no.amount required to be paid by an employer by
reason of his or her failure to remit under this section may be
deducted from the gross income of such employer, under
either 's. 71.04 or 71.05. Any amount collected from the
employer for failure to withhold or for failure to remit under
this section shall be credited as tax, costs, penalties and
interest paid by the employe.

(4) Subsections (1m) to (3) shall apply in any case in which
the employer is the United States or any instrumentality
thereof or this state or any municipality or other subordinate
unit thereof except those provisions imposing a liability on
the employer for failure to withhold or remit. But an amount
equal to any amount withheld by any municipality or other
subordinate unit of this- state under this section and not
remitted to the department as required by this section shall be
retained by the state-treasurer from funds otherwise payable
to any such municipality or subordinate unit, and transmitted
instead to the department, upon certification by the secretary
of revenue,

(5) The department shall refund to the employe excess
amounts withheld from the employe under this section.

(6) Employers required to withhold delinquent taxes, pen-
alties, ‘interest- and -costs under- this section shall not be
required to withhold -amounts other than the total amounts
certified to such employers by the department and shall not
be required to compute interest, costs or other charges to be
thhheld

_(7) The department may, by written notice served person-
ally or by mail, require any employer, as defined in s. 71.19
(3), to withhold from the compensation due or to become due
to any entertainer or entértainment corporation the amount
of any delinquent state taxes, including costs, penalties and
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interest, shown by the notice. The employer shall send the
money withheld to the department when the department
specifies.

History: 1975 c. 224; 1981 ¢. 317; 1983 a. 189 5. 329 (10); 1983 2. 544 5. 47
(1); 1985 a. 29 ss. 1372, 1373, 3202 (46) (a), (h).

71137 State agency debt agreements. Upon request by a
state agency, as defined under s. 20.001 (1), the department of
revenue may enter into an agreement with individuals who
owe debts to the state agency. With the consent of the debtor,
the department of -revenue may arrange with the debtor’s
employer for the withholding from the debtor’s pay of a
specified amount. to be applied against the debt.
History: 1981 ¢. 20

71.14 Distribution of revenue. All taxes imposed and
collected under this chapter on and after November 1, 1971,
other than those imposed on urban transit companies under
s. 71,18, shall become a part of the general fund for use of the
state, except that 25.17% for the period November 1, 1971, to
July 31, 1972, 24.66% for the period August 1, 1972 to July
31, 1973 and 24.845% for the period August 1, 1973 to July
31, 1974, and 25.25% for the period August 1, 1974 to June
30, 1975, and 25.14% for the period July 1, 1975 to June 30,

1976 'and 25.16% for the period July 1, 1976 to June 30, 1977,

of collections of income of persons other than corporations
and 43.98% for the period August 1, 1974 to June 30, 1975,

38.79% for the period July 1, 1975, to June 30, '1976, and
37.81% for the period July 1, 1976, to June 30, 1977, of
collections of income and franchise taxes of corporations
shall be entefred in the municipal and county shared. tax
account and distributed under subch. I of ch. 79. :

History: 1971 c. 40, 125; 1973 c. 90; 1975 ¢ 39; 1977 ¢. 29.

71.15  Miscellaneous provisions. (3) If any transfer of a
reserve or other account or portion. thereof is in effect a
transfer to surplus, so much of such transfer as had been
accumulated through deductions from the gross or taxable
income of the years open to audit under ss. 71.11 (16) and
71.11 (20) shall be included in the gross or taxable income of
such years, and so much of such transfer as has been
accumulated through deductions from the gross or taxable
income of the years following January 1, 1911, and not open
to audit under ss. 71.11 (16) and 71.11 (20) shall be included
in the gross or taxable income of the year in which such
transfer was effected. ,
History: 1971 .c. 40.

71.18 ' Urban transit companies; special tax. (1) CompUTA-
TION. In lieu of the tax rates prescribed in s. 71.09, there shall
be assessed, levied and collected upon the taxable income of
every corporation whose principal source (hereln defined as
being 50 per cent or more) of gross incomie is the urban mass
transportation of passengers a special income tax of 50 per
cent determined in accordance with this chapter, except that:
(2) United States income, excess or war profits and defense
taxes shall be allowed as a deduction from gross income to the
extent of the total payment actually made during the tax year,
_ (b) A deduction shall be allowed from such taxable income
as hereinabove defined, and before the imposition of the
special tax levied by this section, in an amount equivalent to 8
per cent of the amount by which the cost of the property of
such corporation used and useful'in providing its urban mass
transportation service exceeds the cumulated amount of the
depreciation accrued against such property as of the end of
the fiscal year for which the income tax return is filed.
'(c) An amount shall be added to such taxable income as
hereinabove defined, and before imposition of the special tax
levied by this section, which amount shall be equivalent to the
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interest paid during the year in the operation of the business
from which its income is derived.

(2) DErINITIONS. (a) “Urban mass transportation of pas-

sengers” means the transportation of passengers by means of

vehicles having a passenger-carrying capacity of 10 or more
persons including the operator, such capacity to be deter-
mined by dividing by 20 the total seating space measured in
inches, when such transportation takes place entirely within
contiguous incorporated cities or villages and in municipali-
ties contiguous to that in which the carrier has its principal
place of business, or within or between municipalities located
within a radius of 10 miles of the municipality in which the
carrier has its principal place of business, or entirely within
one. municipality or municipalities contiguous thereto, or
within a.county having a population of 500,000 or more or
within such county and the counties contiguous thereto, or
suburban operations classified as such by the office of the
commissioner -of transportation.

.- (b) The cost of property used and useful in providing urban
mass transportation service and the depreciation accrued on
such property shall be determined on the basis of the reports

and. orders on file with the office of the commissioner of

transportation.

(3) PAYMENT OF 1aX. The special income tax assessed under
this section shall be reported in an income tax return filed in
accordance with this chapter, except as modified by this
section. The tax so reported and assessed shall be payable to
the department of revenue. Taxes collected on or after
November 1, 1971, but prior to July 1, 1977, shall be
deposited in the general fund, and 83% thereof shall be
entered in the municipal and county shared tax account and
distributed under subch. I of ch. 79. Taxes collected on or
after'July 1, 1977, shall be deposited in the general fund for
use of the state.

History:  1971-c. 125; 1977 c. 29 55. 804, 1654 (9) (£); 1981.¢c. 347 5. 80 (2).

71.19 Withholding income tax; definitions. As used in this
section and s. 71.20, unless the context clearly. indicates
otherwise: i

(1) “Department” means the -department of revenue.

(2) “Employe” means a resident individual who performs
or performed services for an employer anywhere or a nonresi-
dent individual who performs or performed such services
within this state, and includes an officer, employe or elected
official of the United States, a state, territory, or any political
subdivision thereof, or the District of Columbia, or any
agency or instrumentality of any one or more of the forego-
ing. "The term includes an officer of a corporation, an
efitertainer and an entertainment corporation.

{3) “Employer” means a person or partnership, whether
subject to or exempt from taxation under this chapter for
whom an individual performs or performed any service as an
employe of that person or paxtnershlp and includes a person
or partnership that engages the services of an entertainer or
an entertainment corporation, except that:

- (a).If the person for whom the individual performs or
performed the services does not have control of the payment
of the wages for those services, ‘‘employer” (except for
purposes of sub. (5)) means the person having receipt, cus-
tody or control of the payment of those wages.

(b) If a resident person, including but not limited to a ticket
agency or box office manager, has receipt, custody or control
of the proceeds of an event taking place and the proceeds are
paid to an entertainer or entertainment cor poratxon or to any
nomesxdent person who has engaged the services of an
entertainer or entertalnment corporation, “employer” means
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the resident person, firm or nonresident person having the
receipt, custody or control of the proceeds.

(4) “Payroll period” means a period for which a payment
of wages is ordinarily made to the employe by his employer,
and the term “‘miscellaneous payroll period” means a payroll
period other than a daily, weekly, biweekly, semimonthly,
monthly, quarterly, semiannual or annual payroll period.

- (5) “Wages” means all remuneration, other than fees paid
to a public official, for services performed by an employe for
an employer, including cash value of all remuneration paid in
any medium other than cash and remuneration paid to an
entertainer or entertainment corporation. The term shall not
include remuneration paid: »

(a) For active service as a member of the armed forces of
the United States for any month during any part of which
such. member served in a combat zone during an induction
period or was hospitalized as a result of wounds, disease or
injury incurred. while serving in a combat zone during an
induction period, but this paragraph shall not apply for any
month during any part of which there are no combatant
activities in any combat zone and remuneration, for purposes
of this paragraph, shall not include pensions and retirement
pay.

(b) For agricultural labor, and for purposes of this para-
graph the term ‘“‘agricultural labor” includes all service
performed:

1. On a farm, in the employ of any person, in connection
with cultivating the soil, or in connection with raising or
harvesting any agm’cultural or horticultural commodity, in-
cluding the raising, shearing, feeding, caring for, training and
management of livestock, bees, poultry and fur -bearing ani-
mals and wildlife;

2. In the employ of the owner or tenant or other operator
of a farm, in connection with the operatlon ‘mhanagement,
conservation, improvement or maintenance of such farm and
its tools and equipment, or in salvaging timber or clearmg
land of brush and other debris left by a hurricane, if the major
part of such service is performed on a farm;

3. In connection with the production or harvestmg of crude
gum gum spmts of turpentlne or gum rosin, in connection
with the ginning of cotton, or in connection with the opera-
tion or maintenance of ditches, canals, reservoirs or water-
ways, not owned or operated for profit; used exclusively for
supplying and storing water for farm purposes;

4. In the employ of the operator of a farm in handling,
planting, drying, packaging, processing, freezing, gradmg,
storing or delivering to storage or to market or to a carrier for
transportation to market, in its unmanufactured state, any
agricultural or horticultural commodity, but only if such
operator produced more than one-half of the commodity
with respect to which such service was performed, or in the
employ of a group of operators of farms (other than a
cooperatlve organization) in the performance of such ser-
vices, but only if such operators produced all of the commod-
ity with respect to which such service is performed, but the
provisions of this subdivision shall not be deemed to be
applicable with respect to service performed in connection
with commercial canning or commercial freezing or in con-
nection with any agricultural or horticultural commodity
after its dellvery to a terminal market for distribution or
consumption;

5. On a farm operated for profit if such service is not in the
course of the employer’s trade or business;

6. As used in. this paragraph the term “farm” includes
stock, dairy, poultry, fruit, fur-bearing animals and truck
farms, plantations, ranches, nurseries, ranges, greenhouses,
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or other similar structures used primarily for the raising of
agricultural or horticultural commodities, and orchards,

(c) For domestic service in a private home, local college
club or local chapter of a college fraternity or sorority.

(d) For service not in the course of the employer’s trade or
busrness performed in any calendar quarter by an employe,
unless the cash remuneration paid for such service is $50 or
more and such service is performed by an individual who is
regularly employed by such employer to perform such ser-
vice.  An individual shall be deemed to be regularly employed
by an employer during a calendar quarter only if on each of
some 24 days during such quatter such individual performs,

" for such employer, for some portion of the day, service not in
the course of the employer’s. trade or business, or such
individual was regularly employed (as herein defined) by such
employer in the performance of such service during the
preceding calendar quarter.:

(¢) Forservices by a citizen or resident of the United States
for a forergn govemment or an intefnational organization.

() For services performed by a duly ordained, commis-

sioned or licensed ‘minister of a church in the exercise of his
ministry or by-a member of a religious order in the exercise of
duties required by such order.
" (g) For services performed by an individual under the age
of 18:in the delivery or distribution of newspapers or shop-
ping news, not including delivery or distribution to any point
for subsequent delivery or distribution.

(h).For services performed by an individual in, and at the
time of, the sale of newspapers or magazines to ultimate

-consumers, under an arrangeément under which the newspa-
pers or magazines are to be sold by him at a fixed price, his

' compensatlon being based on the retention of the excess of

~such pmce over the amount at which" newspapers or
magazmes are charged to him, whether or not he is guaran-
teed a minimum amount of compensatlon for such services,
or is entltled to be credited with the unsold newspapers or
magazines tumed back.

(i) For services not in, the course of the employer’s trade or
business to the extent pard in any medium other than cash.

(§) To, or on behalf of, an employe or his beneficiary from a

trust created or organized in the United States and forming.

part of a stock bonus, pension or profit sharing plan of an
employer for the exclusive benefit of his employes or their
beneficiaries and which trust is exempt from taxation, unless
such payment is made'to an employe of the trust as remunera-
tion for services rendered as such employe and not as a
beneﬁcrary of the trust.

(k) For personal services performed in Wisconsin in the
form of retifement, pension and profit-sharing benefits, re-
ceived by nonresrdents after retirement from the employ of
the employer for whom such personal services were
performed. -

(1) To, or on behalf of, an employe or beneficiary from a
‘ plan described in s. 815.18 (31) (a) under which the benefits
are fully funded by life insurance or annuities.

(m) If the remuneratlon paid by an employer to an
~ employe for services performed during one-half or more of
any payroll peuod of not more than 31 consecutive days
constitutes wages, a all the remuneration paid by such em-
r ployer to such.employe for such period shall be deemed to be
wages; but if the remuneratron paid by an employer to an
employe for services performed during more than one-half of
any such payroll period does not constitute wages, then none
of the remuneration paid by such emp]oyer to such employe
for such period shall be deemed to be wages.

(n) In the form of tips paid to employes if:

"t The tips are paid in a medium other than cash.
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" 2. The cash tips received by an employe in any calendar
month in the course of employment by an employer are less
than $20. However, if such cash tips received in a calendar
month amount .to $20 or more none of such cash tips are
excepted from wages under this section.

History:  Sup. Ct. Order, 67 W (2d) 774; 1975 ¢. 104, 199, 218; 1981 ¢. 317;
1983 a. 189 ss. 86,.329 (10); 1983 a.-544 ss. 12, 47 (1); 1985 a. 29 ss. 1374 to
1378, 3202 (46)(a); 1985 a. 30 5. 42

71.20 Empioyers required to withhold. (1) On and after

February 1, 1962, every employer at the time of payment of
wages to an employe shall deduct and withhold from such
wages, without regard for federal insurance contributions act
deductions therefrom an amount determined in accordance
with tables to be prepared by the department, as hereinafter
provided. The secretary may grant permission to employers
who do not desire to use-the withholding tax tables provided
by the departmient to determine the ‘amount of tax to be
withheld by use of a method of withholding other than the
withholding tax tables, provided such method will withhold
from each employe substantially the same amount as would
be withheld by use of the withholding tax tables. Employers
who desire to determine the amount of tax to be withheld by a
method other than by use of the withholding tax tables shall
obtain permission from the secretary before the beginning of
a payroll period for which the employer desires to withhold
the tax by such other method. Applications for use of such
other method must be.accompanied by evidence establishing
the need for the use of such method.

(tm) An employer may, at his -discretion, deduct and
withhold from any one payment of wages in a month, in the
case of .an -employe paid more often than once during any
month, the total amount which the employer reasonably
estimates he will be required to withhold under this section

from such employe during that month. Permission from the

secretary under sub. (1) is not needed by any employer acting
under this subsection.

(2) Prior to February 1, 1962, the department shall pre-
pare, promulgate, and publish in the official state paper,
without regard to the requirements of ch. 227, rules establish-
ing withholding tables prepared on a weekly, biweekly,
semimonthly, monthly, and-daily or miscellaneous pay pe-
riod basis. Those rules shall also provide instructions for
withholding: with respect to quarterly, semiannual and an-
nual pay periods. Such tables shall be based upon the normal
tax rates and upon any surtax applicable to the income of the
calendar year 1962. Thereafter until December 31, 1982, the
department ‘shall from time to time similarly correct the

- tables to reflect any changes in normal income tax rates or

changes in surtax. -The tables shall be extended to cover from
zero to 10 withholding exemptions, shall assume that the
payment of wages in each pay period will, when multiplied by
the number of pay periods in a year, reasonably reflect the
annual wage of the employe from the employer and shall be

‘based on the further assumption that the annual wage should

be reduced for allowable deductions from gross income. It is
within the discretion of the department to determine the
length of the tables and a reasonable span of each bracket. In
pr eparing the tables the department shall adjust all withhold-
ing amounts that are not an exact multiple of 10 cents to the
next highest figure that is'a multiple of 10 cents,

(2m) The department shall from time to time adjust the
withholding tables to reflect any changes in income tax rates,
any applicable surtax or any changes in dollar amounts in's.
71.09 (lb) (1e).or (1) resulting from statutory changes. On
January 1, 1987, and on each January 1 thereafter the
department shall adjust the tables to reflect changes under s.
71.09 (2). No adjustment of the withholding tables is required
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unless the adjustment under s. 71.09 (2) is 4% or more. The
tables shall be extended to cover from zero to 10 w1thholdmg
exemptions, shall assume that the payment of wages in each
pay penod will, when multiplied by the number of pay
periods in a year, reasonably reflect the annual wage of the
employe from the employer and shall be based on the further
assumption that the annual wage will be reduced for allow-
able deductions from gross income. The department may
determine the length of the tables and a reasonable span for
each bracket.. In preparing the tables the department shall
adjust all withholding amounts not an exact multiple of 10
cents to the next highest figure that is a multiple of 10 cents.
The department shall also provide instructions with the tables
for withholding with respect to quarterly, semiannual and
annual pay periods.

- (3) On and after February 1, 1962, at the time of payment
of wages to a nonresident employe which wages were derived
from the performance of services both within and without the
state, the employer shall deduct and withhold from the wages
derived from the performance of services within the state the
amount as reflected by the proper withholding table.

(4) Every employer who deducts and withholds any
amount under ‘this section shall deposit such amount on a
quarterly basis, except that if the amount deducted and
withheld in any quarter exceeds $300, the department may
require ‘by written notice to the employer, that amounts
deducted and: withheld on and after the date indicated on
such notice be deposited on a monthly basis. Employers who
are required to file reports and deposit withheld taxes on a
monthly, quarterly or annual basis, as the case may be, shall
file such reports and deposit such taxes on or before the last
day of the month next succeeding the withholding period. If
the amount deducted and withheld in any quarter exceeds
$5,000, the department may require by written notice to the
employer, that for amounts deducted and withheld from the
first day of the month through the 15th day of the month, the
employer shall file reports and deposit such taxes on or before
the last day of such month and that for amounts deducted
and withheld from the 16th day of the month through the last
day of the month the employer shall file reports and deposit
such taxes on or before the 15th day of the next succeeding
month. Employers shall file reports and deposit taxes with
-such. public depository.in Wisconsin as the department of
administration designates a public depository therefor under
8. 34.05 to the credit of the general fund. With each deposit
the employer shall include a deposit report on a form to be
provided by the department. The department may, when
satisfied that the revenues will be adequately safeguarded,
permit an employer whose withheld taxes do not exceed $50
- per month to deposit withheld taxes and reports for other
than quarterly periods, The department may revoke such
permission at any time. The department, if it deems it
necessary in order to insure payment to or facilitate the
collection by the state of the amount of taxes, may require
reports or payments of the amount of withheld taxes for other
than quarterly periods. The public depository shall record on
such -deposit report the amount deposited and shall then
forward such report to the department in such manner and at
such time as the department by rule prescribes. On or before
January 31 of each year every employer shall file with the
department at its offices in Madison, or at such other place as
the department by rule prescribes, a withholding report on a
formto be provided by the department showing the amount
withheld from the wages paid each employe in the previous
calendar year, the amount depOS1ted in respect to each
employe on wages paid in the previous calendar year and a
reconciliation of the aggregate of the amounts deposited in
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respect to each employe on. wages paid in the previous
calendar year with the aggregate of the amounts shown on the
semimonthly, monthly and quarterly deposit reports filed in
respect to such thhholdmg Every employer who discontin-
ues business prior to the end of a calendar year shall, within
30 days of such discontinuance, deposit withheld taxes not
previously deposited and submit a deposit report concerning
such deposit with the public deposntory and file a withholding
réport with the department covering the period from the
beginning of the calendar year.to the date of discontinuance.
No employe shall have any right of action against an em-
ployer in regard to money deducted from wages and depos-
ited with the public depository in compliance or inténded
compliance with this section.

(4m).Upon not less than 6 months’ notice to the public
depository designated under sub. (4), the secretary of revenue
may direct that withheld taxes required to be reported and
remitted by employers on and after a date specified be
reported and remitted directly to the department of revenue.
Every employer who deducts and withholds any amount
under this section required to be reported and remitted on or
after such date shall report and remit directly to the depart-
ment. Amounts withheld shall be paid over a quarterly basis
but if the amount deducted and withheld in any quarter
exceeded $300, the department may require, by written notice
to the employer, that amounts deducted and withheld after
the date indicated on such notice be paid over a monthly
basis. Employers who are required to file repotts and pay
over withheld taxes on a monthly, quarterly or annual basis,
shall file such reports and pay over such taxes on or before the
last day of the month next succeeding the withholding period.
If the amount deducted and withheld in any quarter exceeded
$5,000, the department may require by written notice to the
employer, that for amounts deducted and withheld from the
first day of the month through the 15th day of the month, the
employer shall file such reports and pay over such taxes on or
before the last day of such month; for amounts deducted and
withheld from the 16th day of the month through the last day
of the month, the employer shall file such reports and pay
over such taxes on or before the 15th day of the next
succeeding month.

. (b) With each payment the employer shall include a
withholding report on forms provided by the department.
The department may, when satisfied that the revenues will be
adequately safeguarded, permit an employer whose withheld
taxes do not exceed $50 per month to pay over withheld taxes
and file withholding reports for longer than quarterly peri-
ods.. Such permission may be revoked at any time. The
department, if it deems it necessary in order to insure pay-
ment or to facilitate the collection by the state of the amount
of taxes, may require reports or payments of the amount of
withheld taxes for shorter than quarterly periods.

(c) On or before January 31 of each year every employer
shall file'with the department an annual withholding report
on forms provided by the department showing the amount
withheld from the wages paid each employe in the previous
calendar year, the amount deposited or paid over in respect to
each employe on wages paid in the previous calendar year
and a reconciliation of the aggregate deposited or paid over in
respect to each employe on wages paid in the previous
calendar year with the aggregate of the amounts shown on
deposit and withholding reports filed in respect of such
withholding.

- (d) Every employer who discontinues his business prior to
the end of a calendar year shall, within 30 days of such
discontinuance, pay over withheld taxes not previously de-
posited or paid over, and shall file a withholding report with




71.20 INCOME AND FRANCHISE TAXES

the department covering the period from the beginning of the
calendar year to the date of discontinuance.

.(e) No employe shall have any right of action against his
employer in regard to money deducted from his wages and
paid over -to the department in comphance or intended
complxance with this section.

(f) If the secretary of revenue elects to discontinue use of
the public depository, reasonable notice of the change shall
be communicated to employers subject to withholding.

(5) () The penaltles provided by this section shall be pald
upon notice and demand of the secretary of revenue or the
secretary’s delegates and shall be assessed and collected in the
same manner as income taxes. Any.person required to
withhold, account for or pay over any tax imposed by this
chapter, whether exempt under s. 71.01 (3) or not, who
intentionally fails to withhold such tax, or account for or pay
over such tax, shall be liable to a penalty equal to the total
amount of the tax not w1thhe1d collected, accounted for or
paid over.

(b) If any person. required under this section to file a
dep051t report or withholding report. files an incomplete or
incorrect report, or fails to properly withhold or fails to
properly deposit.or pay over withheld funds, unless it can be
shown that the filing or failure was due to good cause and not
due-to neglect, there shall be added to the tax 25% of the
amount not reported or. not withheld, deposited or paid over.
The amount so added shall be assessed, levied and collected in
the same manner as additional income taxes, and shall be in
addition to any other penalties imposed in this section.

{c) Any. amount not deposited or paid over to the depart-
ment within the time required shall be deemed delinquent and
deposit reports or withholding reports filed after the due date
shall be deemed late. Delinquent deposits or payments shall
bear interest at the rate of 1.5% per month from.the date
deposits or payments are required under this section until
deposited or paid over to the department. The'department
shall provide by rule for reduction of interest on delinquent
deposits to 12% per year in stated instances wherein the
secretary of revenue determines reduction fair and equitable.
In the case of a timely filed deposit or withholding report,
withheld taxes shall become delinquent if not deposited or
paid over on or before the due date of the report. . In the case
of no report filed or a report filed late, withheld taxes shall
become delinquent if not deposited or paid over by the due
date of the report. In the case of an assessment under par. (a),
the amount assessed shall become delinquent if not paid on or
before the first day of the calendar month following the
calendar month in which the assessment becomes final, but if
the assessment is contested before the tax appeals commis-
sion or. in the courts, it shall become delinquent on the 30th
day following the date on which the order or judgment
representing final determination:becomes final.

(d) In case of failure to file any withholding deposit or
payment. report required under sub. (4) on the due date
prescribed therefor, unless it is shown that the failure is'due to
reasonable cause and not due to wilful neglect, there shall be
added to the amount required to be shown as withheld taxes
on the report 5% of the amount if the failure is not for more
than one month, with an additional 5% for each additional

month or fraction thereof during which the failure continues,:

not exceeding 25% in the aggregate.

(6) Any person, whether exempt under s. 71.01 (3) or not,
required under s. 71.10.(8) to furnish a written statement to an
employe, who furnishes a false or fraudulent statement, or
who intentionally fails to furnish a statement in the manner,
at the time and showing the information required under s.
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71.10 (8), or rules prescribed with respect thereto, shall, for
each such failure, be subject to a penalty of $20.

(7) Whenever any' person is required to withhold any
Wisconsin income tax from an employe, until such amount is
deposited with the public depository prescribed by sub.(4) or
paid over to the department as prescribed by sub. (4m), the
amount so withheld shall be held to be a special fund in trust
for the state. The amount of such fund may be assessed and
collected from such person by the department as income taxes
are assessed and collected, and such col]ectxon shall not abate
any penalty imposed.

(8) (a) On or before February 1, 1962 (or on or before the
date on which an employe commences employment with an
employer after such date), each employe shall furnish his
employer with a signed withholding exemption certificate
relating to the number- of withholding exemptions he claims,
which shall in no event exceed the number to which he is
entitled. If the employe fails to furnish such certificate, such
employe, for withholding purposes, shall be considered as
claiming no withholding exemptions.

(b) If, on any day during the calendar year, the number of
withholding exemptions to which the employe is entitled is
less than the number of withholding exemptions claimed by
him on the withholding exemption certificate then in effect,
the employe shall within 10 days after the change occurs
furnish the employer with a new withholding exemption
certificate, which shall in no event exceed the number to
which he is entitled on such day.,
~ (c)If, on any day during the calendar year, the number of
withholding exemptions to which the employe is entitled is
more than the number of withholding exemptions claimed by
him on the withholding exemption certificate then in effect,
the employe may furnish the employer with a new withhold-
ing exemption certificate on which the employe must in no
event claim more than the number of withholding exemptions
to which he i$ entitled on such day.

(d) A withholding - exemption certificate fumlshed the
employer shall take effect as of the beginning of the first
payroll period ending after the date on which such certificate
is furnished.

(¢) Any employe who w11fully supplies his employer with
false or fraudulent information regarding his withholding
exemption or who wilfully fails to supply information which
would increase the amount to be withheld may be fined not
more than $200.

(f) Whenever the internal revenue code or regulations or
rulings of the internal revenue service require an employer to
submit copies of, or information taken from, an employe’s
withholding allowance certificate to the internal revenue
service, the employer shall also furnish copies of the certifi-
cate to the department within 15 days after the employer is
required to file the certificate or information with the internal
revenue service. - ,

(9) An employe receiving wages shall on any day be
entitled to the following withholding exemptions:

(a) An exemption for himself;

(b) If the employe is married, an exemption to which hxs
spouse is entitled, or would be entitled if such spouse were an
employe receiving wages, but only if such spouse does not
have in effect a withholding exemption certificate claiming,
such exemption.

(¢) An exemption for each individual with respect to
whom, on the basis of the facts existing at the beginning of
such day, there may reasonably be expected to be allowable
an exemption under s. 71.09 (6p) for the taxable year in which
such day falls.:
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(d) An exemption as head of a family when on the basis of
the facts existing at the beginning of such day such an
exemption may reasonably be expected to be allowable under
s. 71,09 (6p) for the taxable year in which such day falls.

(e) In place of the exemptions allowable in pars. (a) to (d)
the employe may claim the same number of withholding
exemptions for Wisconsin withholding tax purposes as are
allowable for federal withholding tax purposes.

(10) The secretary of revenue is authorized to enter into an
agreement with the secretary of the treasury of the United
States pursuant to P.L. 82-587 enacted July 17, 1952.

" (11) In addition to the amount required to be deducted and
withheld, an employer and employe may agree in writing that
an additional amount shall be withheld from the employe’s
wages. The amount deducted and withheld pursuant to such
an agreement shall be considered as an amount required to be
deducted and withheld for all purposes of this chapter.

-(11m) If a payee furnishes written notification to a payor of

any pension or to a 3rd-party payor of any sick pay plan that
the payee desires to have Wisconsin income. tax withheld
from the pension or sick pay plan, the payor shall withhold
from each pension payment or sick pay payment an amount
in accordance with the withholding tables or the amount that
the payee designates to the payor, The amount withheld from
each payment may not be less than $5. For purposes of this
subsection, “pension” includes any retirement payment plan,
and “sick pay” includes any amount paid to an employe as
remuneration or paid instead of remuneration for any period
when the employe is temporarily absent from work because
of sickness or personal injuries. Payors withholding under
this subsection are employers for all purposes of this section
and shall withhold, remit and be subject to the other require-
ments of an employer in withholding Wisconsin income tax
from employes.

(12) The secretary of revénue, acting within his discretion,
may authorize special withholding arrangements in hardship
cases resulting from situations in which persons, domiciled in
Wisconsin, are subjected to withholding in some other state
by reason of the performance of substantial personal services
in such other state, pursuant to s. 71.09 (8).

(13) This section shall not apply to any county fair associa-
tion in regard to any employe receiving less than $100
annually in wages or salary from the association.

(13m) The department of health and social services is not

" required to withhold under sub. (1) from wages paid to an
inmate working in a prison listed in s. 53.01, and if the
inmate’s wages do not exceed $2,000 per year the department
of health and social services is not required under sub. (4) to
file reports relating to those wages.

(14) An employer is not required to deduct and withhold
any tax whenever an employe certifies to the employer, on a
form prescribed by the secretary, that the employe incurred
no liability for income tax imposed by this chapter for the
employe’s preceding taxable year and anticipates that the
employe will incur no_liability for the employe’s current
taxable year. I

(15) (a) The department may verify any withholding ex-
emption certificate, form or-agreement filed by an employe
with an employer directly from the books and records of any
person or- from any other sources of information. To
ascertain the correctness of any withholding exemption cer-
tificate, form or agreement, the department may examine or
cause to be examined by any agent or representative desig-
nated by it any books, papers, records or memoranda bearing
on the certificate, form or agreement and may require the
production of books, records and memoranda, and may
require testimony and proof relevant to its investigation.
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(b) If it appears that a person has filed an incorrect
certificate, form or agreement with an employer, the depart-
ment may void the certificate, form or agreement by notifying
the employer and employe. The employer shall then withhold
based on the number of exemptions prescribed by the depart-
ment in its notice. If an employe fails to furnish information
requested by the department to verify the correctness of the
certificate, form or agreement, the employe shall be consid-
ered as claiming no withholding exemptions and the em-
ployer shall withhold on that basis upon notification by the
department to the employer and the employe.

(c) All provisions of this chapter on the following subjects
relating to income taxes that are not in conflict with this
section apply to the administration of this section: assess-
ment, hearing and appeal procedures, preparation of assess-
ment and tax rolls, certification of taxes due and correction of
them, interest, collection, including ss. 71.09 (10), 71.13 and
71.135, and refund procedures.

(16) Any employe who files a withholding exemption
certificate, form or agreement under sub. (8), (9), (14) or (22)
with the intent to defeat or evade the proper withholding of
tax under this section shall be subject to 2 penalty equal to the
difference between the amount required to be withheld and
the amount actually withheld for the period that the incorrect
certificate, form or agreement was in effect.

(19) Whenever it appears to the satisfaction of the secretary
of revenue that with respect to the period beginning February
1, 1962, and ending December 31, 1962, the cost to the
employer of witbholding on the wages of nonresident em-
ployes who performed wage earning services in Wisconsin
and ‘in the same pay periods also performed wage earning
services outside Wisconsin, would have been excessive in
relation to the aggregate Wisconsin income tax liability of
such nonresident employes on such wage earning services
performed in Wisconsin and the employer failed to comply
with the withholding provisions of this chapter in respect of
such Wisconsin wages, the secretary, by agreement with such
employer, may relieve such employer of the consequences of
such failure to withhold upon payment by such employer to
the department of the amount estimated by the secretary to
equal the taxes, fees and interest that would be due from such
employes on-their Wisconsin wages. Any amount so paid by
such'employer may be deducted by such employer on the cash
basis ‘as-a Wisconsin income tax paid. Any nonresident
employe upon whose behalf such a payment is made, if not
otherwise required to file a Wisconsin income tax return may,
as a part-of such agreement, be relieved from filing a return
covering such taxable year and paying a tax on such income.
If any such nonresident employe had income having a Wis-

‘consin income tax situs in a taxable year covered by such

agreement, other than and in addition to his Wisconsin wages
from such employer, his Wisconsin tax shall be computed on
the aggregate of his net income having an income tax situs in
Wisconsin (including his Wisconsin wages from such em-
ployer) but he shall be allowed as a credit against the tax so
computed an amount determined by multiplying such tax by
a fraction the numerator of which shall be his Wisconsin
wages from such employer and the denominator of which
shall be his total gross income having a Wisconsin income tax
situs.

(20) No amount shall be withheld from the wages paid to a
nonresident employe for services performed in this state if the
employer reasonably estimates that during that calendar year
the employe will earn less than $1,500; but whenever it
appears that the employe will earn more than $1,500 in this
state during the calendar year, the employer shall withhold,
from wages paid thereafter, such additional amounts as the
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employer reasonably estimates will be required to offset the

amounts not withheld from previous payments.

{21) “Person”, as used in subs. (5) and (6), includes an
officer or employe of a corporation or other responsible
person or a-member or employe of a partnership or other
responsible person who, as such officer, employe, member or
other responsible person, is undera duty to perform the actin
respect to which the violation occurs.

(22) (a) In lieu of the amount required to be deducted and
withheld under this section, an-employer and employe may
agree in writing on a form prescribed and provided by the
department that a lesser amount be withheld from the em-
ploye’s wages if: .

. 1. The employe determines that the lesser amount approxi-
mates the employe’s anticipated income tax liability for the
year.. .

2. The employe sends a copy of the completed agreement
form to the department within 10 days after it-is filed with the
employer.

. 3. The agreement expires on-April 30 of the following year,

_ for calendar year taxpayers, or 4 months following the close
of their fiscal year, for fiscal year taxpayers.

(b) If the department determines that an agreement under
~ par. (a) would result in an insufficient amount of tax being
withheld, the department may void the agreement by notifi-
cation to the employer and employe.
(c) Any employe who fails to notify the department as
required by par. (a) 2 shall be subject to a penalty of $10.
(e) Any employe who wilfully supplies an employer w1th
false or fraudulent information regarding an agreement with
the intent to defeat or evade the proper withholding of tax
under this section may be imprisoned not more ‘than .6

months, or fined not more than $500, plus the costs of

prosecutlon, or both.

(23) For purposes of this section, all. payments- made to
entertainers and entertainment corporations are presumed
subject to withholding unless the recipient provides to the
person making the payment a written statement, on a form
prescribed by-the department, certifying that the payment is
exempt under sub.'(20) or 5..71.03 (2) (c).. -

* (24) If no bond or cash deposit is made under s. 71.10 (18)
(am) by an entertainer- or entertainment corporation at the
-time ‘of payment of wages to an entertainer, the employer
shall either withhold: the amount for which a bond should
have béen provided under s. 71.10 (18) (am) or deduct and
withhold the tax reflected by the proper withholding table. If
the -entertainer establishes to the department’s satisfaction
that a lower rate is more appropriate, the department shall
notify the employer to withhold at the lower rate.- The
department may notify the employer that. it waives the
withholding requirement on the amount specified. Payments
to an entertainment corporation shall be-withheld at the rate
of 6% unléss the payee establishes to the satisfaction of the
department that a lower rate is appropriate; in which case the
department may notify the employex to withhold at a lower

rate:

-~ History: 1971c 215 1973 ¢ 243; 1975 ¢. 39, 104 180, 199, 422; 1977 ¢. 29,
142,143, 418;1979¢. 1, 32,1979 ¢. 1105 60:(13}; 1979 ¢. 174’5, 16; 1979 c. 221;
1981 ¢ 30, 317, 1981 c. 390s 252 1983a 27, 186; 1985 a. 29, 261.

71.21 Declaration of estimated tax by individuals, estates
and trusts. (1) Every individual, estate and trust deriving
income subject to taxation under this chapter, other than
wages as defined in’s.71,19 {5) upon which taxes are withheld
by the individual’s employex under s. 71.20, shall make a
declaration of estimated income tax if the total tax on income
of the year can reasonably be expected to exceed withholding
on wages paid in the year by $60 or more for taxable years
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prior to 1981 or by $100 or more for taxable year 1981 and
thereafter. The declaration shall contain such information as
the department by rule or forms prescribes. This section does
not apply to the first taxable year of an estate or to any person
on.active duty with the U.S. armed forces while stationed
outside the continental United States.

(1m):In this section:

(a) For the purposes of sub. (16), ‘tax computed” means
net tax after reduction for personal exemption credits and for
a prorated amount of all credits shown on the return but
before reduction for amounts withheld under s. 71.20 or
amounts paid as declarations of estimated tax under this
section; the proration for tax credits shall be based on a
fraction the numerator of which is the number of months in
the. taxable vear that end before the month in which the
instalment is requued to. be paid and the denommator of
which is- 12.

(b) “Tax shown on the return” and “tax for the taxable
year” mean net tax after reduction for exemptions and credits
but before reduction by amounts withheld under s, 71.20 and
before reduction for amounts paid as declarations of esti-
mated tax under this section.

(2) Declarations of estimated income tax required by sub.
(1)-from estates and trusts and from individuals other than
farmers or fishers shall be filed on or before the 15th day of
the 4th month of the taxable year with the department at its
offices in Madison, except that if the requirements of sub. (1)
are first met:

(a) After the fifteenth day of ‘the fourth month of the
income year and on or before the fifteenth day of the sixth
month of the income year, the declaration shall be filed on or
before the fifteenth day of the sixth month, or

(b) After the fifteenth day of the sixth month of the income
year and on or before the fifteenth day of the ninth month of
the income year, the declaration shall be filed on or before the
fifteenth day of the ninth month, or

(c) After the fifteenth day of the ninth month. of the income
year the declaration shall be filed on or before the fifteenth
day of the month following the end of the income year.

(3) Declarations of estimated income tax required by sub.
(1) from farmers or fishers may be filed at any time on or
before the 15th day of the first month of the succeeding
taxable year. For purposes of this section, farmers or fishers
are individuals, estates or trusts whose estimated gross in-
come from farming or fishing for the taxable year is at least
two-thirds of the total estimated gross income from all
sources for the taxable year or individuals, estates or trusts
whose gross income from farming or fishing for the preceding
taxable year was at least two-thirds of the total gross income
from all sources shown on that return. If a personfilesa joint
return, the income of both that person and: that person’s
spouse shall be considered in determining whether the person
is a farmer or fisher for purposes of this subsection,

(4) The amount of the estimated income tax shall be the
total estimated tax, including surtaxes, if any, reduced by the
amount, if any, the individual, estate or trust determines: will
be withheld from wages pursuant to s. 71.20.

" {5) The amount of the estimated income tax with respect to
which a declaration is required shall be paid as follows:

(a) If the declaration is filed on or before the fifteenth day
of the fourth month of the income year, the amount thereof
shall be paidin 4 equal instalments. The first instalment shall
be paid with the filing of the declaration, the second on or
before the fifteenth day of the sixth month of the income year,
the third on or before the fifteenth day of the ninth month of
the income year, and the final instalment on or before the
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fifieenth day of the first month followmg the end of the
income year. -

~*(by If the declaration is filed after the ﬁfteenth day of the
fourth month of the income year as provided in sub. (2) (a)
but ‘on or before the fifteenth day of the sixth month, the
estimated tax shall be paid in 3 equal instalments. The first
instalment shall be paid with the filing of the declaration, the
second on or before the fifteenth day of the ninth month of
the income year and the final instalment on or before the
fifteenth day of the first month followmg the end of the

- income year.

: (c)-If the declaration is filed after the fifteenth day of the
sixth month of the income year as provided in sub. (2) (b) but
on ot before the fifteenth day of the ninth, the estimated tax
shall be paid in 2 equal instalments. The first instalment shall
be paid with the filing of the declaration and the second on or
before the fifteenth day of the first month following the end of
the income year.

(d) If the declaration is filed- after the fifteenth day of the
mnth month. of the income year, the entire amount shall be
paid with the filing of the declaration. = All payments of
estimated tax shall be made to the department at its offices-in
Madison unless the department, by rule, prescribes another
place of payment.

- (e) If the taxpayer claims a refund on any tax return due on
or after April 15, 1966, and concurrent with or subsequent to
the filing of the return upon which such refund is claimed is
required to file a declaration of estimated tax, and at the time
of filing such declaration such refund has not been paid, he
may deduct the amount of such refund from his first instal-

. ment of estimated taxes, and any excess from the succeeding
instalments. If he later receives such refund he shall file an
amended declaration with the instalment next due on his
original declaration and, if such refund is paid after the due
date of the last mstalment on the original declaratlon, the
receipt of such refund must be reflected 'on the income tax
return covering the year of the declaration. If the refund

“claim is détermined to be éxcessive in whole or in part at any
time prior to the due date of the last instalment of the original
declaration, an amended declaration reflecting the disallow-
ance ‘of 'some ‘or all of such refund must be filed on the due
date for the next instalment under the original declaration,
and if the refund is disallowed in whole or in part after the due
“date of the last instalmient of the original declaration; such
disallowance must be reflected on the income tax return
‘covering the year of the declaration.

(6) Any instalment of the estimated tax under this section
may be paid prior to the date prescribed for its payment.

-(7) An individual, estate or trust may amend a declaration
during the income year under rules prescnbed by the depart-

" ment. If an amendment of a declaration is filed, the payments
required under the original declaration shall be increased or
decreased, as the -case may be, to reflect the increase or
decrease -of the estimated tax by reason of such amendment.
“ (8) If on or before the first day of the 3rd month of the
“succeeding taxable year a farmer or a fisher files a return for
" the taxable year, for which a declaration was required on or
before the 15th day of the first month of the succeeding
taxable year under sub. (3), and pays in full the amount
computed on the return as payable, then such return shall be
considered as such declaration, and, as such, shall be‘deemed
timely filed:

(9) Application of this section to taxable years of less than

' 12 full months shall be made pursuant to rules of the
department

(10) When the amount of an mstalment payment of
estimated tax exceeds the amount determined to be the
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correct amount -of such instalment payment, the overpay-
ment shall be credited against the unpaid instalment, if any.

- {11) In the case of any underpayment of estimated tax by
an individual, estate or trust, except as hereinafter provided,
there shall be added to the aggregate tax for the taxable year
an ‘amount determined at the rate of 12% per year on the
amount of the undexpayment for the period of the
underpayment.

(12) For sub. (11), the underpayment shall be the excess of
the amount of the instalment which would be required to be
paid if the total estimated tax were equal to 80% of the tax
shown on the return for the taxable year (or, if no return was
filed, 80% of the tax for the year) reduced by the aggregate of
wages withheld under s. 71.20, over the amount of the
instalment paid .on or before the last date prescribed for
payment. - Any underpayment by an individual may be
reduced by any overpayment by the individual’s spouse if the
spouse filed all required declarations of estimated tax and
timely paid all required declaration amounts.

" (13) The period of the underpayment shall run from the

date the instalment was requlred to be pald to whichever of

the following dates is the earlier:

(a) The fifteenth day of the fourth month following, the
close of the taxable year.

(b) With respect to any pomon of the underpayment the
date ‘on which such portion is paid. For purposes of this
paragraph, a payment of estimated tax on the due date of any
payment shall be considered a payment of a previous un-
derpayment only to the extent such payment exceeds the
instalment due on such due date.

(14) Notwithstanding subs. (1) to (13), the addition to the
tax with respect to any underpayment of any instalment shall
not be imposed if the total amount of all payments. of
estimated tax made on or before the last date prescribed for
such instalment equals or exceeds the amount which would
have been required to be paid on or before such date if the
total estimated tax were whichever of the following is the
least

(a) The tax shown on the return of the individual for the
preceding taxable year, if a return showing a liability for tax
was filed by the individual for the preceding taxable year and

.such preceding year was a taxable year of 12 months. If a

husband and wife who filed separate returns for the preceding
taxable year file a ]omt return, the tax shown on the return for
the preceding year is the sum of the taxes shown on the
separate returns of the husband and wife. If a husband and
wife who filed a joint return for the preceding taxable year file
separate returns, the tax shown on the return for the preced-
ing year is the husband’s or wife’s - proportion of that tax
based on their respective tax liabilities for that year had they
filed separately o

(b) An amount. equal to the tax computed at the rates

applicable to the taxable year and on the basis of the

taxpayer’s status with respect to per sonal exemptions for the
taxable year but.otherwise on the basis of the facts shown on
the return of the individual for, and the law applicable to, the
preceding taxable year. In determining the applicability of
the exception under this par: agraph, married persons shall
follow the procedures under, and the regulationsinterpreting,

-section 6654 of the internal revenue code as that section

existed before it was affected by P.L. 98-369.

(c) An amount equal to 80% of the tax for the taxable year
computed by placing on an annualized basis the taxable
income: )

1. For the first 3 months of the taxable year in the case of
the instalment required to be paid in the fourth month, and
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2. For the first 5 months of the taxable year in the case of
the instalment required to be paid in the sixth month, and

- 3: For the first 8 months of the taxable year in the case of
the:instalment required to be paid in the ninth month.

- (15) For purposes of sub. (14), the taxable incomes shall be
placed on an annualized basis by:

© (a) Multiplying by 12 the taxable income referred to in sub.
(14) (¢); and :

{(b). Dividing the resulting amount by the number of
months of the taxable year completed as of the due date of the
instalment paymerit.

(16) Notwithstariding subs. (1) to (15), the addition to the

tax with respect to any underpayment of any instalment shall
not. be imposed if the total amount of all payments of
estimated tax made on or before the last date prescribed for
the payment of such instalment equals orexceeds an amount
equal to 90 per cent: of the tax computed, at the rates
applicable to the taxable year, on the basis of the actual
taxable income for the months in the taxable year ending
before the month in which the instalment is required to be
paid; : ‘ :
;. (18) If a taxpayer files his return for a calendar year on or
before January 31 of the succeeding calendar year (or if a
taxpayer on a fiscal year basis files his return on or before the
last:day of the first month immediately succeeding the close of
such fiscal year) and pays in full at the time of such filing the
amount computed on-the return as payable, then, if a
declaration is not required to be filed on or before the
fifteenth day of the ninth month of the income year but is
required to be filed on or before January 15 of the succeeding
income year (or the date corresponding thereto in the case of
a fiscal year), such return shall be considered as such declara-
tion, or, if a declaration was filed during the income year,
such return shall be considered as an amendment of the
declaration permitted to be filed under sub. (7).

(19) (a) Any individual deriving income from wages, as
defined in s. 71.19 (5), which is subject to taxation under this
chapter during the calendar year 1963 or any calendar or
ﬁscal year after January 1, 1963, shall, if he files a declaration
of estimated tax and pays 100 per cent of the estimated tax for
the following calendar or income year on or before the last
day of the current calendar or income year, be entitled to
complete exemption from payroll withholding under ss. 71.19
and 71.20 for such following calendar or income year.

(b) No employer shall recognize exemption from payroll
withholding for any employe unless he first furnishes a
certificate prepared by the department of revenue satisfacto-
rily showing that the employe has filed a declaration of
estimated tax and prepaid the estimated tax within the time
and manner prescribed in this subsection with respect to the
calendar or income year for which such exemption is sought.

(c) So far as applicable the penalties prescribed in this
section shall apply to declarations of estimated income tax
filed under this subsection and persons making and filing the
same.

“(d) No employer shall force or attempt to coerce an
employe into estimating and prepaying his income taxes.
Any employer found guilty of violating this subsection may
be fined not less than $25 nor more than 3200 for each
violation. :

(20) Married persons may file a joint declaration of esti-
mated tax unless either spouse is a nonresident alien or the
spouses have different taxable years. -If they do file a joint
declaration of estimated tax, the provisions under this section
applicable to individuals are applicable to the married per-
sons jointly. If a married person files a separate return for a
taxable year for which a joint declaration of estimated tax
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was previously filed, the payments under the joint declaration
of estimated tax may be allocated between themselves as they
choose, but if they do not agree on an allocation the depart-
ment of revenue shall allocate the payments to each spouse on
the basis of the ratio of taxes shown on their separate returns
or pursuant to default assessment under s. 71.11 (4) and (5).
If either spouse files a separate declaration of estimated tax,
no partof the payment on one declaration may be allocated

to the declaration of the other spouse.

History: 1971 c.3, 125; 1975 ¢. 39; 1977¢. 29; 1979 ¢. 1105. 60 (13); 1979 .
221;1981¢c. 20; 1983 a. 186; 1983 a. 1895. 329 (10); 1983 a. 544 5. 47(1); 19852
29 ss. 1380c to 13801, 3202 (46) (a); 1985 a. 120.

Prepayments under (19) must be deducted in the year the taxes are assessed,
?zodt)thg year in which paid. Trepte v. Dept. of Revenue, 56 W (2d) 81, 201 NW

d) 567.

71.22 Declarations of estimated tax by corporations. (1)
Every corporation subject to income or franchise taxation
under this chapter shall file, at the time hereinafter pre-
scribed, a declaration of estimated income or franchise tax, if
the total tax based on income of any such year can reasonably
be expected to exceed $500. Such declaration shall contain
such information as the department may by rule or form
prescribe.

(im) In this section, “tax shown on the return” and “tax
for the taxable year” mean net tax after reduction by credits
but before reduction by amounts paid as declarations of
estimated tax under this section. ;

(2) Declarations of ‘estimated -income or franchise tax
required by sub. (1) shall be filed on or before the 15th day of
the 3rd month of the income year with the department at its
offices in Madison, except that if the requirements of sub. (1)
are first met: '

(a) After the fifteenth day of the third month of the income
year and on or before the fifteenth day of the sixth month of
the income year, the declaration shall be filed on or before the
fifteenth day of the sixth month, or i

(b) After the fifteenth day of the sixth month of the income
year and on or before the fifteenth day of the ninth month of
the incomie year, the declaration shall be filed on or before the
fifteenth day of the ninth month, or

(c) After the 15th day of the 9th month of the income year,
the declaration shall be filed on or before the 15th day of the
12th month of the income year.

{3) The amount of the estimated income or franchise tax
with respect to which a declaration is required shall be paid as
follows: ’

(a) If the declaration is filed on or before the 15th day of
the 3rd month of the income year, the amount thereof shall be
paid in 4 equal instalments. The first instalment shall be paid
with the filing of the declaration, the 2nd on or before the
15th day of the 6th month of the income year, the 3rd on or
before the 15th day of the 9th month of the income year, and
the final instalment on or before the 15th day of the 12th
month of the income year.

(b) If the declaration is filed after the 15th day of the 3rd
month of the income year as provided in sub. (2) (a) but on-or
before the 15th day of the 6th month, the estimated tax shall
be paid in 3 equal instalments. The first instalment shall be
paid with the filing of the declaration, the 2nd on or before
the 15th day of the 9th month of the income year and the final
instalment on or before the 15th day of the 12th month of the
income year.

(¢) If the declaration is filed after the 15th day of the 6th
month of the income year as provided in sub. (2) (b) but on or
before the 15th day of the 9th month, the estimated tax shall
be paid in 2 equal instalments. - The first instalment shall be
paid with the filing of the declaration and the 2nd on or
before the 15th day of the 12th month of the income year.
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(d) If the declaration is filed after the fifteenth day of the
ninth month of the income year, the entire amount shall be

paid with the filing of the declaration. All payments of

estimated tax shall be made to the department at its offices in
Madison.

(3a) If upon the filing of its complete franchise or income
tax return or an amended return following the filing of such
complete return, a corporation claims a refund of franchise or
income taxes (previously paid with a tentative return or with
declarations of estimated tax, or otherwise) it shall indicate
on such return whether such refund, if approved, should be
refunded or applied against any instalment of estimated tax.
In the ‘absence of such indication, the amount refundable
shall be refunded and may not be claimed as payment on a
declaration of estimated tax. No refund shall be made or
credit applied prior to filing of the complete return.

(8) At the election of any corporation, any instalment of an
estimated tax may be paid prior to the date prescribed for its
payment,

{5) A corporation may amend a declaratlon during the
income year under rules prescribed by the department.

(6) Application of this section to income years of less than
12 -full months shall be made pursuant to rules of the
department.

{7) When-the amount of an instalment payment of esti-
mated tax exceeds the amount determined to be the correct
amount of such instalment payment, the overpayment shall
be credited against the unpaid instalments, if any.

(8) In the case of any underpayment of estimated tax by a
corporation, except as hereinafter provided, there shall be
added to the aggregate tax for the taxable year an amount
determined at the rate of 12% per year on the amount of the
underpayment for the period of the underpayment.

- (9) For sub. (8) the underpayment shall be the excess of the
amount of the instalment which would be required to be paid
if the total estimated tax were equal to 90% of the tax shown
on the return for the taxable year (or, if no return was filed,
90% of the tax for the year) over the amount, if any, of the
instalment: paid on or before the last date prescribed for
payment. The period of the underpayment shall run from the
date the instalment was required to be paid to whichever of
the following dates is the earlier:

(2) The fifteenth day of the third month following the close
of the income year.

“(b) With respect to any pomon of the underpayment, the
d_ate on which such portion is paid. For purposes of this
paragraph, a payment of estimated tax on the due date of any
payment shall be considered a payment of a previous un-
derpayment only to the extent such payment exceeds the
instalment due on such due date. Any underpayment of an
instalment not paid by the fifteenth day of the third month
following the close of the income year, together with interest
as provided in sub. (8), shall be deemed delmquent

(10) Notwithstanding subs. (8) and (9) the addition to the
tax with respect to any underpayment of any instalment shall
not ‘be imposed if the total amount of all payments of
estimated tax made on or before the last date prescribed for
such instalment equals or exceeds the amount which would
have been required to be paid on or before such date if the
total estimated tax were wh’ichever of the following is the
least:

(2) The tax shown on the return of the corporation for the
preceding taxable year but not less than 60% of the tax shown
on the return for the current taxable year for taxable year
1983 for corporations that have a Wisconsin taxable income
of $250,000 or more for taxable year 1983 and but not less
than 90% for taxable year 1984 and thereafter for corpora-
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tions that have a Wisconsin taxable income of $250,000 or
more for the current taxable year or, if no return is filed, not
less than 60% of the tax for the current taxable year for
taxable year 1983 for corporations that have a Wisconsin
taxable income of $250,000 or more for taxable year 1983 and
but not less than 90% for taxable year 1984 and thereafter for
corporations that have a Wisconsin taxable income of
$250,000 or more for the current taxable year, if a return
showing'a liability for tax was filed by the corporation on or
measured by the income of the preceding year and such
preceding year was a taxable year of 12 months.

(b) An amount equal to the tax computed at the rates
applicable to the taxable year, but otherwise on the basis of
the facts shown on the return of the corporation for and the
law applicable to the preceding taxable year but not less than
60% of the tax shown on the return for the current taxable
year for taxable year 1983 for corporations that have a
Wisconsin taxable income of $250,000 or more for taxable
year 1983 and but not less than 90% for taxable year 1984
and thereafter for corporations that havea Wisconsin taxable
income of $250,000 or more for the current taxable year or, if
no return is filed, not less than 60% of the tax for the current
taxable year for taxable year 1983 for corporations that have
a Wisconsin taxable income of $250,000 or more for taxable
year 1983 and but not less than 90% for taxable year 1984
and thereafter for corporations that have a Wisconsin taxable
income of $250,000 or more for the current taxable year.

() An amount equal to 90% of the tax for the taxable year
computed by placing on an annualized basis the taxable
income:

1. For the first 2 months of the taxable year in the case of
an instalment required to be paid in the third month, and

2. For the first 5 months of the taxable year in the case of
the instalment required to be paid in the sixth month, and

3. For the first 8 months of the taxable year in the case of
the instalment required to be paid in the ninth month.

4. For the first 11 months of the taxable year in the case of
the instalment required to be paid in the 12th month.

(d) For purposes of par. (c) the taxable income shall be
placed upon an annualized basis by multiplying by 12 the
taxable income for the appropriate number of months and
dividing the resulting amount by the number of months of the

taxable year completed as of the due date of the instalment

payment.

{11) Notwithstanding subs. (8), (9) and (10) the addition to
the tax with respect to any underpayment of any instalment
shall not be imposed if the total amount of all payments of
estimated tax made on or before the last date prescribed for
the payment of such instalment equals or exceeds an amount
equal to 90 per cent of the tax computed, at the rates
applicable to the taxable year, on the basis of the actual
taxable income for the months of the taxable year ended
before the month in whlch the instalment is requxred to be
paid.,

History: 1971 ¢. 125;1975¢. 39; 1977 ¢. 29; 1979 ¢. 110 5. 60 (13); 1981 ¢,
20; 1983 a. 27; 1985 a. 120.

71.23 Penalties not deductible. No penalty imposed by this
chapter, including penalties imposed under s. 71.20 or 71.21,
or by subch. IIT of ch. 77 or amounts added to the tax under's.
71.22 may be deducted from gross income in arriving at net
income taxable under this chapter.

History: 1977 ¢, 29; 1981 ¢. 20.

71.26 Time extension. For good cause shown upon appli-
cation by an employer, the department may grant an exten-
sion of time not exceeding 30 days in which to furnish
employes the written statements required by s. 71.10 (8) or to
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file the copies of such written statements as required by s.
71.10 (8m) or (8n), or in which to file a withholding report as
required by s. 71.20.(4) or (4m), but no such extension shall
extend the time. for deposit with the public depository or
payment to the department of amounts required to be de-
ducted.and withheid pursuant to.s, 71.20.

Hlstory 1975c 180.

71.301 Dlstrlbullons of property to corporatlons (1) In
GENERAL; Except as‘otherwise provrded in this chapter, a dis-
tribution of property (as definedin s. 71.317 (1)) made by a
corporation to a corporation shareholder with respect to its
stock shall be treated as provided in sub. (3).

(2) AMOUNT DISTRIBUTED. (2) General rule. For purposes of
this section, the amount of any_distribution shall be the
amount of money recelved plus whichever of the following is
the lesser:

1. The fair market value of the other property received; or
2. The basis (in the hands of the distributing corporation
immediately before the drstnbutlon) of the other property
received, increased in the amount of gain to the distributing
corporation which is recognized under s. 71.311 (2) or (3).

(b) Reduction for liabilities. The amount of any distribution
determined under par. (a) shall be reduced (but not below
zero) by: ,

-1. The amount of any liability of the corporation assumed
by the shareholder in connection with the distribution; and

2. ‘The amount: of any liability to which the property
received by the shareholder is subject immediately before,
and immediately after, the distribution.

‘(c) Determination of fair market value. For purposes of this
section, fair market value shall be determined as of the date of
the distribution.

(3) AMOUNT TAXABLE. In the case of a drstnbutxon to which
sub. (1) applies:

(a) Amount constztutzng dividend. That portion” of the
distribution which is a dividend (as defined in's. 71.316) shall
be included in gross income, except for a distribution of
divested ‘stock as defined in section 1111 of the internal
revenue code of 1954 (P.L. 87-403, 2nd session).

(b)- Amount applzed against basis. That portion of the

drstnbutlon which is not a dividend, or is a distribution of -

divested stock to which par. (a) applies; shall be applied
against and reduce the basis of the stock.

(c) Amount in excess of basis. 1. In general. Except as

provided in subd. 2, that portion of the distribution which is
not a dividend, or is a distribution of divested stock to which
this subsection applies, to the extent that it exceeds the basis
of the stock, shall betr eated as gam fr om the sale or exchange
of property.
. 2. Distributions out of i mcrease in value accrued before
January 1, 191 I That portion of the distribution which is not
a d1v1dend to the extent that it exceeds the basis of the stock
and to the extent that it is out of increase in value accrued
before January 1, 1911, shall be exempt from tax.

4 Bass. (a) The basis of property received in a distribu-
tion to which sub. (1)’ apphes shall be whrchever of the
followmg is the lesser: , ,

"1.. The fair market value of such property, or

2. The basis (in the hands of the distributing corporatron

1mmed1ately before the dlstnbutron) of such property, in-

creased in the amount of gain to the distributing corporation
which is recognized under s. 71. 311 ).

(b) With respect to any property received in a distribution
of divested stock as defined in section 1111 of the internal
‘revénue code of 1954 (P.L. 87-403, 2nd session), the fair
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market value of such property as of the date of such
distribution.

History: 1985.a. 332,

71.302  Distributions In redemption of stock. (1)VGENERAL
RULE. If a corporation redeems its stock (w1th1n the meaning
of 5.-71.317 (2)), and if such redemption is not essentially
equivalent to a dividend, it shall be treated as a distribution in
part or full payment in exchange for the stock. A redemption
is not essentially equivalent to a dividend if the distribution is
substantially disproportionate with respect to the
shareholder.

(2) REDEMPTXONS TREATED AS DISTRIBUTIONS OF PROPERIY
Except as otherwise provided in this chapter, if a corporation
redeems its stock (within the meaning of s. 71.317 (2)), and if
sub. (1) does not apply, such redemption shall be treated as a
distribution of property to which s. 71.301 applies.

History: 198] c. 390 s, 252. ;

71.303 Distributions in redemptlon of stock to pay death
taxes. A distribution of property to a shareholder by a
corporation in redemption of part or all of the stock of such
corporation which is included in the inventory of a decedent’s
estate shall be treated as a distribution in full payment in
exchange for the stock so redeemed, provided such distribu-
tion shall be made prior to the time that taxes payable under
ch. 72 by reason of the death of such decedent have become
finally and conclusively fixed and determined, to the extent
that the amount of such distribution does not exceed the sum
of:

(1) The estate, inheritance, legacy and succession taxes
(including: any interest collected as a part of such taxes)
imposed because of such decedent’s death, and

(2) The amount of funeral and administration expenses
allowable by the.court having jurisdiction of the decedent’s
estate.

‘History:, 1977 c. 449.

71.305 Distributions of stock and stock rights. (1) GENERAL
RULE. Except as provided in sub. (2), gross income does not
include the amount of any distribution made by a corpora-
tion to its shareholders, with' respect to the stock of such
corporation, in its stock or in rights to acquire its stock.

(2) DISTRIBUTIONS IN LIEU OF MONEY. Subsection (1) shall
not apply to a distribution by a corporation of its stock (or
rights to acquire its. stock), and the distribution shall be
treated as :a distribution .of property to. which s. 71.301
applies:

(a) To the extent that the distribution is made in discharge
of preference dividends for the taxable year of the corpora-
tion in which the distribution is made or for the preceding
taxable year; of

(b)-If the distribution i 1s, at the election of any of the
shareholders (whether exercised before or after the declara-
tion thereof), payable either 1. in its stock (or in nghts to
acquire its stock) or2.in property

71 .307 " Basis of stock and stoek rlghtsraoqulred in distri-
butions. (1) GENERAL RULE. If a shareholder in a corporation
receives its stock or rights to acquire its stock (referred to in
this subsection as “new stock™) in a distribution to which s.
71.305 (1) applies, then the basis of such new stock and of the
stock with respect to which it is distributed (referred to in this
section” as “‘old. stock”), respectively, -shall; in ‘the share- -
holder’s hands; be determined by allocating between the old
stock and the new stock the basis of the old stock. Such
allocation shall be made under rules prescribed by the depart-
ment of revenue. ‘
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{2) EXCEPTIONS FOR CERTAIN STOCK RIGHTS. (a) In general.
If a corporation distributes rights to acquire its stock to a
shareholder in a distribution to which s. 71.305 (1) applies,
and the fair market value.of such rights at the time of the

* distribution is less than 15 per cent of the fair market value of
the old stock at such time, then sub. (1) shall not apply and
the basis of such rights shall be zero, unless the taxpayer elects
under this subsection to determine the basis of the old stock
and of the stock rights under the method of allocation
provided in sub. (1). -

(b) Election. The election referred to in par. (a) shall be
made in the return filed within the time prescribed by law
(including extensions thereof) for the taxable year in which
such rights were received. Such election shall be made in such
manner as the department of revenue may by rule prescribe,
and shall be irrevocable when made.

71.311 Taxability of corporation on distribution. (1} Gen-
ERAL RULE. Except as provided in subs. (2) and (3), no gain or
loss shall be recognized to-a corporation on the distribution,
with respect to its stock of: |

(a) Its stock (or rights to acquire its stock), or

(b) Property.

(2) LIFO INVENTORY. (a) Recognition of gain. Ifa corpora-
tion inventorying goods under the last-in, first-out (LIFO)
inventory method distributes inventory assets (as defined in
par..(b) 1) then the amount (if any) by which the inventory
amount (as defined in par. (b) 2) of such assets under the first-
in, first-out (FIFO) inventory method, exceeds the inventory
amount of such assets under the LIFO method, shall be

treated as gain to the corporation recogmzed from the sale of

such inventory assets.
*(b) Definitions. For purposes of par. (a):

1. Inventory assets. The term “inventory assets’” means
stock in trade of the corporation, or other property of a kind
which® would properly be included in the inventory of the
corporation if on hand at. the close of the taxable year.

2. :Inventory amount. The term “‘inventory amount”
means, in the case of inventory assets distributed during a
taxable year, the amount of such inventory assets determined
as if the taxable year closed at the time of such distribution.

. (¢) Method of determining inventory amount. For purposes
of this subsection, the inventory amount of assets under the
FIFO method shall be determined:

1. If the corporation uses the retail method of valuing
LIFO inventories, by using such method, or

2. If subd. 1 does not apply, by using cost or market,
whichever is lower.

(3) LiABILITY IN EXCESS OF BASIS. If a corporation distrib-
utes property to a shareholder with respect to its stock, such
property is subject to a liability, or the shareholder assumes a
liability of the corporation in connection with the distribu-
tion, and the amount of such liability exceeds the basis (in the
hands of the distributing corporation) of such property, then
gain shall be recognized to the distributing corporation in an
amount equal to such excess as if the property distributed had
been sold at the time of the distribution. In the case of a
distribution of property subject to a liability which is not
assumed by the shareholder, the ‘amount of gain to be
recognized under the preceding sentence shall not exceed the
excess, if any, of the fair market value of such property over
its basis.

71.312 Effect on earnings and profits. (1) GENERAL RULE.
Except as otherwise provided in this section, on the distribu-
tion of property by a corporation with respect to its stock, the
earnings and profits of the corporation (to-the extent thereof)
shall be decreased by the sum of the amount of money, the
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principal amount of the obligations of such corporation and
the basis of the other property, so distributed.

(2) CERTAIN INVENTORY ASSETS. (a) In general. On the
distribution by a corporation, with respect to its stock, of
inventory assets (as defined in par. (b) 1) the fair market value
of which exceeds the basis thereof, the ear: mngs and profits of
the corporation:

1..Shall be increased by the amount of such excess; and

2. Shall be decreased by whichever of the following is the
lesser: a. the fair market value of the inventory assets distrib-
uted; or b. the earnings and profxts (as increased under subd.
1),

®) Deﬁmtzonsu 1. Inventory assets. For the purposes of
par. (), the term “invéntory assets” means: stock in trade of
the ‘corporation, or other property of a kind which would
propetly be included in the inventory of the corporation if on
hand at the close of the taxable year; property held by the
corporation primarily for sale to customers in the ordinary
course of its trade or business; and unrealized receivables or
fees, except receivables from sales or exchanges of assets
other than assets described in this subdivision.

2. Unrealized receivables or fees. For purposes of subd. 1,
the term “unrealized receivables or fees” means, to the extent
not - previously includable in income under the method of
accounting used by the corporation, any rights (contractual
or otherwise) to payment for goods delivered, or to be
delivered, to the extent that the proceeds therefrom would be
treated as amounts received from the sale or exchange of
property, or services rendered-or to be rendered..

(3) 'ADJUSIMENTS FOR LIABILITIES, ETC. In making the
adjustments to the earnings and profits of a corporation
under sub. (1) or (2), proper adjustments shall be made for:

(a) The amount of any liability to which the property
distributed is subject,

(b) The amount of any liability of the corporation assumed
by a shareholder in connection with the distribution, and

(c) Any gain to the corporation recognized under s. 71.311
). ,

{4) CERTAIN DISTRIBUTIONS OF STOCK AND SECURITIES. (a) In
general. The distribution to a distributee by or on behalf of a
corporation of its stock or securities, of stock or securities in
another corporation, or of property, in a distribution to
whxch this chapter applies, shall not be considered a distribu-
tion of the eammgs and profits of any corporation.

1. If no gain to such distributee from the receipt of such
stock or securities, or property, was recognized under this
chapter, or

2. If the distribution was not subject to tax in the hands of
such distributee by reason of s. 71.305 (1).

(b) Prior distributions. In the case of a distribution of stock
or securities, or property, before January 1, 1955, the effect
on earnings and profits of such distribution‘ shall be deter-
mined under the corresponding provisions of prior law.

() Stock or securities. For purposes of this subsection, the
term “‘stock or securities” includes rights to acquire stock or
securities: ‘

(5) SPECIAL RULE FOR PARTIAL LIQUIDATIONS AND CERTAIN
REDEMPTIONS, In the case of amounts distributed in partial
liquidation or in a redemption to which s. 71.302 ( 1) or 71.303
applies; the part of such distribution which is properly
chargeable to capltal account shall not be tteated as a
distribution of earnings and profits.

{6) EFFECT ON EARNINGS AND PROFITS OF GAIN OR LOSS AND
OF RECEIPT OF TAX-FREE DISTRIBUTIONS. (a) Effect on earnings

“and profits of gain or loss. The gain or loss realized from the

sale or other disposition (after January 1, 1911) of property
by a corporation for the purpose of the computation of the
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earnings and profits of the corporation shall (except as herein
provided) be determined by using as the basis the basis (under
the law applicable to the year in which the sale or other
disposition was made) for determining gain, except that no
regard shall be had to the value of the property as of J anuary
1, 1911; but for purposes of the computation of the earnings
and proﬁts of the corporation for any penod beginning after
January 1, 1911, shall be determined by using as the basis the
basis (under the law_applicable to the year.in which the sale or
other disposition was made) for determining gain. Gain or
loss so realized shall increase or decrease the earnings and
proﬁts to, but not beyond, the extent to which such a realized
gain or loss was recognized in computmg taxable income
under.the law applicable to the year in which such sale or
dlsposmon was made. Where, in determining the basis used
in computing such realized gain or loss, the adjustment to the
basis differs from the adjustment proper for the purpose of
determining earnings and profits, then the latter adjustment
shall be used in determining the increase or decrease above
provided.

(b) Effect on earnings and profits of receipt of tax-free
distributions. Where a corporation receives (after January 1,
1911) a distribution from a second corporation which (under
the law applicable to the year in which the distribution was
made) was not a taxable dividend to the shareholders of the
second corporation the amount of such distribution shall not
increase the earnings and profits of the first corporatlon in
the following cases:

1. No such increase shall be made in respect of the part of

such distribution which (under such. law) 1s directly applied in -

reduction of the basis of the stock in respect of whlch the
distribution was made;-and

-2."No such increase shall be made if (under such law) the
distribution causes the basis of the stock in respect of which
the distribution was made to be allocated between such stock
and the property received (or such basis would, but for s.
71.307 (1), be so allocated).

(7) EARNINGS AND PROFITS—INCREASE IN VALUE ACCRUED
BEFORE JANUARY 1, 1911. (2) If any increase or decrease in the
earnings and profits for any period beginning after January 1,
1911, with respect to any matter would be different had the
basis of the property involved been determined without
regard to its January 1, 1911, value, then, except as provided
in par. (b), an increase (properly reﬂecting such difference)
shall be made in that part of the earnings and profits
consxstmg of increase in value -of property accrued before
January 1,:1911. ‘

(b) If the application of sub. (6) to a sale or.other
disposition after January 1, 1911, results in a loss which is to
be applied in decrease of earnings and profits for any period
beginning after January 1, 1911, then, notwithstanding sub.
(6) and in lieu of the rule provided in par. (a), the amount of
such loss so to be applied shall be reduced by the amount, if
any, by which the basis of the property used in determining
the loss exceeds the basis computed without regard to the
value of the property on January 1, 1911, and if such amount
so applied in reduction of the decrease exceeds such loss, the
excess over such loss shall increase that part of the earnings
and profits consisting of increase in value of property accrued
before January 1, 1911,

(8) ALLOCATION IN CERTAIN CORPORATE SEPARATIONS. In
the case of a distribution or exchange to which s. 71.355, or so
much of s. 71.356 as relates to s.. 71.355, applies, proper
allocation with respect to the earnings and profits of the
distributing corporation and the controlled corporation shall
be made under rules prescribed by the department of revenue.
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(9). DISTRIBUTION OF PROCEEDS OF LOAN INSURED BY THE
UnrTED STATES, If a corporation distributes property with re-
spect to its stock, and if, at the time of the distribution there is
outstanding a loan to such corporation which was made,
guaranteed or insured by the United States (or by any agency
or instrumentality thereof), and the amount of such loan so
outstanding exceeds the adjusted basis of the property consti-
tuting security for such loan, then the earnings and profits of
the corporation shall be increased by the amount of such
excess, and (immediately after the distribution) shall be
decreased by the amount of such excess. For purposes of this
subsection, the basis of the property at the time of distribu-
tion shall be determined without regard to any adjustment for
depreciation and depletion. For purposes of this subsection,
a commitment to make, guarantee or insure a loan shall be
treated as the making, guaranteeing or insuring of a loan.
History: 1981 ¢. 390 5. 252; 1983 a. 192.

71.316 Dividend defined. (1) GENERAL RULE. For purposes
of this chapter, the term *“‘dividend” means any distribution
of property made by a corporation to its shareholders out of
its earnings and profits accumulated after January 1, 1911, or
out of its earnings and profits of the taxable year (computed
as of the close of the taxable year without diminution by
reason of any distributions 'made during the taxable year),
without regard to the amount of the earnings and profits at
the time the distribution was made. Except as otherwise
provided in this chapter, every distribution is made out of
earnings and profits to the extent thereof, and from the most
recently accumulated earnings and profits. To the extent that
any distribution is, under any provision of this chapter,
treated as a distribution of property to which s. 71.301
applies, such distribution shall be treated as a distribution of
property for purposes of this subsection.

71.317 Other definitions. (1) ProPer1Y. For purposes of ss.
71.301 to 71.317, the term “property” means money, securi-
ties, and any other property; except that such term does not
include stock in the corporation making the distribution (or
rights to acquire such stock).

(2) REDEMPTION OF sTOCK. For purposes of ss. 71.301 to
71.317, stock shall be treated as redeemed by a corporation if
the corporation acquires its stock from a shareholder in
exchange for property, whether or not the stock so acquired is
canceled, retired or held as treasury stock.

(3) DISTRIBUTEE AND SHAREHOLDER. Inss. 71.301 to 71.372,
“distributee,” ““‘shareholder’ or similar appellation, shall not
include natural persons or fiduciaries for the purpose of
determination of their taxable income or for the purposes of
determining basis of stock owned by them.

History: 1973 ¢. 125.37.

71.331 Gain or loss to shareholders in corporate liquida-
tions. (1) GENERAL RULE. (a) Complete liquidations. Amounts
distributed in complete liquidation of a corporation shall be
treated as in full payment in exchange for the stock.

(b) Partial liguidations.. Amounts distributed in partial
liquidation of a corporation (as defined in s. 71.346) shall be
treated as in part or full payment in exchange for the stock.

(2) NONAPPLICATION OF SECTION 71.301. Section 71.301
shall not apply to any distribution of property in partial or
complete liquidation.

71.332 Complete liquidations of subsidiaries. (1) Gen-
ERAL RULE. No gain or loss shall be recognized on the receipt
by a corporation of property distributed in complete liquida-
tion of another corporation.
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(2) LIQUIDATIONS TO WHICH SECTION APPLIES. For purposes
of sub. (1), a distribution shall be considered to be in complete
" liquidation only if:

(a) The corporation receiving such property was, on the
date of the adoption of the plan of liquidation, and has
continued to be at all times until the receipt of the property,
the owner of stock (in such other corporation) possessing at
least 80% of the total combined voting power of all classes of
stock entitled to vote and the owner of at least 80% of the
total number of shares of all other classes of stock (except
nonvoting stock which is limited and prefetred as to divi-
dends); and either

(b) The distribution is by such other corporation in com-
plete cancellation or redemption of all its stock, and the
transfer of all the property occurs within the taxable year; in
such case the adoption by the sharcholders of the resolution
under which is authorized the distribution of all the assets of
such corporation in complete cancellation or redemption of
all its:stock shall be considered an adoption ‘of a plan of
liquidation, even though no time for the completion of the
transfer-of the property is specified in such resolution; or

*(6) Such distribution is one of a series of distributions by
‘such other corporation in complete cancellation or redemp-
tion of all its stock in accordance with a plan of liquidation
under which the transfer of all the property under the
liguidation is to be completed within 3 years from the close of
the taxable year during which is made the first of the series of
distributions under the plan, except thatif such transferis not
completed within such' period, or if the taxpayer does not
continue qualified under par. (a) until the completion of such
transfer, no distribution under the plan shall be considered a
distribution in complete liquidation. '

A’ distribution’ otherwise constituting a distribution in
complete liquidation within the meaning of this subsection
shall not be considered as not constituting such a distribution
merely because it does not constitute a distribution or liqui-
dation within the meaning of the corporate law under which
the distribution is made; and for purposes of this subsection a
transfer of property of such other corporation to the taxpayer
shall not be considered as not constituting a distribution (or
one of a series of distributions) in complete cancellation or

“redemption of all the stock of such other corporation, merely
because the carrying out of the plan involves (2) the transfer
under the plan to the taxpayer by such other corporation of
property, not attributable to shares owned by the taxpayer,
on an exchange described in s.°71.361, and (b) the complete

. cancellation or redemption under the plan, as a result of

éxchanges described in s. 71.354, of the shares not owned by
the taxpayer.

(3) SPECIAL RULE FOR INDEBTEDNESS OF SUBSIDIARY TO
PARENT. If a corporation is liquidated and sub. (1) applies to
such liquidation, and on'the date of the adoption of the plan
of liquidation, such corporation was indebted to the corpora-
tion' which meets the 80 per cent stock ownership require-
ments specified in sub. (2), then no gain or loss shall be
recognized to the corporation so indebted because of the
transfer of property in satisfaction of such indebtedness.

71.333 - Election as to recognition of gain in certain corpo-
rate liquidations. ‘(1) If property is distributed in complete
liquidation of a corporation and if (a) the liquidation is made
in pursuance of a plan of liquidation adopted after December
31, 1954, and (b) the distribution is in complete cancellation
or redemption of all the stock, and the transfer of all the
property under the liquidation occurs within some one calen-
dar month; then in the case of each qualified-electing share-
holder as defined in sub. (3) gain upon the shares owned by
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him at the time of the adoption of the plan of liquidatioin shalt
be recognized only to the extent provided in the sub. (4).

(2) The term “excluded corporation” as used in this section
means a-corporation which at any time between January 1,
1955, and the date of the adoption of the plan of liquidation,
both dates inclusive, was the owner of stock possessing 50 per
cent or more of the total combined voting power of all classes
of stock entitled to vote on the adoption of such plan.

(3} In this section, “qualified electing shareholder”, means
a shareholder, other than an excluded corporation, of any
class of stock whether or not entitled to vote on the adoption
of the plan of liquidation who is a shareholder at the time of
the ‘adoption of the plan, and whose written election to have
the ‘benefits of this section is filed with the department of
revenue within 30 days after the adoption of the plan of
liquidation, but in the case of a shareholder which is a
corporation, only if evidence is submitted to the department
which is satisfactory to'it that wiitten elections have been filed
as provided by section 333 of the internal revenue code of
1954 by ‘corporate shareholders, other than an excluded
corporation, which at the time of the adoption of the plan of
liquidation are owners of stock possessing at least 80% of the
total ‘combined. voting power exclusive of voting power
possessed by stock owned by an excluded corporation and by
shareholders who are not corporations of all classes of stock
entitled to vote on the adoption of the plan of liquidation.

(4) The gain of a corporate or noncorporate qualified
electing shareholder upon the shares of the liquidating corpo-
ration owned by him at the time of adoption of the plan of
liquidation shall be recognized and taxed as a profit on
disposition of such-shares, but only to the extent of the
greater of the following: (a) the portion of the assets received
by him: which consists.of money, or of stock or securities
acquired by the liquidating corporation after January 1, 1955,
or (b) his ratable share of the earnings and profits of the
liquidating corporation accumulated after January 1, 1911,
such earnings and profits to be determined as of the close of
the month in which the transfer in liquidation occurred, but
without diminution by reason of distributions made during
such month; -but including in the computation thereof all
amounts accrued up to the date on which the transfer of all
the property under the liquidation is completed.

History: 1979 c. 132/ .

71.334 Basis of property received in liquidations. (1)
GENERAL RULE. If property is received in a distribution in
partial or complete liquidation (other than a distribution to
which s. 71.333 applies), and if gain or loss is recognized on
receipt-of such property, then the basis of the property in the
hands of the distributee shall be the fair market value of such
property at the time of the distribution. -

(2) LIQUIDATION OF SUBSIDIARY. (a) In general. If property
is received by a corporation in a distribution in complete
liquidation of another corporation (within the meaning of's.
71.332(2)), then, except as provided in par. (b), the basis of
the property in the hands of the distributee shall be the same
as it would be in the hands of the transferor. If property is
received by a corporation in‘a transfer to which s. 71.332 (3)
applies, and if par. (b) does not apply, then the basis of the
property in the hands of the transferee shall be the same as it
would be in the hands of the transferor. '

(b) Exception. If property is received by a corporation in a
distribution in complete liquidation of another corporation
(within the meaning of 5. 71.332(2)), and if the distribution is
pursuant to a plan of liquidation adopted not more than 2
years after the date of the transaction described in this
sentence (or, in the case of a series of transactions, the date of
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the last such transaction); and stock of the distributing
corporation possessing at least 80 per cent of the total
combined voting power of all classes of stock entitled to vote,
and at least 80 per cent of the total number of shares of all
other classes of stock (except nonvoting stock which is limited
and preferred as to dividends), was acquired by the distribu-
tee by purchase (as defined in par. (c)) during a period of not
more than 12 months, then the basis of the property in the
hands of the distributee shall be the basis of the stock with
respect to which the distribution was made. For purposes of
the preceding sentence, under rules prescribed by the depart-
ment of revenue, proper adjustment in the basis of any stock
shall be made for any distribution made to the distributee
with respect to such stock before the adoption of the plan of
liquidation, for any money received, for any liabilities as-
sumed or subject to which the property was received, and for
other items.

(¢) Purchase defined. For purposes of par. (b), the term
“purchase” means any acquisition of stock, but only if the
basis of the: stock in the hands of the distributee is not
determined in whole or in part by reference to the basis of
such stock in the hands of the person from whom acquired, or
under such provisions of's. 71.03 (1) (g) as relate to the basis
of property acqulred by descent, devise, will or inheritance,
and the stock is not acquired in an exchange to whnch s‘
71.351 applies.

(d) Distributee defined. For purposes of this subsection, the
term ““distributee’ means only the corporation which meets
the 80 per cent stock ownershxp requirements speclﬁed ins.
71. 332 2).

(3) PROPERTY RECEIVED IN LXQUIDAIION UNDER SECTION
71.333.. If property was acquired by a sharecholder in the
liquidation of a corporation in cancellation or redemption of
stock, and with respect to such acquisition-gain was realized,
but as a result of an election made by the shareholder unders.
71:333, the extent to which gain was recognized was deter-
mined under's. 71.333, then.the basis shall be the same asthe
basis of such stock canceled or redeemed in the liquidation,
decreased in the amount of any money received by the
shareholder, and increased in the amount of gain recognized
to him. - :

71.336 Gain or loss to corporation on liquidation; general
rute. No gain or loss shall be recognized to a corporation on
the distribution of property in partial or complete
hquldatlon ‘

71.337  Gain or loss on sales or exchanges in connection
with certain liquidations. (1) GENERAL RULE. If a corporation
adopts a plan of complete liquidation, and within the 12-
month period beginning on the date of the adoption of such
plan, all of the assets. of the corporation are distributed in
complete liquidation, less assets retained to meet claims, then
gain or loss shall not be recognized to such corporation from
the sale or exchange by it of property within such 12-month
period to the extent that such gain or loss is participated in by
Wisconsin resident shareholders.

*(2) PROPERTY DEFINED. () In general For purposes of sub.
(1), the term “property” -does not include:

1. Stock in trade of the corporation, or other property of a
kind which would properly be included in the inventory of the
corporation if on hand at the close of the taxable year, and
property held by the corporation primarily for sale to cus-
tomers in the ordinary course of its trade or business,

2. Instalment obligations acquired in respect of the sale or
exchange (without regard to whether such sale or exchange
occurred before, on, or after the date of the adoption of the
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plan referred toin sub. (1)) of stock in trade or other property
described in subd. 1, and

3. Instalment obligations acquired in respect of property
(other than property described in subd. 1) sold or exchanged
before the date of the adoption of such plan of liquidation.

(b) Nonrecognition withrespect to inventory in certain cases.
Notwithstanding par. (a), if substantially all of the property
described in par. (a) 1 which is attributable to a trade or
business of the corporation is, in accordance with this section,
sold or exchanged to one person in one transaction, then for
purposes .of sub. (1) the term ‘“‘property” includes . such
property so sold or exchanged, and instalment obligations
acquired in respect of such sale or exchange.

(3) LimiTaTIONS. (2). Liguidations to which section 71.333
applies. This section shall not apply to any sale or exchange
following the adoption of a plan of complete liquidation, if s..
71.333. applies with respect to such liquidation.

(b). Liquidations to which section 71.332 applies. In the case
of a sale or exchange following the adoption of a plan of
complete liquidation, if s. 71.332 applies with respect to such
liquidation, then:

1. If the basis of the property of the liquidating corporation
in the hands of the distributee is determined under s. 71.334
(2) (a), this section shall not apply; or

2. If the basis of the property of the liquidating corporation
in the hands of the distributee is determined under s. 71.334
2) (b) this section shall apply only to that portion (if any) of
the gain which is not greater than the excess of a. that portion
of the basis (adjusted for any adjustment required under the
second . sentence of s..71.334 (2) (b)) of the stock of the
liquidating corporation which is allocable, under rules pre-
scribed by the department of revenue to the property sold or
exchanged, over b. the basis, in the hands of the liquidating

corporation, of the property sold or exchanged.
Statute is constitutional. See note to Art. I, 'sec. 1, citing WKBH Television,
Inc, v. Dept..of Revenue, 75 W (2d) 557, 250 NW (2d) 290.

71.346 = Pariial iiquidation defined. (1) IN GENERAL. For
purposes of this chapter, a distribution shall be treated as in
partial liquidation of a corporatlon if:

(a) The. distribution is one of a series of distributions in
redemption of all of the stock of the cozporation pursuant to
a plan; or

(b) The distribution is not essentlally equivalent to a
dividend, is in redemption of a part of the stock of the
corporation pursuant.to a plan, and occurs within the taxable
year-in which the plan is adopted or within the succeeding
taxable year, including (but not limited to) a distribution
which meets the requirements of sub. (2).

(2) TERMINATION OF A BUSINESS. A distribution shall be
treated as .a distribution described. in sub. (1) (b) if the
requirements of this subsection are met.

(a) The distribution is attributable to the:corporation’s
ceasmg to conduct, or consists of the assets of, a trade or
business which has been actively conducted throughout the 5-
year period immediately before the distzibution, which trade
or business was not acquired by the corporation within such
period in.a transaction in which gain or loss was recognized in
whole or in.part.

- (b) Immediately after the distribution the liquidating cor-
poration is actively engaged in the conduct of a trade or
business, which trade or business was actively conducted
throughout the 5-year period ending on the date of the
distribution and was not acquired by the corporation within
such period in a transaction in- which gain or loss was
recognized in whole or in part.

(2a) REQUIREMENTS, MEETING. Whether or not a distribu-
tion meets the requirements of sub. (2) shall be determined
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without regard to whether or not the distribution is propor-
tional with respect to all of the shareholders of the
corporation.

(3) TREATMENT OF CERTAIN REDEMPTIONS. The fact that,
with respect to a shareholder, a distribution quahﬁes under s.
71.302 (1), relating to redemptlons treated as distributions in
part or full payment in exchange for stock, by reason of such
distribution being substantially disproportionate shall not be
taken into account in determining whether the distribution,
with respect to such shareholder, is also a distribution in

partial liquidation of the corporation.
History: 1979 ¢. 110 5. 60 (11); 1981 c. 390 s. 252; 1983 a. 192,

71.351 Transfer to corporation controlled by transferor.
(1) GENERAL RULE. No gain or loss shall be recognized if
property is transferred to a corporation by one or more
persons solely in exchange for stock or securities in such
corporation and immediately after the exchange such person
or persons are in control (as defined in s. 71.368 (3)) of the
corporation. For purposes of this section, stock or securities
issued for services shall not be considered as issued in return
for property.

(2) Recprer OF PROPERTY. If sub. (1) would apply to an
exchange but for the fact that there is received, in addition to
the stock or securities permitted to be received under sub. (1),
other property or money, then gain (if any) to such recipient
shall be recognized, but not in excess of the amount of money
received, plus the fair market value of such other property
received; and no loss to such recipient shall be recognized.

(3) SPECIAL RULE, In determining control, for purposes of
this section, the fact that any corporate transferor distributes
part or all of the stock which it receives in the exchange to its
shareholders shall not be taken into account.

71.354 Exchanges of stock and securlties in certain reor-
ganizations. (1) GENERAL RULE. (a) In general. No gain or
loss shall be recognized if stock or securities in a corporation
a.party to a reorganization are, in pursuance of the plan of
reorganization, exchanged solely for stock or securities in
such corporation. or in another corporation a party to the
reorganization.

(b) Limitation. Paragraph (a) shall not apply if the princi-
pal amount of any such securities received exceeds. the
principal amount of any such securities surrendered, or any
such securities are received and no such securities are
surrendered.

(2) EXCEPTION. (a) In general Subsection (1) shall not
apply to an exchange in pursuance of a plan of reorganization
within the meaning of s. 71.368 (1) (2) 4, unless: the corpora-
tion to which the assets are transferred acquired substantially
all of the assets of the transferor of such assets; and the stock,
securities and other properties received by such transferor, as

" well as the other properties of such transferor, are distributed
in pursuance of the plan of reorganization.

‘(3) CERTAIN RAILROAD REORGANIZATIONS: Notwithstand-
ing-any other provision of this chapter, sub. (1) (a) and s.
71.356 shall apply with respect to a plan of reorgamzauon

(whether or not. a reorganization within thé meaning of s. .

71.368 (1)) for a railroad approved by the interstate com-
merce commission under section 77 of the bankruptcy act, or
under section 20b of the interstate commerce act, as being in

the public interest.
‘History: 1981 ¢. 390 5. 252.

71.355 . Distribution of stock and securities of a controlied
corporation. (1) EFFECT ON DISTRIBUTEES. (2) General rule. If:

1. A corporation (referred to in this section as the *“distrib-
uting corporation”) distributes to a shareholder, with respect
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to its stock, or distributes to a security holder, in exchange for
its securities, solely stock or securities of a corporation
(referred to in this section as “controlled corporation’) which
it controls 1mmed1ately before the distribution,

2. The transaction was not used principally as a device for
the distribution of the earnings and profits of the distributing
corporation or the controlled corporation or both (but the
mere fact that subsequent to the distribution stock or securi-
ties .in ‘one or. more of such corporations are sold or ex-
changed by all or some of the distributees (other than
pursuant to an arrangement negotiated or agreed upon prior
to such distribution) shall not be construed to mean that the
transaction was used ptincipally as such a device),

3. The requirements of sub. (2) are satisfied, and

4.-As part of the distribution, the distributing corporation
distributes all of the stock and-securities in the controlled
corporation held by it immediately before the distribution, or
an amount of stock in the controlled corporation constituting
control within the meaning of s. 71.368 (3), and it is estab-
lished to. the satisfaction of the department of revenue that
the retention by the distributing corporation of stock (or
stock and securities) in the controlled corporation was not in
pursuance of a plan having as one of its principal purposes
the avoidance of income tax, then no.gain or loss shall be
recognized to (and no amount shall be includable in the
income of) such shareholder or security holder on the receipt
of such stock or securities.

(b). Non proportional distributions, etc. Paragraph @) shall
be applied without regard to the following:

1. Whether or not the distribution is proportional with
respect ‘to all of the shareholders. of the distributing

) corporatlon,

2. Whether or not the shareholder surrenders stock in the
distributing corporation, and

3. Whether or not the distribution is in pursuance of a plan.
of reorganization (within the meaning of s. 71.368 (1) (a) 4).

“*(¢) Limitation. Paragraph (a) shall not apply if the princi-
pal amount of the securities in the controlled corporation
which are réceived ‘exceeds the principal amount of the

securities ‘which are surrendered in connection with such

distribution, or securities in the controlled corporation are
received and no securities are surrendered in connection with
such distribution. For purposes of this section (other than
par. (a) 4) and so much of s, 71.356 as relates to this section,
stock of'a controlled corporation acquired by the distributing
corporation by reason of any transaction which occurs within
5 years of the distribution of such stock and in which gain or
loss was recognized in whole or in part, shall not be treated as
stock of such controlled corporation, but as other property.

{2) REQUIREMENTS AS' TO ACTIVE BUSINESS. (a) In general.
Subsection (1) shall apply if either:

1. The distributing corporation, and the controlled corpo-
ration (or, if stock of more than one controlled corporation is
distributed, each of such corpoxatlons), is engaged immedi-
ately after the distribution in the active conduct of a trade or
business, or

2, Immednately before the dlstnbutlon, the dxsmbutmg
corporation had no assets other than stock or securities in the
controlled corporations and each of the controlled corpora-
tions is engaged 1mmed1ately after the dlstnbutlon in the
actlve conduct of a trade or business.

(b) Deﬁmtzon For the purposes of par. (a), a corporation
shall be treated as engaged in the active conduct of a trade or
business if and only if:

1. It is engaged in the active conduct of a trade or business,
or substantlally all of its assets consist of stock and securities
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of a corporation controlled by it (immediately after the
distribution) which is so engaged,

2. Such trade or business has been actively conducted
throughout the 5-year period ending on the date of the
distribution, -

- 3. Such trade or business was not acquired within the
period described in subd. 2 in a transaction in which gain or
loss was recognized in whole ot in part, and

4. Control of a corporation which (at the time of acquisi-
tion of control) was conducting such trade or business was
not acquired directly (or through one or more corporations)
by another corporation within the period described in subd.
2, or was so acquired by another corporation within such
period, but such control was so acquired only by reason of
transactions in which gain or loss was not recognized in whole
or in part, or only by reason of such transactions combined

with acquisitions before the beginning of such period.
History: 1979 ¢. 110's 60 (11); 1983 a. 192 ‘

71.356 Receipt of additional consideration. (1) GAIN ON
EXCHANGES, (2) Recognition of gain. If s, 71.354 or 71.355
would apply to an exchange but for the fact that the property
received in the exchange consists not only of property permit-
ted by s. 71.354 or 71.355 to be received without the recogni-
tion of gain but also of other property or money, then the
gain, if any, to the recipient shall be recognized, but in an
amount not in excess of the sum of such money and the fair
market value of such other property.

(b) Treatment as dividend. If an exchange is described in
par. (a) but has the effect of the distribution of a dividend,
then there shall be treated as a dividend to each distributee
such an amount of the gain recognized under par. (a) asis-not
in excess of his ratable share of the undistributed earnings
and profits of the corporation accumulated after January 1,
1911. The remainder, if any, of the gain recognized under
par. (a) shall be treated as gain from the exchange of
property.

(2) ADDITIONAL CONSIDERAIION RECEIVED IN CERTAIN DIS-
TRIBUTIONS, If's: 71.355 would apply to a distribution but for
the fact that the property received in the distribution consists
not only of property permitted by s. 71,355 to be received
without the recognition of gain, but also of other property or
money, then an amount equal to the sum of such money and
the fair market value of such other property shall be treated
as a distribution of property to which s. 71.301 applies.

(3) Loss. If's. 71:354 would apply.to an exchange, or s.
71.355 would apply to:an exchangé or distribution, but for
the fact that the property received in the exchange or distribu-
tion consists not only of property permitted by s. 71.354 or
71.355 to be received without the recognition of gain or loss,
but also of other property or money, then no loss from the
exchange or distribution shall be recognized.

(4) SECURITIES AS OTHER PROPERTY. For purposes of this
section:

(a) In general Except as provided in par. (b), the term

“other property” includes securities.

(b)) E xceptions. 1. Securities with respect to which nonrec-
ognition of gain would be permitted. The term “other
property”” does not include securities to the extent that, under
s. 71.354 or 71.355, such securities would be permitted to be
received without the recogmtlon of gain.

2. Greater pnnmpal amount in's. 71.354 exchange. Ifinan
exchange described in s. 71.354 (1) or (2), securities of a
corporation a party to the reorganization are surrendered
and securities of any corporation a party to the reorganiza-
tion are received, and the principal amount of such securities
received exceeds ‘the principal amount of such securities
surrendered, then, with respect to such securities received, the
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term “other property” means only the fair market value of
such excess. For purposes of this subdivision and subd. 3, if
no securities are surrendered, the excess shall be the entire
principal amount of the securities received.

"3, Greater principal amount in s. 71.355 transaction. If, in
an exchange or distribution described in s. 71.355, the princi-
pal amount of the securities in the controlled corporation
which ‘are received exceeds the principal amount of the
securities in the distributing corporation which are surren-
dered, then, with respect to such securities received, the term
“other property” means only the fair market value of such
excess.

History: 1983 a. 36.

71.357 Assumption of liability. (1) GENERAL RULE. Except
as provided in subs. (2) and (3), if the taxpayer receives
property which would be permitted to be received under s.
71.351, 71.361 or 71.371, without recognition of gainiif it were
the sole consideration, and as part of the consideration,
another party to the exchange assumes a liability of  the
taxpayer, or acquires from the taxpayer property subject to a
liability, then such assumption or acquisition shall not be
treated as money or other property, and shall not prevent the
exchange from being within the provisions of s. 71.351,
71.361 or 71.371, as the case may be.

(2) TAX AVOIDANCE PURPOSE. () In general. If, taking into
consideration the nature of the liability and the circumstances
in the light of which the arrangement for the assumption or
acquisition was made, it appears that the principal purpose of
the taxpayer with respect to the assumption or acquisition
described in sub. (1) was a purpose to avoid income tax on the
exchange, orif not such purpose, was not a bona fide business
purpose, then such assumption or acquisition in the total
amount of the liability assumed or acquired pursuant to the
exchange shall, for purposes of's. 71.351, 71.361 or 71.371, be
considered as money received by the taxpayer on the
exchange.

(b) Burden of proof. In any suit or proceeding where the
burden 'is on the taxpayer to prove such assumption or
acquisition is not to be treated as money received by the
taxpayer, such burden shall not be considered as sustained
unless the taxpayer sustains such burden by the clear prepon-
derance of the evidence.

(3} LIABILITIES IN EXCESS OF BASIS. (a) In the case of an
exchange to which s. 71.351 applies; or to which s. 71.361
apphes by reason of a plan of reorganization within the
meaning of s. 71.368 (1) (a) 4, if the sum of the amount of the
liabilities assumed, plus the amount of the liabilities to which
the property is subject, exceeds the total of the basis of the
property ‘transferred pursuant to such exchange, then such
excess shall be considered as a gain from the sale or exchange
of property. ]

(b) Exception. Paragraph (a) shall not apply to any ex-
change to whlch s.71.357 (2) (a) applies-or to which s. 71.371

apphes

- History: 1983 a. 192.

71,358 . Basis to distributees. (1) GENERAL RULE. In the case
of an exchange to which s. 71.351, 71.354, 71.355, 71.356,
71.361 or. 71.371 (2) applies:

(a). Nonrecognition property. The basis of the property
permitted to be received under s. 71.351, 71.354, 71.355,
71.356,71.361 or 71.371 (2) without the recognition of gain or
loss shall be the same as that of the property exchanged
decreased by the fair market value of any other property
(except money) received by the taxpayer, and the amount of
any money received by the taxpayer, and increased by the
amount which was treated as a dividend, and the amount of
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gain to the taxpayer which was recognized on such exchange
(not including any portion of such gain which was treated asa
dividend).

(b) Other property. The basis of any property (except
money) received by the taxpayer shall be its fair market value.

(2) ALLOCATION OF BASIS. (a) In general. Under rules
prescribed by the department of revenue, the basis deter-
mined under sub. (1) (a) shall be allocated among the
properties permitted to be received without the recognition of
gain or loss. '

(b) Special rule for section 71.355. In the case of an
exchange to which s. 71.355,.or so much of s. 71.356 as relates
to s. 71.355, applies, then in making the allocation under par.
(), there shall be taken into account not only the property so
permitted to be received without the recognition of gain or
loss, but also the stock or securities, if any, of the distributing
corporation which are retained, and the allocation of basis
shall be made among all such properties.

3) TRANSACIIONS WHICH ARE NOT EXCHANGES. For pur-
poses of this section, a distribution to which s. 71.355, or so
much of s. 71.356 as relates to s. 71.355, applies shall be
treated as an exchange, and for such purposes the stock and
securities of the distributing corporation which are retained
shall be treated as surrendered, and received back, in the
exchange.

(4) ASSUMPTION OF LIABILITY. Where, as part of the consid-
eration to the taxpayer, another party to the exchange
assumed a liability of the taxpayer or acquired from the
taxpayer property subject to a liability, such assumption or
acquisition (in the amount of the liability), shall, for purposes
of this section, be treated as money received by the taxpayer
on the exchange.

"(8) ExcepTION. This section shall not apply to property
acquired by a corporation by the exchange of its-stock or
securities (or the stock or securities of a corporation whichis
in control of the acquiring corporation) as consideration in
whole or in part for the transfer of the property to it.

History: 1981 c. 20, 390; 1983 a. 192.

71.361. . Nonrecognition of gain or loss to corporations. (1)
GENERAL RULE. No gain or loss shall be recognized if a corpo-
ration a party to a reorganization exchanges property, in
pursuance of the plan of reorganization, solely for stock or
securities in another. corporation a party to the
reorganization.

{2) EXCHANGES NOT SOLELY. IN KIND. (a) Gain. If sub. (1)
would apply to an exchange but for the fact that the property
received in exchange consists not only of stock or securities
permitted by'sub. (1) to be received without the recognition of
gain, but also of other property or money, then:

1. If the corporation receiving such other property or
money distributes it in pursuance of the plan of reorganiza-
tion, no gain to the corporation shall be recognized from the
exchange, but

2. If the corporation receiving such other property or
money does not distribute it in pursuance of the plan of
reorganization, the gain, if any, to the corporation shail be
recognized, but in- an amount not in excess of the sum of such
money and the fair market value of such other property so
received, which is not so distributed.

(b) Loss. If sub, (1) would apply to an exchange but for the
fact that the property received in exchange consists not only
of property permitted by sub. (1) to be received without the
recognition of gain or loss, but also. of other property or
money, then no loss from the exchange shall be recognized.

71.362 Basis to corporations. (1) PROPERTY ACQUIRED BY
ISSUANCE OF STOCK OR AS PAID-IN SURPLUS. If property was
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acquired on or after January 1, 1955, by a corporation in
connection with a transaction to which s. 71.351 applies, or as
paid-in surplus or as a contribution to capital, then the basis
shall be the same as it would be in the hands of the transferor,
increased in the amount of gain recognized to the transferor
on such transfer.

(2) TRANSFERS TO CORPORATIONS. If property was acquired
by.a corporation in connection with a reorganization to
which ss. 71.351 to 71.368 apply, then the basis shall be the

-same as it would be in the hands of the transferor, increased in

the -amount of gain recognized to the transferor on such
transfer. This subsection shall not apply if the property
acquired consists of stock or securities in a corporation a
party to the reorganization, unless acquired by the exchange
of stock or securities -of the transferee (or of a corporation
which is-in control of the transferee) as the consideration in
whole or in part for the transfer.

(3) SPECIAL RULE FOR CERTAIN CONTRIBUTIONS TO CAPITAL
(a) Property other than money. Notwithstanding sub. (1), if
property other than money is acquired by a corporation, on
or after January 1, 1955, as a contribution to capital, and is
not contributed by a shareholder as such, then the basis of
such property shall be zero.

(b) Money. Notwithstanding sub. (1), if money is received
by a corporation, on or after January 1, 1955, as a contribu-
tion. to capital, and is not contributed by a shareholder as
such, then the basis of any property acquired with such
money during the 12-month period beginning on the day the
contribution is received shall be reduced by the amount of
such contribution. The excess (if any) of the amount of such
contribution over the amount of the reduction under the
preceding sentence shall be applied to the reduction (as of the
last day of the period specified in the preceding sentence) of
the basis. of any other property held by the taxpayer. The
particular properties to which the reductions required by this
paragraph shall be allocated shall be determined under rules
prescribed by the department of revenue.

History: - 1981 c. 20; 1983 a. 192.

71.368  Definitions relating to corporate reorganizations.
(1) REORGANIZATION. (a) In general. For purposes of ss.
71.301 to 71.368, the term “‘reorganization” means:

1. A statutory merger or consolidation;

2. The acquisition by one corporation, in exchange solely
forall ora part of its voting stock (or in exchange solely for all
or a part of the voting stock of a corporation which is in
control of the acquiring corporation), of stock of another
corporation if, immediately after the acquisition, the acquir-
ing corporation has contro] of the other corporation (whether
or not the acquiring corporation had control immediately
before. the acquisition);

3. The acquisition by one corporation, in exchange solely
for all or a part of its voting stock (or in exchange solely for all
or a part of the voting stock of a corporation which is in
control of the acquiring corporation), of substantially all of
the properties of another- corporation, but in determining
whether the exchange is solely for stock the assumption by
the acquiring corporation of a liability of the other, or the fact
that- property acquired is subject to a liability, shall be
disregarded;

4. A transfer by a corporation of all or a part of its assets to
another corporation if immediately after the transfer the
transferor, or one or more of its shareholders (including
persons who were shareholders immediately before the trans-
fer), or any combination thereof; is in control of the corpora-
tion to which the assets are transferred; but only if, in
pursuance of the plan, stock or securities of the corporation
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to which the assets are transferred are distributed in a
transaction which qualifies under s. 71.354, 71.355 or 71.356;

S. A recapitalization; or

6. A mere change in identity, form, or place of organiza-
tion, however effected. : '

(b) Special rules. 1. Reorganization described in par. (a) 3
and 4. If a transaction is described in par. (2) 3 and 4, then,
for purposes of this chapter, such transaction shall be treated
as described only in par. (a) 4.

2. Additional consideration in certain cases. If 4. one
corporation acquires substantially all of the properties of
another corporation, b. the acquisition would qualify under
par. (a) 3 but for the fact that the acquiring corporation
exchanges money or other property in addition to voting
stock, and c. the acquiring corporation acquires, solely for
voting stock described in par. (a) 3, property of the other
corporation having a fair market value which is at least 80 per
cent of the fair market value of all of the property of the other
corporation, then such acquisition shall (subject to subd. 1)
be treated as qualifying under par. (a) 3. Solely for the
purpose. of determining whether clause c. of the preceding
sentence applies, the amount of any liability assumed by the
acquiring corporation, and the amount of any liability to
which any property acquired by the acquiring corporation is
subject, shall be treated as money paid for the property.

3. Transfers of assets or stock to subsidiaries in certain
cases. Atransaction otherwise qualifying under par. (a) 1, 2
or 3 shall not be disqualified by reason of the fact that part or
all of the assets or stock which were acquired in the transac-
tion are transferred to a corporation controlled by the
corporation acquiring such assets or stock.

4. Statutory merger using stock of controlling corporation.
The acquisition by one corperation, in exchange for stock of
a.corporation (referred to in this subdivision as “controlling
«corporation”) which is in control of the acquiring corpora-
tion, of substantially all of the properties of another corpora-
tion which in the transaction is merged into the acquiring
corporation shall not disqualify a transaction under par. (a) 1
if a) the transaction would have qualified under par. (a) 1 if
the merger had been into the controlling corporation and b)
no stock of the acquiring corporation is used in the
transaction.”

5. Statutory merger using voting stock of corporation
controlling merged corporation. A transaction otherwise
qualifying under par. (a) 1 shall not be disqualified by reason
of the fact that stock of a corporation (referred to in this
subdivision as the “controlling corporation’) which before
the merger was in control of the mérged corporation is used in
the transaction, if a) after the transaction, the corporation
surviving the merger holds substantially all of its properties
and of the properties of the merged corporation (other than
the stock of the controlling corporation: distributed in the
transaction), and b) in the transaction, former shareholders
of ‘the surviving corporation exchanged, for an amount of
voting stock of the controlling corporation, an amount of
stock in the surviving corporation which constitutes control
of the corporation.

(2) PARTY TO A REORGANIZATION. For purposes of ss.
71.351-to 71.368, “a party to a reorganization” includes a
corporation resulting from a reorganization, and both corpo-
rations, in the case of a reorganization resulting from the
acquisition by one ‘corporation of stock or properties of
another. In the case of a reorganization qualifying under sub.
(1)(a) 2 or 3, if the stock exchanged for the stock or properties
is stock of a corporation which is in control of the acquiring
corporation, “a party to a reorganization” includes the
corporation so controlling the acquiring corporation. In the
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case of a reorganization qualifying under sub. (1) (a) 1, 2 or 3
by reason of sub. (1) (b) 3, “a party to a reorganization”
includes the corporation controlling the corporation to which
the acquired assets or stock are transferred. In the case of a
reorganization qualifying under sub. (1) (a) 1 by reason of
sub. (1) (b) 4, “a party to a reorganization™ includes the
controlling corporation referred to in sub. (1) (b) 4. In the
case of a reorganization qualifying under sub. (1) (a) 1 by
reason of sub. (1) (b) 5, “a party to a reorganization” includes
the controlling corporation referred to in sub. (1) (b) 5.

(3) ConTROL. For purposes of ss. 71.301 to 71.368, the term
“control” means the ownership of stock possessing at least 80
per cent of the total combined voting power of all classes of
stock entitled to vote and at least 80 per cent of the total
number of shares of all other classes of stock of the
corporation.

History: - 1981 c. 20; 1981.c. 390 5. 252,

71.371.  Reorganization in certain receivership and bank-
ruptcy proceedings. (1) EXCHANGES BY CORPORATIONS. (2) In
general. No gain or loss shall be recognized if property of a
corporation (other than a railroad corporation, as defined in
section 77 (m) of the bankruptcy act (49 Stat. 922; 11 USC
205)) is transferred in pursuance of an order of the court
having jurisdiction of such corporation in a receivership,
foreclosure, or similar proceeding, or, in a proceeding under
chapter X of the bankruptcy act (52 Stat. 883-905; 11 USC,
ch. 10) or the corresponding provisions .of prior law, to
another corporation organized or made use of to effectuate a
plan of reorganization approved by the court in such pro-
ceeding, in exchange solely for stock or securities in such
other corporation. '

(b) Gain from exchanges not solely in kind. If an exchange
would be within the provisions of par. (a) if it were not for the
fact that the property received in exchange consists not only
of stock or securities permitted by par. (a) to be received
without the recognition of gain, but also of other property or
money, then if the corporation receiving such other property
or money distributes it in pursuance of the plan of reorgani-
zation, no gain to the corporation shall be recognized from
the exchange, but if the corporation receiving such other
property or money does not distribute it in pursuance of the
plan of reorganization, the gain, if any, to the corporation
shall be recognized, but in an amount not in excess of the sum
of such money and the fair market value of such other
property so received, which is not so distributed.

(2) EXCHANGES BY SECURITY HOLDERS. (a) In general. No
gain or loss shall be recognized on an exchange consisting of
the relinquishment or extinguishment of stock or securities in
a corporation the plan of reorganization of which is approved
by the court in'a proceeding described in sub. (1), in consider-
ation of the acquisition solely of stock or securities in a
corporation organized or made use of to effectuate such plan
or reorganization.

(b) Gain from exchanges not solely in kind. If an exchange
would be within the provisions of par. (a) if it were not for the
fact that the property received in exchange consists not only
of property permitted by par. (a) to be teceived without the
recognition of gain, but also of other property or money, then
the gain, if any, to the recipient shall be recognized, but in an
amount not in excess of the sum of such money and the fair
market value of such other property. ‘

(3). Loss. FROM EXCHANGES NOT SOLELY IN KIND. If an
excharnge would be within the provisions of sub. (1) (a) or (2)
(a) if it were not for the fact that the property received in
exchange consists not only of property permitted by sub. (1)
(a) or (2) (a) to be received without the recognition of gain or
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loss, but also of other property or money, then no loss from
the exchange shall be recognized.

(4) ASSUMPTION OF LIABILITIES. In the case of a transaction
_ involving an assumption of a liability or the acquisition of
property subject to a liability, the rules provided in s. 71.357
shall apply.

71.372 Basis in connection with certain receivership and
bankruptcy proceedings. If property was acquired by a
corporation in a transfer to which s. 71.371 (1) applies, so
much of's. 71.371 (3) as relates to s. 71.371 (1) (a) applies or
the corresponding provisions of prior law apply, then not-
withstanding the provisions of section 270 of the bankruptcy
act (54 Stat. 709; 11 USC 670), the basis in the hands of the
acquiring corporation shall be the same as it would be in the
hands of the corporation whose property was so acquired,
increased in the amount of gain recognized to the corporation
whose property was so acquired under the law applicable to
the year in which the acquisition occurred, and such basis
shall not be adjusted by reason of a discharge of indebtedness
in pursuance of the plan of reorganization under which such
transfer was made.

71.54 One-time property tax and rent credit. For taxable
year 1986, a claimant may claim as a credit against, but not to
exceed the amount of, Wisconsin net income taxes due, 7.9%
of the claimant’s property taxes and rent constituting prop-
erty taxes, as calculated under s. 71.53 (1) and (5), 1983 stats.,
up to $2,000, or up to $1,000 for a married person filing
separately, of property taxes and rent constituting property
taxes. Foran unmarried person or a married person filing a
separate return who is a part-year resident of this state, the
credit under this section is limited to that fraction of the
amount determined under this section that Wisconsin ad-
justed gross income is of federal adjusted gross income. No
credit is allowed under this section for unmarried persons or
married persons filing separate returns who are nonsesidents
of this state. If one spouse is not domiciled in this state during
the entire taxable year, the credit on a joint return is deter-
mined by multiplying the Wisconsin property tax and rent
credit that would be available to them if both spouses were
domiciled in-this state during the entire taxable year by a
fraction the numerator of which is their joint Wisconsin
adjusted gross income and the denominator of which is their
joint federal adjusted gross income. No credit is allowed
under this section on a joint return if both spouses are

nonresidents of this state. :
History: 1985 a. 29, 37, 261

71.60 ~Minimum tax on tax preference items. (1) ImposI-
TI0N. In addition to the tax under s, 71.01 (1), there is imposed
on every natural person, married couple filing jointly, trust
and. estate .a- minimum tax equal to 55% of the federal
alternative - minimum tax ‘owed under section 55 of the
internal revenue code.

(2) JoINT LIABILITY. If the requirements under sub..(1) are
applicable and the spouses file a joint income tax return, they
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shall file a joint minimum tax return and are jointly and
severally liable for the tax imposed under sub. (1) and for the
interest, penalties, fees, additions to tax and additional as-
sessments with respect to the tax.

(3) ADMINISTRATION. The department of revenue shall have
full power to.impose, enforce and collect the minimum tax
provided in this sectioni and may take any action, conduct any
proceeding and in all respects proceed as it is authorized in
respect in income taxes imposed in this chapter. The income
tax provisions in this chapter relating to assessments, refunds,
appeals, collection, interest and penalties shall apply to the
minimum tax.

(4) Tax BeNErIT RULE. The tax benefit rule contained in
section 58 (h) of the internal revenue code applies to the tax
under this section only in respect to determining whether
there is a federal alternative minimum tax. No separate tax
benefit rule is allowable for the tax under this section.

{5) ALLOCATION. Part-year residents and nonresidents only
multiply the amount under sub. (1) by a fraction the numera-
tor of which is the amount of Wisconsin adjusted gross
income and the denominator of which is federal adjusted

gross income. ;
History: 1981 ¢ 20, 317, 371; 1983 a. 27; 1983 a. 189 s 329 (10); 1983 a.
212; 1983 a, 544 5. 47 (1); 1985.2. 29

71.65 Order of computations. (1) Notwithstanding any
other provisions in this chapter, all persons other than
corporations computing liability for the tax under s. 71.01
shall make computations in the following order:

(a) Tax under s. 71.09 (1b), (1e) or (1f).

(c) Personal exemptions under s. 71.09 (6p).

(cm) The credit under s. 71.09 (6r).

(dm) Property tax and rent credit under s. 71.54.

(fm) Married persons’ credit under s. 71.09 (7m).

(g) Minimum tax under s. 71.60, including any surtax on
minimum tax.

(h) Payments to other states under s. 71.09 (8).

_(L) The total of farmland preservation credit under s. 71.09
(11), homestead credit under s. 71.09 (7), estimated tax
payments under s. 71.21 and taxes withheld under s. 71.19.

(2) Notwithstanding any other provisions in this chapter,
corporations computing liability for the tax unders. 71.01 (1)
or (2) shall make computations in the following order:

(a) Tax under s. 71:01 (1) or (2).

(b) Surtax under s. 71 013.

(c) Credit for sales tax on fuel under s. 71.043.

(d) Research credit under s. 71.09 (12r).

(e) Research property credit under s. 71.09 (12rf).

(f) Community development finance authority credit
under s. 71.09 (12m).

(g) The total of farmland preservation credit unders. 71.09

(11) and estimated tax payments under s. 71.22,
History: 1983 a. 27, 186; 19852 29 ss 1388 to 1394, 3202 (46) (b)
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