Electronically scanned images of the official published statutes.

CRIMES-=SEXUAL MORALITY 944.21
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CHAPTER 944
CRIMES AGAINST SEXUAL MORALITY
04401 In " LEGISLATIVE INTENT 94421  Obscene material or performance
& ten 944.23 Making lewd, obscene or indecent drawings.
SEXUAL CRIMES WHICH AFFECT THE FAMILY. 94425 Exposing minors to harmful materials.
944.05 Bigamy. )
944.06 - : .Incest. : PROSTITUTION.
944.12  Enticing a child for immoral purpose: 94430  Prostitution.
oti1s FFORNICATION ADULTERY GRATIFICATION 944,31  Patronizing prostitutes
ornication J44:32° iciti ostiti
944.16 . Adultery gﬁ;g 1S)olr::.lrtrrrg prostitutes
944.17  Sexual gratrfrcatron - andering. ‘ -
OBSCENITY. 944.34 = Keeping place of prostitution.
944,20 - Lewd-and lascivious behavior. . . 94436  Solicitation of drinks prohibited.
LEGISLATIVE INTENT (2) Whoever has sexual intercourse in public is guilty of a
o » S . o Class A misdemeanor. :
944.01 _ Intent. The state recognizes that it has a duty to History: 1977 c. 173; 1983 a. 17, 27; 1987 a. 332

encourage high moral standards. Although the state does not
regulate the private sexual actrvrty of consenting adults, the
state does not condone or encourage any form of sexual
conduct outside the institution of marriage. Marnage is the
foundation of family and society. Its stability is. basic to
morality and civilization, and of vital interest to.society and
this state. .
Hrstory

SEXUAL CRIMES WHICH AFF ECT THE FAMILY

1983 a. 17.

944,05 Blgamy (1) Whoever does any of the following is
guilty of a Class E felony:

(a) Contracts a mamage in this state with knowledge that
his prior marriage is not dissolved; or

(b) Contracts a marriage in this state with knowledge that
the prior martiage of the person he marries is not dissolved;
or

(c) Cohabits in thrs state with' a person whom he married
outsidethis state with knowledge that his own prior marnage
had not been dissolved or with knowledge that the prior
marriage of the person he married had not been dissolved.

(2) In this section “cohabit”’ means to live together under
the representation or appearance of being married.

Hlstory 1977 c. 173, .

944.06 Incest. Whoever marries or has nonmarital sexual
intercourse with a person he or she kinows is a blood relative
and such relative is in fact related in a degree within which the
marriage of the parties is prohibited by the law of this state is
guilty of a Class C felony.

. History:. 1977 ¢ 173.

944 12 Enticing a child for immoral purposes.

NOTE: 1987 Wis. Act 332, repealed: the: subchapter: title “Sexual Crimes
Which Involve Children” and. this section eff. 7-1-89.. Prior to that date, this
section reads:

“944.12. ENTICING A CHILD FOR IMMORAL PURPOSES. Any per-
son 18 years of age or over, who, with intent to commit a crime against sexual
morality, persuades or entices any child under 18 years of age-into any velncle,
buxldmg, room or secluded place is gurlty ofa Class C felony.”

FORNICATION; ADULTERY; GRATIFICATION

944.15 - Formcatlon (1) In this sectron ‘in publrc means in
a place where or in a manner such that the person knows or
has reason to know that his or her conduct is observable by or
in the presence of persons other than the person with whom
he or she is having sexual intercourse.

NOTE: Sub. (2) is shown as amended by 1987 Wis. Act 332, eﬁ' 7-1-89. Prior
to that date, sub. (2) reads:

“(2) Whoever has sexual intercourse in publlc or whoever has sexual inter-
course with a minor who is 16 years old or older but younger than 18 years old
and who is not his or her spouse is guilty of a Class A misdemeanor.”

944.16 Adultery. Whoever does erther of the following -is
guilty of a Class E felony:

(1) A married person who has sexual mtercourse with a
person not his spouse; or

(2) A person who has sexual intercourse witha person who

is married to another.
- History: 1977 ¢. 173.

944.17 Sexual gratification. (1) In this section, “in public”
means in a place where or in a manner such that the person
knows or has reason to know that his or her conduct is
observable by or in the presence of persons other than the
person with whom he or she is having sexual gratification.

(2) Whoever does any of the following is guilty of a Class A
misdemeanor: .

(2) Commits an act of sexual gratification in public involv-
ing the sex or gan of one person and the mouth or anus of
another.

(¢) Commits an act of sexual gratification involving his or
her sex organ and the sex organ, mouth or anus of an animal.

(d) Commits an act of sexual gratification involving his or

her sex organ, mouth or anus and the sex organ of an ammal
History: 1977 c. 173; 1983 a. 17; 1987 2.'332.
NOTE: Sub. (2) (b) was repealed by 1987 Wis. Act 332, eff. 7-1-89.; Prior to

that date, sub. (2) (b) reads:

“(b) Commits an act of sexual gratification with a minor who is 16 years old
or older but younger than 18 years old and who is not his or her spouse, involving
the sex organ of one person.and the mouth or anus of another.”

S. 944.17 (1), 1965 ‘stats., is not unconstrtutronally vague or overbroad.
Jones v. State, 55 W (2d) 742 200 NW (2d) 587.

OBSCENITY.

944.20 Lewd and lascivious behavior. Whoever does any
of the following is guilty of a Class A misdemeanor:

(1) Commits an indecent act of sexual gratification with
another- with knowledge that they are in the presence of
others, or !

(2) Publicly and 1ndecently exposes a sex organ.

. History: 1977 c. 173; 1983 a. 17.
 See note to Art. I, sec l citing Rerchenberger v. Warren, 319 F Supp. 1237.

944.21 Obscene material or performance. (1) The legisla-
ture intends that the authority to prosecute violations of this
section shall be used primarily to combat the obscenity




Electronically scanned images of the official published statutes.

944.21 CRIMES--SEXUAL MORALITY

industry and shall never be used for harassment or censorship
purposes against materials or performances having serious
artistic, literary, political, educational or scientific value. The
legislature further intends that the enforcement of this section
shall be consistent with the first amendment to the U.S.
constitution, article I, section 3, of the Wisconsin constitution
and the compelling state interest in protecting the free flow of
ideas.

(2) In this section:

(a) “Commiunity” means this state.

(b) “Internal revenue code™ has the meaning specified in s.
71.01 (6).

(c) “Obscene material” means a writing, picture, sound
recording or film which:

1. The average person, applying contemporary community
standards, would find appeals to the prurient interest if taken
as a whole; -

2. Under contemporary community standards, describes
or shows sexual conduct in a patently offensive way; and

3. Lacks serious literary, artistic, political, educational or
scientific value, if taken as a whole. .

(d) “Obscene performance” means a live exhibition before
an audience which: o

1. The average person, applying contemporary community
standards, would find appeals to the prurient interest if taken
as a whole;

2. Under contemporary community standards, describes
or shows sexual conduct in a patently offensive way; and

3. Lacks serious literary, artistic, political, educational or
scientific value, if taken as a whole.

(e) “Sexual conduct” means the commission of any of the
following: sexual intercourse, sodomy, bestiality, necro-
philia, human excretion, masturbation, sadism, masochism,
fellatio, cunnilingus or lewd exhibition of human genitals.

(f) “Wholesale transfer or distribution of obscene mate-
rial” means any transfer for a valuable consideration of
obscene material for purposes of resale or commercial distri-
bution; or any distribution of obscene material for commer-
cial exhibition. “Wholesale transfer or distribution of ob-
scene material” does not require transfer of title to the
obscene material to the purchaser, distributee or exhibitor.

~ (38) Whoever does any of the following with knowledge of
the character and content of the material or performance and
for commercial purposes is subject to the penalties under sub.
() .

(a) Imports, pnnts, sells, has in his or her possession for
sale, publishes, exhibits, or transfers any obscene material.

‘(b) Produces or performs in any obscene performance.

(c) Requires, as a condition to the purchase of periodicals,
that a retailer accept obscene material.

(4) Whoever does any of the following with knowledge of
the character and content of the material is subject to the
penalties under sub. (5):

(a) Transfers or exhibits any obscene material to a person
under the age of 18 years.

‘(b) Has in his or her possession with intent to transfer or
exhibit to-a person undex the age of 18 years any obscene
material:

*(5) (a) Except as provided under pars. (b) to {e), any person
violating sub. (3) or (4) is subject to a Class A forfeiture.

(b) If the person violating sub:. (3) or (4) has one prior
conviction under this section, the person is guilty of a Class A
misdemeanor.

(c) If the person violating sub. (3) or (4) has 2 or more prior
convictions under this section, the person is guilty of a Class
D felony.

87-88 Wis, Stats. 4394
(d) Prior convictions under pars. (b) and (c) apply only to
offenses occurring on or after June 17, 1988.
(e) Regardless of the number of prior convictions, if the

‘violation under sub. (3) or (4) is for a wholesale transfer or

distribution of obscene material, the person is guilty of a
Class D felony.

" (5m) A contract printer or employe or agent of a contract
printer is not subject to prosecution for a violation of sub. (3)
regarding the printing of material that is not subject to the
contract printer’s editorial review or control.

(6) Each day a violation under sub. (3) or (4) continues
constitutes a separate violation under this section.

(7) A district attorney may submit a case for review under
s. 165.25 (3m). No civil or criminal proceeding under this
section may be commenced against any person for a violation
of sub. (3) or (4) unless the attorney general determines under
s. 165.25 (3m) that the proceeding may be commenced.

(8) (a) The legislature finds that the libraries and educa-
tional institutions undér par. (b) cairy out the essential
purpose of making available to all citizens a current, balanced
collection of books, reference materials, periodicals, sound
recordings and audiovisual materials that reflect the cultural
diversity and pluralistic nature of American society. The
legislature further finds that it is in the interest of the state to
protect the financial resources of libraries and educational
institutions from being expended in litigation and to permit
these resources to be used to the greatest extent possible for
fulfilling the essential purpose of libraries and educational
institutions.

(b) No person who is an employe, a member of the board
of directors or a trustee of any of the following is liable to
prosecution for violation of this section for acts or omissions
while in his or her capacity as an employe, a member of' the
board of directors or a trustee:

1. A public elementary or secondary school.

2. A private school, as defined in s. 115.001 (31).

3. Any school offering vocational, technical or adult
education that:

a. Is a vocational, technical and adult education district
school, is 4 school approved by the educational approval
board under s. 38.51 or is a school described in s. 38.51 (9) (f),
(g) or (h);and

b. Is exempt from taxation under section 501 (¢) (3) of the
internal revenue code.

4. Any institution of higher education that is accredited, as
described in s, 39.30 (1) (d), and is exempt from taxation
under section 501 (c) (3) of the internal revenue code.

5. A library that receives funding from any unit of
government. :

(9)In determmmg whether material is-obscene under sub.
(2) (©) 1 and 3, a judge or jury shall examine individual
pictures or passages in the context of the work in which they
appear.

+.(10) The provisions of this section, mcludmg the provisions

of sub. (8), are severable, as provided in s. 990.001 (11).

History: 1977 c. 173, 272; 1987 a. 416.

Revisor’s Note, 1988: The following annotations relate to this ‘section as it
existed. prior to its treatment by 1987 Wis, Act. 416.

The manner in which the store was operated and the pubhcatlons displayed
can be used to show knowledge by the defendant. “Pandering” includes more
than active solicitation through advertising. Orito v. State, 55 W (2d) 161, 197
NW (2d) 763. -

Sufficiency of obscenity complamt and correctness of j Juxy instructions dis-
cussed. State v. Simpson, 56 W (2d) 27, 201 NW (2d) 55
636 See note to 968.01, citing State v. Schnelder 60 W (2d) 563 211 NW (2d)

Sub (1) (a) is unconstitutionally overbroad. State v. Punccss Cinema of
Mllwaukee, 96 W .(2d) 646, 292 NW (2d) 807 (1980).

Federal constitution does not mandate that juries be mstmcted to apply
standards of hypothetical statewide commumty Jenkins v. Georgia, 418 US
153.
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This section, which proscribes the sale of materials which are “lewd, ob-
scenie or indecent” but does not specifically define sexual conduct prohxblted
does not meet the constitutionally required standard of providing fair notice to
a.dealer in such materials that his public and commercial activities might bring
prosecution. Amato v. Divine, 496 F (2d) 44

Sub. (1) (a) meets First Amendment standar ds and is not unconstitutionally
vague. Amato v. Divine, 558 F (2d) 364

A motion picture cannot be seized without prior advezsaxy hearmg Detco,
Inc. v. Neelen, 356 F Supp. 289.

Order temporarily restraining state from enforcing the statute would not be

vacated in light of U.S. Supreme Court’s Miller decision on obscenity, since
the probability that the express wording of this statute would be held unconsti-
tutional was in.fact greater after Miller, and its specificity requirement, than
before. Detco, Inc. v. McCann, 365 F Supp 176.
- This statute as construed prior to May 8, 1974, was unconstitutional. Prose-
cutions under this statute for conduct occurring prior to such date are uncon-
stitutional as violative of due process requirements of “fair notice.” . Detco,
Inc. v. McCann, 380 F Supp. 1366.

This section, as interpreted in State ex rel. Chobot v. Circuit Court, 61 W
(2d) 354, is constitutional. Castle News Co..v. Cahill, 461 F Supp. 174 (1978).

Fxom Ulysscs to Portnoy: A pomography pnmer Exch 53 MLR 155,

944 23 Makmg lewd, obscene or mdecent drawings.
Whoever makes any lewd, obscene or indecent drawing or
wiiting in public or in a public place is guilty of a Class C
misdemeanor.

History: 1977 c. 173.

944.25 Exposing minors to harmful materials.

NOTE: This section was repealed by 1987 Wis. Act 332, eff.-7-1-89. Prior to
that date, it reads:

“944.25 EXPOSING MINORS TO HARMFUL MATERIALS. (1) Defi-
nitions. In this section:

(a) ‘Harmful material’ means: -

- 1. Any picture, photograph, drawing, sculpture, motion picture film, or simi-
lar visual representation or image of a person of portion of the human body which
depicts nudity, sexual conduct or sadomasochistic abuse, and which is harmful to
minors, or

2. Any book, pamphlet, magazine, pnnted matter however reproduced, or
sound recording which contains any matter enumerated in subd. 1, or explicit and
detailed verbal descriptions or narrative accounts of sexual excitement, sexual
conduct or sadomasoclnstlc abuse, and which, taken as a whole, is harmful to
minors.

(b) ‘Harmful to minors’ means that quality of any description or representa-
tion; in whatever form, of nudity, sexual conduct, sexual excitement, or sadomas-
oclnstrc abuse; when it:

1. Predominantly appeals to the prurient, shameful or morbrd interest of mi-
nors; and

2. Is patently offensive to preva!lmg standards in the adult community as a
whole with respect to what is suitable material for minors; and’

3. Is utterly without redeeming social importance for minors.

(c) ‘Knowledge of the minor’s age’ means:

1. Knowledge or information that the person is a minor, or

" 2. 'Reason to know, or a belief or ground for belief which warrants further
inspection or inquiry of the age of the minor.

(d) “Knowledge of the nature of the material’ means:

1. Knowledge of the character and content of any material described herein,
or i .

2. Knowledge or information that the material déscribed herein has been ad-
Judged to be harmful to minors in a proceeding instituted under sub. (2) or (10), or
is the subject of a pending proceeding instmlted under sub. (2) or (10)

" (e) ‘Minor’ means any person under the age of 18 years.

(f) ‘Nudity’ means the showing of the human male or female genitals, pubic
area- or ‘buttocks with less than a full opaque covering, or the showing of the
female breast with less than a fully opaque covering of any portion thereof below
the top of the nipple, or the depiction of covered male genltals in a discernibly
turgid state,

(g) ‘Person’ means any lndivrdnal, partnerslnp, firm, assoclatlon, corporation
or other legal entity.

(h) ‘Sademasechistic abuse’ means flagellation or torture by or upon a person
clad in undergarments, a mask or bizaire costume, or the condition of being fet-
tered, bound or otherwise physrcally restrained on the part of one so clothed.

(1) ‘Sexual conduct’ means acts of mastlubntlon, homosexuality, sexual inter-
course or pl:ysrcal contact with a person’s clothed or unclothed genitals, pubic
area, buttocks or, if such person is a female, breast.

(§) ‘Sexual excitement’ means the condition of human male or female genitals
when in a state of sexual stimulation or arousal.

.+ (2) Cominencement of civil proceeding. Whenever the attorney general or a
district attorney has reasonable cause to believe that any person is engaged in
selling or exhibiting harmful material to miners, or may become engaged in sell-
ing-or-exhibiting harmful material.to minors, the attorney general or the district
attormey for the county in which such material is offered for sale or exhibition
shall institute an action in the circuit court for that county for adjudication of the
question of whether such material is harmful to minors.

CRIMES—SEXUAL MORALITY 944.25

(3) Filing and form of complaint. The action under sub. (2) shall be com-
menced by the filing of a complaint to which shall be attached as an exhibit a true
copy of the allegedly harmful material. The complaint shall:

: (a) Be directed against such material by name or description;

*(b) Allege that such material is harmful to minors;

(c) Designate as respondents and list the names and addresses, if known, of
any person in this state preparing, selling or commercially distributing or-exhibit-
ing such material to minors, or giving away or offering to give away such material
to minors, or possessing such material with the apparent intent to sell or commer-
cially distribute or give-away or offer to give away such material to minors;

(d) Seck: an adjudication that such material is harmful to minors; and

(e) Seek a permanent injunction against any respondent prohibiting him from
selling, commercially distributing or exhibiting or giving away such material to
minors or from permitting minors to inspect such material.

“* (4) Examination by the court. (a) Upon the filing of the complaint described in
sub. (3), the attorney general or the district attorney shall present the same, to-
gether with the material attached thereto, as soon as practicable to the court for
its examination and reading.

(b) If after such examination and reading the court finds no probable cause to
believe such material to be harmful to minors, the court shall cause an endorse-
ment to that effect to be placed and dated upon the complaint and shall thereupon
dismiss the action.

(¢) If after such examination and reading the court finds probable cause to
believe such material to be harmful to minors, the court shall cause an endorse-
ment to that effect to be placed and dated upon the complaint whereupon it shall
be the responsibility of the attorney general or the district attorney, promptly to
request the clerk of the coutt to issue summons and to-copy such endorsement
upon such number of duplicates of such complaint as are needed for the service of
summons, to-each copy of which summons shall be attached a copy of such com-
plaint as so endorsed. Service of such summons and endorsed complaint shall be
made upon the respondents thereto in any manner provided by law.

(5) Appearance, answer and trial date. (a) On or before the return date speci-
fied in the summons issued under sub. (4), or within 15 days after receiving notice
of the issnance of such summons, the author; publisher or any person interested in
sending or causing to be sent, bringing or cauising to be bronght, into this state for
sale or commercial distribution or exhibition, or any person in this state prepar-
ing, selling, exhibiting or commercially distributing, or possessing with intent to
sell or commercially distribute or exhibit, the material exhibited to the endorsed
complaint, may appear and may intervene as a respondent and file an answer.

(b) I, after service of summons has been effected upon all respondents, no
person appears and files an answer on or before the return date specified in the
summons, the court may forthwith ad]udge whether the material so exhibited to
thé endorsed complaint is harmful to minors and enter an appropriate final
judgment.

(c) Upon the expiration of the time for filing answers by all respondents, the
court shall, upon'its own motion, or upon the application of any party who has
appeared and filed an answer, set & date for the trial of the issues joined.

(6) Public policy, procedure and evidence. (a) The public policy of this state
requires that all proceedings prescribed in this section, other than criminal ac-
tions under sub. (10), be hieard and disposed of with the maximum promptness and
dispatch commensurate with constitutional requirements, including due process,
freedom of the press and freedom of speech, The rules of civil procedure pertain-
ing to equity cases shall be applicable, except as hereinafter provided, to the trial
of the issues framed by the complaint and answers.

(b) Every person appearing and answering shall be entitled, upon request, to a
trial of any issue with an advisory jury and the court, with the consent of all
parties, may order a trial of any issue with a jury whose verdict shall kave the
same effect as in cases at law,

(7) Judgment. If the court or jury finds the material exhibited to the complaint
not to be harmful to minors, the court shall énter judgment accordingly and shall
dismiss the complaint. If the court or jury finds the material exhibited to the
complaint to be harmful to minors, the court shall enter judgment to such effect
and may, in such judgment or in subsequent orders of enforcement thereof, enter a
permanent injunction against ‘any respondent prohibiting him from selling, com-
mercially distributing or giving away such material to mineors or from permitting
minors to inspect such material.

(8) Injunctions. (a) In any action in which an injunction is sought under this
section, any respondent named in the complamt, or any person Who becomes a
respondent by virtue of intervention under sub. (5), shall be entitled to a trial of
the issues within one day after joinder of issue, and a decision shall be rendered by
the court ox jnry within 2 days of the conclusion of the trial. If the issues are being
tried before a jury and the jury is not able to render a decision within 2 days of the
conclusion of the trial, thén notwithstanding any other provision of this section,
the jury shall be dismissed and a decision shall be rendered by the court within 2
days of:the conclusion of the trial.

(b) No preliminary injunction shall be issued without at least 2 days’ notice to
the respondents.

(c) ¥f the court, under sub. (4), finds probable cause to believe the exhibited
material to be harmful to minors, and so endorses the complaint, the court may,
upon. the motion of the attorney general or the district attorney, issue a tempo-
rary restraining order against any respondent prohibiting him or her from selling,
commercially distributing or exhibiting or giving away the material to minors or
from permitting minors to inspect the material, No temporary restraining order
may be granted without notice to the respondents unless it clearly appears from
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specific facts shown by affidavit or by the verified complaint that one or more of
the respondents are engaged in the sale or exhibition of harmful material to mi-
nors and that immediate and irreparable injury to the morals and general welfare
of minors in this state will result before notice can be served and a hearing had
thereon. Every temporary restraining order shall be endorsed with the date and
hour of issuance; shall be filed forthwith in the. clerk’s office and. entered of
record; shall define the injury and state why it is irreparable and why the order
was granted without notice; and shall expire by its own terms within such time
after entry, not to exceed 3 days, as the court fixes unless within the time so fixed
the respondent- against whom the order is directed consents that it may be ex-
tended for a longer period. . If a restraining order is granted without notice, a
motion for a preliminary injunction shall be set down for hearing within 2 days
after the granting of the order and shall be given preference.  When the motion
comes on for hearing, the attorney general or the district attorney shall proceed
with the application for a preliminary injunction and, if he or she does not do so,
the court shall dissolve the temporary restraining order.

(9) Contempt. Any respondent, or any officer, agent, servant, employe or at-
torney of such respondent, or any person in active concert or participation by
contract or arrangement with such respondent, who receives actual notice, by
personal service or otherwise, of any injunction or reetrammg order entered under
sub, (7) or (8), and who disobeys any of the provisions thereof, shall be guilty of
contempt of court and upon conviction is guilty of a Class A misdemeanor.

(10) Criminal provisions concerning regular sales of harmful materiat to mi-
nors. (a) Subject to par. (), no person with knowledge of the nature of the mate-
rial; and with knowledge of the minor’s age, may sell, exhibit or loan for. mone-
tary consideration to a minor any material which is harmful to minors. Upon
conviction thereof such person is guilty of a Class A misdemeanor.

(b) No criminal proceedmg shall be commenced against any person pursuant
to par. (2) unless, prior to the sale or loan which is the subject of such proceeding,
such person:

1. Had written notlce from the attorney. genernl or the district attorney that
the material which is the subject of such proceedmg has been adjudged harmful to
minors under sub. (7) or (10),0r .

2. Has been subject to.an order entered under sub. (7) prolnbmng such person
from selling, eommerclally distributing or exhibiting or giving away to miners, or
from permitting minors to inspect the harmful material which is the subject of
such criminal proceeding, or any other harmful material.

(11) Defenses and exceptions. No person shall be guilty of contempt under
sub. (9) or shall be subject to prosecution under this section:’

(a) For any sale or exhibition to a minor where such person had reasonable
cause to believe that the minor involved was 18 years old or more, and such minor
exlnblted to such person a draft card, driver’s license, birth certificate or other
offi clal or apparently official docoment purpomng to establish that such minor
was 18 years old or more;

_(b) For any sale or exhibition where a minor is Aaccompanied by a parent or
guardian, or accompamed by an adult and such person has no_ reason to suspect
that the adult accompanying the minor is not the minor’s parent or guardian;

(c) Where such person is a bona fide school, museum or public library or is
acting in his capacity as an employe of such organization or as a retail outlet
affiliated w1th and sexrving the educational purposes of such organization.

(12) Extradition. Tf any person is convicted of contempt under sub. (9) or
convicted under sub. (16) and cannot be found in this state, the governor or any
person perfonnmg the functions of governor by authority of the law, shall, unless
such person shall have appealed from the judgment of contempt or conviction and
such appeal has not been ﬁnally determined, demand his extradition from the
executive authonty of the state in wluch such person is found.”

'PROSTITUTION.

944.30. - :Prostitution. Any person who intentionally does any
of the following is guilty of a Class A misdemeanor:

" (1) Has or offers to have ot requests to have nonmarital
sexual intercourse for any thing of value.

- (2) Commits-or offers-to.commit or requests to commit an
act of sexual gratification, in public or in private, involving
the sex organ of one per: son and the mouth or anus of another
for any thing of value. ~ . .

(3) Is an inmate of a place of prostltutlon

(4) Masturbates a person or offers to masturbate a person
ot requests to be masturbated by a person for any thing of
value.

(5) Commits or offers to commit or requests to commit an

act of sexual contact for any thing of value.

History: 1977 ¢. 173; 1979 ¢. 221; 1983 a. 17.

See note to Art. 1, sec.'1, cltmg State v. Johnson 74 W (2d) 169, 246 NW
(2d) 503

See note to 939 30, citing Sears v. State, 94 W (2d) 128, 287 NW (2d) 785
(1980).
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944.31 - Patronizing prostitutes. Any person who enters or
remains in-any place of prostitution with intent to- have
nonmarital sexual intercour se or to commit an act of sexual
gratification, in public or in private, involving the sex organ
of one person and the mouth or anus of another, masturba-
tion or sexual contact with a prostitute is guilty of a Class A

misdemeanor. -
Hlstory' 1977 c. 173 1979 ¢. 221; 1983 a, 17,

944 32 Solicitlng prostitutes. Except as prov1ded under s.
948.08, whoever intentionally solicits or causes any person to
practice prostltutlon ‘'or establishes any person in a place of

prostitution is guilty of a Class D felony.

History: - 1977 c. 173; 1987a, 332. .

NOTE: This section is shown as amended by 1987 Wis. Act 332, eff. 7-1-89.
Prior to that date, it reads: .

“944.32 SOLICITING PROSTITUTES. Whoever lntentionally solicits or
cauises any person to practice prostitution or establishes any person in a place of
prostitution is guilty of a Class D felony. If the person is under the age of 18, the

defendant is guilty of a Class C felony.” ]
This section i$ not unconstitutionally vague or overbroad and its penalty is
not disproportionate. State v. Johnson, 108 W (2d) 703, 324 NW (2d) 447 (Ct.

App. 1982)
Monetary gain is not element of crime. State v. Huff, 123 W (2d) 397,367

NW (2d) 226 (Ct. App. 1985)

944.33 Pandering (1) Whoever does any of the followmg is
guilty of a Class A misdemeanor:

(2) Solicits another to have nonmarital sexual intercourse
or to commit an act of sexual gratification, in public or in
private, involving the sex organ of one person and the mouth
or anus of another; masturbation or sexual contact with a
person the solicitor knows is a prostltute, or

(b) With intent to facilitate another in having : nonmarital
intercourse or committing.an act of sexual gratification, in
public or in private, involving the sex organ of one person and
the mouth or anus of another, masturbation or sexual contact
with a prostitute, directs or transports the person to a
prostitute or directs or transports a prostitute to the person.

(2) If the person received compensation from the earnings
of the prostitute, such person is guilty of a Class C felony.

(3) In a prosecution under this section, it is competent for
the state to prove other similar acts by the accused for the

purpose of showing his intent and disposition.
History: 1977 c. 173; 1979 ¢. 221, 355; 1983 2. 17.

944.34 Keeping place of prostitution. Whoever intention-
ally does any of the following is guilty of a Class-D felony:
(1) Keeps a place of prostitution; or
(2) Grants the use or allows the continued use of 2 place as

a place of prostitution..

History: . 1977 c. 173.

Convxctlon under (2) requnes proof that defendant has aulhonty to exclude
those engaging in prostitution from use of place for prohibited acts. Shillcutt
v. State, 74 W (2d) 642, 247 NW (2d) 694.

~Under (2), “grants the use” requires the prosecution to prove a single af-
firmative approval of the use of the premises as a place of prostitution, while
““allows the.continued use of”’ requires-proof of intentional but passive acqui-
escence or toleration of such use.on:more-than-one .occasion. Johnson v.
State, 76 W (2d) 672, 251 NW (2d) 834,

944.36 Solicitation of drinks prohibited. Any licensee, per-
mittee or bartender of a retail alcohol beverage establishment
covered by a license or permit issued under ch. 125 who
permits an entertainer or employe to solicit a drink of any
alcohol beverage, as defineéd in s 125.02 (1), or any other
drink from a customer on the premises; or any entertainer or
employe who solicits such drinks from any customer, is guilty

of a Class B misdemeanor. "
Hlstory. 1975¢c. 39 5. 675x; 1975¢. 199; Stats. 1975 5. 944.36; 1977 ¢. 173;
1981 c: e Coe -
lslatlve Council Note; 1981:- The amendment to s. 944,36 reflects the
combining of's. 66.054 and ch: 176 into one chapter, ch. 125, and the definition
of “alcohol beverage” in that chaptex [Bill 300-A}
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