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944.17 Sexual gratification .

OBSCENITY .
94420 Lewd and lascivious behavior „

LEGISLATIVE INTENT

944.01 Intent. The state recognizes that it has a duty to
encourage high moral standards,. Although the state does not
regulate the private sexual activity of consentingg adults , the
state does not condone or encourage any form of sexual
conduct outside the institution of marriage . Marriage is the
foundation of familyy and society .. Its stability is basic to
morality and civilization , and of vital interest to society and
this state

History : 1983 a.. 17.,

PROSTITUTION.
94430 Pros titution . .
944.31 Patro nizing p rostitutes..
944 32'' S o licit ing prostitutes . .
94433 Pandering..
944.34 Keeping place of prostitution
94436 S olicitation ofdri n ks prohibited.

(2) Whoeverr has sexual intercourse in public is guilty of a
Class A misdemeanor .

History : 1977 c 173; 1983 a. 17, 27; 1987 a . 332 :
NOTE: Sub . (2) is shown a s amended by 1987'Wis . Act 332, eff. 7-1-89. Prior

to that date, sub.' (2) reads: .
"(2) Whoever has sexual intercourse in public or whoever has sexual inter-

course with a minor who is 16 years old or older but younger than 18 years old
and who is not his or her spouse is guilty of a Class A misdemeanor."

944 .16 Adultery . Whoever does either of the following is
guilty of a Class E felony: _

(1) A married person who has sexual intercourse with a
person not his spouse; or

( 2) A person who has sexual intercourse with a person who
is married to another .
History: . 1977 c. 173 .

944.17 Sexual gratification . (1) In this section, "in publid'
means in a place where or in a manner such that the person
knows or has reason to know that his or her conduct is
observable by or in the presence of persons other than the
person with whom he or she is having sexual gratification .

(2) Whoever does any of the following is guilty of a Class A
misdemeanor :

(a) Commits an act of sexual gratification in public involv-
ing the sex organ of one person and the mouth or anus of
another .

(q), Commits an act of sexual gratification involving his or
hex "sex organ and the sex organ, mouth or anus of an animal .

(d) Commits an act of sexual gratification involving his or
her sex organ, mouth or anus and the sex organ of an animal,
History : 1977 c. 173; .1983 a. . 17 1987 a . 332 .
NOTE: Sub. (2) (b) wa s rep e aled by 1987 Wis. Act 332 , eff. 7-1-89. Prior to

thatt date, sub. . (2) (b) reads:
"(b) Commits an act of s exual gratification with a minor who is 16 years old

or older but younger than 18 years old and who is not his or her spouse, involving
the sex organ of one'person and the, mouth or anus of another.",

S . . 944.17 ( 1 ), 1 965 slats. ., is not uncon stitution ally vaguee or over broad.
.Jones v. . State, 55 W (2d) 742, 200 NW (2d) 587

OBSCENITY.

944.20 Lewd and lascivious behavior . Whoever does any
of the following is guilty of a Class A misdemeanor :

(1) Commits an indecent act of sexual gratification with
another-with. knowledge that theyy are in the presence of
others; or

(2) Publicly and indecently exposes a sex organ ..
His tory: 1977 c . 173; 1983 a, 17 . .
S ee note to Art,. I , sec 1, ci ting Reichenb erger v. Warren, 319 F ' Supp„ 12.37 ..

944. 21 . Obscene material or performance. (1) The legisla-
ture intends that the authority to prosecute violationss of this
section shall be used primarily to combat the obscenity

SEXUAL CRIMES WHICH AFFECT THE FAMILY,

944 .05 B igamy. (1) Whoever does' any of the following is
guilty of a Class E felony :

(a) Contracts a marriage in this state with knowledge that
his prior marriage is not dissolved; or

(b) Contcacts'a marriage in "this state with knowledge that
the prior', marriage of the person he marries is not dissolved;
or

(c) Cohabits in this state with a person whom he married
outside this state with knowledge that his own prior marriage
had not been dissolved or, with knowledge that the prior
marriage of the person he married had not been dissolved .

(2) In this section "cohabit" means to live together under
the representation or appearance of being married„
History : 197'7 c . 173,

944 .06- Incest. Whoever marries or has nonmaiital sexual
intercourse with a person he or she knows is a blood relative
and such relative is in fact related in a degree within which the
marriage of the parties is prohibited by the law of this state is
guilty of a Class C felony

Histo ry: . 1977 c,173,
944.12 Enticing a child for immoral purposes .
NOTE: 1987 Wis. AM ' 332, repealed the subchapter title "Sexual Crimes

Which Involve Children" and this section etf: T-1-89. Prior to that date, this
section reads:

"944. 12 :EN1'ICING,A CHILD FOR IMMORAL PURPOSES. Any per-
son 18 yews of age or over, who , with intent to commit a crime against sexual
morality, persuades or entices any child under 18 years of age into any vehicle ,
building; room or secluded place is gu ilty of a Class C felony.'.'

FORNICATION; ADULTERY; GRATIFICATION . . .

944.15 Fornication . (1) In this section, "in public" means in
a place where .e or, in a mannerr such that the person knows or
has reason to know that his or her conduct is observable by or
in the presence of persons' otfier, than the person with whom
he or she is having sexual intercourse ..
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industry and shall never be used for harassment or, censorship (d) Prior convictions under pars . (b) and (c) apply only to
purposes against materials or performances having serious offenses occurring on or after June 17, 1988 .
artistic, literary, political, educational or scientific value ., The (e) Regardless of the number of prior convictions, if the
legislature further intends that the enforcement of this section violation under sub . (3) or (4) is for a wholesale transfer or
shall be consistent with the first amendment to the U .S. distribution of obscene material, the person is guilty of a
constitution, article I, section 3, of the Wisconsin constitution Class D felony .
and the compelling state interest in protecting the free flow of (5m) A contract printer or employe or agent of a contract
ideas. printer is not subject to prosecution for a violation of'sub . (3)

(2) In this section : regarding the printing of material that is not subject to the
(a) "Community" means this state . contract printer's editorial review or, control . .
(b) "Internal revenue code" has the meaning specified in s .. (6) Each day a violation under sub . (3) or (4) continues

71,01 (6)., constitutes a separate violation under this section.
(c) "Obscene material" means a writing, picture, sound (7) A district attorney may submit a case for review under

recording or film which: s. . 165 .25 (3m) . . No civil or criminal proceeding under this
1. The average person, applying contemporary community section may be commenced against any person for a violation

standards, would find appeals to the prurient interest if taken of sub .. (3) or (4) unless the attorney general determines under
as a whole; s. 165.25 (3m) that the proceeding may be commenced . .

2.. Under contemporary community standards, describes (8) (a) The legislature finds that the libraries and educa-
or shows sexual conduct in a patently offensive way ; and tional institutions under par, (b) carry out the essential

3 . . Lacks serious literary, artistic, political, educational or purpose of making available to all citizens a current, balanced
scientific value,, if taken as a whole. collection of books, reference materials, periodicals, sound

(d) "Obscene performance" means a live exhibition before recordings and audiovisual materials that reflect the cultural
an audience which: diversity and pluralistic nature of American society . The

1 : The average person, applying contemporary community legislature fu r ther finds that it is in the interest of the state to
standards, would find appeals to the prurient interest if taken protect the financial resources of libraries and educational
as a whole;; institutions from being expended in litigation and to permit

2 ,. Under contemporary community standards, describes these resources to be used to the greatest extent possible for
or shows sexual conduct in a patent ly offensive way; and fulfilling the essential purpose of libraries and educational

3 . . Lacks serious literary, artistic, political, educational or institutions ..
scientific value, if taken as a whole, (b) No person who is an employe, a member of the board

(e) "Sexual conduct" means the commission of any of the of directors or a trustee of any of the following is liable to
following: sexual intercourse, sodomy, bestiality, necro- prosecution for violation of this section for acts or omissions
philia, human excretion, masturbation, sadism,, masochism, while in his or her capacity as an employe, a .member ofthe
fellatio, cunnilingus or lewd exhibition of human genitals. board of directors or a trustee:

(f) "Wholesalee transfer or distribution of obscene mate- 1 . A public elementary or secondary school .
vial" means any transfer for a valuable consideration of 2„ A private school, as defined in s .. 115,001 (3r) .

obscene material for purposes of resale or commercial distri- 3 . Any school offering vocational, technical or adult
bution; or any distribution of obscene material for commer- education that:
cial exhibition . "Wholesale transfer or distribution of ob- a .. Is a vocational, technical and adult education district
scene material" does not require transfer, of title to the school, is a school approved by the educational approval
obscene material to the purchaser, distributee or exhibitor„ board under s . 38 .51 or is ,a school described in s . 38 .51 (9) (f),

(3) Whoever does any of'the following with knowledge of (g) or, (h) ; and

the character and content of the material or performance and b . Is exempt from taxation under' section 501 (c) (3) of the
for commercial purposes is subject to thee penalties under sub . . internal revenue code

(5). 4.. Any institution of higher education that is accredited, as
(a) Imports, prints, sells, has in his or, her possession for described in s .. 3930 (1) (d), and is exempt from taxation

sale, publishes, exhibits, or transfers any obscene material . under section 501 (c) (3) of the internal revenue code .

(b) Produces or performs in any obscene performance. 5:, A, library thatt receives funding : from any unit.t of

(c) Requires, as a condition to the purchase of periodicals, government .. :

that a retailer accept obscene material . (9) In determining whether material is obscene under sub .

(4) Whoever does any of the following with knowledge of (2) (c) 1 and 3, a judge or jury shall examine individual
the character and content of the material is subject to the pictures or, passages in the context of the work in which they

penalties under sub . (5): appear
. .

(a) Transfers or exhibits any obscene material to a person (10) The provisions of this section, including the provisions
under the age of 18 ,years, of sub . (8), are severable, as provided in s . 990001 (11) .
un History: 1977 c . 1 73, 2'72; 1 987 a. . 416 .

(b) Has in his or her possession with intent to transfer of rev sor's trots, 1988: 'The following annotations relate to this section as it
exhibit to a person under the age of 18 years any obscene existed prior to its treatment by 1987 Wis . Act. 416.
material., The manner in which the s tore was operated and the pub lications displayed

can be used to show knowledge by t he defe ndan t : "Pande ring" inclu des more
(5) (a) Except as provided under par's .. (b) to (e), any person than active solicitation t hrough advertising. Onto v State, 55 W (2d) 1 61, 197

violating sub.. (3) or (4) is subject to a Class A forfeiture,, NW (2d) X63° , . ;
Sufficien cy ofobscenity compl aint and correctness of ju ry instructions dis-

(b) If the person violating sub ., (3) or, (4) has one prior cussed . . State v .. Simpson, 56 w (2d) 27, 201 NW (2d) 558
conviction under this section, the person is guilty of a Class A see note to sss oi, citing State v . Sehneider, 60 W (2 d) 56:3, 211 NW (2d)

630.
misdemeanor . Sub. . ( I ) (a) is unconstitutiona lly overbroad. State v .. Princess Cinema of

.(c) I f the person violating sub . (3) or, (4) has 2 of- more prior Milwaukee, . 96 w (2d) 646, 292 NW (2d) 807 (1980)
convictions under this section, the person is guilty of a Class Federal constitution does not mandatee that juries be instructed to apply

sta ndazds'of hyp othetical statewide community . .Tenkins v . Georgia, 4 1 8 US
Dfelony, 153.
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Th is section, which proscribes the sale of materials which are "lewd , ob-
scene or indecent" but does not specifically define sexual conduct prohibited,
does notmeet the constitutionally req uired stan dard ofprovidi ng fair notice to
a dealer insuch materials that his public and commercial activities might bring
prosecution. . Amato v Divine, 496 F (2d)441 .

Sub.. (1) (a) meets First Amendment standards and is not unconstitutionally
vague . Amato v Divine, 558 F (2d) 364.

A motion picture can not be seized with out prior adversary hearing. . D etco,
Inc . v. Neelen, 356 F Supp. 289 :

Order temporarily restraining state from enforcing the statute would not be
vacated in light of U .S Supreme Court's Mi l ler decision o n obscenity, since
the pro bability th at the express wording of'this statute would be he ld un consti-
tutional was in. fact greater after Miller„and its specificity requirement, t han
before„ Detco, Inc . v., McCann, 365 F Supp . 176,
Th is statute as construed prior toMay 8, 7974 , was unconstitutiona l Prose-

cutions under this statute for conduct occurring prior to such date are u ncon-
stitu t ional as vio l ative of d ue process requirements of "fair notice ." Detco,
Inc. v. McCann, 380 F Supp . 1 .366.

This section, as interpreted in State ex rd . Chobot v . Circuit Court, 61 W
(2d) 354, is constitutional. . Castle News Co . v. Cahill, 461 F' Supp . 174 (1978) . .
From U l ysses to Pormoy: A pornography primer, Eich, 53 MLR 155 .

944 .23 Making lewd , obscene or indecent drawings .
Whoever makes any lewd, obscene or indecent drawing or
writing in public or in a public place is guilty of a Class C
misdemeanor .,
Histo ry: . 1977 c. . 173 .. .

944.25 Exposing minors to harmful materials .
NOTE : This sec tion was rep e aled by, 1997 Wis. Act 332 , eff: 7-1-89. Prior to

that date, it reads:
"944.?S EXPOSING MINORS TO HARMFUL MATERIALS. (1) Defi-

nitions. In this sec tion :"
(a) `Harmful material' mean s:
1. Any picture, photograph, drawing, sc ulpture, motion p icture film , or simi-

laf visual representation or image of a per son or portion of the human body which
depicts nudity, sexual conduct or sadomas ochistic abuse, and which is harmful to
minors, or

2. Any book, pampWet, magazine, printed matter however reproduced , or
sound recording which contains any matter enumerated in su6d . 1, or explicit and
detailed verbal descriptions or narrative accounts of sex ual excitement , se xual
conduct or sadomasochistic abuse, and which, taken as a whole , is harmful to
minors.

(b) 'Harmful to minors' means that quality of any descr iption or repre senta-
tion, in whatever form, ofnudity, sex ual conduct, sexual excitement, or sadomas-
ochistic' abase;,.when it:

1. Predominantly appeals to the prurient, shameful or morbid interest of mi-
nors; and

2. Is patently offensive to prevailing s t andards in the adult community as a
whole with re spect to what is suitable material for minor s; and

3. Is utterly without redeeming social importance for, minors .
(c) `Knowledge of the minor's age ' means :
1 . Knowledge or information that the person is a minor, or
2. Reason to know, or a belief or ground for belief which warrants further

inspection or inquiry of the age of the minor.
(d) ` Knowledge o f the nature of the material ' means:
1 . Knowledge of the character and content of any materi al described h erein,

of,
2. Knowled ge or inform ation that the material described herein has been a d-

judged to be harmful to minors in a proceeding instituted under s ubs (2) or (10), or
is the subject of a pending proceeding instituted under anon (2) or (10).

(e) 'Minor' means any person under the age of 18 years.
(f) `Nudit y'm e ans the showing of the human male or female genitals, pubic

a rea or buttoc ks with less than a full opaque covering, or the showin g of the
female breast with less than a fully opaque coverin g of any po rtion thereof below
the top of the nipple, or the depiction of covered' male genitals in a discernibly
turgid state.

(g) ` Person' means any individual, partnership, firm, ass ociation, corporation
or other legal entity.

(h) 'Sadomasochistic abuse'means flagellation or torture by or upon a person
clad in undergarments, a mask or bizarre costume, or the condition of being fet-
tered, bound or otherwise physically restrained on the part of one so clothed .

(i) `Sexual conduct' means acts of masturbation, homosexuality , s exual inter-
course orphysical contact with a person's clothed or unclothed genitals, pubic
area, buttocks`oi; if such person is a female, . breast .

(j) 'Sexual excitement' means the condition of human male or female genitals
when in a state of sexual stimulation or arousal.

(2) Commencement of civil proceeding. Whenever the attorney general or a
di strict attorney has reasonable cause to believe that any per son is engaged in
selling or exhibiting harmful material to minors, or may become engaged in sell-
ing orexhibiting ,hanmfut materisl :to minors, the attorney general or the district
attorney for the county in which such material is offered for sale or exhibition
shall institute an action in the circuit court for that count y fog adjudication of the
question of whether such material i s harmful to minors.

(3) Filing and form of complaint. The action under sub. (2) shall be com-
menced by the filing of a complaint to which shall be attached as an exhibit a true
copy of the allegedly harmful material. Thee complaint shall:

(a) Be directed against such material by name or description;
(b) Allege that such material is harmful to minors;
(c) Designate as respondents and list the names and addre sses, if known , of

any person in this state preparing, selling or, commercially distributing or exhibit-
ing such material to minor s, or giving away or offering to give away such material
to minors, or poss essing such materi al with the apparent intent to sell or commer-
cially distribute or give away or offer to give away such material to minors;

(d) Seek, an adjudication that such material is harmful to minors; and
(e) Seek a permanent injunction against any respondent prohibiting him from

selling, commerci ally distributing or exhibi ting or gi ving away such material to
minors or from permitting minors to inspect such material.

(4) Examination by the court. (a) Upon the fil i ng of the complaint des cribed in
su b. (3~ the attorney general or the district attorn ey shall present the same, to-
gether, with the material attached thereto, as soon as practicable to the court for
its examination and reading.

(b) If after s uch examination and reading the court finds no p robable cause to
believe such ' material to be harmful to minors, the court shall cau s e an endorse-
went to that effect to be placed and dated upon the complaint and shall thereupon
dismiss the action .

(c) If after su ch examination and reading the court finds probable cause to
believe such material to be harmful to minors, the court shall cause an endorse-
ment to that effect to be placed and dated upon the complaint whereupon it shall
be the respon sibility of the attorney general or the district attorney, promptly to
request the clerk of the cou rt to iss ue summons and to copy such endorsemen t
upon such number of duplicates of such complaint as are needed for th e service of
summons, to each copy of which summons shall be attached a copy of such com-
plaint as so endorsed . Service of such summon s and endorsed complaint shall be
made upon the res pond ents thereto in any manner provide d by law.

~(5) Appearance , answer and tr ial date. (a) On or before the return date speci-
feed i n the summons issued under' sub. (4), or, within 15 days after receiving notice
of the issuance of such summons , the author; publisher or, any person interested in
sendingor causing to be sent, bringing or cau sin g to b e brou ght , into this state for
sale or commercial distribution or exhibition , or any person in thi s state prepar-
ing, selling, exhibiting or commercially distributing, or, posse ssing with intent to
sell or commercially distribute or exhibit, the material exhibited to the endorsed
complaint , may appear and may intervene a s a re spondent and file an answer.

(b) If, after service of summons ha s been effected upon all respondents, no
person appears and files an answer on or before the return date specified in the
summons, the court may forthwith adjudge whether the material so exhibited to
the endorsed complaint is harmful to minors and enter an app ropriate final
judgment .

(c) Upon the expiration of the time for filing, answers by all respondent s, the
court shall, upon its own motion, or upon the application of any party who has
appeare d and filed an answer, set a date for the trial of th e issues joi ned .

(6) Public policy, procedure and evidence . (a) The public policy of this state
requires that all proceedings pre scr ibed in this section, other than criminal ac-
tions under sub. (10), be heard and disposed of with the maximum promptness and
dispatch commensurate with constitutional requirements, including due process,
freedom of the pres s and freedom of s peech. The r ules of civil procedure pertain-
ing to equity ca ses shall be applicable, except as hereinafter provided, to the trial
of the issues framed by the complaint and answers .

(b) Every person appearing and answering shall be entitled, upon request , to a
tri al of any issue with an ad visory jury and the court, with the consent of all
parties, may order a trial of any iss ue with a jury whose verdict s hall have the
same effect a s in cases at law.,

(7) Judgment.. If the court or jury finds the mater ial exhibited to the complaint
not to be harmful to minors, the court shall enter judgment accordingly and shall
dismiss the complaint. If t he court or jur y finds the materi al exhibited to the
complaint to be harmful to minors, the court shall enter judgment to such effect
and may, in such judgment or in subs equent orders of enforcement thereof, en ter a
permanent injunction against any respondent prohibiting him from selling , com-
mercially distributing or giving away such material to minors or from permitting
minors to inspect such material.

(8) Injunctions. (a) In any action in which an injunction is sought under this
section, any respondent named in the complaint, or any person who become s a
respondent by virtue of inter vention under sub.. (5), shall be entitled to a trial of
the issues within one day after joinder of iss ue, and a decision shall be rendered b y
the court or jury within 2 days of the conclusion of the trial If the issues are being
tried before a jury and the jury is not able to render a decision within 2 days of the
conclusion of the trial, then notwithstanding any other provision of this section,
the jury shall be dismiss ed and a decision shall be rendered by the court within 2
days of the conclusion of the trial .

(b) No preliminary injunction shall be i ssue d without at least 2 da ys' notice to
the respondents .

(c) If the court, under sub. (4), finds probable cause to believe the exhibited
material to be harmful to minor s, and so endorses the complaint, the court ma y,
upon :the motion of the attorney generall or the di strict attorney, issue a tempo-
rary restraining order agains t an y respondent prohibiting him or h er from selling,
commercially distributing or exhibiting or giving away the materi al to minors or
from permitting minors to in s pect the material , No temporary restraining order '
may be granted without notice to the respondents unless it clearly appears from
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944.25 CRIMES-SEXUAL MORALITY

specific facts shown by affi davit or by the verified complaint that one or more of
the respondents a re engaged in the sale or, exhibition of harmful material to mi-
nors and that immed i ate and irreparable injury to th emorals and general welfare
of minors in this state will result b efore notice can be served and a h e aring had
thereon . Every temporary restrainin g o rd er shall be endorsed with th e date and
hour of issuance; shall b e file d forthwith i n the clerk's office and entered of
record; shall defi ne the injury a nd s tate why it is irreparable andd why the order
was granted without notice; and shall expi re by its own terms with in such time
after entry, not to exceed 3 days, a s the court fixes unl ess within the time so fixed
the responden tagai nst whom thee order is directed consents that it may be ex-
te nded for a lon ger period. If a;restraining, order, is granted without noti ce, a
motion forr a preliminary injunct ion shall b e set down for hearing within 2 days
afterr the granting of We .order aod shall be givenn preference. When the motion
comes on for hearing, the attorney general or the district attorney shall pro ceed
with the application for a preliminary injunction and , if he or she do es not do so,
the court shall dissolve the temporary restraining order.

r (9) Contempt. Any respondent, or an y officer, agent, se rvant, employe or at-
torney of such respond e nt, or any person in act ive concert or participation by
contract or arrangem e nt with such respondent, who receives, actual notice, by
personal service or otherwise, of any injunction or restraining order entered under
sub. (7) or (8), and who diso beys any of the provisions thereof, shall be guilty of
contempt of court and upon conviction is guilty of a Class A misdemeanor.

( 10) Criminal provi s ions concernin g regular sales of harmful material to mi-
nors. (a) Subject to par. (b), no, person with knowledge of the nature ofthe mate-
rial; and with knowledgee off the minor's age, may sell, exhibit or loan for mone-
tary considera tion to a minor any material which is harmful to minors. Upon
convic tion th ere of such p erson is gu i lty of a Class A misdemeanor .

(b) No c riminal pro ceeding shall be commence d aga ins t any person purs uant
to par . (a) unless, prior to the sale or loan which is the subject of such proceeding,
such p erson:

1 . . Had written notice from thee attorney general or the di strict attorney that
the material which is ;the subject of s uch proceedinghas been adjudged harmful to
minors under su b. (7) or (10), or

2 .. Has been subject to an order entered under sub. (7) prohibiting such person
from selling, commercially distributing or exhibitin g or givingaway to minors, or
from permitting minors to inspect the har mful material which is,the subject of
s uchh crim inal proceeding, oranyy other; harmfull material.

(Il ) Defenses, and exce ptions. No, person sha ll be gui lty of contempt unde r
s ub . (9) or shall e subjec t to prosecution under thi s section:"

(a) Forr any sale or ex hibition to a minor where such pers on had reasonable
c ause to b elieve that the minor involved was 18 years old or more, and such m inor
exhibited to such p e rson a draft c ard, driver's license, birth certific ate or other
official or apparently official do cum ent purporting to establish that suchh minor
was 18 years old or more;

(b) For any sale or exhibition where a minor i s accompanied by a parent or,
guardian, or accompanied by an adult and such person has no reason to suspect
that the adult accompanying the minor is not the mi nor's parent or guardian ;

(c) Where such p erson is a bona fid e sc ho ol, muse um or public library or is
acting, in his capacity as an employe of such org aniz ation or a s a retail outlet
affi liated with and serving the ed uca tional purposes ofsuch organization .

(12) Extradit ion . If any person is convicted of contempt und er sub. (9) or
convicted under sub. ( 10) and cannot be found in this ,state, the governor or any
person performing the functions ofgovernorby authority of the law, s hall, unless
such person shall have appealed from the judgment of contempt or conviction and
such appeal ha s not been finally determined, demand his extrad ition from the
executive authority of the state in which su c h person is found."

PROSTITUTION.

944.30 Prost i tution. Any person who intentionally does any
of the following is guilty of a Class A misdemeanor' :

( 1 ) Has or offers to have or requests to have nonmarital
sexual intercourse for any thing of value .

(2) Commits or offers to commit or requests to commit an
act of sexual gratification, in public or in private, involving
the sex organ of one person and the mouth or' anus of another,
for any thing of value,

(3) Is an inmate of a place of prostitution .
(4) Masturbates a,person or offers to masturbate a person

or requests to be masturbated by a person for any thing of
value.

(5) Commits or offers to commit or requests to commit an
act of sexual contact for any thing of value .

History: 1977 c . 173 ; 1979 c.. 221 ; 1983 a. . 17.
See note to Art'. I, sec 1, citing State v. Johnson, '74 W (2d) 169,' 246 NW

(2d) 50.3
See note to 939 30, citing Sears v, State, 94 W (2d) 128, 28'7 NW (2d) 785

(1980) .
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944.31. Patronizing prostitutes. Any person who enters or,
remains in any place of prostitution with intent to have
nonmarital sexual intercourse or to commit an act of sexual
gratification,, in public or in private, involving the sex organ
of one person and the mouth or anus of another, masturba-
tion or sexual contact with a prostitute is guilty of a Class A
misdemeanor.

History:. . 1977 o-, 173; 1979 c,. 221 ; 1983 a. 17..

944.32' Soliciting prostitutes. Except as provided underr s ..
948.08, whoever intentionally solicits : or causes any person to
practice prostitution or establishes any person in a place of
prostitution is guilty of a Class D felony .

His tory:. 1977 c . 173; 1987 a . 332 .
NOTE: This section i s shown as amended by 1987 Wis. Act 332, eff. 77-1-89.

Prior to that date, it reads:
11944.32 SOLICITING PROSTITUTES. Whoever intentionally solicits or

causes any personn to practice prostitution or establ ishes any pers on in a - place of
prostitution is guilty of a Class D felony. If the p erson is under the age of 18, the
defendant i s guilty of a Class C felony."

This section is not unconstitutionally vague or overbroad and its penalty is
not disproportionate . State v.. .Johnson, 108 W (2d) 703, 324 NW (2d) 447 (Ct .
App . 1 9 82) . .
Monetary gai n is n o t elem ent of crime,, S tate v . Huff, 123 W (2d) 39'7; 367

NW (2d) 226 (Ct. App .. 1985) ..

944 .33 Pandering. (1) Whoever does any of the following is
guilty of a Class A misdemeanor:

(a) Solicits another to have nonmarital sexual intercourse
or to commit an act of sexual gratification, in public, or in
private,, involving the sex organ of one person and the mouth
or, anus of another, masturbation or sexual contact with a
person the solicitor knows is a prostitute ; or

(b), With intentt to facilitate another in having nonmarital
intercourse or committing .an act of sexual gratification, in
public or in private, involving the sex organ of one person and
the mouth or anus of another, masturbation or, sexual contact
with. a prostitute, directs or, transports . the ., person to a
prostitute or directs or transports a prostitute to the person .

(2) If the person received compensation from the earnings
of the prostitute, such person is guilty of a Class C felony .

(3) In a prosecution under this section, it is competent for
the state to prove other similar acts, by the accused for the
purpose of showing his intent and disposition .

History : 1977 c . 173; 1979 c . 221, .355; :,198 .3 a . . 17

944.34 Keeping place of prostitution . Whoever intention-
ally does any of the following is guilty of a Class D felony:

(1) Keeps a place' of prostitution ; or
(2) Grants the use or allows the continued use of a place as

a place of prostitution . . ;
History: , 1977 c 17.3 .
C o nvictio n under (2) requires proof that defendant h as authority to exclud e

those engaging in prostitution from use of place for prohibited acts . Shillcutt
v.. State, 74 W (2d) 642 ; 247 NW (2d) 694

Under (2), "giants the use" requires the prosecution to prove a single af-
firmative approval of the use of the premises as a place of prostitution, while
"allows the continued use of" requires proof of intentional but passive acqui-
escence : or tolerationn of such use on more-than-one :occasion. Johnson v . .
State, 76 W (2d) 672, 251 NW (2d) 834,

944 .36 Solicitation of drinks prohibited. Any licensee, per-
mittee or bartender of axetail alcohol beverage establishment
covered by a license or permit issued under, ch . 125 who
permits an entertainer or employe `to solicit' a drink of any
alcohol beverage, as defined ins 125 .02 (1), or any other
drink from a customer, oon,:the premises ; or, any entertainer, or,
employe who solicits such drinks from any customer, is guilty
of a Class B misdemeanor .

History :- 19'75`c . .39 s . . 675x; 1975 c 199; Stats . 1975 s. . 944.36; 1977 c . 173 ;
]981.c 79'.

Legislative Council Note, 1981r The amendmen t to s. 944 .36 reflects the
combining of s .. 66,054 and ch;, 176 into one chapter, ch, 125, and the definition
of `,`,alcohol beverage" in that chapter'.. [ Bill .300-A]
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