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903.01 PRESUMPTIONS

91-92 Wis. Stats. 4862

CHAPTER 903
EVIDENCE — PRESUMPTIONS

90301  Presumptions in general

903.03 Presumptions in criminal cases.

NOTE: Extensive comments by the Judicial Council Committee and the Fed-
eral Advisory Committee are printed with chs. 901 to 911 in 59 W (2d). The court
did not adopt the comments but ordered them prmted with the rules. for informa-

tion purposes.

903.01 Presumptions in‘general. Except as provided by
statute, a presumption recognized at common law or created
by statute, mc]udmg statutory provisions that certain. basic
facts-are prima facie evidence of other facts, 1mposes onthe
party felying on the presumption the burden of proving the
basic facts, but once the basic facts are found to exist the
presumption imposes on the party against whom it is directed
the burden' of proving that the nonexistence of the presumed
fact is more probable than its existence.
‘History: Sup. Ct. Order, 59 W (2d) R41.-
(2d)si§ note to 856. 13, citing in're Estate of Malnar, 73 w (2d) 192 243 NW

This section does not apply to presuniption:in favorof t:avelmg employes
under:102.03 (1) (f) Goranson v. DILHR, 94 W (2d) 537, 289 NW. (2d) 270
)‘

(1980

903.03 ’Presumptions in criminal c'ases.'(1) SCOPEH Except
as otherwise provided by statute, in criminal cases, presump-
tions against an accused, ‘recognized- at common law or
created by statute, including statutory provisions that certain
facts are:prima facie evidence of otherfacts or of guilt, ‘are
governed by this rule.

(2) SuBMISSION TO JURY. The judge is not authorized to
direct the jury to find a presumed fact agamst the accused.

When the presumed fact establishes guilt or'is an element of
the offense or negatives a defense, the judge may submit the

questlon of guilt or of the existence of the presumed fact to
the jury, if, but only if, a reasonable juror on the evidence as a
whole, including the evidence of the basxc facts, could find
guilt or the presumed fact beyond a reasonable doubt. When
the presumed fact has a lesser effect, its existence may be
submitted to the jury if the basic facts are supported by
substantial evidence, or are otherwise established, unless the
ev1dence asa whole negatlves the ex:stence of the presumed
fact.

3) INSTRUCTING THE JURY. Whenever the exlstence of a
presumed fact against the accused is submitted to the jury, the
judge shall glve an mstruct:on that the law declazes that the

jury may regard the basic facts as sufficient evidence of the

presumed fact but does not require it to do so. In addition, if
the presumed fact establishes guilt or is an element of the

- offense or negatives a defense, the judge shall instruct the jury

that its existence must, on all the ev1dence, be pr oved beyond

a reasonable doubt.

History: Sup Ct Order, 59 W (2d) R56.

Presumptions in criminal cases discussed. Genova v. State, 91 W (2d) 595,
283 NW:(2d) 483 (Ct. App. 1979)

. Instructions on intent created mandatory rebuttable _presumption which
shifted burden of production to defendant, but not burdén of persuasnon‘
Muller v. State, 94.-W (2d) 450, 289-NW (2d) 570 (1980).

Instruction to jury improperly placed upon accused burden of proving lack
of intent to kill. State v. Schulz; 102 W (2d) 423, 307 NW (2d) 151°(1981):

gee note to 346, 63 citing State v Vick, 104 W (2d) 678, 312 NW (2d) 489.
(1981)

Instruction on intoxication defense did not shift burden of proof'to defend—-
ant. State v. Hedstrom, 108 W (2d) 532, 322 NW (2d) 513 (Ct App. 1982).

Jury inistructions ori intoxication defense, viewed as a whole, did not imper-
missibly shift burden of persuasion on issue of intent to defendant.. Barrera:v.
State, 109 W (2d) 324, 325 NW (2d) 722 (1982).

See note to 940 09, citing State v. Calbaxosal 122 W (2d) 587 363 NW (2d)
574:(1985)."

-Instruction which required jury to fmd presumed fact necessary for convnc-
tion violated (3) and was not haxmless error.. State v Dyess, 124 W (2d) 525
370'NW (2d) 222 (1985).

Sandstrom error was harmless. State v Zelenka, 130 W (2d) 34, 387 NW*
(2d) 55 (1986).

In case in which mtem is e]ement of crime charged jury mstrucuon the
law. ptesumes that a person intends the ordinary consequences of his volumary
acts,” unconstitutionally relieves state from proving every.element. Sandstrom
v. Montana, 442 US 510 (1979)

Instructional error under Sandstrom can never be harmless. Connectncut V.
Johnson, 460 US 73:(1983),

Sandstrom erfor wasn’t harmless Francis v annkhn 471:US 307 (1985)

Harmless error rule apphed in case mvolvmg Sandstxom v1olatlon Rose v.
Clark, 478 US: 570 (1986)::

Prosecutot’s argument to ]uly that man mtends natural and probable con-
sequences of”his intentional acts™ did not prejudlce accused Mattes v ‘Gag-
nion, 700 F (2d) 1096 (1983). - . .

- Permissive intent instruction was 1anonal asaid tojuryin welghmg circums’
stantial evidence of intent Lampkms v. Gagnon, 710°F (2d) 374:(1983)

Instluctlon to jury that law presumes person intends all natural, probable,
and usual consequences of his deliberate acts where there are no circumstances
to rebut presumption unconstitutionally shifted burden of proof to defendant.
Dx%%(e v. Wis. Department .of Health and Social Services; 483 F Supp. 783
(1980). :

Presumptive intent jury instructions. after Sandstrom 1980 WLR 366.

After Sandstrom: The constitutionality of presumpuons that shlft the bur-
den of production. 1981 WLR 519:

Restricting the admission of psychlatnc testlmony on a defendant’s mental
state: Wxsconsm s Steel curtain. 1981. WLR 733.
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