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SUBCHAPTER 1
GENERAL PROVISIONS

227.01 Definitions. In this chapter:

(1) “Agency” means a board, commission, committee,
department or officer in the state government, except the gover-
nor, a district attorney or a military or judicial officer. =~

(2) “Code”, when used without further modification, means
the Wisconsin administrative code under s. 35.93.

(3) “Contested case” means an agency pxoceedmg in which
the assertion by one party of any substantial interest is denied or
controverted by another party and in which, after a hearing
required by. law, a substantial interest of a party is determined or

adversely affected by a decision or order. There are 3 classes of

contested cases as follows: _

(a) A*“class 1 proceeding” is a- pIoceedmg in which an agency
acts under standards conferring substantial discretionary author-
ity upon it. “Class 1 proceedings” include rate making, price set-
ting, the grantmg of a certificate of convenience and necessity, the
makmg, review .or equahzatxon of tax assessments and the grant-
ing or denial of a license.

(b) A “class2 proceedmg” isa proceedmg in which an agency
determines whether to impose a sanction or penalty against a
party. “Ciass 2 proceedings” inciude the suspension or revocation

of or refusal to renew a license because of an alleged violation of

law. . Any proceeding which could be construed to be both a class

landaclass2 ptoceedmg shall be treated as a class 2 proceeding..

(c) A “class 3 proceeding” is any contested case not included
in ¢lass 1 or class 2.

(4). “Hearing examiner” means a person designated under s.
22743 or 227.46 (1) to preside over a contested case.

. {B). “License” includes all or any part of an agency permit, cer-
tlﬁcate, approval; registration, charter.or similar form of permis-

sion required by law, except a motor vehicle operator’s license.

issued under ch. 343, a vehicle registration certificate issued under
ch. 341, alicense required primarily for revenue purposes, a hunt-

ing or fishing approval or a similar license where issuance is
merely a ministerial act.

(6) “Llcensmg” means an agency process relatmg tothe grant-
ing, denial, renewal, revocation, suspension, annulment, with-
drawal or amendment of a license.

(7) “Official of the agency” means a secretary, commissioner
or member of a board of an agency. '

(8) “Party” means a person or agency named or admitted as a.
party in a contested case. |

(9) “Person aggrieved” means a person or agency whose sub-
stantial interests are adversely affected by.a determination of an
agency.

(10) “Proposed rule” means all or any pa:t of an agency’s pro-
posal to promulgate a rule.

(11) “Register” means the Wisconsin admlmstratlve reg1ster
under s. 35.93.

(12), “Revisor” means the revisor.of statutes.

(13) “Rule” meansa regulation, standard, statement of policy
or general order of general application which has the effect of law
and which is issued by an agency to implement, mterptet or make
specific legislation enforced or administered by the agency or to
govern the organization or procedure of the agency. “Rule” does
not include; and s:227.10 does not apply to; any action or inaction
of an agency, whether it would otherw1se meet the defmmon
under this subsection, which:

(a) Concerns the internal management of an agency and does
not affect private rights or interests. : \

(b) Is a decision or order in a contested case.

(c) Is an order directed to a specifically named person or to a
group of specifically named persons that does not constitute a gen-
eral class; and which is served on the person or persons to whom
itis directed by the appropriate means applicable to the order. The
fact that a named person serves a group of unnamed persons that
will also be affected does not make an order a rule.

(d) Relates to the use of highways and is-made known to the
public by means of signs or signals.
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(e) Relates to the construction or maintenance of highways or
bridges, except as provided in ss. 84.11 (1r) and 85.025.

(f) Relates to the curriculum of, admission to or graduation

from a public educational institution, as determined by each insti-

tution.

(8) Relates to the use of facilities of a public library

(h) Prorates or establishes priority schedules for state pay-
ments under s. 16.53 (10) (a) or temporarily reallocates state mon-
eys under s. 20.002 (11).

(i) Relates to military ot naval affairs.
(i) Relates to the form and content of reports, records or

accounts of a state county or municipal ofﬁcer institution or’

agency.

(k) Relates to expenditures by a state agency, the purchase of

materials, equipment or supplies by or for a state agency, or print-
ing or duplicating of materials for a state agency.

(L) Establishes personnel standards, job classifications or sal-
ary ranges for state, county or municipal employes in the classi-
fied civil service. :

_(m) Determines water levels.

(n) Fixes or approves rates, prices or charges, unless a statute
specifically requires them to be fixed or approved by rule.

(0) Determines the valuation of securities held by an insurer.

(p) Is astatistical planrelating to the administration of rate 1eg-
ulation laws under ch. 625 or 626.

(q) Is a form the content or substantive requirements of which
are prescribed by a rule or a statute.

@) Isa pamphlét or other explanatory material that is not
intended or designed as interpretation of legislation enforced ot
administered by an agency, but which is merely mformatlonal in
nature,

(s) Prescribes or relates to a uniform system of accounts for any

person, including a municipality, that is regulated by the office of

the commissioner of railroads or the public service commission.
(t) Ascertains and determines prevailing hours of labor, wage

rates and truck rental rates under s. 103.50 and prevailing wage

rates and hours of labor under s. 103.49, except that any action or

inaction which ascertains and determines prevailing hours of

labor, wage rates and truck rental rates under ss. 103.49 and
103.50 is subject to judicial review under s. 227 40.
(u) Relates to computmg or publishing the number of nursing
.home beds to be added in each health planmng area under s.
150.33 (1). :
(um), Lists over—the—counter drugs covered by medical assist-
ance under 5.49.46 (2) (b) 6. 1.

(v) Establishes procedures used for the determination of

allocations as charges to agencies under s. 20.865 (1) (f) or (fm).

(w) Establishes rates for the use of a personal automobile
under s.20.916 (4) (a).

x) Establishes rental policies for state—owned housing under
s. 16.004 (8). : » ‘

(y) Prescribes measures to minimize the adverse environmen-
tal impact of bridge and highway construction and maintenance.

(yg) Reiates to standards for memorial highway designations
authorized under s.:84.1045

(vj) Relates to standards for memorial highway designations
authorized under s. 84.1042. . ‘

(yk) Relates to standards for memorial highway designations
authorized under s.-84.1038. ,

(ym) Establishes conditions for a waiver to allow the burning
of brush or other woody material under s. 159.07 (7) (e).

(z) Defines or lists nonattainment areas under s. 144.371.

(za) Is'a manual prepared under s 227.15 (7) to provide agen-
cies with information on drafting, promulgatlon and legislative
review of rules
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(zb) Establishes a list of substances in groundwater and their
categories under s. 160.05.

(zc) Establishes an inventory or a hazard ranking under s.
144.442.

(zd). Establishes pxocedures for oil inspection fee collection

‘ undet 8. 168.12.

(ze) Relates to estabhshmg features of and procedures for lot-
tery games, under s. 565.27 (1). ,

(zf) Establishes the list of properties on the state register of his-
toric places under s. 44.36 or the list of locally designated historic
places under s. 44.45. ‘

(zg) Designates under s. 30.41 the lower Wisconsin state river-
way. :

(zh) Implements the standard for the lower Wlsconsm stateriv-
erway as required under's. 30.455 (2) (c).

(zi) Lists responsible units, as defined ins.. 159.01 (9), and out—
of-state units, as defined in 5. 159.01 (5), w1th an effective recycl-
ing program under s. 159.11 (3).

(zj) Establishes continuing educational requirements for real
estate brokers and salespersons under s. 452.05 (1) (d).

(zk) Establishes guidelines under s. 101.38 (2), (4) or (6) for
the Wisconsin service corps program under s. 101.38.

(zn) Establishes criteria and standards for certifying instruc-
tors for the trapper education program.

(zp) Establishes water quality objectives for pnonty water-
sheds or priority lakes under s. 144.25 (4) (dm). _

(zq). Designates the Kickapoo valley reserve unders. 16.21 (2).

(14) “Working day” means any day except Saturday, Sunday
and holidays designated in s. 230.35 (4) (a).

History: 1985 a. 182; 1987 a. 27, 119, 395,399, 403; 1989 a 31, 56, 335, 341;
1991 a. 39, 254, 269, 309 315; 1993 a 16 123 237 349 364, 419, 442 481, 491

Proceeding for incorporation of village is not.a “contested case” under sub. (3)
Westring v James, 71 W (2d) 462, 238 NW (2d) 695.

Flood plain zoning ordinance adopted by DNR under s. 87 30 (1) was “rule” under
;0222(71(9)1 )Citizens for Sensible Zoning, Inc. v DNR, 90 W (2d) 804, 280 NW (2d)

Discussion of .what constitutes a rule. Terms “rule” and “order” are mutually
exclusive. Wis. Elec. Power Co. v. DNR, 93 W (2d) 222, 287 NW (2d) 113.(1980).

‘Principles of statutory construction apply to construction of rules.-Law Enforce
Stds. Bd. v: Lyndon Station, 101 W (2d) 472, 305 NW (2d) 89 (1981)

,School boards are not “boards” under sub. (1). Racine Unified School Dist v.
Thompson, 107 W (2d) 657, 321 NW (2d) 334 (Ct. App. 1982).

Where a fundamental and well-defined public policy is evidenced by arule, 4 dis-
charge from employment for refusal to violate that rule is actionable Winkelman v.
Beloit Memorial Hospital, 168 W (2d) 12, 483 NW (2d) 211 (1992)

Definition of “rule” under sub, (13) applied Plumbing Apprenticeship Committee
v DILHR, 172 W (2d) 299, 493 NW (2d) 744 (Ct App 1992)

See note to s, 44503, citing 63 Atty. Gen: 154

State does not have jurisdiction to enforce Wisconsin Admxmstxauve Code thh
respect to construction of buildings on Oneida Indian Reservation trustland 58 OAG
91, (1969) withdrawn. 65 Atty Gen. 276

See note to s. 227.44, citing 67 Atty. Gen. 188 ’

Agencies are subject to tule~making procedures in making discretionary choices
even if those choices are based on opinions of attorney. general. Rule~making proce-
dure does not apply whexe opmxon describes what law mandates 68 Atty Gen 363.

227.02- Compllance with other statutes. Compliance
with this chapter does not eliminate the necessity of complymg
with a procedure required by another statute.

History: 1985 a 182,

- Chapter.227 contemplates the hmxted use of civil pxoceduxe statutes which do not
conflict with ch. 227, Wagner v. State Medical Examining Board; 181 W (2d) 633,
511 NW (2d) 874 (1994) :

227 03 Application of this chapter. (1) This chapter
appliés to cases arising'under ss. 76.38, 76.39 and 76.48.

(2) Except as provided in's: 108.105, only the provisions of
this chapter relating to.rules are applicable to matters.atising out
of 5. 66.191, 1981 stats., s. 40.65 (2), 144.445, 303.07 (7) or
303.21 or subch. IT of ch. 107 or'ch. 102, 108 or 949.

(3) ‘Any provision of 5. 227,42, 227.44 or 227.49 that is incon-
sistent with a requirement of title 45 of the code of federal regula-
tions'does not apply to hearings held under ch. 49,

(3m) (a)" This chapter does not apply to proceedings before
the department of industry, labor and human relations relating to
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housing discrimination under s. 101.22 (1) to (8), except as pro-
vided in s. 101.22 (6)

(b) Only the provisions of this chapter relating to rules are

applicable to matters arising out of protection against discrimina-
tion in a public place of accommodation or amusement under s.
101.22 (9) and (10). ‘
.-(4) The provisions of this chapter relating to contested cases
do not apply to proceedings involving the revocation of aftercare
supervision under s. 48.357 (5) or 48.366 (5) or corrective sanc-
tions supervision under s. 48.357 (5), the revocation of parole or
probation, the grant of probation, prison discipline, mandatory
release under s.-302.11 or any other proceeding involving the care
and treatmerit of a resident or an inmate of a correctional institu-
tion. . :

NOTE: Sub. (4) is amended eff. 12-1-95 by 1993 Wis. Act 377 to.read:

(4) The provisions of this chapter relating to contested cases do not apply to
proceedingsinvolving the revocation of aftercare supervision under s. 48.357 (5)
or 48.366(5) or corrective sanctions supervision under s. 48.357 (5) or youthful
offender supervision under s. 48,537 (4), the revocation of parole or probation,
the grant of probation, prison discipline, mandatory release under s. 302.11 or
any other proceeding involving the care and treatment of a resident or aninmate
of a correctional institution, By

(5) This chapter does not apply to proceedings-of the claims
board, except as provided in ss. 775.05 (5), 775.06 (7) and 775.11
. ~ &

(6) Orders of the elections board under s. 506 (6) are not sub-
jeet to this chapter. :

(7) Except as provided in s. 230.44 (4) (bm), this chapter does
not apply to proceedings before the personnel commission in mat-
ters that are arbitrated in accordance with s. 230.44 (4) (bm).

- (8) This chapter does not apply to determinations made by the
secretary of administration or the secretary of revenue under s.
229.50 (1).

History: 1985-a. 182; 1989 2. 31; 1991 a 32,295;:1993 a. 16, 263, 377

SUBCHAPTER II
ADMINISTRATIVE RULES

227.10 Statements of policy and interpretations of
law; discrimination prohibited. (1) Each agency shall pro-
mulgate as a rule each statement of general policy and each intet-
pretation.of a statute which it specifically adopts to govern its
enforcement or administration of that statute. A statement of pol-
icy or aninterpretation of a statute made in the decision of a con-
tested case, in a private letter ruling under s. 73.035 or in an agency
decision upon or disposition of a particular matter as applied to a
specific set of facts does not render it-a rule or constitute specific
adoption of a rule'and is not required to be promulgated as a rule.

““(2)* No agency may promulgate a rule which conflicts with
statelaw. 0 v s

'(3) (2). No rule, either by its terms or in its application, may
discriminate for or against any person by reason of sex, race,
creed, color; sexual orientation, national origin or ancestry.

(b) A rule may discriminate for or against a person by reason

- of physical condition or developmental disability as defined in s
51.01:(5)-only if it is strictly necessary to a function of the agency
and'is supported by data demonstrating that necessity.

" (c) Each'person affected by a rule is entitled to the same bene-
fits and ‘is subject to the same obligations as any other person
urider the same or similar circumstances. '

(d) No tule may use any term removed from the statutes by
chapter 83, laws of 1977. ‘

{¢) Nothing in this subsection prohibits the administrator of the
division of merit recruitment and selection in the department of
employment relations from promulgating rules relating to
expanded certification under s. 23025 (In). =~

History: 1985 a. 182; 1987 2. 399 '

" Agency’s revised interpretation of statute constituted administrative rule-making
under's. 227.01 (4), 1973 stats. [now s 227.10] and declaratory relief under s 227.40

ADMINISTRATIVE PROCEDURE 227.114

was accordingly proper. Discussion of what constitutes arule Schoolway Trans Co.
v. Div. of Motor Vehicles, 72 W (2d) 223, 240 NW (2d) 403

Memorandum announcing general policies and $pecific criteria governing all deci-
sions on good time for mandatory release parole violations was “rule” and should
have been promulgated properly State exrel Cliftonv. Young, 133 W (2d) 193,394
NW (2d) 769 (Ct A?p‘ 1986)

227.11 Extent to which chapter confers rule—
making authority. (1) Except as expressly provided, this
chapter does not confer rule-making authority upon or augment
the rule-making authority of any agency.

(2) Rule-making authority is expressly conferred as follows:

(a) Each agency may promulgate rules interpreting the provi-
sions of any statute enforced or administered by it, if the agency
considers it necessary to effectuate the purpose of the statute, but
arule is not valid if it exceeds the bounds of correct interpretation

(b) Each agency may prescribe forms and procedures in con-
nection with any statute enforced or administered by it, if the
agency considers it necessary to effectuate the purpose of the stat-
ute, but this paragraph does not anthorize the imposition of a sub-
stantive requirement in connection with a form or procedure.

(c) Each agency authorized to exercise discretion in deciding
individual cases may formalize the general policies evolving from
its decisions by promulgating the policies as rules which the
agency shall follow until they are amended or repealed. A rule
promulgated in accordance with this paragraph is valid only to the
extent that the agency has discretion to base an individual decision
on the policy expressed in the rule..

(d) An agency may promulgate rules implementing or inter-
preting a statute that it will enforce or administer after publication
of the statute but prior to the statute’s effective date. ‘A rule pro-
mulgated under this paragraph may not take effect prior to the
effective date of the statute that it implements or interprets.

.(e) An-agency may not inform a member of the public in writ-
ing that a rule is or will be in effect unless the rule has been filed
under s. 227.20 or unless the member of the public requests that
information. . .

History: 1985 a 182; 1991 a. 209

Designer Section of the Examining Board of Architects, Professional Engineers,
Designers and Land Surveyors does not have rulemaking authority. 74 Atty Gen.
200. - )

227.114 - Rule making; considerations for small bus-
iness. (1) (a) In this section, “small business” means a business
entity, including its affiliates, which is independently owned and
operated and not dominant in its field, and which employs fewer
than 25 full-time employes or which has gross annual sales of less
than $2,500,000. For purposes of a specific rule, an agency may
define small business to include more employes or greater gross
annual sales if necessary to adapt the rule to the needs and prob-
lems of small businesses. A “small business” may alsobe defined
in accordance with other standards established by an agency by
rule. S :

_(b) Whenever an agency establishes different standards for the
definitjon of “small business” as authorized in par. (a), the stan-
dards may apply to either a single rule, a set of rules or every rule

.promulgated by the agency. In any rule promulgated by an agency

establishing different standards for the definition of *“small busi-
ness”, the size or segment standards established by the rule shall
be objective and, to the maximum extent feasible, uniform with
size or segment standards previously established by rules of the
agency. : o

(2) When an agency proposes a rule that may have an effect
on small businesses, the agency shall consider each of the follow-
ing methods for reducing the impact of the rule on small busi-
nesses: )

(a) The establishment of less stringent compliance or reporting
requirements for small businesses.

(b) The establishment of less stringent schedules or deadlines
for compliance or reporting requirements for small businesses.

(c) . The consolidation or simplification of compliance or
reporting requirements for small businesses.
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- (@) The establishment of petformance standards for smatl busi-
nesses to teplace design or operational standards required in the
rule,

() The exemption of small businesses from any or all require-
ments of the rule,

-(3) The agency shall incorporate into the proposed rule any of
the methods specified under sub. (2) which it finds to be feasible,
unless doing so would be contrary to the statutory objectives
which are the basis for the proposed rule.

(4)  In addition to the requirements under s. 227.17, the agency
shall provide an opportunity for small businesses to participate in
the. rule-making process, using one or more of the following
thethods:

(a) The inclusion in the notice under's, 227.17 of a statement
that the rule may have an impact on small businesses. ,

(b). The direct notification of any small business that may be
affected by the rule.

(c) The conduct of public heanngs concerning the 1mpact of
the rule on small businesses.

“(d) The use of special hearing prooeduxes to reduce the cost or

complexity of pamc1pat10n in the rule—makmg process by small
businesses.
"~ (5) Prior to'the ndtice xequued under s, 227.17 (1) (a), the
‘agency shall notify the secretary of development and the small
‘business ombudsman clearinghouse that it proposes to promul-
gate a rule that will have an effect on small businesses.

* (6) ‘When an agericy, under s.227.20 (1), files with the revisor
arule that is subject to this section, the agency shall include with
the rule a summary of the analysis prepared under s. 227.19 3
and-a summary of the comments of the legxslatlve standing com-
mittees, if any. If the rulé does not require the analysis unider s.
227.19 (3) (e), the agency shall include with the rule a statement
‘of the reason for the agency’s determination under s. 227.19 (3m)
‘The fevisor shall publish the summaries or the statement in the
register with the rule.

(7) Each agency shall, during the S—year period -beginning
with January 1,:1984, review the current rules of the agency that
were in effect prior to that date and shall consider methods of
reducing their impact on small businesses as provided under sub.
(2)." If any method-appears- feé!s:ble, the agency shall propose an
‘dmendment to the-rule.No review is necessary for any rule that
'i§ repealed during the 5-year period.

(8) This section does not apply to:-

() Rules promulgated under s. 227. 24

()] Rules that do not affect small businesses directly, mclud-
mg, buit not limited to, rules relating to county or municipal admin-
istration of state and federal programs '

Hlstory 1985, 182 )

227.116 Rules to include time period. (1) Each pro-
posed ruile submitted to the legislative council unders. 227.15 that
includes arequirement for a business to obtain a permit, as defined
in's. 560:41 (2), shall specify the-number of business days, calcu-

‘lated beginning on the day a permit application is received, w1thm
which the agency will rev1ew and make a determination on a per-
mit application.

i \2, If any existing tule doea not comply with sub. (1), the
agency that pxomulgated the rule shall submit to the legislative
council a proposed revision of the rule that will bring the rule irito
compliance with sub (1). The legislative council staff’s review

“of the proposed revision is limited to determining whether or not
the agency has-complied with this subsection. ‘

(3) Subsections (1) and (2) do not apply to a rule if the rule, or
a law:under which the rule was promulgated, effective prior to
November 17, 1983, contains a specification of a time period for
review and determination on a permit application.

- (4) If an agency fails to review and make a determination on
a permit application within the time period specified in a rule or
law, for each such failure the agency shall prepare a report and
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submit it to the permit information center within 5 business days
of the last day of the time period specified, setting forth all of the
following:

(a) The name of the person who submitted the permit applica-
tion and the business activity for which the permit is required.

(b) Why the review and determination were not completed
within the specified time period and a specification of the revised
time period within which the review and detemnnatlon will be
completed

(c) How the agency mtends to avoid such faxlut es in the future.

(5) If an'agency fails to review and make a determination on
a'permit application within the time period specified in a rule or
law, upon completion of the review and' determination for that
application, the agency shall notify the permit information center.

(6) (2) An agency’s failure to review and make a determina-
tion on a permit application within the time period specified in a
rule or law does not relieve any person from the obligation to
secure arequired permit nor affect in any way the agency’s author-
ity to interpret the requirements of or grant or deny permits.

(b) If a court finds that an agency failed to review and make
a.determination on a permit application within the time period
specified in a rule or law, that finding shall not constitute grounds
for declaring the agency’s determination invalid.

History: 1985 a.182,332; 1993 a. 52

227.12 Petition for rules. (1) Unless the right to petition
foraruleis restricted by statute to a designated group or unless the
form of procedute for a petition is otherwise prescribed by statute,
a municipality, an association which is representative of a farm,
labor, business or professional group, or any 5 or more persons
having an interest in a rule may petition an agency requesting it to
promulgate a rule.

(2) A petition shall state clearly and concisely:

(a) The substance or nature of the rule making requested.

(b) The reason for the request and the petitioners’ interest in
the requested rule.

(c) A reference to the agency’s authority to promulgate the
requested rule,

(3) Within a reasonable period of time after the teceipt of a
petltlon under this section, an agency shall eithér deny the petition
in writing. or ‘proceed with the requested rule making. If the
agency denies the petition, it shall promptly notify the petitioner
of the denial, including a brief statement of the reason for the
denial. If the agéncy proceeds with the requested rule making, it
shall follow the procedures prescribed in this subchapter.

History: 1985 a. 182

- 227.13 - Advisory committees and informal consul-
tations. An agency may use informal conferences and consulta-
tions to obtain the viewpoint and advice of interested persons with
respect to contemplated rule making. Anagency also may appoint
a committee of experts, interested persons or representatives of
the public to advise it with respect to any contemplated rule mak-
ing. The committee shall have advisory powers only,.

Hlstmy 1985 a 182

22714 Preparatlon of proposed rules. (1) Form AND
STYLE. In preparing a proposed rule, an agency shall adhere sub-
stantiaiiy to the form and styie used by-the iegisiative reference
bureau in the preparation of bill drafts and the form and style spec-
ifiedin the manual prepared by the legislative council staff and the
revisor under s. 227.15 (7).’ To the greatest extent possible, an

agency shall prepare proposed rules in plain language which can

be easily tinderstood.

(1m) EXCEPTION; PREPARATION OF CERTAIN ENVIRONMENTAL
RULES BASED ON FEDERAL REGULATIONS. ‘(a) Notwithstanding sub.
(1), an agency may use the format of federal regulations published
in the code of federal regulations in preparing a proposed rule for
publication or distribution and in preparing a proposed rule for fil-
ing if the agency determines that all or part of a state environmen-
tal regulatory program is to be administered according to stan-
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dards, requirements or methods which are identical to standards,
requirements or methods specified for all or part of a federal envi-
ronmental regulatory program.

(b) Notwithstanding sub. (1), an agency may use the format of

federal regulations published in the code of federal regulations in
preparing a proposed rule for publication or distribution and in
preparing a proposed rule for filing if the agency determines that
all or part of a state environmental regulatory program is to be
administered according to standards, requirements or methods
which are similar to standards, requirements or methods specified
for all or part of a federal environmental regulatory program.

(2) ANALYSIS. (a) An agency shall prepare in plain language

an analysis of each proposed rule, which shall be printed with the
proposed rule when it is published or distributed. The analysis
shall include a reference to each statute that the proposed rule
interprets, each statute that authorizes. its promulgation, each
related statute or related rule and a brief summary of the proposed
rule. ) _ '
{(b) If the proposed rule is. prepared in the format authorized
under sub. (1m), the analysis shall include a reference to the fed-
eral regulation upon which it is based. If the proposed rule is pre-
paredin the format authorized under sub. (1m) but differs from the
federal regulation as permitted under sub. (1m) (b), the analysis
shall specify each portion of the proposed rule that differs from the
federal regulation upon which it is based. '

(3) REFERENCE TO APPLICABLE FORMS If a proposed rule
requires.anew or revised form, an agency shall include a reference
to the form in a note to the proposed rule and shall attach to the
proposed rule a;copy of the form or a description of how a copy
may be obtained.. The revisor shall insert the reference in the code
as a.note to the rule. , . .

(4) FisCAL ESTIMATES. (a) An agency shall prepare a fiscal
estimate, for each proposed rule before it is submitted to the legis-
lative council:staff under s 227.15.

(b) “The fiscal estimate shall include the major assumptions
used in its preparation and a reliable estimate of the fiscal impact
of the proposed rule, including:

1. The anticipated effect on county, city, village, town, school
district, technical college district and sewerage district fiscal lia-
bilities and revenues. N
.. 2. Aprojection of the anticipated state fiscal effect during the
current biennium and. a projection of the net annualized fiscal
impact on state funds. .

(c) Ifaproposed rule interpreting or implementing a statute has
no independent fiscal effect, the fiscal estimate prepared under
this subsection shall be based on the fiscal effect of the statute.
-.«(d) If aproposed rule is revised so that its fiscal effect is signifi-
cantly changed prior to its issuance, an agency shall prepare a
revised fiscal estimate before promulgating the rule. The agency
shall give notice of a revised fiscal estimate in the same manner
that notice of the original estimate is given.

(5) -COPIES AVAILABLE TO THE PUBLIC AT NO COST. An agency,
upon request, shall make available to the public at no cost a copy
of any proposed rule, including the analysis, fiscal estimate and
any related form.

(6) WITHDRAWAL OF A RULE - (a) Notwithstanding s. 227.01
(10), in this subsection, “‘proposed rule” means all of the agency’s
proposal to promulgate a rule.

(b) -An agency may withdraw a proposed rule at any time prior
to filing under s. 227.20 by notifying the presiding officer of each
house of the legislature and the legislative council staff of its
intention.not to promulgate the proposed rule.

(c) A proposed rule shall be considered withdrawn on Decem-
ber 31.of the 4th year after the year in which it is submitted to the
legislative council staff under s.227.15 (1), unless it has been filed
in the office of the revisor under s. 227.20 (1) or withdrawn by the
agency: before that date. No action-by a legislative committee or
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by either house of the legislature under s. 227.19 delays-the date
of withdrawal of a proposed rule under this paragraph.
History: 1985 a.182; 1987 a 22, 253; 1993 a. 399.

227.15 Legislative council staff. (1) SusMmissioN 10
LEGISLATIVE COUNCIL STAFE. Prior to a public hearing on a pro-
posed rule or, if no public hearing is required, prior to notice under
s.227.19, an agency. shall submit the proposed rule to the legisla-
tive council staff for review. The proposed rule shallbe in the form
required under s. 227.14 (1), and shall include the material
required under s. 227.14 (2) to (4). Anagency may not hold a pub-
lic hearing on a proposed rule or give notice unders. 227.19 until
after it has received a written report of the legislative council staff
review of the proposed rule or until after the initial review period
of 20 working days under sub. (2) (intro.), whichever comes first.
An agéncy may give notice of a public hearing prior to receipt of
the legistative council staff report. This subsection does not apply
to rules promulgated under s. 227.24.

(2). ROLE OF LEGISLATIVE COUNCIL STAFF: The legislative coun-
cil staff shall, within 20 working days following receipt of a pro-
posed rule, review the proposed rule in accordance with this sub-
section, With the consent of the director of the legislative council
staff, the review period may be extended for an additional 20
working days. The legislative council staff shall act as a clearing-
house for rule drafting and cooperate with the agency and the revi-
sor to:

(a). Review the statutory authority under which the agency
intends to promulgate the proposed rule.

-(b)- Ensure that the promulgation procedures required by this
chapter are followed. -

(¢) Review proposed rules for form, style and placement in the
code.

(d) Review proposed rules to avoid conflict with or duplication
of existing rules.

(e) Review proposed rules for adequate references to related
statutes, rules and forms. » :

(f) ' Review proposed rules for clarity, grammar, punctuation
and use of plain language. :

(g) Review proposed rules to determine potential conflicts and
to make comparisons with related federal statutes and regulations

(h) Review proposed rules for compliance with the require-
meénts of 5. 227.116. o o

(i) Streamline and simplify the rule-making process.

(3). AssISTANCE TO COMMITTEES. - The legislative council staff
shall work with and assist the appropriate committees of the legis-
lature during the rule-making process. The legislative council
staff may include in its report recommendations concerning pro-
posed rules which the agency shall submit with the notice required
under s. 227.19 (2). ,

- (4) NOTICE OF CHANGES IN RULE-MAKING AUTHORITY. When-
ever the rule—making authority of an agency is eliminated or sig-
nificantly changed by the repeal, amendment or creation of a stat-
ute, by the interpretive decision of a court of competent
jurisdiction or for any other reason, the legislative council staff
shall notify the joint committee for review of administrative rules
and the appropriate committees of each house of the legislature as
detérmined by the presiding officer of each house. This subsec-
tion: applies whether or not the rules of the agency are under
review by the legislative council staff at the time of the change in
rule-making authority. ~ :

(5) ANNUAL REPORT The legislative council staff shall submit
an annual report to the chief clerk of each house of the legislature,
for distribution to the legislature under s. 13.172 (2), and to the
governor summarizing any action taken and making recommen-
dations to streamline the rule-making process and eliminate obso-
lete, duplicative and conflicting rules. '

(6) PusLic LiaIsoN. The legislative council staff shall assist

the public'in resolving problems:related to rules. The assistance
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shall include but is not limited to providing information, identify-
ing agency personnel' who may be contacted in relation to rule-
‘making functions, describing the location where a copy of a rule,
proposed rule or form is available and encouragrng and assisting
partrcrpatron in the' rule—makrng process.

(7) RULES'PROCEDURES MANUAL. The legrslatrve council staff

and the revisor’s bureau shall prepare 2 manual to provide agen-
cies with information on drafting, promulgatron and legrslatrve

review of rules. - -
. History: 1985a 182; 1987a 186; 1989 a. 31

227.16  When' hearlngs requrred (1) Except as pro-
vided under sub. (2), all rule making by an agency shall be pre-
ceded by notice and public hearing as provrded in:ss. 227.17 and
22718 .

2 Subsectron (1) does ot apply 1f any of the followrng
conditions exist: - -

(a) The proposed rule is‘procedural rather than substantive. :

“:(b) The proposed rule brings an existing rule into conformity
wrth a statute that has been’ changed or enacted or wrth a control-
Irng judicial-decision. :

“(¢)The proposed rule is promulgated unders. 227. 24 in whrch
case the agency shall hold a hearing undeér's. 227.24 (4).

" (d) The pr oposed rule is bemg promulgated at the direction of

the joint committee for review of administrative rules under s.
227 26 (2) ().

“(e) The proposed rule and the fiscal estimate requrred under s.
227.14 (4) are published in the notice section of the register with
a statément ‘that the proposed rule will be promulgated without
public hearing unless a petition is received by the agency within
30days after publication of the notice, signed by any of the follow-
rng:

1. ‘Twenty—five natural persons who will be affected by the
proposed rule.

2.- A.municipality that will be affected by the proposed rule

3. An association which is representative of a farm, labor,
business. or professional group that will be affected by -the pro-
posed rule.

.{3). If the agency receives a petrtron under sub (2) (e), it may
not proceed with the proposed rule until after it has given notice
and held a public hearrng under ss. 227.17 and 227.18.

(4) The exemptions in sub. (2) do not apply if another Sta ..
specifically requires the agency to hold a hearing pnor to promul-
gatrng the proposed rule under consideration. -

(5 Ifa hearing is not required because of an exemption under
sub. (2); the agency may hold a hearmg on the proposed tule under
$5.227.17 and 227.18. -

*(6) For the purpose of soliciting pub]rc comment, an agency
‘may hold a Kéaring on the g‘e’"nefal subjéct matter of possible or
anticipated rules before preparing a proposed rule‘in draft form.
‘A heating held-under this subsection does not satisfy the require-
ment of sub. (1) with respect to the promulgatron of a specrfic pro-

posed rule; . i
Hrstoly ‘1985a. 182 SR .

227 17 Notlce of hearlng (1) Ifa hearrng is requrred
the agency shall:

(a)-Send written notice of the hearing to the revisor for publica-
tion.in the register and, if requrred publrsh the notice in a local
newspaper.

(b) Send written notice of the hearing to each member of the
legislature who has filed a written request for notice with the revi-
sor... Upon request, the revisor shall furnish an agency with the
n‘ame and address of each legislator who has requested notice.

“{¢)- Take any action it considers necessary to provide notice to
other interested persons.

(2) The notice under sub. (1) shall be given at least 10 days
prior to the date set for a hearing. Notice through the register is
‘considered to have been given on the first or 15th day of the month
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following publication or, if apphcable, on the date prescribed
under's. 227.22.(4). -

(3) The notice under sub. (1) shall include:

(a) A statement of the date, time and place of the hearing.

(b) Either the text of the proposed rule in the form specified in
s 227.14:(1), or an informative summary of the effect of the pro-
posed rule. If the agency chooses to publish an informative sum:
mary rather:than the full text of a proposed rule, the notice shall
include a description of how a copy of the text may-be obtained
from the agency. at no charge.

(c): A teferéncé ito the statuitory authorrty under which the
agency proposes to promulgate the proposed rule and to any stat-
ute which-the proposed rule interprets,

(d) ‘An analysis of the proposed rule.

~ () The fiscal estimate required under's. 227.14 (4) or a sum-
mary of the fiscal'estimate and a description of how a copy of the
full fiscal estimate may be obtained fiom the agency atno charge.

(f) If the proposed rule will have an effect on small businesses,
as defined under-s. 227.114 (1); an initial regulatory flexibility
analysis, whichshall:contain a description of the types of small
businesses that will be-affected by the rule; a brief description of
the ~proposeéd-: reporting, bookkeeping- and other  procedures
required for .compliance with the rule and a description of the
types: of -professional’ skrlls necessary for compliance with the
rule. :

/(g) ‘Any-additional matter required by statute.

(4) Anagency may modify a proposed rule prior to a hearing
without providing additional notice under this section if the modi-
fication is:germane to the subject matter of the proposed rule. ‘In
this subsection, an 'agency’s proposal to delete part of a proposed
rule for which notice was given under sub. (1) shall be treated as
a germane modification.of the proposed rule.

(5): Failure of any person to receive notice of a hearrng on pro-
posed rule making is not grounds for invalidating the resulting
rule if notice of the hearing was published as provided in sub. (1)

a). , .
( g-irstor'y: 19852 182; 1985 2 332s 253; 1987 a 253
Changes in proposed rule after notice was published did not so alter scope of pro-

posedrule as to require second hearing - Brown County v HSS Dept. 103 W (2d) 37,
307 NW (2d) 247 (1981)

227.18 Conduct of hearmgs (1) An agency shall hold
a public hearing 4t the date, time and place designated in the notice
of ‘hearing: ‘The person conducting the hearing shall:

(a) Explain the purpose of the hearing and describe how testr-
mony will be received. .

(b) Atthe beginning-of the hearrng, present a summary of the
factual information on which the proposed rulé is based, including
any information obtained from an advrsory committee, informal
conference or consultation

.(c) Afford eachinterested personora representatrve the oppor-
tunrty to present facts, opinions or arguments in ‘writing, whether
or not there is an opportunity to present them orally: :

(d) Keep arecord of the héaring in 2a manner the agency consid-
ers desirable and feasible. .

- :(2) The person conducting the hearmg may:

(a) Limit oral presentations if the hearing would be unduly
Iéngthened by repetitious‘testimony.

{b) Question ‘or allow others present to question the persons
appearrng

~'(c) Administeran oath or affirmation to any person appearing.

(d) Contrnue or postpone the hearrng toa specrfred date, trme
and place.

(3) (a) If the agency officer or a quorum of the board or com-
mission responsible for promulgating the proposed rule is:not

;present at the hearing, the procedures in this subsection apply.

- (b) - At the beginning of the hearing, the person condiicting it
shall inform those present that any person who presents testimony
at the hearing may present his or her-argument to the agency offi-
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cer, board or commission prior to promulgation of the proposed
rule if the request to do so is made in writing at the hearing.

(c) If required by the agency officer, board or commission, an
argument shall be presented to the agency in writing. If oral argu-
ments are permitted, the agency officer, board or commission may

impose -reasonable limitations onthe length and number of

appearances to conserve time and preclude undue repetition.
(d) ‘If arecord of the hearing has been made, arguments before

the agency: officer, board or. commission shall be limited to the -

record of the hearing.

- (4) The procedures required by this section do not supersede
procedures required by any statute relating to a specific agency or
to.the rule or class of rules under consxderanon

History: 1985 a 182 .

'227.19 Legislative’ review prior to promulgation.
(1) STATEMENT OF PURPOSE; RULE-MAKING POWERS. (a) Article IV
of the constitution of this state vests in the leglslatuxe the power
to make laws, and thereby to establish agencies and to designate
agency functions, budgets and purposes. Article V of the constitu-
tion of this state charges the executive with the responsibility to
expedite all measures whlch may be resolved upon by the legisla-
ture.

(b) The legislature recogmzes the need for efficient adminis-
tration of public pohcy In creating agencies and designating their
functions and purposes, the legislature may delegate rule—making
authority to these agencies to facilitate administration of legisla-
tive policy. The delegation of rule-making authority is intended

to eliminate the necessity of establishing every administrative
aspect of general public policy by legislation. In so-doing, how-
ever, the legislature reserves to itself:
1. The right to retract any delegation of rule-making author-
ity. g R
* 2. Theright to establish any aspect of general policy by legis-
lation, notwithstanding any delegation of rule~making authority.
3..-The right and responsibility to designate the method for
Iule pxomulgatxon review and modification.
4. The r1ght to delay or suspend the 1mplementamon of any
tule or proposed rule while under review by the legislature.

(2) NOTIFICATION OF LEGISLATURE. An agency shall submit a
notice to the p1e51d1ng officer of each house of the legislature
when a proposed rule is in final draft form. The notice shall be
submitted in triplicate and shall be. accompanied by a report in the
form specified under sub. (3). "A notice received under this sub-
section on or after November 1 of an even—numibered year shall
be considered received on the fitst day of the niext regular session
of the legislature. Each presiding officer’ shall, within 7 working
days following ‘the ‘day on which the notice and report are
received, refer them to one committee, which may be either a
standing committee or a joint leglslatlve committee created by
law, except thej joint committee for review of administrative rules.
The agency shall submit to the revisor for publication in the regis-
ter a statemént that-a proposed rule has been submitted to the pre-
siding officer of each house of the legislature Each presiding offi-
cer shdll enter asimilar statementin the journal of his or her house.

) FORM OF REPORT. ‘The report required under sub. (2) shall
bei in writing and shall include the proposed rule in the form speci-
fied in 5. 227.14 (1), the material specified in s. 227.14 (2) to (4),
a copy of any recommendations of the legislative council staff and
an analysis.” The analysis shall include:

~(a) A statement explaining the need for the proposed rule.

“(b) An explanation of any modification made in the proposed
rule as a result of testimony received at a public hearing.

(c). A list of the persons who appeared or registéred for or
against the proposed rule at a public hearing.

. .(d) A response to the leglslatlve council staff recommenda-
tlons under s. 227.15 indicating:
1. Acceptance of the recommendatlons in whole or in part.

-2.. Rejection of the recommendations in whole or in part.
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3. The specific reason for rejecting any recommendation.

(e) Exceptas provided under sub. (3m), for all proposed rules
that will have an effect on small businesses, as defined under s.
227.114 (1), a final regulatory flexibility analysis, which shall
contain as much information about the following as the agency
can feasibly obtain and analyze with its existing staff and
1esources:.

1. The agency’s reason fox mcludmg or failing to include in
the proposed rule any of the methods specified under s. 227114
(2) for reducing its impact on small businesses.

2.- A summary of issues raised by small businesses during the
hearings on the proposed rule, any changes in the proposed rule
as a result of -alternatives suggested by small businesses  and the
reasons for rejectmg any alternatives suggested by small busi-
nesses.

3. The nature of any reports and the estimated cost of their
preparation by small businesses that must comply with the rule.

4. The nature and estimated cost of other measures and invest-
ments that will be requued of small busmesses in complying with
the rule.”

* 5. The additional cost, if any, to the agency of administering
or enforcing a rule which includes any of the methods specified
under 5. 227.114 (2).

6. The impact on pubhc health safety and welfare, if any,
caused by including in the rule any of the methods specified under
5. 227.114(2).

(3M) ANALYSIS NOT REQUIRED. The final regulatory flexibility
analysis specified under sub. (3) (¢) is not required for any rule if
the agency, after complying with s. 227.114 ( 1) to (5), determines
that the rule will not have a significant economic impact on a sub-
stantial number of small businesses.

@) COMMmEE REVIEW. (a). Notzce of referral. Upon receipt
of notice that a proposed rule has been referred to a committee
under sub. (2) the chairperson or chaitpersons of the committee
shall notify, in writing, each committee member of the referral.

(am) Committee meeting. A committee may be convened

upon the call of its chairperson or cochairpersons to review a pro-
posed rule. A committee may meet separately or jointly with the
other committee to which the notice and report were referred. A
committee may hold a public hearing to review a proposed ule.

(b) Committee review period. 1. Except as provided under
subd. 5., the committee review period for each committee extends
for 30 days after referral under sub. (2). If the chairperson or the
cochairpersons of a committee take either of the following actions
within the 30—day period, the committee review period for that
committee is continued for 30. days ‘from the date the.first action
is taken: _

a. Requestin wrmng that the.agency meet w1th the commxttee
to review the proposed rule. The continuation of the review period
begins on the date the request is sent to the agency.

-b. Publish or post notice that the committee will hold a meet-
1ng or hearing to review the proposed rule and immediately send
a copy of the notice to the agency. The continuation of the review
penod begins on the date the notice is published or posted, which-
ever is earlier. o ‘

2. Ifa committee, by a majority vote of a quorum of the com-
mittee, recommends modifications in a proposed rule, and the
agency, i writiig; agrees to make: modifications, the review
period for both committees is extended either to the 10th working
day following receipt by the committees of the modified proposed
rule or to the expxratlon of the review period under subd. 1., which-
everis later, There is no limit either on the number of mod1f1cat1on
agreements that-may be entered into or on the time within which
modifications may be made. :

3. An agency may, on its own initiative, submxt a germane
modification to a proposed rule to a committee during its review
period. ‘If a germane modification is submitted within the final 10
days of a committee review period, the review period for both
committees is extended for 10 working days. If a germane modifi-
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cation is submitted to a committee after the committee in the other
house has concluded its jurisdiction over the propesed rule, the
jurisdiction of the committee of the other house is revived for 10
working days. In this subdivision, an agency’s proposal to delete
part of a proposed rule under comimittee review shall be treated as
a germane modification of the proposed rule.

4. An agency may modify a proposed rule following the comi-
mittee review period if the modification is germane to the subject
matter of the proposed-rule. If a germane modificationis made,
the agency shall recall the proposed rule from the chief clerk of
each house of the legislature. The proposed rule, with the germane
modification, shall be resubmitted to the presiding officer in each
house of the legislature as provided in sub. (2) and the committee
review period shall begin again. Following the committee review
period, an agency may not make any modification that is not ger-
mane to the subject matter of the proposed rule. In this subdivi-
sion, an agency s proposal to delete part of a proposed rule under
committee review shall be. treated as ‘a germane modification of
the proposed rule,

5. If a committee in one house votes to object to a proposed
rule under par. (d), the chairperson or cochairpersons of the com-
mittee shall immediately notify the chairperson or cochanper sons
of the committee to which the proposed rule was referred in the
other house. Upon receipt of the notice, the review period for the
committee in the other house immediately ceases and no further
action on the proposed rule may be taken under this paragraph, but
the committee may proceed under par. (d) to object to the pro-
posed rule.

6. If a committee has not concluded its ]unsdlctlon over a pro-
posed rule before the day specified under s. 13.02 (1) for the next
legislature to convene, that jurisdiction immediately ceases and,
within 7 working days after that date, the presiding officer of the
appropnate house shall refer the proposed rule to the appropriate
standing committee or joint legislative committee created by law,
except the joint committee for review of administrative rules, as
provided under sub. (2). The committee review period that was
interrupted by the loss of jurisdiction under this subdivision con-
tinues for the committee to which the proposed rule is referred
under this subdivision begmmng on the date of xeferral under this
subdivision.

(c) Agency not to pmmulgate rule during committee review.
An agency may not promulgate a proposed rule during the com-
mittee review period unless both committees waive Jurisdiction
over the proposed rule prior to the expiration of the review period.
A committee may waive its jurisdiction by adoptmg, by amajority
vote of a quorum of the committee, a motion waiving the commit-
tee’s jurisdiction. The committee shall report its action in writing
to the joint committee for review of administrative rules within 2
workmg days after the waiver:action.

d) Committee action. A committee, by a majority vote of a
quorum of the committee during the review period under par. (b),
may object to a ptoposed rule for one or more of the following rea-
sons: '

1. An absence of statutory authority.

2. An emergency relating to public health, safety or welfare.

. 3. A failure to comply with legislative intent,

4. A conflict with state law. ,

5.- A change in circumstances since-enactment of the earliest
law upon which the proposed rule is based. -

6.. Arbitrariness’ and capnclousness, or imposition of an
undue hardship.

- (e) Part of a proposed rule.- An agency may promulgate any
part of a proposed rule which is not objected to by a committee.

(5) JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES.
(a) -Referral " If a committee objects to a proposed rule, the com-
mittee shall report the proposed rule and the objection to the pre-
siding officer-of the appropriate house within 2' working days after
making the objection. The presiding officer shall refer the pro-

posed rule-and the objection to the joint committee for review of
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administrative rules within 5 working days after receiving the
committee report.

(b) Joint committee review period. 1. The review period for
the joint committee for review of administrative rules extends for
30 days after a proposed rule and objection are referred to it. The

joint committee for review of administrative rules shall meet and

take action in executive session during that period, except that if
the cochairpersons take either of the following actions within the
30-day period, the joint committee review period is continued for
30 days from the date the first action is taken:

- a. Requestin writing that the agency meet with the joint com-
mittee for review of administrative rules to review the proposed
rule. The continuation of the review period begins on the date the
request is sent to the agency.

b. Publish or post notice that the joint committee for review
of administrative rules will hold a meeting or hearing to review the
proposed rule and immediately send a copy of the notice to the
agency. The continuation of the review period begins on the date
the notice is published or posted, whichever is earlier.

2. Ifthe joint committee for review of administrative rules, by
amajority vote of a quorum of the committee, recommends modi-
fications.in a proposed rule, and the agency, in writing, agrees to
make modifications, the review period for the joint committee for
review of administrative rules is extended either to the 10th work-
ing day following receipt by the joint committee of the modified
proposed rule or to the expnatlon of the review period under subd.
1.,-whichever is later. There is no limit either on the number of
modlflcatxon agreements that may be entered into or on the time
within which modifications may be made.

3. If both committees objecttoa proposed rule, each objection
has a separate review period beginning on the date of its receipt.

4, If the joint committee for review of administrative rules has
not concluded its jurisdiction over a proposed rule before the day
specified under s. 13.02 (1) for the next legislature to convene, that

jurisdiction immediately ceases and, within 7 working days after

that date, the presiding officer of the appropriate house shall refer
the proposed rule to the joint committee for review of administra-
tive rules. The committee review period that was interrupted by
the loss ‘of jurisdiction urider this subdivision continues for the

joint committee for review of administrative rules to which the

proposed tule is referred under this subdivision beginning on the
date of referral under this subdivision.

(c) Agency not to promulgate rule during joint committee
review. An agency may not promulgate a proposed rule to which
a committee has objected unless the joint committee for review of
administrative rules, under par. (d), nonconcurs in the action of the
committee, or until a bill introduced under par. (e) fails to be
enacted. . An agency may promulgate any part of a proposed rule
to which no object1on has been made.:

(d). Joint committee action. The ]omt committee for review of
admlmstratlve rules may nonconcur in a committee’s objection to
a proposed rule by voting to nonconcur during the review period
under par. (b). If the joint committee for review of administrative
rules objects to.a proposed rule, an agency may not promulgate the
proposed -rule until.a bill mtroduced under par. (e) fails to be
enacted.. The joint commlttee for review of admmlstratxve rules
may object to a pr posed rule only for ope or more of the reasons
spec1f1ed under sub 1G] ().

(e) Bills to prevent promulganon When the joint committee
for review of administrative .rules. objects to a proposed rule it
shall, within 30 days of the date of the objection, introduce in each
house of the legislature, for consideration at any regular session,
abill to support the objection. Within 10 working days after intro-
duction, the presiding officer of each house of the legislature shall
refer the bill to the appropriate standing committee.

() Timely introduction of bills; effect. If both bills required
under par. (e) are defeated, or fail to be enacted in any other man-
net, the agency may promulgate the ‘proposed rule that was
objected to.. If either bill becomes law, the agency may not pro-
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mulgate: the proposed rule that was objected to unless a subse-
quent law specifically authorizes its promulgation. This para-
graph applies to bills introduced on or after the day specified under
s.-13.02 (1) for the legislature to.convene and before February 1
of an even-numbered year.

(g) ‘Late introduction of bills; effect. If the bills required under
par. (e) are introduced on or after Februaxy 1. of an even—numbered
year and before the next regular session of the legislature com-
‘mences, as provided under s. 13.02 (2), the joint committee for
review of administrative rules shall reintroduce the bills on the
first day of the next regular session of the legislature, unless either
house adversely disposes of either bill. If the joint committee for
review of administrative rules is required to reintroduce the bills,
the agency may not promulgate the proposed rule to which the
bills pertain except as provided in par. (f). If either house
adversely disposes of either bill, the agency may promulgate the
proposed rule that was objected to: In this pa:agxaph ‘adversely
dlsposes of”’ means that one house has voted in one of the follow-
ing ways:

1. To indefinitely postpone the bxll
. To nonconcur in'the bill,

. Against ordering the bill engrossed.

. Against ordenng the bill to a 3rd readmg

. Against passage.

.- Against concurrence. :

(6) PROMULGATION PREVENTION PROCEDURE (a) The legisla-
ture may not consider a bill required by sub. (5) (¢) until the joint
committee for review of administrative rules has submitted a writ-
ten report on the bill. The report shall be printed as an appendix
to each bill and shall contain:

1. ‘An explanation of the issue involving the proposed rule
objected to and the factual situation out of which the issue arose.

L2 Arguments presented for and against the proposed rule at
the executive session held under sub. (5) (b).

. 3. A statement of the action taken by the joint committee for
review of administrative rules regarding the proposed rule.

4, A statement and analysis of the grounds upon which the
joint committee for review of administrative rules relies for
objecting to the proposed rule. .

. (b)- Upon introduction of the bills under sub. (5), the presiding
officer of ‘each house of the legislature shall refer the bill intro-
duced in that house to the appropriate committee, to the calendar
scheduling committee or directly to the calendar. If the committee
to which abill is referred makes no report within 30 days:after
referral, the bill shall be considered reported without recommen-
dation. No later than 40 days after referral, the bills shall be placed
on the calendar of each house of the legislature according to its
rule.governing the placement of proposals on the calendar. ‘A bill
introduced under this section which is'received in the 2nd house
shall be referred, reported and placed on the calendar in the same
manner as an original bill introduced under this section.

(7) NoNaPppLICATION. This section does not apply to rules pro-

mulgated unders. 227.24.

History: 1985 a. 182; 19872 253; 1987 a. 4038 256; 1989 a.175
- Rule~making procedure discussed. Wis. Tel. Ass’n. v. Public Service Comm. 105
W (2d) 601, 314 NW (2d) 873 (Ct. App. 1981)

= NV I NI

227.20 Filingof rules. (1) Anagency shall file a certified

copy of each rule it promulgates in the office of the secretary of

state-and in the office of the revisor. No rule is valid until the certi-
fied copies have been filed. ‘A certified copy shall be typed or
duplicated on 8 1/2 by 11 inch paper, leaving sufficient room for
the secretary of state’s stamp at the top of the first page. Formsthat
are filed need not comply with the specifications.of this subsec-
tion.

(2) The secretary of state shall endorse the date and the time
of filing on each certified copy filed under sub. (1). The secretary
of state shall keep a file of all certified copies filed under sub. (1).

ADMINISTRATIVE PROCEDURE 227.22

(3) Filing a certified copy of a rule with the secretary of state
creates a presumption of all of the following:
(a) That the rule was duly promulgated by the agency.
-(b) - That the rule was filed and made available for public
inspection on the date and time endorsed on it.
(c) That all of the rule~making procedures required by this
chapter were complied with.
{(d) ‘That the text of the certified copy of the rule is the text as
promulgated by the agency.
History: 1985 a. 182; 1993 a. 214.

Cross-reference: See s 902 03 for provision for judicial notice of administrative
rules

227 21 Publication of rules; incorporation by refer-
ence. (1) All rules that agencies are directed by this chapter to
file with the revisor shall be published in the code and register as
required under s. 35.93.

-{2) (a) To avoid unnecessary expense, an agency may, with
the consent of the revisor and the attorney general, adopt standards
established by technical societies and organizations of recognized
national standing by mcozporatmg the standards in its rules by ref-
erence to the specific issue or issues of the pubhcatxon in which
they appear, without reproducing the standards in full

(b) The revisor and the attorney general shall consent to incor-
poratlon by reference only in a rule of limited public interest and
in a case where the incorporated standards are readily available in
published form. ‘Each rule containing an incorporation by refer-
ence shall state how the material incorporated may be obtained
and that the standards are on file at the offices of the agency, the
secretary of state'and the revisor.

(3): A rule promulgated, jointly by 2 or mote agencies need not
be published in more than one place in the code.

(4) Agency materials that are exempt from the requirements
of this chapter under s. 227.01 (13) may be published, either ver-
batim or'in summary form, if the promulgating agency and the
revisor determine that the public interest would be served by pub-
lication.

History: 1985 a. 182; 1987 a 403.

227.22 Effective date of rules. (1) Inthis section, “date
of publication” means the first date on which an issue of the regis-
ter is mailed to any person entitled under s. 35.84 to receive it.

(2) A rule is effective on the first day of the month commenc-
ing after the date of publication unless one of the following occurs:

(a) - The statute under which the rule was promulgated pre-
scribes a different effective date for the rule.

(b) Alater date is prescribed by the agency in a statement filed
with the rule.

(c) The rule is promulgated under s. 227.24, in which case it
becomes effective at the time prescribed in that section.

(d) The date of publication of the issue of the register in which
the rule is printed occurs after the date designated under s. 35.93
(3) for publication.of the register, in which case the rule becomes
effective as provided in sub. (4).

(3) The revisor may prescribe in the manual prepared unders.
227.15 (7) the monthly date prior to which a rule must be filed in
order to be included in that month’s issue of the register. The revi-
sof shall compute the effective date of each rule submitted for pub-
lication in the register and shall publish it in a note at the end of
each section. For the purpose of computing the effective date, the
revisor may presume that an issue of the register will be published
dunng the month in which it is de51gnated for publication.

(4) Ifanissueof the register or the notice section of the register
is published after the date designated unders. 35.93 (3) for its pub-
lication, the department of administration shall stamp the date of
publication on the title page of each copy of that issue. A rule or
notice contained in that issue of the register is not effective earlier
than the day following the date stamped on the title page.

History: 1985 a. 182; 1985 a, 3325253
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227.23 Forms. A form imposing a requirement which
meets the definition of a rule shall be treated as a rule for the pur-
poses of this chapter, except that:

(1) Its promulgation need not be preceded by notice and pub-
lic hearing.

(2) Itneed not be promulgated by the board or officer charged
with ultimate rule-making authority but may be promulgated by
any employe of the agency authorized by the board or officer.

(3) It need not be published in the code and register in its
entirety, but may be listed by title or description together with a
statement as to how it may be obtained.

History: 1985 a. 182

227.24 Emergency rules; exemptions. (1) PromuL-
GATION. (a) An agency may promulgate a rule as an emergency
rule without complying with the notice, hearing and publication
requirements under this chapter if preservation of the public
peace, health, safety or welfare necessitates putting the rule into
effect prior to the time it would take effect 1f the agency complied
with the procedures.

(b) An agency acting under s. 186.012 (4), 215.02 (18) or
220.04 (8) may promulgate a rule without complying with the
notice, hearing and publication procedures under this chapter.

. (€) Arule promulgated under par. (a) takes effect upon publica-
tion in the official state newspaper or on any later date specified
in the rule and, except as provided under sub. (2), remains in effect
only for 150 days.

- (d) Aurule promulgated undex par. (b) takes effect upon publi-
cation in the official state newspaper or on any later date specified
in the rule and remains in effect for one year or until it is suspended
or the proposed rule corresponding to it is objected to by the joint
committee for review of administrative rules, whicheveris sooner.
If a rule under par. (b) is suspended or a proposed rule under s
186.012 (4), 215.02 (18) or 220.04 (8) is objected to by the joint
committee for review of administrative rules, any person may
complete any transaction entered into or committed to in reliance
on that rule and shall have 45 days to discontinue other activity
undertaken in reliance on that rule.

(e) An agency that promulgates a rule under this subsection
shall do all of the following:

1. Prepare a plain language analysis of the rule in the format
prescribed under s. 227.14 (2) and print the plain language analy-
sis with the rule when it is published. -

2. Prepare a fiscal estimate of the rule in the format prescribed
under s. 227.14 (4) and mail the fiscal estimate to each member of
the legislature not later than 10 days after the date on which the
rule is published.

(2) EXIENSION. (a) Atthe request of an agency, the joint com-
mittee for review of administrative rules may, at any time prior to
the expiration date of a rule promulgated under sub. (1) (a), extend
the rule’s effective period for a period specified by the committee
not to exceed 60 days. Any number of extensions may be granted
under this paragraph, but the total period for all extensions may
not exceed 120 days.

(b) In making the request for an extension, the agency shall
provide the committee with the following:

1. Evidence that there is a threat to the public peace, health,
safety or welfare that can be avoided only by extension of the
emergency rule.

2. Evidence that 1t is 1mp0551b1e for the agency to promulgate
a permanent rule prior to the expiration date of the emergency rule
under.sub. (1) (c).

{c) Whenever the committee extends an emergency rule under
par. (a), it shall file a statement of its action with the agency pro-
mulgating the emergency rule, the secretary of state and the revi-
sor of statutes. The statement shall identify the specific emer-
gency rule or rules to which it relates.
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(3) FILING. An agency shall file a rule promulgated under sub.
(1) as provided in s. 227.20, shall mail a copy to each member of
the legislature at the time that the rule is filed and shall take any
other step it considers feasible to make the rule known to persons
who will be affected by it. The revisor shall insert in the notice
section of each issue of the register a brief description of each rule
under sub. (1) that is currently in-effect. Each copy, notice or
description of a rule promulgated under sub. (1) (a) shall be
accompanied by a statement of the emergency finding by the
agency or by a statement that the rule is promulgated at the direc-
tion of the joint committee for review of administrative rules
under s. 227.26 (2) (b).

(4) PuBLIC HEARING Notwithstanding sub. (1) (a) and (b), an
agency shall hold a public hearing within 45 days after it promul-
gates aruleundersub. (1). If within that 45—day period the agency
submits to the legislative council staff under s. 227.15 a proposed
rule corresponding to the rule under sub. (1), it shall hold a public
hearing on both rules within 90 days after promulgation of the rule
under sub. (1), or within 30 days after the agency receives the
report on the proposed rule prepared by the legislative council
under s. 227.15 (2), whichever occurs later.

History: 1985 a. 182 ss. 6, 46, 55 (1), 57; 1985 a. 332 s 253; 1987 a 403; 1989
a. 31

227.25 Revisor. (1) The revisor shall, in cooperation with
the legislative council staff under s. 227.15 (7), prepare a manual
mformmg agencies about the form, style and placement of rules
in the code.

(2) The revisor shall, upon request, furnish an agency with
advice and assistance on the form and mechanics of rule drafting,

(3) An agency may request an advance commitment as to the
title or numbering of a proposed rule by submitting a copy of the
pxoposed rule indicating the requested title and numbering to the
revisor prior to filing. - As soon as possible after that, the revisor
shall either approve the request or inform the agency of any
change necessary to preserve unif’ormity in'the code. If the title
ornumbering of a rule is revised, the revisor shall verify that a cer-
tified copy of the revised version has been filed with the secretary
of state.

(4) The revisor may, prior to publication, edit the analysis of
a proposed rule and any other material submitted for publication
in the code and register, may refer to the fact that those materials
are on file or may eliminate them and any reference to them in the
code and register if he or she believes they do not appreciably add
to anunderstanding of the rule. The revisor shall submit the edited
version of any material to the agency for its comments prior-to
publication. .

History: 1985.a. 182

227.26 - Legislative review after promulgation; joint
committee for review of administrative rules. (1) Derini-
TION - In this section, “rule’ means all or any part of a rule which
has taken effect as provided under s. 227.22 (2).-

(2) REVIEW OF RULES BY COMMITTEE. (a)  Purpose. The joint
committee for review of administrative rules shall promote ade-
quate and propér rules, statements of general policy and interpre-
tations of statutes by agericies and an understanding upon the part
of the public respecting the rules, statements and interpretations.

(b) - Requiremerit for promulgation. If the.committee deter-
mines that a statement of policy or an interpretation of a statute

_meets the definition of a rule, it may direct the agency to promul-

gate the staterhent or interpretation as an emergency rule under's.
227.24 (1) (a) within 30 days after the committee’s action.

(¢) Public hearings. The committee shall hold a public hearing
to investigate any complaint with respect to a rule if it considers
the complaint meritorious and worthy of attention.

(d) Temporary suspension of rules.: The committee may sus-
pend any rule by a majority vote of a quorum of the committee.
A rule may be suspended only on the basis of testimony in relation
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to that rule received at a public hearing and only for one or more
of the reasons specified under s. 227.19-(4) (d).

(e) Notice. When the committee suspends a rule, it shall pub-
lish a class 1 notice, under ch. 985, of the suspension in the official
state newspaper and give any other notice it considers appropriate.

(f) Introduction of bills. If any rule is suspended the commit-
tee shall, within 30 days. after the suspension, introduce in each
house of the legislature, for consideration at any regular session,
a bill to repeal the suspended rule.

(&) Committee report required. No bill required by this subsec-
tion may be considered by the legislature until the committee sub-
mits a written report on the proposed bill. The report shall be
printed as an appendix to the bills introduced under par. (f). The
report shall contain all of the following:

1. An explanation of the issue regarding the suspended rule
and the factual situation out of which the issue arose.

2. Arguments presented for and against the suspension action
at the public hearing held under par. (¢).

3. A statement of the action taken by the committee regarding
the rule.

4. A statement and analy51s of the grounds upon which the
committee relies for suspending the rule,

(h) Legislative procedure. Upon the introduction of bills by
the committee under this subsection, the presiding officer of each
house of the legislature shall refer the billintroduced in that house
to the appropriate committee, to the calendar scheduling commit-
tee or directly to the calendar. If the committee to which'a bill is
referred makes no report within 30 days after referral, the bill shall
be considered reported without recommendation. No later than 40
days after referral, the bills shall be placed on the calendar of each
house of the legislature according to its rule governing the place-
ment of proposals on the calendar. A bill introduced under this
subsection which is received in the 2nd house shall be referred,
reported and placed on the calendar in the same manner as an orig-
inal bill introduced under this subsection.

(i) Timely introduction of bills; effect. If both bills required
under this subsection are defeated, or fail to be enacted in any
other manner, the rule remains in effect and the committee may
not suspend it again. If either bill becomes law, the rule is repealed
and may not be promulgated again unless a subsequent law specif-
ically authorizes such action. This paragraph applies to bills that
are introduced on or after the day specified under s. 13.02 (1) for
the legislature to convene and befoxe February 1 of an even-
numbered year.

(j) Late introduction of bills; ejfect -If the bills required under
par. () are introduced on or after February 1 of an even-numbered
year and before the next regular session of the legislature com-
mences, as provided under s. 13.02 (2), unless either house
adversely disposes of either bill, the committee shall reintroduce
the bills on the first day of the next regular session of the legisla-
ture. If the committee is requir'e_d to reintroduce the bills, the rule
to which the bills pertain remains suspended except as provided
in par: (1) If either house adversely disposes of either bill, the rule
remains in effect and the committee may not suspend it agam In
this paragraph “adversely disposes of” has the meaning glven
under s. 227:15 (5) (&),

(k) Biennial report. The committee shall submit a biennial
report of its activities to the chief clerk of each house of the legisla-
ture, for distribution to the legislature under's.- 13.172 (2), and to
the governor and include recommendations.

{(3) PUBLIC HEARINGS BY STATE AGENCIES. By a majority vote
of a quorum of the committee, the committee may require any
agency to hold a public hearing in respect to recommendations
made under sub. (2) and to report its action to the committee

‘within the time specified by the committee. The agency shall pub-
lish a class-1 notice, under ch. 985, of the hearing in the official
state newspaper and give any other notice which the committee
directs. ‘The hearing shall be conducted in accordance with s.
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227.18 -and shall be held not more than 60 days after receipt of

notice of the requirement.

History: 1985 a 182'ss. 1,3, 50; 1987 a. 186.

‘Rule suspension under sub. (2) (d) does not violate separation of powers doctrine
Martinez v DILHR, 165 W (2d) 687, 478 NW (2d) 582 (1992)

Legislative committee review of adrmmsuauve rules in Wisconsin. Bunn and Gal-
lagher. 1977 WLR 935. : .

227 27 Constructlon of aclmmlstratlve rules. (1) In
construing rules, ss. 990.001, 990. 01, 990,03 (1), (2) and (4),
990.04 and 990.06 apply in the same manner in which they apply
to statutes, except that ss. 990.001 and 990.01 do not apply if the
construction would produce a result that is inconsistent with the
manifest intent of the agency.

(2) The code shall be prima facie evidence in all courts and
proceedings as prov1ded by s. 889.01, but this does not preclude
reference to or, in case of a discrepancy, control over a rule filed
with the revisor and the secretary of state, and the certified copy
of arule shall also and in the same degree be prima facie evidence

in all courts and proceedings.
History: 1983 a. 544; 1985 a 182 ss. 22, 55 (2), (3); Stats. 1985 s. 227 27

SUBCHAPTER Il
ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW

227.40 ' Declaratory judgment proceedings.
(1) Except as provided in sub. (2), the exclusive means of judicial
review of the validity of a rule shall be an action for declaratory

judgment as to the' validity of such rule brought i the circuit court

for Dane county. The officer, board, commission or other agency
whose ruleis involved shall be the party defendant. The summons
in such action shall be served as provided in's. 801.11 (3) and by
delivering a copy to such officer or to the secretary or clerk of the
agency where composed of more than one person or to any mem-
ber of such agency. The court shall render a declaratory judgment
in‘such action only when it appears from the complaint and the
supporting evidence that the rule or its threatened application
interferes with or impairs, or threatens to interfere with or impair,

the legal rights and privileges of the plaintiff. A declaratory judg-
ment may be rendered whether or not the plaintiff has first
requested the agency to pass upon the validity of the rule in ques-
tion.

*(2) The validity of a rule may be determined in any of the fol- -
lowing judicial proceedings when material therein:

(a) ‘Any civil proceeding by the state or any officer or agency
thereof to enforce a statute or to recover thereunder, provided such
proceedlng is not based upon a matter as to which the opposing
party is accorded an administrative review or a judicial review by
other prov1s1ons of the statutes and such opposing party has failed
to exercise such right to review so.accorded,;

(b) Criminal prosecutions;

(c) Ptoceedings or prosecutions for violations of county or
municipal ordinances;

(d) ‘Habeas corpus. proceedmgs relatmg to criminal prosecu-
tion;

(e) Proceédings: under 5. 66,191, 1981 stats., or s. 40.65 (2),
101.22, 303.07.(7) or 303.21 or ss. 227.52 to 227 58 or under ch.
102, 108 or 949 for review of decisions and orders of administra-
tive agencies if the validity of the tule involved was duly chal-
lenged in the proceeding before the agency in which the order or
decision sought to be reviewed was made or entered.

(3) Inany judicial proceedmg other than one set out above, in
which the invalidity of a rule is material to the cause of action or
any defense thereto, the assertion.of such invalidity shall be set
forth in the pleading of the party so maintaining the invalidity of
such rule in that proceeding.” The party so asserting the invalidity
of such rule shall, within 30 days after the service of the pleading
in which the party sets forth such invalidity, apply to the court in
which such proceedings are had for an order suspending the trial
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of said proceeding until after a determination of the validity of said
rule in an action for declaratory judgment under sub. (1) hereof.

(a) Upon the hearing of such application if the court is satisfied
that the validity of such rule is material to the issues of the case,
an order shall be entered staying the trial of said proceeding until
the rendition of a final declaratory judgment in proceedings to be
instituted forthwith by the party asserting the invalidity of such
rule.’ If the court shall find that the asserted invalidity of a rule is
not material to the case, an order shall be entered denying the
appllcanon for stay.

(b) Upon the entry of a final order in said declar atory judgment
action, it shall be the duty of the party who asserts the invalidity
of the rule to formally advise the court of the outcome of the
declaratory judgment action so brought as ordered by the court.
After the final disposition of the declaratory judgment action the
court shall be bound by and apply the judgment so entered in the
trial of the proceedmg in whtch the invalidity of the rule is
asserted.

(c) Failure to set forth invalidity of a fule in a pleadmg or to
commence a declatatoxy }udgment proceeding within a reason-
able time pursuant to such order of the court or to prosecute such
declaratory judgment action without undue delay shall preclude
such party from asserting or maintaining such rule is invalid.

(4) (a) In any proceeding pursuant to this section for judicial
review of a rule, the court shall declare the rule invalid if it finds
that it violates constitutional provisions or exceeds the statutory
authonty of the agency or was promulgated without compliance
with statutory rule-making pxocedutes

(b) Noththstandmg s. 227.54, in any proceeding under this
section for judicial review of a rule, a court may not restrain,
enjoin or:suspend enforcement of the rule during the course of the
proceeding on the basis of the alleged failure of the agency pro-
mulgating the rule to comply with s. 227.114.

-(c) Notwithstanding par. (a), if a‘court finds that an agency did
not adequately comply with s. 227.114, the court may not declare
the rule invalid on that basis but shall order the agency to comply
:with that section and to propose any amendments to the rule that
are necessary within a time specified by the court. Unless the leg-
islatute acts under §. 227.26 (2) to suspend the-rule, the rule
remains in:effect while the agency complies with the order.

(5) The joint committee for review of administrative rules
shall be served with a copy of the petition in any action under this
section and, with the approval of the joint committee on legislative
organization, shall be made a party and be entitled to be heard.

History: Sup. Ct, Order, 67 W.(2d) 585, 775 (1975); 1977 c. 29, 449; 1981 ¢. 278
5.6:1983 2. 90; 1983 . 191 5.6; 1985 2. 182ss 26,55(1), 57; Stats 1985's 227 40;
1987.a'403 5. 256; 1989 a. 31; 1991 a. 316
@ g)ee note to:227 53, citing Dane Coumy v. H&SS Dept. 79 W (2d) 323, 255 NW
* Plaintiff could not bring. decla:atory ]udgment action under (1) since it could con-
test validity of rule in action brought against plaintiff under (2). Phillips Plastics
Corp v Natural Resources Dept: 98 W (2d) 524,297 NW (2d) 69 (Ct App- 1980).

See note to 628 34, citing Aetna Life Ins Co-v. Mitchell, 101 W (2d) 90, 303 NW
(2d) 639 (1981).

See note to 147.20, citing Sewelage Commission of Wisconsinv. DNR, 102 W (2d)
613,307 NW (2d) 189 (1981)

Pleading requirements for challenging adrmmsttauve rules established. Record
for judicial review and scope of judicial review discussed Liberty Homes, Inc v
DILHR 136 W (2d) 368, 401 NW (2d) 805 (1987).

Failure to comply with this section prevented trial court from acquiring jurisdic-
tion. Harris v. Reivitz, 142 W.(2d) 82, 417 NW (2d) 50 (Ct. App. 1987)

Under(5) plaintiff must serve JCRAR within 60 days of filing pursuam to 893 02
Richards v. Young, 150 W (2d) 549, 441 NW. (2d) 742 (1989)

‘Ina conflict between a statute and a rule, the statute controls. Debeckv. DNR, 172
W.(2d) 382, 493 NW (2d) 234 (Ct. App. 1992) o

How to review an administrative rule. Levme WBB Oct. 1983.
_wggeésgt'imda:d ‘of review of admxmsuanve rules in Wlsconsm Zabrowski. 1982

227 41 Declaratory rulmgs. (1) Any agency may, on
petmon by-any interested person, issue a.declaratory ruling with
respect to the applicability to-any person, property. or state of facts
of any rule.or statute enforced by it. Full opportunity for hearing
shall be afforded to interested parties. ' A declaratory ruling shall
bind the agency and all parties to the proceedings on the statement
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of facts alleged, unless it is altered or set aside by a court. A ruling
shall be subject to review in the circuit court in the manner pro-
vided for the review of administrative decisions,

(). Petitions for declaratory rulings-shall conform to the fol-
lowing requirements: .

.-.(a) The petition shall be in writing and its caption shall include
the name of the agency and a reference to the nature of the petition.

-(b) The petition shall contain a reference to the rule or statute
with respect to which the declaratory ruling is requested, a concise
statement of facts describing the situation as to which the declara-
tory ruling is requested, the reasons for the requested ruling, and
the names and addresses of persons other than the petitioner, if
any, upon whom it is sought to make the declaratory ruling bind-
ing.

(c) The petltlon shall be signed by one or more persons, with
each signer’s address set forth opposite the signer’s name, and
shall be verified by at least one of the signers. If a person sxgns on
behalf of a corporation, limited liability compary or association,
that fact also shall be indicated opposite that person’s name.

(3) ‘The petition shall be filed with the administrative head of
the agency or with a member of the agency’s policy board.

-'(4)- Within a reasonable time after receipt of a petition pursu-
ant to this section, an agency shall either deny the petition in writ-
ing or:schedule the matter for hearing. If the agency denies the
petition, it shall promptly notify the person who filed the petition
of its decision, including a brief statement of the reasons therefor.

. History: 1985 a. 182 5. 27; Stats. 1985 s, 227:41; 1991 a. 316; 1993 a. 112

; Doctrine of res judicata does not apply to proceedings of administrative agency,
but this section requires internal consistency within proceeding by binding agency
within that proceeding to its own declaratory riling, Board of Regents v Wisconsin
Pers, Comm. 103 W (2d) 545, 309 NW (2d) 366 (Ct. App 1981)

227.42 Right to hearing. (1) In addition to any other
nght provided by law, any person filing a written request with an
agency. for hearing shall have the right to a hearing which shall be
treated as a. contested case if;

(a) A substantial interest.of the person is injured in fact or
threatened with injury by agency action or inaction;

(b) “Thete is no evidence of legislative intent that the interest
is not to be protected;

(c) ‘Theinjury to the person requesting a hearing is different in
kind or degree from injury to the general public caused by the
agency action or inaction; and

(d) There is a dispute of material fact.

" (2) Any denial of a réquest for a hearing shall be in wntmg,
shall state the reasons for denial, and is an order reviewable under
this chapter. If the-agency does not enter an order disposing of the
request: for ‘hearing: within 20 days from the date of filing, the
request shall be deemed denied as of the end of the 20-day period.

(3) This sectiondoes not apply to rule-making proceedings or
rehearings; or'to actions where hearings at the discretion of the
agency are expressly authorized by law.

*(4) This section does not apply if a hearing on the matter was
conducted asa part of a liearing under s. 144.836.

(5) Except as' provided under s. 144.44 (2) (m), this section
does notapply toany part of the process for approving a feasibility
report, plan ‘of operatlon or license under s. 144.44 or 144.64, any
decision by the depariment of natural resources reiating to the
environmental impact of a proposed action under ss.-144.43 to
144.47 or 144.60:to 144.74, or any part of the process of negotia-
tion and arbitration under s. 144.445. .

(6) This section does not apply to a decision issued or a-hear-

ing conducted under s. 144.645.
- -History: 1975 ¢ 414; Stats, 1975s.227.064; 1977 ¢ 418 1979¢.221;1981¢.374;
1983 a 298; 1985 a. 182 s 28; Stats. 1985 s 227 42,

Person who satisfies conditions under (1) is entitled to hearing whether or not pei-
son has-“other right provided by law”. Milwaukee Met, Sewerage Dist. v. DNR, 126
W-(2d) 63,375 NW (2d) 649 (1985).

Seenoteto 1.11, citing Milwaukee Brewers v. DHSS, 130 W (2d) 56,387 NW (2d)

245 (1986).

Discussion of right to contésted casé hearing pursvant to (1). Metro Greyhound
Mgt Corp. v. Racing Bd., 157 W (2d) 678, 460 NW (2d) 802 (Ct. App. 1990)
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Sub. (1) does not grant the right to a contested case hearing regarding the need for
an environmental impact statement. North Lake Management Dist v. DNR, 182 W
(2d) 500, 513 NW (2d) 703 (Ct. App 1994).

Milwaukee Metropolitan Sewerage District v. DNR: Expanding the scope of state
agency actions covered by contested case hearings. 1986 WLR 963

227.43 Natural resources and transportation hear-
ings. . (1) The administrator of the division of hearings and
appeals in the department of administration shall:

. (a)- Serve as the appomtmg authority of all hearing examiners
under s. 230.06.

(b) Assign a hearing éxaminer to preside over any hearing of
a contested-case which is required to be conducted by the depart-
ment of natural resources and which is not conducted by the secre-
tary of natural resources.

(bg) Assigna hearing examiner to pre81de over any hearing or
review under ss. 84.30 (18), 84.31(6) (a), 85.013 (1), 86.073 (3),
86.16 (5), 86.195 (9) (b); 86.32 (1), 114.134 (4) (b), 114.135 (9),
114.20 (19), 175.05 (4) (b), 194.145 (1), 194.46, 218.01 (2) (bd)
2.and (c) 2., 3) (0), (), (H) 1., (fm) 1. and (h) and (3c) (d), 218.11
(7) (a) and (b) 218.22(4) () and (b),218.32(4) (a)and (b),218.41
(4);, 218.51 (5) (a) and (b), 341 09 (2m) (d), 342.26, 343.69 and
348.25 (9).

(br) Assigna heanng examiner to preside over any hearing of
a contested case which is required to be conducted by the depart-
ment of transportation and which isnot conducted by the secretary
of transportation. '

(c) Supervise hearing examiners in the conduct of the hearing
and the rendering of a decision, if a decision is required.

(d) Promulgate rules relating to the exercise of the administra-
tor-’s_ and the division’s powers and duties under this section.
“"(2) The department of natural resources shall notify the divi-
sion of hearings and appeals of every pending heanng to which the
administrator of the division is required to assign a hearing exam-
iner under sub. (1) (b) aftet the department of natural resources is
notified that & hearing on the matter is required.

(2m) The department of transportation shall notify the divi-

sion of hearings and appeals of every pending hearing to which the
administrator of the division is required to assign a hearing exam-
iner under sub. (1) (br) after the department of transportation is
notified that-a hearing.on the matter is required.
.- (3).(a). The administrator of the division of hearings and
appeals may set the fees to be charged for any services rendered
to the department of natural resources by a hearing examiner
under this section. The fee shall cover the total cost of the services
less any costs covered by the appropriation under s. 20.505 (4) (f).

(b) The administrator of the division of heanngs and appeals
may set the fees to be charged for any services rendered to the
department of transportation by ahearing examiner under this sec-
tion. The fee shall cover the total cost of the services less any costs
covered by the appropriation under s. 20.505 (4)(q).

(4) The department of natural resources shall pay all costs of
the services of a hearing. examiner assigned to the department
under:sub.(1) (b), according to the fee schedule under sub. (3) (a).

.::(5): The department of transportation shall pay all costs of the
services of a hearing examiner assigned under sub. (1) (bg) or
assigned to the department under sub. (1) (br), according to the fee

schedule under sub. (3) (b)
‘History: 1977 c. 418; 1981 c. 20 5.2202 (1) (b); 1983 a.27; 1985 a. 182 ss. 16 to
18,29, 31; Stats. 1985 s“,227 43,1993 a. 16

' 227.44 Contested cases; notice; parties; hearing;
records (1) In a contested case, all parties shall be afforded an
opportunity. for hearing after reasonable notice. Exceptinthe case
of an' emergency, reasonable notice shall consist of mailing notice
to known interested parties at least 10 days prior to the hearing.

" (2) The notice shall include: .

::(a) A statement of the time, place, and nature of the hearing,

including whether the case is a class-1, 2 or 3 proceeding.
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(b) A statement of the legal authority and jurisdiction under
which the hearing is to be held, and, in the case of a class 2 pro-
ceeding, a reference to the particular statutes and rules involved.

(c) A short and plain statement of the matters asserted. If the
matters cannot be stated with specificity at the time the notice is
served, the notice may be limited to a statement of the issues
involved.

(2m) Any person whose substantlal interest may be affected
by the decision following the hearing shall, upon the person’s
request, be admitted as a party.

(2s) The personnel commission may order consolidation of
any case with any othér case involving the same parties or one or
more issues arising substantially out of the same circunistances or
closely related circumstances.

(3) Opportunity shall be afforded. all parties to present evi-
dence and to rebut or offer countervailing evidence.

(4) (a) Inany action to be set for hearing, the agency or hear-
ing examiner may direct the partles to appear before it for a confer-
ence to consider:

1.. The clarification of issues.

2. The necessity or desirability of amendments to the plead-
ings:

3. The possibility of obtaining admissions of fact and of docu-
ments which will avoid unnecessary proof.

4. The limitation of the number of witnesses.

5. Such other matters as may aid in the dlsposmon of the
action.

(b) The agency or hearing examiner presiding at a conference
under this subsection shall make a memorandum for the record
which summarizes the action taken at the conference, the amend-
ments allowed to the pleadings and the agreements made by the
parties as to any of the matters considered, and which limits the
issues for hearing to those not disposed of by admissions or agree-
ments of the parties. Such memorandum shall control the subse-
quent coutse of the action, unless modlfled at the heanng to pre-
vent manifest injustice.

(5) Unless precluded by law, 1nf01ma1 disposition may be
made of any contested case by stipulation, agr eed settlement, con-
sent order or default. ‘In any proceeding in which a hearing is
required by law, if there is no such hearing, the agency or hearing
examiner shall record in-writing the reason why no'such bearing
was held, and shall make copiés available to interested persons.

(6) The record in a contested case shall include:

(a)” All applications, pléadings, motions, intermediate’ ruling$
and exhibits and appendlces thereto.

® Ev1dence recelved or considered, stipulations and admls—
sions. -

©) A statement of matters off1c1ally noticed.

(d). - Questions and offers of proof, objectxons, and rulings
thereon.

(e) Any proposed fmdmgs or decisions and exceptions.

(f) Any decision, opinion or report by the agency or hearing
examiner.

(7) All staff memoranda and staff data, not admitted as evi-
dence in-a contested case, which are submiited to the hearing
examiner or officials of the agency in connection with their con-
sideration of the case, are not part of the official record but shall
be made a part of the file and shall be served on all parties. Any
party may, within 10 days of service of such-memoranda or data,
submit comments thereon to the examiner-or officials and such
comments shall also be:served on all parties and placed in the file.

(8) A stenographic, electronic or other record of oral proceed-
ings shall be made in any class 2 or class 3 proceeding and in any
class 1’ proceeding when requested by a party. Each agency may
establish rules relating to the transcription of the record into a writ-
ten transcript and the providing of free copies of the written tran-
script. Rules may require a purpose for transcription which is
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deemed by the agency to be reasonable; such as appeal, and if this
test is met to the satisfaction of the agency, the record shall be tran-
scribed at the agency’s expense, except that in preparing the
record for:judicial review of a decision that was made in an appeal

under s. 227.47(2) or in an arbitration proceeding under s. 230.44
(4) (bm) the record shall be transcribed at the expense of the party

petitioning for judicial review. Rules may requite a showing of

impecuniousness or financial need as a basis for providing a free
copy of the transcript, otherwise a reasonable compensatory fee
may be charged. If any agency does not promulgate such rules,
then it must transcribe the record and provide free copies of writ-
ten transcnpts upon request. .In any event, an agency shall not
refuse to.provide a. written transcript if the person making the
request pays a reasonable compensatory fee. for the transcription
and for the copy. This subsection does not apply where a transcript
fee is specifically provided by law.

(9) The factual basis of the decision shall be solely the evi-
dence and matters officially noticed. =~

History: 1975 c. 414; 1977 c. 26, 418; 1985 a 182'ss 32, 52, 55 (1); Stats. 1985
s 22744;1993 a. 16,

Hearing examiner did not abuse discretion in failing to use interpreter. Kropiwka
v. DILHR, 87 W (2d) 709, 275 NW (2d) 881 (1979).

Procédural due process is violated when scope of heanng exceeds notice; parties
have right to be apprised of issues to insure right to be heard. Bracegirdle v. Board
of Nursing, 159 W (2d) 402, 464 NW (2d) 111 (Ct. App. 1990).

Reprimand may be imposed only after affording opportunity for hearing as pro-
vided for in a class 2 contested case 67 Atty Gen. 188.

Administrative Review of DNR Decisions - Boldt Wis. Law. July 1993

227.45 Evidence and official notice. In contested
cases:

(1) Except as ptov1ded in ss. 19 52 (3) and 901.05, an-agency
or hearing examiner shall not be bound by common law or statu-
tory rules of evidence. The agency or hearing examiner shall
admit all testimony having reasonable probative value, but shall
exclude immaterial, irrelevant or unduly repetitious testimony or
evidence that is inadmissible under s, 901.05. The agency or hear-
ing.examiner shall give effect to the rules of privilege recognized
by law. Basic principles of relevancy, materiality and probative
force shall govern the proof of all questions of fact. Objections to
ev1dent1a1y offers and offers of proof of evidence not admitted
may be made. and shall ‘be noted in the record.

(2) Al evidence, including records and documents in the pos-
session of the agency or hearing examiner of which the agency or
hearing examiner desires to.avail himself or herself, shall be duly
offered and made a part of the record in the case. Every party shall
be afforded adequate opportumty to tebut or offer counter va111ng
evidence.

(3) Anagency or hearing exammer may take official notxce of

any generally recognized fact or any established technical or sci-
entific fact; but parties shall be notified either before or during the

hearing or by full reference in preliminary reports or otherwise, of

- the facts so noticed, and they shall be afforded an opportunity to
contest the validity of the official notice.

(4) ‘Anagency or hearing examiner shall take official notice of

all rules which-have been published in the Wisconsin administra-
tive code or register.

(5) Documentary evidence may be received in the form of

copies or excerpts, if the original is not readily available. Upon
request, parties shall be given an opportumty to compaze the copy
with the original..

(6) A party . may conduct cross-examinations reasonably
requued for a full and true disclosure of the facts.

(6m) A party’s attorney of record may issue a subpoena to
compel the attendance of a witness or the production of evidence.
A subpoena issued by-an attorney must be in substantially the
same form as. provided in's. 805.07 (4) and must be served in the
manner provided in-s::805.07 (5).: The attorney. shall, at the time
of issuance, send a copy of the subpoena to the appeal tribunal or
other representative of the department 1espons:ble for conducting
the proceeding. . o ! :
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- (7) Inany class 2 proceeding, each party shall have the right,
prior to the date set for hearing, to take and preserve evidence as
provided in ch, 804. Upon motion by a party or by the person from
whom discovery is sought in any class 2 proceeding, and for good
cause shown, the hearing examiner may make any order in accord-
ance with s. 804.01 which justice requires to protect a party or per-
son from annoyance, embartrassment, oppression, or undue bur-
den or expense: In any class 1 or class 3 proceeding, an agency
may by rule permit the taking and preservation of evidence, but
in every such proceeding the taking and preservation of evidence
shall be permitted with respect to a witness:

(a) Whoisbeyond reach of the subpoena of the agency or hear-
ing examiner;

(b) Who is about to go out of the state, not mtendmg to return
m time for the hearing; :

" -(c)-'Who is so sick, infirm or aged as to make it probable that
the witness will not be able to attend the hearing; or

~(d) Who is a member of the leglslature if any committee of the
same or the house of which the witness is a member is in session,

provided the witness waives his or her privilege: ]

History: 1975 c. 94 5. 3; 1975 ¢. 414 55,9, 10, 12; Stats. 1975 s, 227.08; 1977 ¢
277,418,447;1979¢. 162,208; 1985a. 182s 33; Stats. 1985s.227.45;1989a. 139,
19912 269 .

Where there is evidence that a rule promulgated by an administrative agency is
founded on a particular source, it is reasonable to resott to such source to interpret the
rule, but ult.lmately it is the course of reliance on the source, the uniform administra-
tive interpretation of the rule, that gives the interpretation validity and not the source
itself. Employers Mut. anblhty Ins.Co.v. ILHR Dept. 62 W (2d) 327, 214 NW (2d)
587 - .

227.46 Hearing examiners, examination of evi-
dence by agency. (1) Except as provided under s. 227.43 (1),
an agency may designate an official of the agency or an employe
on its staff or borrowed from another agency under s. 20.901 or
230.047 as a heating examiner to preside over any contested case.
In hearings under s. 19.52, a reserve judge shall be appointed.
Subject to rules of the agency, examiners presiding at hearings
may:

(a). Administer oaths and affirmations. :

(b) Issue subpoenas authorized by law and enforce subpoenas
under s. 885.12.

(c) Rule on offers of proof and receive relevant evidence.

(d) Take depositions or have deposmons taken when per mltted
by law.

(©)] Regulate the course of the hearing.

() Hold confer ences for the settlement or simplification of the
issues by consent of the parties,

' (g) Dispose of pxocedural requests or ‘similar mattexs

(h) Make or recommend findings of fact, conclusions of law
and. dec181ons to the extent permxtted by law.

(i) Take other‘action authorized by agency rule consistent with
this chapter. -

(2) Exceptas prov1ded in sub. (2m) and 8. 22747 (2), in any
contested case which is a class 2 or class 3 proceeding, where a
majority of the officials of the agency who are to render the final
decision are not present for the hearing, the hearing examiner pre-
siding at the hearing shall piepare a pioposed decision, including
findings of fact, conclusions of law, order and opinion, in a form
that may be adopted as the final decision inthe case. The proposed
decision shall be a part of the record and shall be served by the
agency on-all parties. Each party adversely affected by the pro-
posed decision shall be given an opportumty to file objections to
the proposed decision; briefly 'stating the reasons and authorities
for each objection; and to argue with respect to them before the
officials who are to participate in the decision. The agency may
direct whether such argument shall be writtén or oral. If an
agency’s decision varies in any respect from the decision of the
hearing examiner, the agency’ ’s decision shall include an explana-
tion of the basis for each variance. ,
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:(2m) In any hearing or review assigned to-a hearing examiner
under s. 227.43 (1) (bg), the hearing examiner presiding at the
hearing shall prepare a proposed decision, including findings of
fact, conclusions of law, order and opinion, in a form that may be
adopted as the final decision in the case. The proposed decision
shall be a-part of the record and shall be served by the division of
hearings and appeals.in the department of administration on all
parties.. Each party adversely affected by the proposed decision
shall be given an. opportunity to file objections to the proposed
decision within 15 days, briefly stating the reasons and authorities
for each objection, and to argue with respect to them before the
administrator of the division of hearings and appeals. The admin-
istrator of the division of hearings and appeals may direct whether
such argument shall be written or oral. If the decision of the
administrator of the division of heatings and appeals varies in any
respect from the decision of the hearing examiner, the decision of
the admiinistrator of the division of hearings and appeals shall
include an explanation of the basis for each variance. The deci-
sion of the administrator of the division of hearings and appeals
is a final decision of the agency subject to judicial review under
5.227.52. The department of transportation may petition for judi-
cial review. - - -

- (3). Withrespect to contested cases except a hearing or review
assigned to.a hearing examiner under s. 227.43 (1) (bg), an agency
may by rule or in a particular case may by order: .

(a) Direct that the hearing examiner’s decision be the final
decision of the-agency; -

(b) Except as provided in sub. (2) or (4), direct that the record
be certified to it without an intervening proposed decision; or
* " (c) Directthat the procedure in sub. (2) be followed, except that
inaclass 1 proceeding both written and oral argument may be lim-
ited. '

(4) Notwithstanding any other provision of this section, in any
contested case, if a majority of the officials of the agency who are
to render the final decision have not heard the case or read the
record, the decision, if adverse to a party to the proceeding other
‘than the agency itself, shall not be made until a proposed decision
is served upon the parties and.an opportunity is afforded to each
party adversely affected to. file objections and present briefs or
oral argument to the officials who are to render the decision.
Except as provided in's. 227.47 (2), the proposed decision shall
¢ontain a-statement of the reasons therefor and of each issue of fact
or law necessary to the proposed decision, prepared by the hearing
examiner ora person-who has read therecord. - The parties by writ-
ten stipulation may waive compliance with this:subsection.

- (5)" In any class 2 proceeding; if the decision to file a complaint
or otherwise commence a proceeding to impose a sanction or pen-
alty is made by one or.more of the officials of the agency, the hear-
ing examiner shall not'be an official of the agency and the proce-
dure described in sub: (2) shall be followed. R

(6) ‘The functions of persons presiding at a hearing or partici-
‘pating in proposed or’ final decisions shall be performed in an
impartial manner. A hearing examiner or agency official may at
‘any time disqualify himself or herself. ‘In class 2 and 3 proceed-
ings, on the filing in-good faith of atimely and sufficient affidavit
“of peisonal bias ot other disqualification of a hearing examiner or
official, the agency or héaring examiner shall determine the matter
as part of the record and decision in the case.

" (7) (a) Notwithstanding any other provision of law, the hear-
ing examiner presiding at a hearing may order such protective
‘measures as are necessary.to protect the trade secrets of parties to
the hearing, - . AN Lo
< (b)-In this subsection, “trade secret” has the meaning specified
inss; 134.90.(1) (€)oo v
-+ +(8)If the hearing examiner assigned under s.227.43 (1) (b)
rendets the final decision in a contested case and:the decision is
subject to judicial review under s. 227.52, the department of natu-
ral resources may petition for judicial review. If the hearing exam-
iner assigned-under s. 227.43 (1) (br) renders the final decision in
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a contested case and the decision is subject to judicial review
under s. 227.52, the department of transportation may petition for

judicial review.

History: 1975 c. 94 5.3; 1975 c. 414; 1977 ¢. 196 s 131; 1977 ¢. 277,418, 447;
1979 ¢.208; 1983 a. 189'5. 329 (2); 1985 a.29; 19852 182ss 33g, 57; 1985 a. 236;
Stats. 1985 5. 227.46; 1987 a 365; 1993 a 16.

Agency findings should reflect that majority of officials under (4) either heard case
or 9rse(z;x)d record, Wis. Elec. Power Co. v. DNR, 93 W (2d) 222, 287 NW (2d) 113
¢

Agency’s decision not to accept the hearing examiner’s order on grounds that
altered sanctions were justified by the “seriousness of the facts” was insufficient
Heine v. Chiropractic Examining Bd., 167 W (2d) 187, 481 NW (2d) 638 (Ct App
1992). - =

Sub (5) requires use of a hearing examiner if an examining board member partici-
pates in the decision to commence a proceeding against a licensee, but does not
require such use if aboard member is involved only in the investigation. 66 Atty. Gen
52.

Discussion of circumstances under which hearing examiner has power to entertain
motion to dismiss proceedings. 68 Atty. Gen. 30

Witness subpoenaed under (1) must attend continued or postponed hearing and
remain in attendance until excused., 68 Atty. Gen. 251

227.47 Decisions. (1) Except as provided in sub. (2),
every proposed or final decision of an agency or hearing examiner
following a hearing and every final decision of an agency shall be
in writing accompanied by findings of fact and conclusions of law.
"The findings of fact shall consist of a concise and separate state-
ment of the ultimate conclusions upon each material issue of fact
without recital of evidence. Every proposed or final decision shall
include a list of the names and addresses of all persons who
appeared before the agency in the proceeding who are considered
parties for purposes of review under s. 227.53. The agency shall
by rule éstablish a procedure for determination of parties.

(2) Except as otherwise provided in this subsection, a pro-
posed or final decision of the personnel commission, hearing
examiner or arbitrator concerning an appeal of the decision of the
secretary of employment relations made under s. 230.09 (2) (a) or
(d) shall hot be accompanied by findings of fact or conclusions.of
law. If within 30 days after the commission issues a decision in
such an appeal either party files a petition for judicial review of the
decision under s. 227.53 and files a written notice with the com-
mission that ‘the party has filed such a petition, the commission
shall issue written findings of fact and conclusions of law within
90 days after receipt of the notice.: The court shall stay the pro-
ceedings pending receipt of the findings and conclusions.

History: 1975 ¢.414s.15;1977 c 418;1979 ¢ 208; 1985 a. 182 s5.33r, 57; Stats.
1985 s 227.47; 1993 a. 16, 491. :

" Although its procedures are not subject to ch. 227, the finding of the city of Mil-
waukee Board of Fire and Police Commissioners was insufficient in failing to specify
what particular wrongful acts the officers performed or why those acts constituted
conduct unbecoming an officer under the circumstances, and in failing to make sepa-
rate findings as to each officer; because in making its determination the board is
required to state specific findings of fact and conclusions of law in the manner
required of state agencies under this section. State ex rel. Héffernan v. Board, 247
W 77, overruled.. Edmonds v Board of Fire & Police Commrs. 66 W (2d) 337,224
NW (2d) 575 }

227.48 Service of decision. (1) Every decision when
made, signed ahd, filed, shall be served forthwith by personal
delivery or mailing of a copy to each party to the proceedings or
to the party’s attorney of record. '

(2) Each decision shall include notice of any right of the par-
ties to petition for rehearing and administrative or judicial review
of adverse decisions, the time allowed for filing each petition and
identification of the party to be named as respondent. No time
period specified under s. 227.49 (1) for filing a petition for rehear-
ing, under s, 227.53 (1) (a) for filing a petition for judicial review
or under any other section permitting administrative review of an
agency decision begins to run until the agency has complied with

this subsection.

History: 1975¢.94s.3;1975 c. 414 s5. 13, 17; Stats. 19755.227.11; 1981 ¢ 378;
1985 a. 182 ss. 33rm, 57; Stats. 1985 5. 227 48.

Service of a decision is complete on the date of its mailing regardless of its receipt
?%ldt)hg ggdresseg Inre Proposed Incorporation of Pewaukee, 72 W (2d) 593, 241 NW

'297.485 Costs to certain prevailing parties. (1) The
legislature intends that hearing examiners and courts in this state,
when interpreting this section, be guided by federal case law, as
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of November 20, 1985, interpreting substantially similar provi-
sions under the federal equal access to justice act, S USC 504.

(2) In this section:

(a). “Hearing examiner” means the agency or hearing examiner
conducting the hearing.

(b) “Nonprofit corporation” has the meaning designated in s.
181.02 (8).

_ (c) “Small business” means a business entity, including its
affiliates, which is independently owned and operated, and which
employs fewer than 25 full-time employes or which has gross
annual sales of less than $2,500,000. ‘

(d) “Small nonprofit corporation” means a nonprofit corpora-
tion which employs fewer than 25 full-time employes.

(e) “State agency” does not include the public intervenor or cit-
izens utility board.

(f) “Substantially justified” means having a reasonable basis
in law and fact.

(3) Inany contested case in which an individual, a small non-
profit corporation or a small business is the prevallmg party and
submits a motion for costs under this section, the hearing exam-
iner shall award the prevailing party the costs incurred in connec-
tion with the contested case, unless the hearing examiner finds that
the state agency which is the losing party was substantially justi-
fied in taking its position or that special circumstances exist that
would make the award unjust.

(4) Indetermining the prevailing party in cases in which more
than one issue is contested, the examiner shall take into account
the relative importance of each issue. The examiner shall provide
for partial awards of costs under this section based on determina-
tions made under this subsection. ,

(5) If the hearing examiner awards costs under sub: (3), he o1
she shall determine the costs under this subsection, except as mod-
ified under sub. (4). The decision on the merits of the case shall
be placed in a proposed decision and submitted under ss. 227.47
and 227.48. The prevailing party shall submit, within 30 days
after service of the proposed decision, to the hearing examiner and
to-the state agency which is the losing party an itemized applica-
tion for fees and other expenses, including an itemized statement

from any attorney or expert witness representing or appearing on

behalf of the party stating the actual time expended and the rate at
which fees and other expenses were computed. The state agency

which is the losing party has 15 working days from the date of

receipt of the application to respond in writing to the hearing
examiner. The hearing examiner shall determine the amount of
costs using the criteria spe01f1ed in's. 814.245 (5) and include an
order for payment of costs in the final decision.

- (6) A final decision under sub. (5) is subject to judicial review
under s. 227.52. If the individual, small nonprofit corporation or
small business is the prevailing party in the proceeding for judicial
review, the court shall make the findings applicable under s.
814.245 and, if appropriate, award costs related to that proceeding
under s. 814.245, regardless of who petitions for judicial review.
In addition, the court on review may modify the order for payment
of costs in the final decision under sub. (5).

(7) An md1v1dual isnoteligible totecover costs under this sec-
tion if the ‘person’s. properly reported federal ad]usted gross
income was $150,000 or more in each of the 3 caiendar years or

.corresponding fiscal years immediately prior to the commence-
ment of the case. This subsection applies whether the person files
the tax return individually or in combination with a spouse.

(8) If a state agency is ordered to pay costs under this section,
the costs shall be paid from the apphcable appropriation under s.
20.865 (1) (a), (g) o1 (@)

(9) Each state agency that is ordered to pay costs under this
section or that recovers costs under sub. (10) shall submit a report
annually, as soon as is practicable after June 30, to the chief clerk
of each house of the legislature, for distribution to the appropriate
standing committees under s. 13.172 (3), the number, nature and
amounts of the claims paid, the claims involved in the contested
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case in which the costs were incurred, the costs recovered under
sub. (10) and any other relevant information to aid the legislature
in evaluating the effect of this section.

~(10) If the examiner finds that the motion under sub. (3) is
frivolous, the examiner may award the state agency all reasonable
costs in responding to the motion. In order to find a motion to be
frivolous, the examiner must find one or more of the following:

(a) The motion was submitted in bad faith, solely for purposes
of harassing or maliciously injuring the state agency.

(b) The party or the party’s attorney knew, or should have
known, that the motion was without any reasonable basis in law
or equity and could not be supported by a good faith argument for
an extension, modification or reversal of existing law.

History: 1985 a. 52; Stats. 1985 s 227.115; 1985 a. 182 s5..33s,'57; 1985 a. 332
s. 253; Stats: 1985 5. 227 485;.1987 a. 186.
Fact that government loses case does not justify automatic-imposition of fees and

costs; award depends upon whether government’s position has arguable merit.
Behnke v. DHSS, 146 W (2d) 178, 430 NW (2d) 600 (Ct. App. 1988)

227.49 Petitions for rehearing in contested cases.
(1) A petition for rehearing shall not be a prerequisite for appeal
or review. Any person aggrieved by a final order may, within 20
days after service of the order, file a written petition for rehearing
which shall specify in detail the grounds for the relief sought and
supporting authorities. An agency may order a rehearing on its
own motion within 20 days after service of a final order. This sub-
section does not apply to s. 17.025 (3) (e). No agency is required
to conduct more than one rehearing based on a petition for rehear-
ing filed under this subsection in any contested case.

(2) The filing of a petition for rehearing shall not suspend or
delay the effective date of the order, and the order shall take effect
on the date fixed by the agency and shall continue in effect unless
the petition is granted or until the order is superseded, modified,
or set aside as provided by law,

(3) Rehearing will be granted only on the basis of:

(a) Some material error of law.

(b) Some material error of fact.

(c) - ‘'The .discovery ‘of ‘new evidence sufficiently strong to
reverse or modify the order, and which could not have been previ-
ously discovered by due diligence.

(4) -Copies of petitions for rehearing shall be served on all par-
ties of record. Parties may file réplies to the petition.

(5) The agency may order a-rehearing or enter an order with
reference to the petition without a hearing, and shall dispose of the
petition within 30 days after it is filed: If'the agency does not enter
an order disposing of the petition within the 30—day period, the
petition shall be deemed to have been denied as of the expiration
of the 30-day period...

(6) Upon granting a rehearing, the agency shall set the matter
for further proceedings as soon as practicable. Proceedings upon
rehearing shall conform as nearly may be to the proceedings in an
original hearing except as the agency may otherwise direct. If in
the agency’s judgment, after such rehearing it appears that the
original decision, order.or-determination is in any respect unlaw-
ful or unreasonable, the agency may.reverse, change, modify or
suspend the same accordingly. Any decision, order or determina-
tion.made after such rehearing reversing, changing, modifying or
suspending the original determination shall have the same force
and effect as an original decision, order or determination.

History: 1975 ¢. 945.3; 1975 ¢. 414; 1977 ¢. 139; 1979 ¢. 208; 1985 a. 1825 33t;
Stats. 1985 s. 227 49.

22750 Ex- parte communications in contested
cases. (1) (a) Inacontested case, no ex parte communication
relative to the merits or a threat or offer of reward shall be made,
before a decision is rendered, to the hearing examiner or any other
official or employe of the agency who is involved in the decision—
making process, by:

1. Anofficial of the agency or any other public employe or
official engaged in prosecution or advocacy in connection with
the matter under consideration or a factually related matter; or
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2. A party o the proceeding, or any person who directly or
indirectly would have a substantial interest in the proposed agency
action or an authorized representative or counsel.

. (b) Paragraph (a) 1. does not apply to an advisory staff which
does not participate in the proceeding. :

" (c) This subsection does not apply to an ex parte communica-
tion which is authorized or required by statute.

(d) This subsection does not apply to an ex parte communica-
tion by an official or employe of an agency which is conductirg
a class 1 proceeding, »

" (e) This subsection does not apply to any communication made
to an agency in response to a request by the agency for information
required in the ordinary course of its regulatory functions by rule
of the agency. - :

(2) A hearing examiner or. other agency official or employe
involved in the decision-making process who receives an ex parte
communication in violation of sub. (1) shall place on the record
of the pending matter the communication, if written, a memoran-
dum stating the substance of the communication, if oral, all writ-
ten responses to the communication and a memorandum stating
the substaice of all oral responses made, and also shall-advise all
parties that the material has been placed on the record; however,
any writing or memorandum which would not be admissible into
the record if presented at the hearing shall not be placed in the
record, but notice of the substance or nature of the communication
shall be given to all parties. Any party desiring to rebut the com-
munication shall be allowed to do so, if the party requests the
opportunity for rebuttal within 10 days after notice of the commu-
nication. The hearing examiner or agency official or employe
may, if deeming it necessary to eliminate the effect of an ex parte
communication' received, withdraw from the proceeding, in
which case a successor shall be assigned.

. ;l;;tggy 1975¢.94s. 3; 1975 c. 414; 1977 ¢. 418; 1985 a. 182 5. 33t; Stats. 1985

. Failure to notify. pa:ﬁ(;s of receipt of ex parte communication was harmless error.
Seebach v. Public Serv. Comm 97 W (2d) 712, 295 NW (2d) 753 (Ct. App. 1980).

227.51 Licenses. (1) When the grant, denial or renewal
of a license is required to be preceded by notice and opportunity
for hearing, the provisions of this chapter concerning contested
cases apply. , o '

(2) When a licensee has made timely and sufficient applica-
tion for the renewal of a license or a new license with reference to
any activity of a continuing nature, the existing license does not
expire until the application has been finally acted upon by the
agency, and, if the application is denied or the terms of the new

license are limited, until the last day for seeking review of the
agency decision or a later date fixed by order of the reviewing
court. . ‘
- (8) Except as otherwise specifically provided by law, no revo-
cation, suspension, annulment or withdrawal of any license is law-
ful unless the agency gives notice by mail to the licensee of facts
or conduct which warrant the intended action and the licensee is
given an opportunity to show. compliance with all lawful require-
“ments for the retention of the license. If an agency finds that pub-
lic health, safety or welfare imperatively requires emergency
- action and incorporates a finding to that effect in its order, sum-

mary suspension of 2 license may be ordered pending proceedings -

pen Y
for revocation or other action.. Such proceedings shall be
promptly instituted and determined.
History: 1975 c. 414; 1985 a. 182 5. 33t; Stats. 1985 s. 227.51. -
Summary suspension of occupational licenses discussed. 76 Atty. Gen. 110.

227.52. Judicial review; decisions reviewable.
Administrative decisions which adversely affect the substantial
interests of any person, whether by action or inaction, whether
affirmative or negative in form; are subject to réview as provided
in this chapter, except for the decisions of the department of reve-
nue other than decisions relating to alcohol beverage permits
issued underch. 125, decisions of the department of employe trust
funds, the commissioner of banking, the commissioner of credit
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unions, the commissioner of savings and loan, the board of state
canvassers and those decisions of the department of industry,
labor and human relations which are subject to review, prior to any

judicial review, by the labor and industry review commission, and

except as otherwise provided by law. -

History: 1975 c. 414; 1977 ¢. 187,418; 1981 ¢ 79, 96,391; 1983 2. 27, 122, 183,
538;1985 a. 182's. 35; Stats. 1985 5. 227 52. ) ‘

Cross~reference: See s. 50.03 (11) for review under subchapter I of chapter 50

Legislative Council Note, 1981: The amendment to s. 227 15 applies courtreview
under ch. 227 to revocations, suspensions and nonrenewals by the department of per-
mits issued by it. [Bill 300-A]

‘An order of the tax appeals commission refusing to dismiss proceedings for lack
of jurisdiction is not appealable because the merits of the case are still pending” Pasch
v. Dept. of Revenue, 58 W (2d) 346, 206 NW(2d) 157,

The requirements of ss 227.15 and 227 16 (1), 1983 stats. [now ss. 227 52 and
22753 (1)), for standing to seek review of an administrative decision, do not create
separate and independent criteria, but both sections essentially require that tobe a per-
son aggrieved for standing purposes, one must have an interest recognized by law in
the subject matter whichis injuriously affected by the decision Wisconsin’s Environ-
mental Decade, Inc. v. PSC, 69 W (2d) 1, 230 NW (2d) 243

An order of the employment relations commission directing an election and deter-
mining the bargaining unit under 111.70 (4) (d) is not reviewable. West Allis v
WERC, 72 W (2d) 268, 240 NW (2d) 416

See note to 111.07, citing WERC v. Teamsters Local No. 563, 75 W (2d) 602, 250
NW (2d)696.

Unconditional intefim order by Public Service Commission fixing utility rates
pending final determination is reviewable where no provision was made for refund
of excess interim rates. Friends of Earth v Public Service Commission, 78 W (2d).
388, 254 NW (2d) 299. ‘

" Decision of PSC not to investigate under 196.28 and 196 29 was a nonreviewable,
discretionary: determination. Reviewable decisions defined. Wis. Environmental
Decade v. Public Service Comm. 93 W (2d) 650, 287 NW (2d) 737 (1980).

Ssef)note to 808.03, citing Bearns v. DILHR, 102 W (2d) 70, 306 NW (2d) 22
(1981). :

Because appointment to office was administrative decision, challenge of appoint-
ment could only be made under this chapter. State ex rel. Frederick v. Cox, 111 W
(2d) 264, 330 NW (2d) 603 (Ct. App. 1982)

Administrative decisions eligible for judicial review in Wisconsin. Klitzke, 61
MLR 405.

227.53 Parties - and proceedings for review.
(1) Except as otherwise specifically provided by law, any person
aggrieved by a decision specified in s. 227.52 shall be entitled to

judicial review thereof as.provided in this chapter.

(a) 1. Proceedings for review shall be instituted by serving a
petition therefor personally or by certified mail upon the agency
or one of its officials, and filing the petition in the office of the
clerk of the circuit court for the county where the judicial review

_proceedings are to be held. If the agency whose decision is sought

to be reviewed is the tax appeals commission, the banking review
board, the consumer credit review board, the credit union review
board, the savings and loan review board or the savings bank
review board, the petition shall be served upon both the agency
whose decision is sought to be reviewed and the corresponding

‘riamed ,r'e‘slpo‘ndent,, as specified under par. (b) 1. to 5.

2. Unless a rehearing is requested under s. 227.49, petitions

_ for review under this paragraph shall be served and filed within 30

days after the service of the decision of the agency upon all parties
under s. 227.48. If a rehearing is requested under s. 227.49, any
party desiring judicial review shall serve and file a petition for
review within 30 days after service of the order finally disposing
of the application for rehearing, or within 30 days after the final
disposition by operation of law of any such application for rehear-
ing. The 30-day period for serving and filing 2 petition under this
paragraph commences on the day after personal service or mailing
of the decision by the agency, ‘

3. If the petitioner is a resident, the proceedings shall be held

in the circuit court for the county where the petitioner resides,

except that if thé petitioner is an agency, the proceédings shall be
in the circuit court for the county where the respondent resides and
except as provided in ss, 77.59 (6).(b), 182.70 (6) and 182.71 (5)
(g). The proceedings shall be in the circuit court for Dane county
if the petitioner is a nonresident. " If all parties stipulate and the
court to which the parties desire to transfer the proceedings agrees,
the proceedings may be held in the county designated by the par-
ties, If2 or more petitions for review of the same decision are filed

‘in.different counties, the circuit judge for the county in which a

petition for review of the decision was first filed shall determine
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the venue for judicial review of the decision, and shall order trans-
fer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner’s inter-
est, the facts showing that petitioner is-a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which peti-
tioner contends that the decision should be reversed or modified.
The petition may be amended, by leave of court, though the time
for serving the same has expired. The petition shall be entitled in
the name of the person serving it as petitioner and the name of the
agency whose decision is sought to be reviewed as respondent,
except that in petitions for review of decisions of the following
agencies, the latter agency specmed shall be the named respon-
dent:

1. The tax appeals commission, the department of revenué.

2. The. bankmg review board or the consumer credit review
board, the commissioner of banking.

3. The credit union review board, the commissioner of credit
unions:

4. The savings and loan review board, the commissioner of
savings and loan, except if the petitioner is the commissioner of
savings-and loan, the prevailing parties before the savings and
loan review board shall be the named xespondents

5. The savings'bank review board, the commissioner of sav-
ings and loan, except if the petitioner is the commissioner of sav-
ings and loan, the prevailing parties before the savings bank
review board shall be the named respondents.

(c) Acopy of the petmon shall be served per: sonally or by certi-
fied mail or, when service is timely admitted in writing, by first
class mail, not later than 30 days after the institution of the pro-
ceeding, upon each party who appeared before the agency in the
proceeding in which the decision sought to be reviewed was made
or upon the party’s attorney of record.” A court may not dismiss
the proceeding for review.solely because of a failuré to serve a
copy of the petition upon a party or the party’s attorney of record
unless the petitioner fails to serve a person listed as a party for pur-
poses of review in the agency’s decision under s.227.47 or the per-
son’s attorney- of record.

~.(d) The agency (except iri the case of the tax appeals commis-
sion and the bankmg review board, the consumer credit review
board, the credit union review board, the savings and Ioan review
board and the savmgs bank review board) and all pames to the

.proceeding before it, shall have the right to participate in the pro-
céedings for review. The court may permit other interested pet-
_sons fo intervene. Any person petitioning the court to intervene

“shall serve a copy of the petition on each party who appeared
before the agency and any additional parties to the judicial review
at least 5 days prior to the date set for hearing on the petition.

(2): Evety person served with the petition for review as pro-
vided in this section and who desires to participate in the proceed-
1ings for review thereby 1nst1tuted shall serve upon the petitioner,
within 20 days after service of the petition upon such person, a
notice of appearance clearly stating the person’s position with ref-
erence to each material allegation in the petition and to the affirm-
ance, vacation or modification of the order or decision under
revxew Such notice, othér than by-the named respondent, shall
also be served on the named respondent and the attorney general,
and shall be filed, together with proof of required service thereof,
with the clerk of the reviewing court within 10 days after such ser-

vice. Service of all subsequent papers or notices in such proceed-
ing need be made onily upon the petitioner and such other persons
as have served and filed the notice as provided in this subsection
or have been permitted to intetvene in said proceeding, as paities
"thereto, by order of the reviewing court. _
History: 1971 ¢. 243;1975 c. 94 5. 3; 1975 ¢. 414, 1977 ¢. 26 s 75; 1977 ¢. 187,
11979 ¢. 90, 208, 355; 1985 2 149s°10; 19852, 1825 37, 57; Stats 1985s 227 53;
1987 a.27, 313 399 1991 a 221. .
The circuit court has no jurisdiction of an appeal from the tax appeals commission
whexe the peunon for review was served only on the department of revenue and not

on the commission within the allowed 30 days Brachtl v. Dept. of Revenue, 48 W
(2d) 184, 179 NW (2d) 921
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Service on the department of a notice of appeal by ordinary mail, when received
in time and not promptly objected to is good service. Service on a staff member of
the department is sufficient if in the past that individual has represented himself as
agent and as attorney for the department. Hamilton v ILHR Dept. 56 W (2d) 673,
203 NW (2d) 7.

An appeal will not lie from an order denying a petition to reopen an earlier PSC
order where no appeal was taken from the order or the order denying rehearing within
g(l) 2days Town of Caledonia v. Pubhc Service Comm 56 W (2d) 720, 202 NW (2d)

Failure to strictly comply with. the caption requirements of (1) does not divest a
court of jurisdiction if all other jurisdictional xeguuements are met. Evans v Dept
of Local Affairs & Development, 62 W (2d) 622, 215 NW (2d) 408

* Where the taxpayer failed to serve a copy of his petition for review of a decision
and order of the tax appeals commission upon the department of revenue within 30
days, the circuit court had no jurisdiction Cudahy v. Dept of Revenue, 66 W (2d)
253; 224 NW (2d) 570

The implied authority of the PSC under various provisions of ch. 196, to insure that
future supplies of natural gas will remain as reasonably adequate and sufficient as
practicable indicates a legally recognized interest of the environmental group mem-
bers living in the area affected by the commission order in the future adequacy of their
service which is sufficient to provxde standing if the facts alleged in the petition are
true to challenge the commission’s failure to consider conservation alternatives to the
proposed priority system. Wisconsin’s Envuonmental Decade, Inc v PSC, 69 W
(2d) 1, 230 NW (2d) 243.

- County has standing to challenge validity of rule not adopted in conformity with
ss.227.02 through 227.025; 1983 stats Dane County v. H&SS Dept. 79 W (2d) 323,
255.NW (2d) 539.

“Parties” under sub (1) (c), 1975 stats , are those persons affirmatively demon-
strating active interest in the proceedings; PSC must identify parties. Wis. Environ-
mental Decade v. Public Service Comm, 84 W (2d) 504, 267 NW (2d) 609 (1978).

.:Ch, 801 is inapplicable to judicial review proceedings. Omernick v DNR, 94 W

(2d) 309, 287 NW (2d) 841 (Ct. App. 1979)

Service on department rather than on specific division within department was suf-
ficient notice under this section’ Sunnyview Village v. Adm. Dept 104 W (2d) 396,
311.NW (2dy 632 (1981)

.- Where petitioners tacked standing to seek review and where intervenors filed after
ume limit in sub. (1), intervenors could not contmue to press claim Fox v DHSS,
112'W (2d) 514, 334 NW (2d) 532 (1983).

Seenotetos: 111, citing Milwaukee Brewers v DH&SS, 130 W (2d) 56, 387 NW
(2d) 245 (1986) ' -

- Two-part test for determining whether party has standing under sub. (1) discussed
Waste Management of Wisconsin v. DNR, 144 W (2d) 499, 424 NW (2d) 685 (1988)

County has standing to bring petition for review because petition initiates special
proceeding rather than action. Richland County v DH&SS, 146 W (2d) 271,430 NW
(2d) 374 (Ct. App. 1988).

Delivery of a petition to an agency attorney did not meet the requirements for ser-
vice under sub. (1) (a) 1 . Weisensel'v. DHSS, 179 W (2d) 637, 508 NW (2d) 33 (Ct.
App. 1993)

Time provisions under sub: (2) are mandatory. Wagner v. State Medical Examining
Board, 181 W (2d) 633, 511 NW (2d) 874 (1994).

227.54 Stay of proceedings. The institution of the pro-
ceeding for review shall not stay enforcement of the agency deci-
sion. The reviewing court may order a stay upon such terms as it
deems proper, except as otherwise provided in ss. 196.43 and

551.62.
History: 1983 a.27; 1985 a. 1825.39; Stats. 1985 5. 227 54; 1987 a. 5

227.55 Record on review. Within 30 days after service
of the petition for réview upon the agency, or within such further
time as the court may allow, the agency shall transmit to the
reviewing court the original or a certified copy of the entire record

“of the proceedings in which the decision under review was made,

including all pleadings, notices, testimony, exhibits, findings,
decisions, orders and exceptions, therein; but by stipulation of all
parties to the review proceedings the record may be shortened by
eliminating any portion thereof. Any party, other than the agency,
refusing to stipulate to limit the record may be taxed by the court
for the additional costs. The record may be typewritten or printed.
The exhibits may be typewritten, photostated or otherwise repro-
duced; or, upon motion of any party, or by order of the court, the
original exhibits shall accompany the record. The court may
require or permiit subsequent corrections or additions to the record
when deemed desirable.

History: 1985 a. 182 s 41; Stats. 1985 5. 227.55

Time provisions under this séction are mandatory. Wagner v. State Medical Exam-
ining Board, 181 W(2d) 633, S11 NW (2d) 874 (1994)

227_.56 . Additional evidence; trial;- motion to dis-
miss; amending petition. (1) If before the date set for tridl,
apphcatlon is made to the circuit court for leave to present addi-
tional evidence on the issues in the case, and-it is shown to the sat-
isfaction of the court that the additional evidence is material and
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that there wete good reasons for failure to present it in the proceed-
ings before the agency, the court may order that the additional evi-
dence be taken before the agency upon such terms as the court may
deem proper. The agency may modify its findings and decision
by reason of the additional evidence and shall file with the review-
ing couit the additional evidence together with any modified or
new findings or decision:

'(2) Proceedings for review of administrative agency decisions
as provided in this chapter may be brought on for trial or hearing
at any time upon not less than 10 days’ notice given after the expi-
ration of the time for service of the notices provided in s. 227.53
@ | ‘» |
(3) Within 20 days after the time specified in s.227.53 for fil-
ing notices of -appearance in any proceeding for teview, any
respondent who has served such notice may move to dismiss the
petition as filed npon the ground that such petition, upon its face,
does not state facts sufficient to show that the petitioner named
therein is-a person aggrieved by the decision sought to be
reviewed, “Upon the hearing of such motion the court may grant
the petitioner leave to amend the petition if the amendment as pro-
posed shall have been served upon all respondents prior to such
hearing. .If so amended the court may consider and pass upon the
validity of the amended petition without further or other motion
to dismiss the same by any respondent. o

History: 1975 c. 414; 1985 a. 182 ss. 41, 57, Stats. 1985 s. 227 56.

See note to 111 39, citing Chicago & N.-W R R.v. Labor & Ind. Rev. Comm 91 W
(2d) 462, 283 NW(2d) 603 (Ct App. 1979) )

A court may not find facts under (1);:the court may only receive evidence to deter-

mine whether to remand to the agency for further fact finding. State Public Intervenor
v.DNR, 171 W (2d) 243, 490 NW (2d) 770 (Ct App. 1992)

227.57 Scope of review. (1) The review shall be con-
ducted by the court without a jury and shall be confined to the
record, except that in cases of alleged irregularities in procedure
before the agency, testimony thereon may be taken in the court
and, if leave is granted to take such testimony, depositions and
written interrogatories may be taken prior to the date set for hear-
ing as provided in ch. 804 if proper cause is shown therefor.

(2) Unless the court finds a ground for setting aside, modify-
ing, remanding or ordering agency action or ancillary relief under
a specified provision of this section, it shall affirm the agency’s
action. : :

(3) The court shall separately treat disputed issues of agency
procedure, interpretations of law, determinations of fact or policy
within the agency’s exercise of delegated discretion.

(4) The court shall remand the case to the agency for further
action if it finds that either the fairness of the proceedings or the
correctness of the action has been impaired by a material error in
procedure or a failure to follow prescribed procedure.

(5) The court shall set aside or modify the agency action if it
finds that the agency has erroneously interpreted a provision of
law-and a correct interpretation compels a particular action, or it
shall remand the case to the agency for further action under a cor-
rect interpretation of the provision of law.

(6) If the agency’s action depends on any fact found by the
-agency in a contested case proceeding, the court shall not substi-
tute its judgment for that of the agency as to the weight of the evi-
dence on any disputed finding of fact. The court shall, however,
set aside agency action or remand the case to the agency if it finds
that the agency’s action depends on any finding of fact that is not
supported by substantial evidence in the record.

(7) Ifthe agency’s action depends on facts determined without
a hearing, the court shall set aside, modify or order agency action
if the facts compel a particular action as a matter of law, or it may
remand the case to the agency for further examination and action
within the agency’s responsibility.

(8) The court shall reverse or remand the case to the agency if
it finds that the agency’s exercise of discretion is outside the range
of discretion delegated to the agency by law; is inconsistent with
an agency rule, an officially stated agency policy or a prior agency
practice, if deviation therefrom is not explained to the satisfaction
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of the court by the agency; or is otherwise in violation of a consti-
tutional or statutory provision; but the court shall not substitute its

judgment for that of the agency on an issue of discretion.

"{(9) The court’s decision shall provide whatever relief is appro-
priate irrespective of the original form of the petition. If the court
sets aside agency action or remands the case to the agency for fur-
ther proceedings, it may make such interlocutory order as it finds
necessary- to -preserve the interests of any party and the public
pending further proceedings or agency action.

(10)  Upon such review due weight shall be accorded the expe-
rience, technical competence, and specialized knowledge of the
agency involved, as well as disctetionary authority conferred
uponit. The right of the appellant to-challenge the constitutional-
ity of any act or of its application to the appellant shall not be fore-
closed or impaired by the fact that the appellant has applied for or
holds a license, permit or privilege under such act.

History: 1975.¢ 94s.3;1975 ¢ 414;1979 c. 208; 1985 a.182 5. 41; Stats. 1985
$.227.57 ) ’

Finding of fact is supported under (6) if reasonable minds could arrive at the same
conclusion ‘Westring v: James, 71-W (2d) 462, 238 NW (2d) 695.

Reviewing court, in dealing with determination or judgment which administrative
agency is alone authorized to make, must judge propriety of action solely by grounds
invoked by agency with sufficient clarity Stas'v Milw County Civil Service Comm.
75 W'(2d) 465, 249 NW (2d) 764

See note to 30.12, citing Kosmatka v. DNR, 77 W (2d) 558, 253 NW (2d) 887

Summary judgment procedure is not authorized in proceedings for judicial review
under this chapter, Wis. Environmental Decade v Public Service Comm 79 W (2d)
161, 255 NW (2d) 917"

“Discrétion” means process of reasoning, not decision-making, based on facts in
record or reasonably inferred from record, and conclusion based on logical rationale
founded on proper legal standards. Reidinger v Optometry Examining Board, 81 W
(2d) 292, 260 NW (2d) 270

See note to 220.035, citing State ex rel. 1st Nat. Bank v. M & I Peoples Bk 82 W
(2d) 529, 263 NW-(2d) 196.

See note to 1,11, citing Wis. Environmental Decade v. Public Service Comm 98
W (2d) 682, 298 NW (2d) 205 (Ct. App. 1980)

See note to 628 34, citing Aetna Life Ins Co v. Mitchell, 101 W (2d) 90, 303 NW
(2d) 639 (1981).

See note to 806.07, citing Charter Mfg. v Milw. River Restoration, 102 W (2d) 521,
307 NW. (2d) 322 (Ct App 1981)

Patty cannot recover attorney’s fees against state under (9). Administrative judge
should have been disqualified due to compelling appearance of impropriety. Guthrie
v. Wis. Employment Relations Comm. 107 W (ng 306, 320 NW (2d) 213 (Ct. App.
1982), aff’d, 111 W (2d) 447, 331 NW (2d) 331 (1983)

- Commission’s change of accounting treatment for recovery of utility expenditures
was arbitrary and capricious. Public Ser. Corp. v Public Serv. Comm 109 W (2d)
256, 325 NW (2d) 867 (1982)

WERC did not abuse discretion by finding no community of interest between pro-
fessional teachers and student interns  Unit fragmentation under 111.70 (4) (d) 2. a
discussed. Arrowhead United Teachers v. ERC, 116 W (2d) 580, 342 NW (2d) 709
(1984)

Sub (7) grants trial court broad authority to remand matter to agency for further
action where no hearing has been held and no particular result is compelled as matter
of law. R. W. Docks & Slips v. DNR, 145 W (2d) 854, 429 NW (2d) 86 (Ct. App
1988)

Onreview, there are three levels of deference which may be given to an administra-
tive agency’s conclusions of law and statutory interpretations, depending on the
agency’s experience, technical competence and knowledge in regard to the question
presented. Kelley Co v. Marquardt, 172 W (2d) 234, 493 NW (2d) 68 (1992)

Statutes enabling rule promulgation are strictly construed to preclude the exercise
of a power not expressly granted Whether an agency exceeded its authority in pro-
mulgating a rule is reviewed de novo by a reviewing court. State Public Intervenor
v. DNR, 177 W (2d) 666, 503 NW (2d) 305 (Ct. App. 1993)

Agency jurisdiction is a legal issue reviewed de novo by a reviewing court. An
agency’s decision on the scope of its own power is not binding on the court, Loomis
v. Wisconsin Personnel Commission, 179 W (2d) 25, 505 NW (2d) 462 (Ct. App
1993).

Default judgment is incompatible with the scope of review of a ch. 227 proceeding.
ngnex v. State Medical Examining Board, 181 W (2d) 633, 511 NW (2d) 874
(1994)

See/note to Art. I, sec. 1, citing Hortonville Dist. v. Hortonville Ed. Asso 426 US

2,

If court affirms agency decision under (2), unsuccessful claimant may not bring
claim to federal court. Young v. Michigan Wisconsin Pipe Line Co. 569 F Supp 741
(1983)

The scope of judicial review in Wisconsin Hewitt, 1973 WLR 554

The standard of review of administrative rules in Wisconsin. 1982 WLR 691

227.58 Appeals. Any party, including the agency, may
secure areview of the final judgment of the circuit court by appeal
to the court of appeals within the time period specified ins. 808.04
.
History: 1977 c. 187 5. 134; 1983 a. 219; 1985 a. 182 5. 41; Stats. 1985 s 227.58.

Judicial Council Note, 1983: This section is amended by repealing the appeal
deadline of 30 days from notice of entry of judgment for greater uniformity An
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227.58 ADMINISTRATIVE PROCEDURE

appeal must be initiated within the time specified in s. 808 04 (1), stats. This section
is further amended to eliminate the superfluous provision that the appeal is taken in
the manneér of other civil appeals. Civil appeal procedures are governed by chs. 808
and 809. [Bill 151-S]

Court of appeals hadno power to remand case under 806 07 (1) (b) or (h); ch. 227
cannot be supplemented by statutory remedies pertaining to civil procedure. Chicago
&N.WRR.v Labor & Ind.Rev Comm. 91 W (2d) 462, 283 NW (2d) 603 (Ct App.
1979)

.227.59 Certmcatlon of certain cases from the circuit
court of Dane county to other circuits. Any action or pro-
ceeding for the review: of any order of an administrative officer,
commission, department or other administrative tribunal of the
state required by law to be instituted in or taken to the circuit court
of Dane county except an action or appeal for the review of any
order of the department of industry, labor and human relations or
findings and orders of the labor and industry review commission
which is instituted or taken and is not called for trial or hearing
within 6 months after the proceeding or actionis instituted, and the
trial or hearing of which is not continued by stipulation of the par-
ties or by order of the court for cause shown, shall on the applica-
tion of either partyon 5-days’ written notice to the other be certi-

fied and transmitted for trial to the circuit court of the county of

the residence or principal place of business of the plamtxff or peti-
tioner, where the action or proceeding shall be given preference.
Unless written objection is filed within the 5—day period, the order
certifying and transmitting the proceeding shall be entered with-
out hearing. The plaintiff or petitioner shall pay.to the clerk of the
circuit court of Dane county a fee of $2 for transmitting the record.
History: 1977 ¢. 29; 1983 a. 219; 1985 a. 182 s. 47, Stats. 1985 s, 227.59
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227.60 Jurisdiction of state courts to determine
validity of laws when attacked in federal court and to
stay enforcement. Whenever a suit praying for an interlocu-
tory injunction shall have been begun in a federal district court to
restrain - any. department, board, commission or officer from
enforcing or administering any statute or administrative order of
this state, or to set aside or en]om the suit or administrative order,
the department, board, commission or officer, or the attorney gen-
eral, may bring a suit to enforce the statute or order in the circuit
court of Dane county at any time before the heanng on the applica-
tion for an interlocutory injunction in the suit in the federal court.

‘Jurisdiction is hereby conferred upon the circuit court of Dane

county and on the court of appeals, on appeal, to entertain the suit
with the powers granted in this section. The circuit court shall,
when the suit is brought, grant a stay of proceedings by any state
department, board, commission or officer under the statute or
order pending | the determination of the suit in the courts of the
state. The circuit court of Dane county upon the bringing of the
suit therein shall at once cause a notice thereof, together with a
copy of the stay order by it granted, to be sent to the federal district
court in which the action was originally begun An appeal shall
be taken within the time period specified in s. 808.04 (2). The
appeal shall be given preference.

History: 1977 ¢, 187; 1983 a. 219; 1985 a, 182 5. 49; Stats 1985 5. 227 60.

Judicial Council Note, 1983: This section is amended to replace the appeal dead-
line of 10 days after termination of the suit by the time provisions of s. 808.04 (2),
for greater uniformity. 'Section 808 04 (2) provides that an appeal must be initiated
within 15 days of entry of judgment or order appealed from. The provision requiring
preferential court treatment is harmonized and standardized with similar provisions
in the statutes, [Bill 151~S]
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