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EMPLOYE BENEFIT PLAN 633.06
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EMPLOYE BENEFIT PLAN ADMINISTRATORS AND PRINCIPALS
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Cross-reference: See deﬁnitions in ss. 6()00’5 amd 628 02

633.01 Definitions. In this chapter: -

(1) “Administrator” means a person who directly or mdnectly
solicits or collects premiums or charges or otherwise effects cov-
erage or adjusts or settles claims for a plan, but does not include
the following persons if they perform these acts under the circum-
stances specified foreach:

" (a)"An employer on behalf of its employes or the employes of

a subsndlaxy or affiliated employer.

*(b) A union on behalf of its members.

(c). A creditor on behalf of its debtor, if to obtain payment,
reimbursement or other method of satisfaction from a plan for any
part of a'debt owed to the creditor by the debtor ‘ '

(d) A financial institution that is subject to supervision or régu-
lation in perfoxmmg these acts by federal or other state authorities.

(e) A company that i 1ssues credit cards and provides advances
for, or collects premiums or charges from, its credit card holders,
if the company does not adjust or settle claims.

(f) An attorney who adjusts or settles claims in the normal
course of practice or employment as an attomey, if the attorney
does not collect charges or premlums

(8) An agent licensed in this state whose activities are limited
to the sale of insurance. ‘

(h) An insurer authorized to doan insuifance business in this
state if the insurer performs these acts in the normal course of its
insurance business.

(2) “Employe” means any of the following or a famlly mem-
ber or dependent of any of the following:- :

(a) An active or retired wage or salary earner whose servxces
are or were used by an employer.

(b) A member of a union, trust or association.

(c) A college or umversxty student.

(d) A person receiving continued group coverage under s.
632.897.

(3) “Insured” means an employe who isa resxdent of this state
and who is covered under aplan. .

/(4) “Plan” means an insured or wholly or partially self-
1nsured employe benefit plan which by means of direct payment,
xelmbuxsement or other arrangement provides to. one or more
employes ‘who are residents of this state benefits or services. that
include, but are not limited to, benefits for medical, surgical of
hospltal care, benefits in'the event of sickness, acadent disability
or death, or benefits in the event of unemployment or retirement.

(5 “Pnnc1pal” means a person, including an insurer, that uses
the services of an admlmstrator to ptov1de a plan.

History 1991'a 39.

- 633.04 : Written agreement required. An administrator
may not administer a plan in the absence of a written agreement
between the administrator and a principal. The administrator and
principal shall each retain a copy of the written agreement for the

duration of the agreement and for 5 years thereafter. The written
agreement shall contain the following terms:

(1) That the administrator and principal shall each retain a
copy of the written agreement as provided under this section.

(2) If a policy is issued to a trust, that the administrator shall
retam a copy of the trust agreement for the duration of the trust
agreement and for 5 years thereafter ‘

(3) If the principal is an insurer, that payments to an adminis-
trator shall be treated as provided in's. 633.05.

:(4) Thatthe administrator shall maintain and retain books and
records pertaining to a principal dating back 5 years at all times or
until delivered to the principal by the administrator, with the right
of examination and auditas provided ins. 633.06 (1), and the right
ofi 1nspect10n and any restrictions on the right of inspection, as pro-
vided in s. 633.06 (2)..

(5) If the pnnc1pal is an insurer, that advemsxng shall be
approved as provided in s. 633.07.

(6) -If the-principal is an insurer, that the terms, as required by
s..633.08, specify any underwriting. responsibilities which the
insuzer has delegated to the administrator.

(7) That funds shall be collected and received as provided in
s. 633.09 (1), that funds shall be paid and deposited as provided
ins. 633.09 (1), that fiduciary account records shallbe maintained
and provided. as. provxded in.s. 633.09 (2), that interest shall-be
treated as provided in s. 633.09 (3) or that other terms shall specify
treatment of interest, that withdrawals for payments of claims are
not permitted as provided in s. 633.09 (4) (a), and that other with-
drawals are permitted only as provided under s. 633.09 (4) (b). .

.(8) That claims are to be paid as provided in s. 633.10.

(9) That compensation to an administrator shall be pa1d as pro-
vided in s. 633.11.

. {(10) That notification shall be given as pxov1ded m 5. 633.12.

(11) Thatan administrator has been licensed as provxded ins.
633.13 (1) or.need not be licensed as provided in s. 633.13 (2).

Hlstory 1991 a.39.

633.05 Payment to admmlstrator If a principal is an

" insurer, payment to-the administrator of a.premium or-charge by

or on behalf of an insured is payment to the insurer, but payment

of a return premium or claim by the insurer to the administrator is

not payment to an insured until the payment is received by the

insured. This section does not limit any right of the insurer against

the administrator for falluze to make payments to the i insurer or an

insured. : R
History: 1991 a 39 :

633.06 Exammation and inspection of books and
records. (1) The commissioner may examine, audit or accept
an audit of the books and records of an administrator as provided
for examination of licensees under s. 601.43 (1),.(3), (4) and (5),
to be conducted as provided in s. 601.44, and with costs to be pald
as provided in s.-601.45.

(2) A principal that uses an admmxstrator may mspect the
books and records of the administrator, subject to any restrictions
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set forth in ss. 146.81 to 146.835 and in the written agreement
required under s. 633.04, for the purpose of enabling the principal
to fulfill its contractual obligations to insureds.

Hlstory 1991 a 39

633.07 Approval of advertising. An administrator may
not use any advertising for a plan underwritten by an insurer
unless the insurer approves the advertising in advance.

History: 1991 a. 39

633.08 Underwriting responsibilities. If a principal is
an insurer, any underwriting responsibilities regarding eligibility
that the insurer has delegated to an administrator shall be set forth
in the written agreement required under s. 633.04.

History: 1991 a. 39

633.09  Accounts. (1) MONEYS HELD IN FIDUCIARY CAPAC-
1TY. An administrator shall hold in a fiduciary capacity all moneys
that the administrator collects or receives on behalf of other per-
sons. Within 2 business days after collection or receipt of such
moneys, the admlmstrator either shall pay the moneys to the per-
sons entitled to them or shall deposit the moneys in 2 flducmry
account established and maintained by the. admlmstrator in a
financial institution.

(2) FIDUCIARY ACCOUNT RECORDS = An admlmstratOI' shall
maintain fiduciary account records in accordance with generally
accepted accounting principles. The administrator shall retain the
fiduciary account récords pertaining to a principal for at least 5
years beginning on the date of creation of the records. If an admin-
istrator deposits in a fiduciary account moneys that the adminis-
trator has collected on behalf of more than one principal, the
admmxsttatox shall keep records of the account that clearly indi-
cate depos1ts made under sub. (1) and withdrawals made under
sub. (4) on behalf of each principal. Upon request by a principal,
the administrator shall provide the principal copies of those por-
tions of the records pertaining to deposits and withdrawals made
on behalf of the principal and shall otherwise permit inspection by
the principal as provided under s. 633.06 (2).

(3) INTEREST ON DEPOSITS Interest earned on moneys depos-
ited-in a fiduciary account is the property of the principal unless
otherwise provided in the written agreement required under s
633 04.

" (4) WITHDRAWALS FROM FIDUCIARY ACCOUNT. (a) Anadminis-
trator may not pay any claim by. withdrawal from a fiduciary
account.

(b) An administrator may make the folIowmg payments from
a fiduciary account:

1. To a principal, the funds belonging to the principal.

2. Toaplan policyholder for payment to a prmcnpal the funds
belonging to the principal.

3. To an insured, the funds belonging to the insured.

4. 'To another account maintained in the name of a prin¢ipal,
the funds belonging to the principal.

5. To a claims paying account; the funds belonging to a princi-
pal for payment of claims owed by the principal.

6. To the administxatox, commissions, fees or charges owed
the administrator by a principal.

History: 1991 a 39.

633.10 Payment of claims. An administrator shall pay
claims. from funds paid to the claims paying account under s.
633.09 (4) (b) 5. on drafts or checks authonzed in advance by the
principal;

. History:1991 a 39,

633.11 -Claim adjustment compensation. If an admin-
istrator adjusts or settles claims under a plan, the commission, fees
or charges that the principal pays the administrator may not be
based on the plan’s loss experience. This section does not prohibit
compensation based on the number. or amount of premiums or
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charges collected, or the number or amount of claims paid or pro-

cessed by the administrator.
History: 1991 a. 39

633.12 Notification requ:red (1) An administrator
shall prepare sufficient copies of a written notice approved in
advance by the principal for distribution to all insureds of the prin-
cipal and either shall distribute the copies to the insureds or shall
provide the copies to the punc1pal for distribution to the jnsureds.
The written notice shall contain all of the following:

(a) The names and addresses of the administrator and the prin-
cipal.

(b) An explanation of the respective rights and responsibilities
of the administrator, the principal and the insureds.

(¢) A statement of the extent to which the plan is insured or
self-insured, and an explanatign of the terms ¢ 1n'sured” and “self—
insured”. '

(2) If an administrator collects premiums or charges from a
person on behalf of a principal, at least once in every year, prior
to collecting the premjums or char ges, the administrator shall pro-
vide written notice to the person stating the amount of the premi-

ums or chaiges.
History: 1991 a. 39

633.13 - License required. (1) GENERAL. Except as pro-
vided in sub. (2), a person may not perform, offer to perform or
advertise any service as an admlmstrator unless the person has
obtained a license under s. 633 .14.

i (2) ‘ExempTiONs. The commissioner may exempt by rule cer-
tain classes of administrators from the requirement of sub. (1) if
the commissioner determmes any of the following:

(a) That the functions that the administrators perform do not
require special competence or trustworthiness or otherwise do not
require the regulatory surveillance of a licensing requirement

(b) That other’ safeguards make a licensing requirement unnec-
essary.

(3) RESPONSIBILITIES OF PRINCIPAL A principal may not use
the services of an administrator unless the administrator furnishes
proof of licensure under s. 633.14 or exemptxon under sub. (2).

History: 1991 a. 39.

633.14 Issuance of license. (1) The commissioner
shall issue a Jicense to act as an administrator to an individual who
does all of the following:

(a). Pays the fee under s. 601. 31 (1) (w).

(b). Supplies a bond meeting the specifications established
under sub. (3).

(c) Shows to the satxsfactlon of the commissioner all of the fol-
lowing:

1. Thatthe pexson intends in good faith to act as an administra-
tor in compliance with applicable laws of this state and rules and
orders of the commissioner. v

2. That the person is competent and trustworthy.

3. That the person is licensed to act as an agent.

4. If a nonresident, that the person has executed in a form
acceptable to the commissioner an agreement to be subject to the

.uuis/hl*hgn of the commissioner and the courts of thig state and

rules and orders of the commissioner, w1th service of process as
provided under ss. 601.72-and 601.73.

{2) The commissioner shall issue a license to act as an admin-
istrator to a corporation, limited 11ab111ty company or partnexshlp
that does all of the following:

“(a) Pays the fee under s. 601.31 (1) (w).

(b) Supplies a bond meeting the specifications established
under sub. (3).

(¢) Shows to the satisfaction of the commissioner all of the fol-
lowing: '

1. That the corporation, limited liability company or partner-
ship intends in good faith to act as an administrator through indi-
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viduals designated under subd. 3. in compliance with applicable
laws of this state and rules and orders of the commissioner.

2. That each officer, director, member, partner or other indi-
vidual having comparable responsibilities in the corporation, lim-
ited liability company or partnership is competent and trustwor-
thy .
3. That for each plan to be administered, the corporation, lirh-
ited liability company or partnership has designated or will desig-
nate an individual in the corporation, limited liability company or
partnership to directly administer the plan.

.4. If not organized under the laws of this state, that the corpo-
ration, limited liability company or partnership has executed in a
form acceptable to the commissioner an agreement to be subject
to the jurisdiction of the commissioner and the courts of this state
and rules and orders of the commissioner, with service of process
as provided under ss. 601.72 and 601.73.

(3) The commissioner shall promulgate rules establishing the
specifications that a bond supplied by an administrator under sub.
(1) (b) o1 (2) (b) must satisfy to guarantee faithful performance of
the administrator. ,

History: 1991 a. 39; 1993 a. 112

633.15 License; renewal, suspension, limitation,
revocation, penaity. (1) ANNUAL RENEWAL FEE. (a) Payment.
An administrator shall pay the annual renewal fee under s..601.31
(1) (w) for each anhual renewal of a license by the date specified
by a schedule established under par. (b).

(b) Schedule by rule. The commissioner shall promulgate
tules establishing a:schedule for payment of the annual renewal
fee.

(2) REVOCATION, SUSPENSION, LIMITATION. (2) Nonpayment of

annual renewal fee. 1. If an administrator fails to pay the annual

“renewal fee as provided under sub. (1), the commissioner shall
suspend the adrinistrator’s license effective the day following the
last day when the fee may be paid, if the commissioner has given
the administrator reasonable notice of when the fee must be paid
to avoid suspension.
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2. If an administrator pays the annual renewal fee within 60
days from the effective date of suspension under subd. 1., the com-
missioner shall reinstate the administrator’s license effective as of

the date of suspension.

3. If payment is not made within 60 days from the effective
date of suspension under subd. 1., the commissioner shall revoke
the administrator’s license:

4. A person whose license has been revoked under subd. 3.
may apply for a new license under s. 633.14 at any time

(b) Other reasons. 1. The commissioner may revoke, suspend
or limit the license of an administrator after a hearing if the com-
missioner makes any of the following findings:

a. That the administrator is unqualified to pexform the respon-
sibilities of an administrator.

‘b. That the administrator has repeatedly or knowingly vio-
lated an applicable law, rule or order of the commissioner.

¢. That the administrator’s methods ot practices in adminis-
tering a plan endanger the interests of insureds or the public, or
that the financial resources of the administrator are inadequate to
safeguard the interests of insureds or the public.

2. A person whose license has been revoked under subd. 1.
may apply for a new license undet s. 633.14 only after the expira-
tion of 5 years from the date of the order revoking the administra-
tor’s license; unless the order specifies a lesser period.

History: 1991 a 39,

633.16 Regulation. Nothing in this chapter gives the com-
missioner the authority to impose requirements on a plan that is
exempt from state law under 29 USC 1144 (b).

History: 1991 a. 39 63316 -
Commissioner lacks authority to regulate administrators of self-funded or self-

.insured erploye benefit plans. 80 Atty Gen 290.

633.17 Rule—making authority. The commissioner shall
promulgate rules necessary for the implementation of this chapter,
in addition to the rules permitted under s. 633.13 (2) and required
under ss. 633.14 (3) and 633.15 (1) (b).

History: 1991 a 39.
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