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1995 WISCONSIN ACT 402

AN ACTtoamend 161.48 (1) and 161.48 (2); atukcreate 161.48 (2m) of the statuta®lating to: chaging a person

with a 2nd or subsequent violation of certain laws concerning controlled substances.

The people of the state of Wisconsin, represented in

senate and assembly, do enact as follows:

PREFATORY NOTE: Under current layns. 161.48 provides
thatif any person is convicted of a 2nd or subsequéense
underch. 161, the authorized maximum fine andximum
periodof imprisonment for the &fnse are doubled. Also, for
certainspecified dfenses, the minimum and maximum fines
and periods of imprisonment are doubleth addition, the
statuteprovides thata 2nd or subsequentfefise under s.
161.41(3m), (3n), (3p) or (3r) is a felony

In Sate v. Young, 180 Ws. 2d 700, 51 N.W. 2d 309 (Ct.
App. 1993), the court of appeals held that under this statute,
aprosecutor does not have discretion as to whether tgechar
aperson as a 2nd or subsequeferafer if that person has had
a prior conviction for an éénse under ch. 161. Woung, the
defendantwho had been convicted of a ch. 16fen$e in
1988,was again chged in 1992 witta crime under ch. 161.
Prior to the scheduled trial date, the parties agreed to a plea
bamgain in which the prosecutor agreed to sttikepenalty
enhanceunder s. 161.48 by nehaging the defendant as a
2ndor subsequent fender The trial court state that this was
not permissible under the statute because no action is required
by the prosecutobefore the defendastincreased exposure
asa repeat dénder subject to the penalty enhancers is trig
gered. The court of appeals ioung upheld the trial cours’
interpretation of s. 161.48.

This bill amends s. 161.48 to provide that applicable prior
convictionsmay be alleged in the complaint, indictment er in
formationor in amendments to ttemplaint, indictment or
informationat any time prior to the entry of a guilty pleatue
commencement of trial. The district attorney mspamend
a complaint, information oindictment prior to the entry of a

guilty plea or the commencement of trial, to withdraw a
chargethat a person is a 2nd or subsequefenafer.

SecTioN 1. 161.48 (1) otthe statutes is amended to
read:

161.48(1) Except as provided in subs. (2) and (4),
any person-cenvicted-aftho is chaged under sul2m)
with a 2nd or subsequentfefse undethis chapter and
convictedof that 2nd or subsequenferisemay be fined
anamount up to twice that otherwiaathorized or im
prisonedfor a term up to twice the term otherwise autho
rizedor both.

SecTION 2. 161.48 (2) of the statutes is amended to
read:

161.48(2) If any persons-convicted-othaged un
dersub. (2m) witha 2nd or subsequenferfise under this
chaptetthat isspecified in s. 161.41 (1) (cm), (d), (e), (),
(9) or (h), (Im) (cm), (d), (e), (f), (9) or (h), (2r) (b), (3m),
(3n), (3p) or (3r),_.and he or she is convicted of that 2nd
or subsequent f#nse,any applicable minimum and
maximumfines andminimum and maximum periods of
imprisonmenunder s. 161.41 (1) (cn(g), (e), (), (g) or
(h), (1m) (cm), (d), (&), (f), (9) or (h), (2r) (b), (3nfRn),
(3p) or (3r) are doubled. A person convicted @nal or
subsequentffenseunder s. 161.41 (3m), (3n), (3p) or
(3r) is guilty ofafelony and the person may be impris
onedin state prison.

SecTioN 3. 161.48 (2m) othe statutes is created to
read:
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161.48(2m) (a) Whenever a person clyad with an (b) Notwithstanding s. 971.29 (1), at any tibefore
offenseunder this chapter may be subject to a conviction entry of a guilty or no contest pleathecommencement
for a 2nd or subsequentfefise, he or she is not subject of a trial,a district attorney may file without leave of the
to an enhanced penalty under sub. (1) or (2) unless anycourtan amended complaint, information or indictment
applicableprior convictions are alleged in the complaint, thatdoes any of the following:

indictmentor informationor in an amended complaint, 1. Chages an dénse as a 2nor subsequent fehse
indictmentor information that is filed under pgb) 1. underthis chapter by alleging any applicable prior-con
A person is not subject to an enhanced penalty wutber  victions.

(1) or (2)for an ofense if an allegation of applicable prior 2. Withdraws the chaing of an ofense as a 2nd or

convictionsis withdrawn by an amended complaint filed subsequeriffense under this chapter by withdrawing an
underpar (b) 2. allegationof applicable prior convictions.




