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: STADELMAN, EXECUTIVE DIRECTOR

W7725 Highway 29, Shawano, Wisconsin 54166-9313

(2 Mile West of Shawano City Limits)
Fux 715.524-3917

 February 7, 1996

Via Fax
Box8952

RE:  AB66

~ The Wisconsin Towns Association Board of Directors has gone on record
office, it is my understandi g that you will offer three (3) amendments that will vastly
improve the bill. These amendments wil, if adopted by the Assembly Agriculture
Committee, make the bill acceptable to the WTA. These amendments will:

2)  Create a soil classification requirement that wil not allow for rezoning of prime

existing municipal zoning and land use plans, to determine the uses that will be |
allowwed once the land has been rezoned from exclusive agriculture,

I would hope the Assembly Agriculture Committee would adopt all three
(3)amendments. Because of calendar conflicts neither Tom Harnisch nor I will be at
the hearing on Thursday. However, if you have any questions or if the committee has

Sincerely,
Rick Stadelman
Executive Director

¢¢:  Tom Harnisch
Rep. Al Ot




To: Assembly Agﬁculturc~(lommitiee, Rep. Alvin ROtt, Chair
From: Robert E. Bowman, Phone: (608) 831-6653
 Date: February 8, 1996 :

Mr. Chairman, and members of the Agriculture Committee. My name is Robert E. Bowman, and 1
reside at 4417 Rocky Dell Road, Cross Plains, Wisconsin. I am retired from the University of
Wisconsin-Madison. I am now serving in town government, being elected this past April as a

‘Supervisor in the Town of Cross Plains. : - '

Iam here today ‘onmy own behalf, to speak in support of AB 669 in its amended form, which
applies only to substandard parcels inappropriately or improperly zoned as exclusive agriculture.

- PURPOSE OF AB 669. The intent of this bill is simple. It is curative. It lets owners of
riain substandard parcels unfit for exclusive agriculture, but inappropriately or improperly zoned as

exclusive agriculture, to undo that zoning and get those parcels restored to their prior zoning.

RATIONALE FOR AB 669. This bill corrects the inequitable and unconstitutional results of
zoning land as agricultural when it is unfit for agriculture. It corrects three unconstitutional results in
this regard: (1) taking land by zoning it as agricultural when it is unfit for agriculture; (2) failing to
_ provide equal the law, and (3) failing to provide due process.

tment under tt

\TION. The exclusive agricultural zoning district is authorized by chapter 91 of the
Visconsi tes, for the preservation of farmland. That is clearly a valid and noble purpose, as
‘applied to legitimate farmland. Yet, it has a cost. It intrudes on the free and unencumbered use of
property, and thus reduces the individual liberties of the owners. It prohibits them from using or
selling that land for development. In return for this restriction on development, chapter 91 offers a
quid pro quo; that is, an incentive or compensation. It offers the farm owner the farmland tax credit.

| Farmland pfésewaticn started out as féir; becaﬂse,i:t started outas voluntéiy, Then, f‘it'mbved from
- voluntary to imposed. Local governments were required by chapter 91 to adopt exclusive agricultural
zoning for all farms in their jurisdiction, in order to qualify farm owners for the farmland tax credit.

L. More I St unf; >, by their physical nature.
Yet, some local jurisdictions exercised a “taking” of such ineligible, unfarmable substandard <
parcels, that are unfit for agriculture, by zoning them as exclusive agriculture and using that zoning to
Suppre opment on those parcels. Three unconstitutional results thereby occur. First, the
1sconsin Supreme Court has declared it unc tior ake land by zoning it as agricull
thereby prevent its use for other purposes, when the land is unfit for agriculture. The second |
unconstitutional result is unequal treatment under the law, thus violating the 14th amendment. Itis
‘unequal treatment if some citizens get compensation for certain restrictions imposed on them, but the
‘same restrictions are imposed on other citizens without compensation. The third unconstitutional
result is denial of due process. Substandard parcels were zoned as exclusive agriculture by blanket
rezoning that failed to give any consideration to the individual parcels and their fitness for the
agricultural zoning, and that failed even to notify property owners that their land was being rezoned.
- Moreover, that practice uses exclusive agricultural zoning as a subterfuge, to suppress development in
the name of preserving farmland, when it is not preserving farmland at all. This has sneaked in land
use restrictions on citizens by the back door, by trickery, rather than by proper political process.

DOES THIS BILL INTRUDE ON LOCAL CONTROL? No. It merely prevents local
governments from pursuing certain inequitable and unconstitutional zoning practices with regard to
exclusive agricultural zoning. Local governments retain their rights, under state statutes, to zone land
appropriate to its nature, and to use due political process to impose such zoning controls as are
constitutional, equitable, and supported by the electorate. This bill is curative, by restoring wrongly
zoned parcels to their prior zoning, upon owner’s request, from which prior zoning as a starting point
the local government, under its duly enacted ordinances, can then apply all its usual zoning powers.

In other words, local governments do not lose even a whit of their legal control, under this bill.




Office:

P.O. Box 8952, State Capitol
Madison, Wisconsin 53708-8952 (608) 266-3404/(608) 266-7033

EUGENE HAHN Y

';!'15’?’ Y

ST b

February 8, 1996 ‘ Chairman:

Assembly Committee on
Tourism & Recreation

Honorable Al Ott

Chairman, Assembly Agriculture Committee
318 North '

State Capitol

Dear Chairman Ott;

Thank you for,SCheduling'a public hearing on Assembiy Bill (AB)

669, a measure designed to streamline the rezoning process of
property zoned agricultural use only but is ineligible for the
Farmland Preservation Credit.

Recently a petition was approved by the Cross Plains Town Board,
the Dane County Zoning and Natural Resources Committee, and the
Dane County Board of Supervisors, but was eventually vetoed by the
Dane County Executive. The petitioner, a constituent of mine,
brought this to my attention, and subsequently I drafted AB 669.

AB 669 would require a city, village, town or county to approve a
petition for rezoning property that is zoned agricultural use only
if,it*meets;thxee,reggirements.  . s ;

‘The requirements include property that is ineligible for the

Farmland Preservation Credit and is less than 35 acres.

In addition, the owner of the parcel has been ineligible for the
Farmland Preservation Credit for 3 consecutive years because the
parcel produced less than $6,000 in gross farm profits during each
of those years. ‘

The third requirement is soil quality. Under the proposed
amendment, the parcel must not predominantly consist of soil types
class I or II under the United States Department of Agriculture
Soil Conservation Service.

Under current law, property owners can qualify for the Farmland
Preservation income tax credit if the property is zoned for
exclusive agricultural use and consists of more than 35 acres. The
property must produce at least $6,000 in gross farm profits during
the tax year or at least $18,000 in gross farm profits during the
tax year and the two preceding years.

The development and expansion crisis has arrived in many of our
counties, municipalities and townships. AB 669 will provide for a

balance between preservation of land that is agriculturally viable,
‘

Toll-Free Legislative Hotline:
1 800 362-9472
@@ Printed on recycled paper with a soy base ink.



while allowing for growth on property that is suitable for
development.

Thank you again for holding a hearing on AB 669. I hope that this
measure creates a positive debate regarding zoning rules throughout
the state.

Szncerely,

Eugene Hahn
State Representative
47th Assembly District

EHH:des,

cc: Assembly Agrlculture Commlttee Members
S:\LEGIS\ZONE.TES :
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CAPABILITY CLASSES, the broadest groups, are desig-
nated by Roman numerals I through VIII. The numer-
als indicate progressively greater limitations and
narrower choices for practical use, defined as follows:

Class I soils have few limitations that restrict
their use. : ~ :
Class II soils have moderate limitations that re-
duce the choice of plants or that require

moderate conservation practices. .

Class III soils have severe limitations that reduce
the choice of plants, require special conserva-
tion practices, or both. ;

Class 1V soils have very severe limitations that
reduce the choice of plants, require very care-
ful management, or both.

Class V soils are not likely to erode but have other
limitations, impractical to remove, that limit
their use largely to pasture, woodland, or

: wildlife. ‘

Class VI soils ,
them generally unsuited to cultivation and
limit their use largely to pasture, woodland
or wildlife. o . o

Class VII soils have very severe limitations that
make them unsuited to cultivation and that
restrict their use largely to pasture or wood-
land or wildlife. : -

Class VIII soils and landforms have limitations
that preclude their use for commercial plants

and restrict their use to recreation, wildlife, -

water supply, or esthetic purposes.

CAPABILITY SUBCLASSES are soil groups within one
class; they are designated by adding a small letter,
£,0, 8, or ¢, to the class numeral, for example, Ile. The

ter e vs that the m n is 1is’ ero-
) g ver is maintained; 1
~ on the soil interferes with plant
growth or cultivation (in some soils the wetness can
be partly corrected by artificial drainage); s shows
that the soil is limited mainly because it is shallow,
droughty, or stony; and ¢, used in some parts of
the United States, but not in Dane County, shows that
;*.ihe; chief limitation is climate that is too cold or too

In class I there are no subclasses, because the soils
of this class have few limitations. Class V can contain,
at the most, only the subclasses indicated by 0, s, and ¢,
because the soils in class V are subject to little or no
erosion, though they have other limitations that re-
strict their use largely to pasture, range, woodland,
wildlife, or recreation.

CAPABILITY UNITS are soil groups within the sub-
classes. The soils in one capability unit are enough
alike to be suited to the same crops and pasture plants,
to require similar management, and to have similar
productivity and other responses to management. Thus,
the capability unit is a convenient grouping for mak-
ing many statements about management of soils. Capa-
bzhty' units are generally designated by adding an
Arabic numeral to the subelass symbol, for example,
ITe-2 or Ille-6. Thus, in one symbol, the Roman
numeral designates the capability class, or degree of
limitation; the small letter indicates the subclass, or
kind of limitation, as defined in the foregoing para-

have severe limitations that make

‘matter content, are more permeable,

SOIL SURVEY

graph; and the Arabic numeral specifically iden!
the capability unit within each subclass (15).

- ‘Management by capability units

In the following paragraphs, the capabhility 1
in Dane County are described. The numbering of t
units is not consecutive, because not all the capak

~units used in Wisconsin are in this county.

In the descriptions of the capability units, the ¢
acteristics of the soil or soils in the unit are descri
the limitations are summarized, suitable crops
given, and management practices are suggested.

Soils in the same capability unit have similar 1

~of damage and about the same limitations. The soi

one unit, therefore, need about the same kind of 1
agement, though they may have formed in diffe
ways and in diffierent kinds of parent material.

e : CAPABILITY TNIT I-3

~ This unit consists of nearly level, deep, well dra
and moderately well drained, dark-colored to I
colored soils that have a surface layer of silt loam
a thick, moderately fine textured subsoil. These :
are on ground moraines and benches in valley.
stream bottoms. : ' :

The soils in this unit are easy to cultivate. T
fertility is medium or high. The available water ca
ity is high, and permeability is moderate. These

have high organic-matter content. The major manr
ment concerns are the maintenance of organic-m:
content and fertility and the improvement and ma
nance of soil tilth. ,

These soils are well suited to all crops comm
grown in the county. The main crops are corn,
“beans, oats, and alfalf. l ]

: Stan t

\ , e layer
Itiv intensively in pl
where good soil structure is maintained. Row ¢
can be grown continuously if all erop residue is
turned, minimum tillage is practiced, and a high :

~of fertility and good tilth are maintained. The d

colored soils in this unit have a higher nat?]m}‘ org:
nd are e:

to keep in good tilth than the lighter color:

high level of production is to be maintained, the
trients that have been removed by crops and t
that have been lost through erosion and leaching r
be replaced. : :

CAPABILITY UNIT I-1

The only soil in this unit is Salter silt loam, 0
percent slopes., It is a moderately deep, well dra
and moderately well drained, light-colored soil
has a surface layer of silt loam and 2 moderately t!
medium-textured subsoil, It is on benches in va
and on stream bottoms. o .

The fertility of this soil is medium. The avail
water capacity is medium, and permeability is 1
erately rapid in the upper part of the soil and mc
ately slow in the lower part. This soil has a med
organic-matter content. This soil is easy to cultit
The major concerns of management are the ma:
nance of organic-matter content and fertility and
improvement and maintenance of tilth.
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State of Wisconsin
Tommy G. Thempson Governor

DEGC MMER
RO

— Departmeni of Agncuiture Trade and Consumer Pmtecimn

- Alan T. Tracy, Secretary ; 2811 Agriculture Drive

Madison, Wisconsin 53704-6777

Public Hearing TeStimony , , PO Box 8911

of N Madxson Wi 53708-8911
Nicholas J. Neher '
Division of Agricultural Resource Management
Department of Agricultuxe, Trade and Consumer Protection

: Assembly Bill 669 ~
Agncuiture Forestry and Rural Affmrs Committee
Room 417 North State Cap1t01 ‘

February 8 1996
: 9 30 a. m.

Representative Ott and Committee Membei's: .

My name is Nicholas Neher and I am the administrator of the Agricultural Resource Management
Division with the Department of Agriculture, Trade and Consumer Protecnon 1 am tesufymg '
today for the department in opposition to AB 669.

The owner of the farmiand is not ehglble for the farmland preservatlon credlt because the :
: parcel cons;sts of iess than 35 acres . , :

eaCh of those

The bill spec1ﬁes that the land should be rezoned to the dlstmct it was previously des1gnated prior
to being zoned into the exclusive agricultural use district, or as close to the prior designation as
possible. La.nds rezoned under thlS prov:sxon would not be subject tc the tax credlt payback.

The farmland preservation program preserves the state’s agr‘zcultural resources through three
components that are related to one another: (1) local land use planning and zoning, (2) tax relief,
and (3) compliance with county soil conservation standards. Local land use planning and zoning
helps to prevent nuisance complamts against farmers, allows future farm expansmn and protects
the considerable investment farmers make in their operations. The participation in the farmland
preservation program to obtain these benefits has been considerable. The program has roughly
7,600 agreements with farmers in rural counties that covers 1.4 million acres of farmland. In
urban counties, there are 188 exclusive agricultural zoning ordinances that cover 6.7 acres of
farmland. In total, the program covers 8.1 million acres of farmland which the Department
estimates is 70% of all eligible farmland.




The Department does not support the proposed legislation because it would authorize voluntary
- zoning. Voluntary zoning occurs when individuals, and not the zoning jurisdiction, decide which
zoning district applies to them. This approach is in direct conflict with the purpose of zoning,

- which establishes criteria for placement in different zoning districts and applies those criteria
uniformly to all parcels. In general, the zoning jurisdictions establish criteria based on current
uses in order to protect current property ‘interests in an area. At times, other criteria are »
established that help direct new land uses to certain areas so the new land uses do not interfere
with, or detract from, other nearby uses. Sometimes criteria are established to help ensure that a
development can be adequately serviced by roads, ‘waterlines, and fire protection services.

The courts have detemﬁried that zoning ordinances, which are based on the types of c;iitéria I have
described, are solid legal foundations for administration of such ordinances. The courts have also

said that zoning criteria based on individual choice alone are illegal.

if enacted, may well be to legally invalidate the 188 certified exclusive
1ances now in effect, which are administered by 428 ;;Io’%ciai governments

One effect of this bill,
~ agricultural zoning or
- and cover 6.7 mil

ion acres of farmland in Wisconsin.

I would also add that mandatory rezoning of any parcel upon landowner petition diminishes the
authority of local governments to control conflicting land uses in an exclusive agricultural zoning
district. It is also in opposition to other state efforts to organize and support land use decision-
making at the local level. The Legislative Council Committee on the Protection of Rural ,
- Resources developed a draft bill, now Senate Bill 370, which supports local government decision-
making on land use issues and suggests several ways in which to coordinate those local decisions
with state land use decisions. In addition, the interagency Land Use Council issued a report in
anuary of this year ; ing local decision-maki dministration of land use
oning is d to t , since it undercuts the t of
s the pruposes of the farmland preservation program.

It would be ,inapp[mpriate'to act on this bill before seeing the outcome of either of these initiatives.
_ Effective land use decision-making needs a ,CGmprehen's}ive;s;tratcgy_not a piece-meal approach.

Thank you for the opportunity to testlfy I Wbuld be happy to answer any ,’Queystionsydu might
- have concerning these issues. ‘ ' ' el




' County of Dane
- ROOM 118, CITY-COUNTY BUILDING
210 MARTIN LUTHER KING, JR. BOULEVARD

- MADISON, WISCONSIN 53709
: 608/266-5758

Public Hearing Testimony
Assembly Bill 669
Assembly Agriculture Committee
Room 417 North :

State Capitol

February 8, 1996

Chairman Ott and Committee Members:

Thank you for the Opportunity to testify on Assembly Bill 669.
It's good to see all of you again even though my appearance today

~ is under different circumstances. =

I am appearing in opposition to AB-669. T am testifying on my own
behalf as_a member of the Dane County Board of Supervisors.

Assembly Bill 669 requires cities, villages, towns or counties to

approve petitions for rezoning if the parcel, currently zoned for
exclusive agricultural use, meets one of the following conditions:

credits be

se the parcel co

1. The parcel owner is ineligible for farmland preservation
: cau nsist - less than 35 acres, or

e parcel owner has bee; ble for credits for three
cutive years because the owner produced less than §6,000

conse |
in gross farm profits.

“This;legislationffurther,waakens,thewcurrent~Farmland Preservation
Program, its k6¥3§0al-cffenccuraging.lccalgand;caunty'land use
planning, and the implementation of those plans through 1local
exclusive agricultural zoning. . Wi

Here in Dane County, efforts to adhere to exclusive agricultural
zoning, despite a few controversies, have led to the desired result
of funneling most residential and non-farm commercial growth within
or adjacent to cities and villages. In fact, statistical analyses
from the Dane County Regional Planning Commission will show that
about 80% of all residential rezonings in Dane County have occurred
in incorporated areas or as part of urban service territories.

Regarding the conditions under which AB 669 would require rezonings
from exclusive agricultural use, I recognize that nonconforming
parcels of less than 35 acres have sometimes presented difficulties
for Dane County when considering rezoning petitions. However, a
statutory mandate that requires the rezoning of these parcels at
the parcel owner's request removes all ability of towns and




counties to decide‘ when these parcels should be removed from
exclusive agricultural districts. :

More important, AB 669 does not limit or restrict the rezoning
classifications that can be requested by petitioners. The request
could be for any number of conflicting rezoning classifications

with surrounding properties.

AB 669 will set a precedent that removes local control through a
state mandate to rezone based solely on the wishes of the
petitioner; infringes on.  the traditional rights and
responsibilities of local and county governments to decide these
zoning matters; and defeats the purpose and need for better land
use planning and sensible growth management policies.

The second condition under AB 669 is equally onerous. Under this
pr0vision,~any‘developerjcauldfpurchase;1arge.tractsfcf,undevelaped
or agricultural ! d, leave the land'idle:for“threejyéars,jand‘
request and receive a rezoning from exclusive agricultural to the
highESt residential‘useVand;density. . s s i

The genesis of this legislation relates to a rezoning request by
Robert Bowman, a Cross Plains Town Board member who wanted to split
his 28-acre parcel to accomodate a residence for his daughter. The
parcel was not being farmed. Even if it had more agricultural
potential, Mr. Bowman would not qualify for tax credits because it
was less than 35 acres. Yet it was designated under the density
provisions of the town land use plan as being restricted to further
splits, and it was zoned exclusive agricultural to ensure

implementation of this pl; ing and lopment goal. -

~To make a long st y short, Mr;‘Bbwmﬁ"S”reZOning”pefitidn was
vetoed by the County Executive, and the veto was sustained by the
County Board. Although I can sympathize with Mr. Bowman's plight,
he is in the best situation to influence the Cross Plains Town
BoardftO“revise~and,updaté its land use plan -- something that
‘hasn'tﬂbeen,doneybyithat'tbwn.since 1978. : ”

Mr. Bowman and I had an opportunity to briefly discuss his
'situation and AB 669 two weeks ago. Bowman has since submitted
another zoning petition. This time, he is requesting a down zoning
from A-1 Exclusive to A-2 in order to accomodate the additional
residence for his daughter. I hope his rezoning petition will fare
better.

What this demonstrates, however, is that we in Dane County can
resolve our own differences. We do not need or want the statutory
mandates proposed by AB 669 as the means for finding common ground
on local planning and zoning differences. 1In fact, AB 669 doesn't
Create common ground. The bill destroys it.

Because of how AB 669 attempts to resolve what is stricly a local

matter, the measure stands to reverse some other vetoes of
controversial zoning decisions here in Dane County.




One case dealt with a rezoning from A-1 Exclusive to allow for a
landscape business, isolated,from~other~commercia1 businesses along
Hwy. 14 and the Black Earth Creek. This rezoning request was
opposed by most neighboring residential pProperty owners, and was
rejected twice by the Dane County Board. o

Or a recent rezoning petition by a local hotel developer in the
Town of Sun Prairie who requested a change from A-1 exclusive to
commercial. The developer began two illegal commercial businesses
in an abandoned shitake mushroom facility. The developer had

earlier property and investment ties to this agricultural
production operation which went bankrupt. He repurchased the land
and buildings from the titleholder following the ‘bankruptcy
proceedings, and started his businesses without seeking proper
local and county approvals. As a final note, let me add that one
of these'businesses‘initially.agerated,within_a Waunakee industrial
park, but left that location following ~environmental law

~In each of these cases, Ass'mbly*BillQSGQ'will'alloW‘the~zcning
petitioners another opportunity to get their way at the expense and
over the objection of affected property owners, not to mention its
broader impacts to the Farmland Preservation Program and other
counties throughout the state. With due respect to the author, I
urge you to drop any further consideration of the measure.

Tom Stoebig
County Supervisor
~15th;DiStrictﬂ




Wisconsin Department of Natural Resources
Testimony before the Assembly Agriculture Committee
o  Regarding AB 669

Delivered by Dreux J. Wéteﬁholen
Bureau of Environmental Analysis and Review
February 8, 1996 ‘

The Department of Natural Resources appreciates the opportunity to address this committee.
This testimony is for informational purposes. As many of you know, Secretary George
Meyer has stated that addressing land use issues is perhaps the greatest environmental
challenge currently facing the state of Wisconsin. It is because of this concern that the
department is providing information on the potential effects of Assembly Bill 669.

The department recognizes the need to address the rezoning of small parcels which may have
been improperly zoned as exclusive agriculture and supports efforts to enable local officials

to make necessary zoning changes. AB 669 would take away local decision-making authority
in this area by making such changes mandatory. ‘ ‘ . ~ o

Over the past eighteen months, the DNR has been an active participant in the activities of
Governor Thompson’s Interagency Land Use Council and the Wisconsin Strategic Growth
Task Force. As part of these group’s efforts, a number of discussion sessions were held with
‘various land use interest groups. The overwhelming response of these groups was that land
use decisions should be local decisions. For example, participants in one discussion group
concluded, "some broad state goals might be welcomed, but decisions should remain local."

- Another group concluded, "the state should provide broad goals coordinated with regional

- agencies, but local governments should develop their own plans.” The proposed bill, AB

vill require local governments to approve rezoning tions, preventing any local
debate or any exercise of local judgement in decision making.

In 1994, the DNR held a series of land use discussion sessions around the state and solicited
public comment on its draft land use report. One of the most common themes heard from the
public was that land use decisions should be informed decisions. One group articulated this

- concern as "dialog about these matters needs to remain at the local level” so decisions can be
based on community needs and desires. This bill precludes such dialog and prevents the
weighing of pros and cons in making zoning decisions, thus increasing the possibility of
future land use conflicts.

Under this proposal, an individual could request that a parcel be rezoned from exclusive
agricultural to some other use classification (such as manufacturing). The local government
must approve the petition even if the adjacent land uses are zoned for incompatible uses
(such as residential). The department recognizes that under this proposal zoning previously in
place would take affect. The concern remains, however, that local officials will no longer be
in the position to determine if that zoning classification is appropriate today. Similarly,
neighboring land owners would have no recourse through the normal zoning process if
incompatible uses resulted from an approved rezone petition.




Finally, the department believes this bill-could result in a significant amount of litigation.
Since local governments are required to approve rezone petitions, a landowner can ‘
voluntarily choose the zoning classification for his or her property. Such "voluntary” zoning
has been challenged in the courts numerous times. AB 669 could create situations where
zoning appears voluntary and is therefore subject to challenge. : . -

As menti,oned earlier, the department recbgnizes the need to address the rezbning bf small
‘parcels which have been improperly zoned as exclusive agriculture.. The DNR would support

legislation which addresses this concern without eliminating local control.




